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' John McMillan, Reinventing the Bazaar: A Natural History of Mark@terton, 2002).
* E/CN.4/2006/97, paras. 20-30.
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3 Those produced by or at the request of the Special Representative are posted on his home page on the
Business and Human Rights Resource Centre's website at http://www.business-
humanrights.org/Gettingstarted/UN Special Representative.

* The Special Representative also received substantive written submissions from a number of
organizations, including Allens Arthur Robinson; BankTrack; Business Leaders Initiative on Human
Rights; EarthRights International; Global Witness; Halifax Initiative; Interfaith Center on Corporate
Responsibility; International Commission of Jurists; International Council on Metals and Mining;
International Network for Economic, Social and Cultural Rights; International Organisation of
Employers; International Chamber of Commerce; Business and Industry Advisory Committee to the
OECD; Lovells; Rights & Democracy, Canada; Tebtebba Foundation and Forest Peoples Programme.
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> Beyond the national territory, the duty’s scope will vary depending on the State's degree of control.
The United Nations human rights treaty bodies generally view obligations of States parties as applying
to areas within their “power or effective control”.

¢ States also have duties to respect, promote and fulfil rights, but the most business-relevant is the duty
to protect because it focuses on third party abuse. See A/HRC/4/35/Add.1. Where corporations
perform public functions or are State-controlled, the secondary rules of State attribution may also hold
the State responsible for the abuse. See the International Law Commission’s articles on “Responsibility
of States for internationally wrongful acts’, adopted in November 2001.
http://daccessdds.un.org/doc/UNDOC/GEN/N01/477/97/ PDF/N0147797.pdf?OpenElement.

" Drawing on the language of subparagraph (b) of the mandate (as set out in resolution 2005/69 of the
Commission on Human Rights), this section uses regulation to refer to treaty body language
recommending legislative or other measures designed to prevent or monitor abuse by business
enterprises, and adjudication to refer to judicial or other measures to punish or remediate abuse.
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¥ HRC, general comment No. 31, para. 8.
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’ Some treaty bodies seem to be encouraging States to pay greater attention to preventing corporate
violations abroad. For example, CESCR has suggested that States should take steps to “ prevent their
own citizens and companies” from violating rights in other countries. CESCR, general comment No.
15, para. 33.

' Under the principle of “universal jurisdiction” States may be obliged to exercise jurisdiction over
individuals within their territory who allegedly committed certain international crimes. It is unclear
whether and how such obligations extend jurisdiction over juridical persons, including corporations.
See A/HRC/4/35/Add.2.

' Of course, the entire human rights regime may be seen to challenge the classical view
of non-intervention. The debate here hinges on what is considered coercive. See A/HRC/4/35/Add.2
for details.

"2 For an overview, see Andrew Clapham, Human Rights Obligations of Non-State Act@@xford,
OUP, 2006), chap. 9; on Africa, see Nsongurua Udombana, “Between promise and performance:
revisiting States' obligations under the African Human Rights Charter”, Stanford Journal of
International Lawvol. 40, No. 105 (2004).

3 See A/HRC/4/35/Add.3.
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'* " Perhaps uniquely, Norway manages the global portfolio of its government pension

fund in accordance with ethical guidelines, which has led to disinvestments in two major transnational
companies, one on human rights grounds. http://odin.dep.no/etikkradet/english/documents/099001-
110013/dok-bu.html.

"> This section provides partial responses to paragraphs 1 (a) and (c) of resolution 2005/69.

'* International legal responsibility attaches to individuals for a wider range of acts than those covered
by the ICC Statute.
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"7 Rosalyn Higgins, current President of the International Court of Justice (ICJ), and Theodor Meron,
former President of the International Criminal Tribunal for the former Yugoslavia (ICTY), have both

used the term “participants”. In 1949, the ICJ stated: “The subjects of law in any legal system are not
necessarily identical in their nature or in the extent of their rights, and their nature depends on the

needs of the community.” Advisory Opinion on Reparations for Injuries suffered in the service of the
United NationsICJ Rep 174 at 179 (1949).

'8 «“Common purpose” applies where an individual participates in a common design involving the
perpetration of a crime, and shares an intention to commit the crime. The ICTY has also developed the
doctrine of “joint criminal enterprise” which applies where a crime other than the intended one occurs,
and where the individual foresaw the risk but continued to participate.

' Doe v. Unocal395 F.3d 932 (9th Cir, 2002). The case settled and the decision was vacated.
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% For a detailed survey of 16 countries from a cross-section of regions and legal systems, see Anita
Ramasastry and Robert C. Thompson, Commerce, Crime and Conflict: Legal Remedies for Private
Sector Liability for Grave Breaches of International Law - Executive Sum(20y) available at
www.fafo.no/liabilities. Of the 16, 11 were States parties to the ICC and 9 had fully incorporated the
three crimes of the Rome Statute; of these, 6 already provided for corporate criminal liability. Research
has not been completed on all 104 countries that had ratified the Rome Statute as of November 2006.

I The Fafo survey cites the examples of Japan, India, the United States, Indonesia, and Ukraine. The
first three generally apply criminal laws to corporations.

® Of the 16 countries in the Fafo survey, 11 provide for a nationality link, 5 rely on universal
jurisdiction, and several do both; 9 of these provide for some form of corporate criminal liability in
their domestic laws.
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# “Note on the work of the ICJ Expert Legal Panel on Corporate Complicity in International Crimes”,
22 January 2007 (on file with the Special Representative).

** See Australian Criminal Code Act 1995 (Cth), sections 12.3 (2) (¢) and (d).

* The 2005 Federal Sentencing Guidelines permit judicial consideration of whether a corporation has
an “organizational culture that encourages ethical conduct and a commitment to compliance with the
law” §8B2.1 (a).

% See Connelly v. RTZ Corporation pleC 854 (1998), and Lubbe v. Cape plé All ER 268 (2000)
(House of Lords, UK).
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" The Supreme Court’s only decision under ATCA, Sosa v. Alvarez-Machaii#2 US 692 (US, 2004),
does not preclude such liability for corporations, and the weight of current US judicial opinion appears
to support it, although there is disagreement among lower courts over its content and, in some cases, its
existence.

* Prosecutor v. Furundzijaudgement, No. 1T-95-17/1 (ICTY Trial
Chamber, 10 December 1998) and Prosecutor v. Akayesududgement, No. ICTR-96-4-T
(ICTR Trial Chamber, 2 September 1998). It is unknown whether the ICC will adopt this standard.

¥ When applying the individual standard to corporations, the court in Doe v. Unocablid not adopt the
element of “moral support”.
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% This section responds to paragraph 1 (a) of resolution 2005/69.

3! For a study of seven jurisdictions conducted for the Special Representative, see Allens Arthur

Robinson, Brief on Corporations and Human Rights in the Asia Pacific Re@hargust 2006),
http://www.reports-and-material s.org/L egal -brief-on-Asia-Pacific-for-Ruggie-Aug-2006.pdf.

> For one recent study, see Jennifer A. Zerk, Multinationals and Corporate Social Responsibility

(Cambridge University Press, 2006); also see State survey in A/HRC/4/35/Add.3.
3 Adopted as General Assembly resolution 217 (I1I), 10 December 1948.
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* Louis Henkin, “The Universal Declaration at 50 and the Challenge of Global Markets”, Brooklyn
Journal of International Lawl7 (April 1999), p. 25.

** Common article 5 (1) of the ICCPR and ICESCR provides that the Covenants should not be

interpreted as implying “for any State, group or person any right to engage in any activity or perform

any act aimed at the destruction of any of the rights ... recognized herein”. But it was not intended to
establish substantive legal obligations on individuals or groups, nor have the treaty bodies interpreted it

as such. Manfred Nowak, United Nations Covenant on Civil and Political Rights: CCPR Commentary
(2nd rev. ed, 2005), pp. 111-119.

3% CESCR, general comment No. 18, para. 52. For similar remarks see CESCR, general comments No.
14, para. 42 and 12, para. 20. See also CRC, general comment No. 5, para. 56, which says that the
State duty to respect “extends in practice” to non-State organizations.
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7 HRC, general comment No. 31, para. 8.

* Additionally, Security Council panels that assess the effectiveness of sanctions have specifically
considered the role of corporationsin violations.

¥ Juridical Condition and Rights of the Undocumented Migrahtlvisory Opinion OC-18, 17 September 2003,
paras. 100 and 146, http://www.corteidh.or.cr/docs/opiniones/seriea_18 ing.doc.

" See Clapham, note 12 above.
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41 Some soft law instruments may contain elements that already impose, or may come to impose, obligations on
States under customary international law, which would give them binding effect independent of the soft law
instrument itself.

2 This section responds to subparagraphs (a) and (e) of resolution 2005/69.

# ILO Tripartite Declaration, para. 8.
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“ OECD Guidelines for Multinational Enterprises, General Policies, para. 2 (revised 2000). The commentary notes
the Universal Declaration of Human Rights “and other human rights obligations’.

* Because many of the most serious corporate-related human rights violations take place in what the OECD

describes as weak governance zones, the Special Representative asked the world’s largest representative business
organizations to consult their membership and produce recommendations that could help close this governance gap.
The International Organization of Employers and the International Chamber of Commerce collaborated with the
Business and Industry Advisory Committee to the OECD on a set of proposals, including the following advice to
companies that moves beyond the current requirements of the Guidelines: “All companies have the same
responsibility in weak governance zones as they do elsewhere. They are expected to obey the law, even if it is not
enforced, and to respect the principles of relevant international instruments where national law is absent.” 10E,
ICC, BIAC, “Business and Human Rights. The Role of Business in Weak Governance Zones”, December 2006,
para. 15, available at http://www.busi ness-humanrights.org/Gettingstarted/UN Special Representative.

4 One area where greater clarity is needed concerns the rights of indigenous people. The current lack of consensus
on the practical implications of “consent” - in the formula of “free, prior and informed consent” to large-scale
projects - isamajor challenge for indigenous communities, business and Governments alike.

47 Fundamental labour rights, the health and safety of surrounding communities, avoidance of involuntary

resettlement, the rights of indigenous peoples, and protection of cultural heritage.
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“ Although the IFC standards have been criticized for “not going far enough”, they exceed the human rights
requirements of the so-called Common Approaches among the export credit agencies of OECD member States.

4 Critics charge that Equator banks themselves lack transparency in how they implement the principles.
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% For case studies and discussions of advantages and risks of these novel approaches to international regulation, see
the symposium on “Global Governance and Global Administrative Law in the International Legal Order”, European
Journal of International Lawyol. 17, No. 1 (February, 2006).

3 The Voluntary Principles plenary is going through a difficult period of persuading all companies that the

credibility of the initiative depends on explicit participation criteria. Even the strictly voluntary Global Compact
adopted such criteria; as aresult several hundred companies have been “delisted”.

52 Luka Binniyat, “NEITI Saves Nigeria $1 Billion - Okogwu”, Vanguard(Lagos), 2 January 2007.
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3 Indications are that Colombiawill become the first host country to join the Voluntary Principles. The Government
has established a National Committee for the Voluntary Principles, including companies. The Government and
companies have incorporated Voluntary Principles language into their agreements for public security forces
protecting company operations. Both parties have established reporting systems for alleged abuses. And some
companies use Voluntary Principles-related criteriain annual performance reviews of managers.

% Drawing on the Voluntary Principles precedent, the Swiss Government and the International Committee of the
Red Cross are leading an effort to elaborate recommendations and best practices for States with regard to private
military and security forces. The pilot phase of the Colombia guidelines, based on the Voluntary Principles text, has
just been launched, aiming to extend the model to such non-extractive sectors as food and beverages.
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% The section responds to paras. 1 (a) and (e) of Commission resolution 2005/69.
% UNCTAD, World Investment Report, 2006, at: www.unctad.org/wir.

3" The FG500 survey is summarized in A/HRC/4/35/Add.3; the other three studies are reported in HRC/4/35/Add 4.
Sampling and other methodol ogical issues are also discussed there.
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% Numeric differences in responses between the two samples are partially explained by the FG500 study relying on
guestionnaire responses, whereas the business recognition study examined actual company policies, but this does not
account for order of magnitude differences.
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¥ See HRC/4/35/Add.4 for details.
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% The difference and its significance are described in a companion report, A/HRC/4/74.

' Some estimates range as high as 3,000. “Trends in non-financial reporting”, Global Public Policy Institute,

Berlin, Research Paper Series, No. 6 (2006), available at http://gppi.net/fileadmin/gppi/nonfinancialreporting01.pdf.
But the trend appears to have levelled off, perhaps reaching a saturation point.

82" The United Kingdom adopted a new company law in November 2006, which will require large listed companies
to include, as part of their directors’ report, information on environmental matters, employees, social and community
issues and “essentia” business partners. Information must be provided “to the extent necessary for an
understanding of the development, performance and position of the company’s business”. Companies Act 2006,
Section 417 (5).
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8 As of August 2006, data provided by GRI.

4 Association of Chartered Certified Accountants and CorporateRegister.com, “Toward Transparency: Progress on
Global Sustainability Reporting, 2004”; and “KPMG International Survey of Corporate Responsibility Reporting,
2005 (both on file with the Special Representative).

5 |nternational Auditing and Assurance Standards Board ISAE3000, and AccountAbility AA1000AS.

5 A test of this proposition is currently under way. The Business Social Compliance Initiative, a European network
of retailers, industry and importing companies, has formed a strategic aliance with SA8000 and become an
“organizational stakeholder” in GRI. That ought to generate credibility benefits. At the same time, the world’s four
largest supermarket chains, Wal-Mart, Tesco, Carrefour, and Metro are launching their own initiative with no
external stakeholder involvement and, to date, no transparency. The proposition would predict difficulties ahead.
During a recent US court case against Wal-Mart for alleged labour violations in the factories of overseas suppliers, a
company attorney stated that its supplier code of conduct “creates certain rights for Wal-Mart. It does not create
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certain rights and obligations on behalf of Wal-Mart”. While the claim may be legally correct, it leaves unanswered
the question of just what promises to workers and consumers the company’s code is intended to convey, and how the
public can be assured that the promise is being kept. (Josh Gerstein, “Novel Legal Challenge to Wal-Mart Appears
to be Faltering on Coast”, http://www.nysun.com/article/45009).

7 See note 6, above.
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% |ris Marion Young, “Responsibility and Global Labor Justice”, Journal of Pditical Philosophy vol. 12, (No. 4
(2004)).



