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I. Introduction

1 The Special Rapporteur on the human rights of migrants, Felipe Gonzdez Morales,
conducted an official visit to Nepal from 29 January to 5 February 2018 at the invitation of
the Government. The main focus of the visitwas on labour migration fromNepal, re cruitment
practices, the assistance provided in destination countries and the returnand reintegration of
labour migrants. The Special Rapporteur also looked into thesituation of migrants in Nepal.

2. During the mission, the Special Rapporteur met with representatives of the
Government, including representatives of the Ministry of Foreign Affairs, the Ministry of
Labour, Employment and Social Protection, including its Department of Foreign
Employment, the Foreign Employment Tribunal and the Foreign Employ ment Promotion
Board, the Ministry for Women, Children and Senior Citizens, the Ministry of Law, Justice
and Parliamentary Affairs, the Ministry of Health, the Ministry of Home Affairs and the
Human Rights Division of the Nepal Police. He also held meetings with representatives of
the National Human Rights Commission, the diplomatic community, members of the United
Nations country team, migrants and their families, and representatives of civil society
organizations, international non-governmental organizations (NGOs), trade unions,
recruitment agencies, associations of training centres for domestic workers, associations of
pre-departure orientation centres, associations of medical centres and skills training providers
in Kathmandu and Kailali and Morang districts. He also visited the labour village in
Kathmandu.

3. The Special Rapporteur expresses his appreciation for the cooperation extended to
him by the Government prior to, throughout and after the visit. He also thanks the United
Nations country teamfor their valuable support and assistance.

Il. General background: migration from Nepal

4. With an average of 1,500 Nepalese migrant workers officially leaving Nepal every
day for foreign employment, international labour migration forms an important part of the
lives of Nepalese citizens. Most Nepalese migrant workers may see themselves compelled
to migrate for a variety of reasons: extremely difficult economic circumstances, loss of land
or employment, debt, the loss of a spouse, family illness, discrimination and a less than
favourable socioeconomic status forwomen, minorities and low-caste or landless people, or
in orderto guarantee a better future for their children.

5. Most Nepalese migrant workers go to Malaysia, the countries of the Gulf Cooperation
Council and India. Over the years, a large recruitment industry has developed in Nepal. A
totalof 2,723,587 labour permits were issued by the Department of Labour and Employment
between 2008/09 and 2014/15% and remittances, which are mainly spent on household
consumption, loan repayments, asset acquisition, health and education, have become an
important source of economic development and poverty reduction in the country, as they
make up more than 30 per cent of gross domestic product.® Around 71 per cent of the
remittances received in Nepal in 2015 came from the countries of the Gulf Cooperation
Council .4

6. Recipients of labour permits over the period from 2008/09 to 2014/15 came from
every district in the country, with the top 10 being Dhanusa, Jhapa, Mahottari, Morang,

1 See Department of Foreign Employment, monthly reports providing overviewof labour permits
issued and renewed, available from www.dofe.gov.np/new/pages/details/34 (accessed 6 March 2018).

2 See Ministry of Labour, Employment and Social Protection, “Labour migration for employment. A
status report for Nepal: 2014/2015”.

3 See World Bank, remittances data for 2016, available from
https://data.worldbank.org/indicator/BX.TRF.PWKR.DT.GD.ZS.

4 Asian Development Bank Institute, Organization for Economic Cooperation and Development and
International Labour Organization, Safeguarding the Rights of Asian Migrant Workers from Home to
the Workplace (2017).
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Siraha, Nawalparasi, Sunsari, Saptari, Rupandehi and Sarlahi.® In Provinces 6 and 7, migrants
leave temporarily, seasonally or permanently to go to India. Foreign employment has also
created an imbalance in the local economy, so that migrants, mainly fromIndia, go to the
Teraibelt in the south ofthe country, to attend to shortages in the labour supply.

7. Women’s participationin foreign employmenthas increased considerably in the past
decade. The last census (2011) shows that a total of 1,921,494 persons were registered as
absent population, which may include internal migration, and that of them87.6 per cent were
men and 12.4 per cent were women.®Only 4.3 per cent of labour permits were issued to
women in 2014/15, as bans and restrictions led to increased migration of women to and
throughIndia.”

8. Nepal has made significantprogress in ensuring protection of the rights of its citizens
who migrate for foreign employment, including by amending its legislation and developing
corresponding policy measures. While the Special Rapporteur recognizes that there is an
increased awareness on the part of the State of the need to address these issues in a
comprehensive manner, including through enhanced coordination between different
ministries, he notes that important gaps in protection continue to exist in law and challenges
remain in enforcement, implementationand monitoring.

Normative and institutional framework for the protection of
the human rights of migrants

International legal framework

9. Nepal is a party to all the core human rights treaties except the International
Convention on the Protection of the Rights of All Migrants Workers and Members of Their
Families; the International Convention for the Protection of All Persons from Enforced
Disappearance; the Optional Protocol to the International Covenanton Economic, Social and
Cultural Rights andthe Optional Protocol to the Convention against Tortureand Other Cruel,
Inhuman or Degrading Treatmentor Punishment.

10.  Nepal has ratified seven out of the eight International Labour Organization (ILO)
fundamental conventions. However, it has not ratified the Freedom of Association and
Protection of the Right to Organise Convention, 1948 (No. 87), the Migration for
Employment Convention (revised), 1949 (No. 97), the Migrant Workers (Supplementary
Provisions) Convention, 1975 (No. 143), the Private Employment Agencies Convention,
1997 (No. 181) orthe Domestic Workers Convention, 2011 (No. 189).

11.  Nepal has not ratified the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Womenand Children, or the Protocol againstthe Smuggling of Migrants
by Land, Sea and Air, both supplementing the United Nations Convention against
Transnational Organized Crime; neither has it ratified the Convention relating to the Status
of Refugees andits 1967 Protocol, the Conventionrelating to the Status of Stateless Persons
or the Convention on the Reduction of Statelessness.

Regional consultative processes

12.  Nepalis a member of the Colombo Process, a regional consultative process on the
management of overseas employment and contractual labour for countries of origin in Asia.
Itis also amember of the Abu Dhabi Dialogue. Thesecretariat of the South Asian Association
for Regional Cooperation, of which Nepal is a member, was set up in Kathmandu on 17
January 1987.

5

6
7

See Ministry of Labour and Employment, “Labour migration for employment. A status report for
Nepal: 2014/2015”.

See Government of Nepal, National Population and Housing Census 2011.

See Ministry of Labour and Employment, “Labour migration for employment”.

GE.18-06847



A/HRC/38/41/Add.1

13.  The Special Rapporteur notes the increased engagement of Nepal in international
forums, including its role as Chair of the Colombo Process, where it made relevant
contributions to the negotiations on the global compactfor safe, orderly and regular migration
promoting, interalia, ethical recruitment practices, access to information and remittance cost
reductions. He encourages Nepal to continue engaging in the negotiations on the global
compact, the Colombo Process, the Abu Dhabi Dialogue and the South Asian Association
for Regional Cooperation, supporting the transition to an ethical recruitment system. He notes
that its enhanced engagement in regional cooperation with other Asian migrant-sending
countries would allow a common agenda to be developed, which should include minimum
standards for labour migrants and labour conditions, a collective ban onrecruitment fees, the
adoption of a standard contractand social protectionand insurance provisions, to ensure that
concerns about international competitiveness do not impact the transition to an ethical
recruitment system.

C. National legal and institutional framework

1. National legislationand policies

14.  The 2015 Constitution of Nepal contains two mentions of foreign employment in the
section on policies regarding labour and employment under part 4 “Directive Principles,
Policies and Obligations of the State”, where it refers to the management and regulation of
foreign employment in order to make it safe from exploitation, free and well-managed to
guarantee labourers’ rights and employment and refers to the use of the capital, skills,
technology and experience gained in foreign employment in the productive sectors of the
country. Article 29 of the Constitution also makes reference to exploitation, including forced
labour, trafficking, slavery or servitude.

15.  The Civil Code (1963) is a combination of a civiland penal code. The recently adopted
Criminal Code (2017) and Criminal Procedure Code (2017), which will come into effect in
August2018, include a much wider range of offences.

16.  The principal law pertaining to labour migration is the Foreign Employment Act of
2007, supported by the foreign employment rules of 2008. The act is going to be amended.
It sets outprovisions toregulate labour migration, including through identifying the functions
and provisions of various government agencies and private parties. It defines the
administrative requirements for recruitmentagencies and sets out provisions for an oversight
and monitoring system by defining the requirements for licensing recruitment agencies. It
provides for a complaints mechanism (sec. 35) and defines the circumstances for the
revocation of a licence (sec. 13), crimes under the Foreign Employment Act and the
punishments that can be imposed (ch. 9). It further gives the Government the authority to
specify the upper limit of the amount an institution can collectfromeach worker, including
aservice fee and promotional costs (sec. 24). The Act also includes provisions aimed at better
protection of the rights of migrants, including by protecting potential migrant workers from
confiscation oftheir personal documents (sec. 18); from delayed departure; fromdeception
regarding their contracts (secs. 15, 19 and 20); from deception over the jobs in question (sec.
36); againstabuse at the hands of an unlicensed agent or agency (secs. 43 and 44); from
overcharging for visas, service fees etc. (sec. 53); from lower remuneration or different tasks
than those stipulatedin the contract (sec. 55); by setting outthe right to a contractin Nepali
(sec. 25); by granting the right to insurance provided through the recruitment agency (sec.
26); and by granting the right to information through a mandatory pre-departure orientation
session (sec. 27). Under the Act, the government is also required to setup a labour desk at
the international airport and other places, as necessary (sec. 73) and the deployment o f labour
attachéto countries where 5,000 or more workers have beensentforforeign employment is
defined (sec. 68). In addition, underthe foreignemployment rules of 2008, the appointment
of a women labour attachéin destination countries where 1,000 or more Nepalese migrant
women are employed is required.

17.  Nepal also passed a Human Trafficking and Transportation (Control) Act in 2007,
supported by regulations in 2008. Human trafficking is defined as the act of selling or
purchasing a person for any purpose, using someone for the purpose of prostitution, or for
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the purpose of unlawfully extracting a human organ (sec. 4 (1)). The act of transportation is
defined as takinga personout of the country for the purpose of buying and selling (sec. 4 (2)
(@), taking someone fromtheir place or residence, or fromthe custody of another person,
through enticement, inducement, deception, forgery, coercion, abduction or threats, exerting
influence and abuse of power, including through threats or coercion of the guardian or
custodianofthe victim, or take to any place within Nepal orabroad orhandhimor herover
to somebodyelse for the purpose of prostitution and exploitation (sec. 4 (2) (b)).

18.  The Immigration Act of 1992 and therelevant 1994 rules lay out provisions to regulate
and controlthe entry into, stay in and departure fromNepal of foreign nationals. The Nepal
Citizenship Act of 2006 sets out theprovisions foracquiring Nepalese citizenship.

19.  The Trade Union Actof1999 amending the Actof 1992 defines requirements for the
formation and membership of trade unions and associations. The Labour Act of 2017,
replacing the Act 0f1992, defines the rights, interests, facilities and safety of workers. The
Child Labour (Prohibition and Regulation) Act 2000 prohibits child labour and contains
provisions for legal action against those exploiting children.

2. National institutions

20. The provisions in the national legislation and regulations also require the
establishment of specific institutions responsible for labour migration. Functioning under the
Ministry of Labour, Employment and Social Protection, responsible for policy formulation
and planning, they include the Departmentof Foreign Employment, the Foreign Employment
Promotion Board and its welfare fundandthe Foreign Employment Tribunal.

21.  Thecreationofthe Department of Foreign Employmentis an indication of the priority
given to labour migration in Nepal. It is responsible for administering and regulating the
recruitment industry and for investigating complaints. The Foreign Employment Act
established the Foreign Employment Tribunal, which according tointernational standards, is
a semi-judicialbody.

22.  The Foreign Employment Promotion Board aims to make foreign employment safe,
systematic and respectable, and protects the rights and welfare of workers and foreign
employment entrepreneurs. The Board has beengiven the responsibility of determining the
curriculum and standards of the mandatory pre-departure orientation programme. Any
institution that wants to provide such programmes must apply to the Department of Foreign
Employment fora licence.

23.  The Foreign Employment Act also provides for the establishment of a foreign
employment welfare fund under the Foreign Employment Promotion Board, in order to
provide forsocial security and ensure the welfare of migrant workers and their families.

24.  The Foreign Employment Act and its 2008 rules are completed by the 2012 foreign
employment policy, whosegoal is to make foreign employment safe, organized, respectable
and reliable and utilize economic and non-economic benefits to alleviate poverty and
maximize the contributions of foreign employment to the country ’s sustainable economic
and socialdevelopment. At the same time it seeks to overcome the shortcomings of the Act
and rules, including by incorporating various provisions of international standards. The
Government launched a detailed national strategic action plan for the period 2015-2020,
through which it sought to translate the objectives, aims and policy pillars of its foreign
employment policy into reality.

25.  The National Human Rights Commission was established in 2000. The 2007 Interim
Constitution of Nepal made the Commission a constitutional body and the 2015 Constitution
retained that provision. The National Human Rights Commission Act was enacted by the
Constituent Assembly in 2012 and defines the functions, duties and powers of the
Commission, which has been accredited with A status. It has undertaken important work in
relation to the human rights of migrants and the Special Rapporteur urges the Commission
to continue to expandits activities.

26.  He further commends the Commission for signing a memorandum of understanding
with the National Human Rights Committee in Qatar and the National Human Rights
Commission of Korea (Republic of Korea), with particular provisions aimed at improving
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the human rights situation of migrants. He encourages the Commission to continue to monitor
and evaluate the implementation of bilateral agreements concluded between Nepal and the
various destination countries. He also encourages cooperation between national human rights
institutions regarding access to remedies, as defined in the 2008 Seoul Guidelines on the
cooperation of national humanrights institutions for the promotion and protection of hurman
rights of migrants in Asia.

IV. Recruitment process

A. Introduction

27.  The Department of Foreign Employment is the major entity in charge of issuing the
labour permits required for Nepalese migrant workers, including registering, licensing and
monitoring private institutions that provide services relating to labour migration. As setout
in the Foreign Employment Act and the 2008 rules, licensed recruitment agencies are
authorized toreceiveletters fromforeign employers looking for migrant workers, recruit and
select migrant labourers and send labourers to the countries that the Government has
approved for labour migration.

28.  The Department will issue a labour permit to a migrant upon presentation of a
complete file, which must include the mandatory orientation training certificate and skilk
orientation training certificate, if needed, a health certificate, an insurance certificate, the
contractbetweentheworker and the recruitment agency, the contract between employer and
worker, and a receipt for payment of service fees to therecruitmentagency. In addition, the
labourdeskset upat Kathmanduairport will certify that migrant workers leaving for foreign
employment have followed the provisions laid out in the Foreign Employment Act.
According to the act, licensed agencies are required to send migrant workers leaving for
foreign employment through the national airport in Kathmandu.

29.  About80percent of migrants leaving for countries otherthan India use recruitment
agencies.® Owing to the highly centralized recruitment system, the majority of potential
migrants rely on informal labour recruiters for job placements. The risks involved include
bogus recruitment agencies, potential migrants being overcharged and using moneylenders,
who give loans to migrants at highinterest rates.

30.  The practiceof charging fees to migrantworkers for recruitment services renders them
more vulnerable to human trafficking and forced labour. Deceptive and coercive recruitment
practices increasethevulnerability of migrant workers, as they pay recruitment fees up front.
As aresult, theyare less likely to report violations of the Foreign Employment Act, abuse or
exploitation. In many cases, thesituation of migrantworkers amounts to debtbondage, forced
labour or human trafficking.

B. Role and regulation of recruitment agencies and sub-agents

31.  The Special Rapporteur observed a very complexrecruitment system, with a large
number of actors operating in it. The government of Nepal has licensed more than 1,000
private recruitment agencies, which operate at the central level, with only 47 branch offices
located in thedistrictsand around 700 licensed local sub-agents operating at the district level,
which is insufficient to meet demandat the local level.®

32. In the absence of a decentralized recruitment system, unlicensed sub-agents get
involved in assisting migrants in job placements and the relevant processes, including
obtaining visas, the necessary administrative approvals, medical clearances and insurance.
The Special Rapporteur heard accounts of potential migrant workers dealing with seven

8 See Ministry of Labour and Employment, “Labour migration for employment”.
9 Ibid.

GE.18-06847 7



A/HRC/38/41/Add.1

different licensed and informal agents throughout the recruitment process, leading to repeated
payment of high fees forunclear purposes.

33.  He urges the Government to develop legislation regulating the relationship between
recruitment agencies and their agents, their sub-agents or other forms of subcontractors, to
establish clear responsibilities and liability in the recruitment chain. Further, he invites the
Government to facilitate the opening of additional branch agencies at the district level, to
increase theaccessibility to licensed recruitment agencies for potential migrant workers.

34.  In terms of monitoring, he observes with concern that the same Department that
registers and licenses private institutions is tasked with monitoring those institutions. He
encourages the Nepalese authorities, as a matter of priority, to establish an independent
monitoring mechanism, equipped with the necessary resources to effectively identify abuse
and exploitation, including through a system based on complaints from trade unions, the
National Human Rights Commission and civil society organizations. That mechanism ako
needs toensure better monitoring of labour recruitment chains at district level.

35.  He further encourages the Government to ensure that recruiters are effectively
licensed. Abuse and exploitation by recruiters need to be investigated and their licences
withdrawn if there are violations of legislation. Recruitment agencies should also be
monitored in regard to handing out receipts forall payments made by migrants. Inspections
of recruitment agencies should take placeon aregularbasis in that regard.

C. Recruitmentfees

36.  The Special Rapporteur recognizes that recruiters facilitate regular opportunities,
whereby migrants arrive in countries with a legitimate visa. However, he notes that the sector
is in practice very poorly regulated. He heard of accounts frommigrants of sometimes paying
up to Nrs 180,000 (approximatively $1,750) in recruitment fees.

37.  In 2015, the Government introduced a model whereby ticket and visa costs are bom
by the employer and which limits the legally permitted service fee charges to Nrs 10,000
(equivalentto $96) for placement in the seven major destination countries.

38.  During his mission, the Special Rapporteur observed that this policy is poory
enforced and no effectivemonitoring mechanismto address non-complianceis in place. He
wishes to draw particular attention to the fact that the policy does not completely eliminate
recruitment fees and stillallows for some fees to bechargedto potential migrant workers for
pre-departure services. Legislation to limit the fees improperly legitimizes the concept of
charging migrants for their recruitment and creates unnecessary confusion. Recruitment fees
are a business-to-business chargeand should be banned completely.

39.  He observedthat potential migrant workers often cannot pay the costs related to their
recruitment, as these haveto be settled up front. If bank loans are refused, potential migrants
may have to selltheir land, pawn their jewellery, borrow fromfriends orrelatives, ortum to
informal money lenders who charge them high interest rates, sometimes up to 35 per cent.
The Special Rapporteur was also informed of situations where agents deducted debt
payments directly fromthe salaries of migrant workers, which ultimately left themwith little
or no savings whenthey returned to Nepal.

40.  Mandatory pre-departure medical examinations, insurance and the cost of travel to
Kathmanduto attend pre-departure training may add toalready high recruitment fees. Private
actors are involved in providing theseservices and the Special Rapporteur notes that potential
migrants are often overcharged. He notes the need for better regulation and recommends
institutionalizing the systemin close collaboration with the countries of destination, for
instance by ensuring medical certificates are issued by public hospitals.

41.  Recruitment fees and the commonly resulting debt increase the precariousness of
migrants’ situations and may lead tosituations of debtbondage, forced labour and trafficking.
The Special Rapporteur urges the authorities as a matter of priority to monitor recruitrrent
agencies more effectively and enforce penalties against those that violate provisions in the
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legislation, to ensure better protection of migrant workers from situations of debt bondage,
forced labourandtrafficking.

D. Pre-departure training and information

42.  The Government has made progress in enhancing access to information for p otential
migrants, introducing a mandatory two-day pre-departure orientation course. The Special
Rapporteur also recognizes the efforts made by the Government to collaborate with United
Nations agencies, international organizations, international donor agencies and NGOs to
improve access to information, justice and skills development training, and provide
assistance to returnees and the families left behind. In that regard, he welcomes the
establishment of migrant resource centres, some ofthemset upin District Office premises.

43.  The Special Rapporteur observes that the mandatory pre-departure training is only
available in the capital and a few selected districts, which involves further costs for those
taking part. Furthermore, the Special Rapporteur was informed that thecontent is limited to
generalinformation. He observes that they could be enhanced, both in length and contentand
suggests they include information on migrants’ rightsand redress mechanisms, on consular
assistance and on health and self-care.

44.  The Special Rapporteur commends the Government for introducing the 2012
technical and vocational education and training policy, in which it recognized the need for
skills-developmenttraining programmes. At the same time, the Special Rapporteur received
complaints that the skills training was inadequate and that migrant women especially would
benefit fromenhanced skills training. He was informed that domestic workers were often not
familiar with modern domestic appliances and many migrant workers lacked basic language
skills. The provisionof skills training would render domestic workers less vulnerable to abuse
in private households.

45.  The Special Rapporteur considers the adoption of the Local Government Operation
Act to be a positive step. It obliges local government to provide basic foreign employment
services, such as the collection of data, provision of information, provision of skills and
financial literacy training and the reintegration of returnees. He encourages the Foreign
Employment Promotion Board to work in close collaboration and coordination with local
authorities in establishing foreign employment services by setting standards, providing
guidanceandensuring cost-sharing.

46.  Overall, the Special Rapporteur observed that vocational skills, adequate orientation
programmes foremployment and awareness of the migration process needed to be improved,
in order to ensure that migration decisions are well-informed and that migrants know their
rights and howto seek help orlodge acomplaint.

E. Consular assistance

47.  The Special Rapporteur welcomes the appointment of labour attaché and counsellors
in nine Nepalese diplomatic missions. Thatis animportantstep for the protection of migrants,
as international law recognizes their right to seek consular assistance, the exercise ofwhich
must be allowed withoutany obstacles by destination countries.

48.  The Special Rapporteur heard accounts of various violations of the Foreign
Employment Act, which rendered migrant workers more vulnerable to exploitation and abuse
in the destination country. For instance, terms of employment, remuneration, employing
company or the type of work agreed upon in Nepal were changed upon arrival in the
destination country; contracts were substituted; the contract was not translated into a
language migrant workers understood and they were notgivena copy of the contract; migrant
workers, including migrant children, were sent on forged or fake documents; or workers
faced non-payment of or deductions in wages. The Special Rapporteur also heard testimonies
of migrants who had not received information on how to complain if the contract was not
respected. Many lived in overcrowded or substandard conditions and were forced to remain
with theiremployers despite beingabused.
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49.  The Special Rapporteur received accounts that the labour attaché& were often not
properly trained in labourand humanrights and were unaware of the situation of migrants in
distressorunwilling to assistand protect themand facilitate their repatriation. In that regard,
Nepal needs to strengthen its welfare services and the consular assistance provided to
Nepalese migrants, regardless of migratory status. Labour attaché& and ambassadors to
countries with a significantNepalese migrant population should not have ties to recruitrrent
agencies, as it makes theirwillingness to support migrants questionable.

50.  He was informed through the authorities that the Foreign Employment Promotion
Board makes free legal assistance through the embassies in destination countries available.
However, he heard that the embassies often do not provide adequate information and support
services to workers who have grievances againsttheiremployers andthatas a result migrant
workers prefer to return to Nepal. He encourages the Board to use its funds not only to
facilitate exit permits orassist migrants implicated in criminal cases or being held in detention,
but to ensure thatmigrants, including irregular migrants, can seek redress through the courts
in the destination country, with the embassies providing a roster of competentlocal lawyers.

51.  The Special Rapporteur was informed about the worryingly high number of deaths
and injuries of migrant workers. In the fiscal years 2008/09-2014/15, a total of 4,211
migrants passed away in Malaysia and the countries of the Gulf Cooperation Council, with
cardiac arrests, natural deaths and traffic accidents seemingly the main reasons for death
among men, and suicide, natural deaths, traffic accidents and heart attacks being the main
reasons for death among women.'° He observes that among the male population, cardiac
arrests and natural deaths are disproportionately high fora population of which 68 per cent
are aged between 18and 36, and he encourages the Government to conduct and validate post
mortemexaminations on a regular basis. He further encourages Nepalese embassies to ensure
that ILO occupational health and safety standard provisions in destination countries are
enforced in migrants’ workplaces and in their accommodation. Those provisions should be
included in all memorandums of understanding and bilateral agreements concluded with
destination countries.

52.  The Special Rapporteur observes that exploitation and violence, including sexual
abuse ofwomen at the hands of theiremployers, seems to be quite systematic. He notes that
in four destination countries, shelters have been set up in embassy premises. Many
interlocutors described how they felt so desperate that suicide seemed the only solution to
them. The Special Rapporteur observes that support to migrant women, including through
having women officers to deal with cases of sexual abuse, the provision of a local 24/7 hotline
free of charge and assistance with changing the workplace, seeking redress or facilitating
return, needsto beenhanced as a matter of priority.

53.  He also notes the need to enhance cooperation with destination States to ensure that
the rights ofthe Nepalese are respected during the whole migration process. The Governrent
of Nepal, in cooperation with the destination country, must ensure that Nepalese migrants’
rights in destination countries meet international standards with respectto facilities at work,
access to justice, freedom of mobility and access to health, sanitation and freedom of
association. The Special Rapporteur encourages the authorities, and especially labour
attaché& andconsular services, to collect better data in terms of the complaints received, so
that proper policy measures canbe taken by the Nepalese authorities.

Return and reintegration

54.  The Special Rapporteur welcomes the establishment of the welfare fund, providing
compensation for those who have sustained injuries or an illness that resulted in disability
and/or loss of job and for the deaths of migrant workers. It also provides for the “rescueand
repatriation” of migrants. He also welcomes the increase in the welfare schemes from Nrs
300,000 ($3,000) to Nrs 700,000 ($7,000).

55.  When they return to Nepal, migrants often face the same social and economic
challenges that pushed them to migrate in the first place, which ultimately leads to

10 see Ministry of Labour and Employment, “Labour migration for employment”.
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remigration. Women find this particularly challenging, as they face additional social stigma
because of their migration.

56. Women who are pregnant because of rape are not able to return to their families,
husbands and children, because of the social stigma, which leads to very complicated
personal situations and family breakdowns. The Special Rapporteur observes that these are
not anecdotal cases but are part of the reality of many migrant women. He welcomes
information about the existence of rehabilitation centres for migrant women in 10 districts.
He notesthe need to increase their number and that psychosocial counselling should be part
of the basic services made available in the shelters.

57.  The Special Rapporteur was informed that rehabilitation for victims of trafficking and
forced labour was often available only in relation to trafficking for sexual exploitation. In
addition, reintegration is a major challenge because of the social stigma attached to trafficked
victims.

58.  The Special Rapporteur strongly encourages the authorities to develop and strengthen
migration policies which meet the needs of returnees, facilitate their reintegration into the
labour market and recognize their experience andthe skills they have acquired abroad.

59.  The “safermigration” project is a step in the right direction. Operating in 20 districts
underthe auspices ofthe Ministry of Labour, Employment and Social Protection, its migrant
resourcecentres provideskills training, awareness programmes for foreign employment and
financial literacy programmes for departing and returning migrants. It also offers
psychosocial counselling, access to justice and financial support to start small businesses,
and skills development activities for returnees. The Special Rapporteur notes the important
work done by civil society organizations and district development offices in implementing
such projects.

60.  He further welcomes the implementation of a project developed by the Ministry of
Industry, Commerce and Supplies, which seeks to link returned migrants to microfinance
institutions for the establishment of small businesses. Investing in sustainable retums,
including by supporting business initiatives and using the experiences of Nepalese who have
migrated, should be a key priority forthe Government. Labour migration has the potential to
support sustainable development through upskilling of workers who are able to make
additional contributions upontheirreturn.

G. Accesstoaneffective remedy

61.  Accordingto the accountsthe Special Rapporteur heard, many migrants face serious
barriers to accessing remedies whenthey are exploited and abused during or as a result of the
recruitment process.

62.  Although the offences underthe Foreign Employment Act are criminal offences, the
Complaints Registration and Investigation Section in the Department of Foreign
Employment has thejurisdiction to investigate with the same powers as the police. According
to the act, the Departmenthas jurisdiction over administrativeissues, but canalso investigate
cases of fraud, the charging of excessive recruitment fees and deception in regard to contracts.
Ithas the jurisdiction todecide if an offence has occurred and can impose penalties, including
compensation to workers, the imposition of fines, revoking of licences, or imprisonment.
However, the Special Rapporteur was informed that there was a serious backlog of up to
8,500 cases.

63.  The Foreign Employment Tribunal is mandated to adjudicate cases which the
Department is not specifically authorized to deal with or that are referred to it by the
Department. The Special Rapporteur notes the efficient rate of case settlement of the Tribunal:
since 2010, of a total of 1,424 cases, 1,079 have been settled. Penalties may include
compensation to migrants, fines and imprisonment.

64.  The Special Rapporteuris deeply concerned at the limited police involvement in
investigating cases of deceptive recruitment and forced labour, as it severely limits migrant
workers’ access to justice. He notes that the Department of Foreign Employment should not
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retain the judicial rights to ensure access to justice through the competent courts. In that
regard, the Rapporteur urges the Government to repeal existing legislation, limiting the
adjudicating rights ofthe Department to administrative matters and determining by law the
type of cases in which migrants have to be referred to the Foreign Employment Tribunal and
those in which they mustbe referred to the formal criminal justice system.

65.  Despite theirgravity, most disputes are settled through informal dispute resolutionat
the Department of Foreign Employment and not under the civil code or the criminal
legislation on trafficking. Asaresult, theyare rarely referred to the district courts.

66. The Special Rapporteur further notes that because of the lack of conceptual clarity,
victims” complaints related to the trafficking of women and girls for the purpose of sexual
exploitation were almost the only cases to be investigated and tried under the criminal justice
system, whereas complaints fromvictims involving trafficking for labour exploitation, debt
bondage or forced labour were referred to the Department. He urges the Government to
ensure that all cases involving trafficking, debt bondage and forced labour are propery
investigated and tried under the criminal justice system. Criminal investigations could
effectively deter unscrupulous recruiters fromexploiting migrant workers and compensation
shouldbe paid to victims.

67.  To enhance understanding of such crimes, capacity-building, including at the local
level and with district judges and police, needs to be undertaken. The Special Rapporteur
urges the Government to determine by law the types of cases in which migrants have to be
referred to the formal judicial system. Strengthening the role of the judiciary helps to build
respect generally forthe rule of law in relation to labour recruitment.

68.  The centralized location of the institutions dealing with violations of provisions in the
Foreign Employment Act, such asthe Department andthe Tribunal, is an additional barrier
for victims wishing to lodge a complaint, as they lack the funds for travel to and
accommodation in Kathmandu.

69.  Appealsagainsta decision taken by the Department of Foreign Employment haveto
be lodgedwith the Ministry of Labour, Employment and Social Protectionwithina veryshort
time period of 35 days of the date of the decision. The Special Rapporteur urges the
Government to ensure that appeals reach a court of second instance, such as is the case for
appeals against a decision by the Foreign Employment Tribunal. Despite the possibility to
appeal, he was informed that only a limited number of migrants make use ofthis provision,
as they cannot afford to go through a lengthy process and use the compensation received to
settle debtsincurred in the recruitment process.

Relationship with destination States

70.  Although Nepal and other countries of origin have a role in preventing the abuse of
their own nationals who migrate for work, the destination States are responsible for hurman
rights violations committed against migrants ontheir territory. The Special Rapporteur heard
many reports of abuse in destination States, including horrible stories of ill-treatment, such
as migrants beingkilled orwomen being raped by theiremployers. Low-skilled migrants, in
particular, are subjectto high levels of human rights violations in many countries, including
harassment, abuse and labour rights violations. The Special Rapporteur therefore notes the
need to enhance cooperation with destination States to ensure that the rights of Nepalese
citizens are respected during the whole migration process.

71.  The Government of Nepal has utilized bilateral instruments in the form of labour
agreements and memorandums of understanding to protect its citizens in destination
countries. Although it has allowed Nepalese migrants to work in 109 foreign countries,
bilateral labour agreement or memorandums of understanding have been signed only with
Bahrain, Japan, Jordan, Qatar, the Republic of Korea and the United Arab Emirates, while a
pilot bilateralagreement has been signed with Israel.

72.  Many interlocutors havepraised the Government-to-Governmentagreement with the
Republic of Korea, which was often referred to as amodelexample, as it facilitates migrant
worker recruitment without the services of recruitment agencies and commits to providing
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additional skills during employment or before return. However, high recruitment costs
continue to be charged to migrant workers.

73.  The recently signed bilateral agreement with Jordan (2017), which provides for a
standard contract for domestic workers, stipulates the number of holidays and paid sick days,
and defines the minimum wage.

74.  The Special Rapporteur urges Nepalto pursue the conclusion of similar agreements.
They should include a uniformmodel contract for all workers, including domestic workers,
and should ensure respect for and protection of their human rights. Labour contracts based
on such a model should specify the job description, wages and labour conditions.
Memorandums of understanding or bilateral agreements should be formulated in a
transparent manner, with all key stakeholders involved and should be accessible to the public.
In the meantime, the Nepalese authorities should cooperate closely with destination States,
ensuring that the contract which is signed in Nepal is shared with the destination State for
quickelectronic registration, in orderto preventcontract substitution.

75.  The Government of Nepal, in collaboration with destination countries, should
facilitate the legal remittance of earnings to benefit migrants and their families, and
discouragethe informal transfer of earnings.

76.  The Special Rapporteur notes that initiatives fromtrade unions to collaborate with
themshould beenhanced. Such initiatives are significant, as they may increasethe protection
of and assistance to Nepalese migrants in destination countries.

V. Migrantwomen

77.  In 2015, the Government of Nepal endorsed guidelines regarding Nepalese domestic
migrant workers. The guidelines require women migrants to have reached the age of 24 and
prohibit women with a child below the age of 2 from taking up domestic work in foreign
employment. They alsoinclude a provisionforthe Government tosign bilateral agreenments
and memorandums of understandingwith destination countries to which Nepalese migrants
go for domestic work. In early 2017, the parliamentary International Relations and Labour
Committee instructed the Government to temporarily stop Nepalese female migrants from
going to thecountries of the Gulf Cooperation Council for domestic work, as a result of their
visit to those countries and observation ofthe conditions they saw there.

78.  The Special Rapporteur observed a lot of stigma around the migration of women,
loosely associated with prostitution or trafficking for sex work. As women are often
employed in private households, operating outside the formal economy and excluded from
labour law protection, he observes that they are left in an extremely precarious situation,
heavily dependent upon their employer and without any formal protection mechanism
However, the solutionto the problems faced by domestic workers cannot be to discriminate
against themthrough the imposition of bans or other means of violating theirright to leave
the country.

79.  Such provisions only drive migration further underground and a considerable nurber
of Nepalesewomen use irregular channels through India, often at the hands of unscrupulous
recruiters. Others leave through official channels and with a different job description, but
find themselves employed as domestic workers in the destination country. The Special
Rapporteur heard multiple accounts of women who did notend up with the jobs they had
agreed to, had been brought to countries different than the ones they were promised, and
sometimes ended up in trafficking rings in third countries.

80.  Nepalese women migrant workers need better protection fromthe Government. The
Special Rapporteur strongly urges the Nepalese authorities to developa human rights-based,
holistic and comprehensive policy, aimed at better protection of women migrant workers in
destination countries, which should be elaborated through close consultation with all relevant
stakeholders, including the relevant ministries, civil society organizations, the National
Human Rights Commission and women migrant workers themselves. Assistance from
international NGOs and United Nations agencies would be relevant in this regard. The
Special Rapporteur further urges the Nepalese authorities to ensure better protection of
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VI.

VII.

female domestic workers abroadand to include such provisions in any bilateral agreements
or memorandums of understanding concluded with destination States. The Special
Rapporteur further believes that Nepal would find it easier to negotiate the legal protection
of Nepalese domestic workers abroad if it included domestic work in national labour laws,
in line with ILO Convention No. 189.

Migration to India

8L. Indiaremains a major destination country for Nepalese workers, with around 37 per
cent of Nepalese migrants.'! Since migrants are not required to have any official documents
to enter and work in India, they are not considered migrants by the Government of Nepal,
which is inconsistent with the concept of migration according to international law. While
there is only limited dataavailable as to how many Nepalese migrantworkers cross the border
into India or Indian workers into Nepal, it is estimated that India is the country with the
highest number of Nepalese migrants, who leave temporarily or seasonally, or settle there
permanently. Men are typically employed as security guards, hotel staff or in the construction
sector, while women are engaged in domestic work. Most of them come from Provinces 6
and 7.

82.  The Special Rapporteur was also informed that in the Terai belt, there is a sizeable
migration to Nepal from India. However, no official records exist on the Nepaleseside.

83.  The Special Rapporteur was made aware of cases of exploitation, abuse and even
deaths of Nepalese migrants at the hands ofemployers in India. The migrants concemed or
their family members were either not aware of any complaints procedure, were afraid of
reprisals if they lodged a complaint, ordid not think their claim would be successful. In the
absence ofan agreement defining the rights, needs and interests of migrants, they have very
few orno means of seeking redress for violations suffered in India.

84.  The Special Rapporteur is further concerned over accounts of migrant children leaving
from Nepal to work in India as labour migrants and accounts of the trafficking for sexual
exploitation of women and girls. The Special Rapporteur notes the positive development of
the deployment of a police liaison officer in India. He also notes the need to increase the
number ofwomen police officers atlocal police stations and at the main border crossings and
encourages enhanced training for identification of potential victims of trafficking.

85. The Special Rapporteur encourages the Nepalese authorities to ensure better
protection for Nepalese citizens, including by collecting data on the types of violations and
abuse incurred, developing relevant policies and opening consulates in those Indian cities
where there are significant numbers of Nepalese migrants. That would ensure a
communication system for rescuing stranded migrants and repatriating migrant victins of
trafficking and forced labour. The Government should also ensure that remittances can be
transferred through financial institutions.

Irregular migration

86.  Despite legislation that prohibits the departure of migrant workers for foreign
employment via another country, the Special Rapporteur collected testimonies about large
number of Nepalese migrant workers, particularly women, departing via India in order to
evade government regulations andthe lengthy and expensive recruitmentprocess. They may
become victims of unscrupulous agents and recruitment agencies and may find themselves
in situations where they are forced to leave on forged or fake documents, or without the
necessary papers.

87.  Others,wholeaveona labour permit, may become irregular if they overstay their visa,
travelon adifferent visaandengage in workin the destination country, are notpicked up by
the company at the airport, are trafficked to another country than the one for which their
labour permit and visa have been issued, or have run away fromabusive and exploitative

11 see Government of Nepal, National Population and Housing Census 2011.
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employers. Some renew their contracts in the destination country, which means they lack a
valid labour permit from the Nepalese authorities. That irregularity makes them even more
vulnerable toabusivetreatment. Because of their status, the Nepalese authorities provide only
limited support to them.

88.  The Government of Nepal must protectandassistirregular Nepalese migrant workers

in destination countries and facilitate their returnto Nepal, regardless of their migratory status.
The focus should be on monitoring recruitment agencies and punishment should be directed

atthem, ratherthan at migrants for theirirregular status.

89.  The Special Rapporteur was informed thatirregular migrants find it difficult to access
provisions in the Foreign Employment Welfare Fund, which can facilitate the return of
injured or sick migrants or compensate their families in case of death. Migrants who have
overstayed their visa receive only Nrs 10,000 (about $96), instead of the Nrs 700,000 (about
$6,700), which is available to migrants in a regular situation. The renewal of labour permits
shouldthus be facilitated at Nepalese embassies.

90.  Accordingto information fromthe Foreign Employment Promotion Board, the fund
has accumulated Nrs 4 billion (about $38 million). The Special Rapporteur notes that of that
amount, only Nrs 1 billion (about $9.5 million) is spent annually. He encourages the
authorities toensure that the fund can contribute to compensation for irregular migrants who
have sustained injuries oranillness that has resulted in disability and/or loss of a job or death,
or who need repatriating for some other reason.

VIIl. Cross-cutting concerns

A. Migration to Nepal

91.  While the main focus of his visit was labour migration from Nepal, the Special
Rapporteur also looked into issues concerning migration to Nepal and notes that Nepal has
historically hosted a large number of refugees, mainly fromthe Tibetan Autonomous Region
in Chinaand fromBhutan. The Special Rapporteur regrets that the 2015 Constitution and the
Civil Act (2012) guarantee certain rights, including protection against discrimination,
freedom of speech, the right of peaceful assembly, freedom of association and freedom to
formand join atrade union, freedomto move andreside in any part of Nepal, and the freedom
to practice any profession, only to citizens, in violation of guarantees under key international
human rights law. The Special Rapporteur wishes to remind the Government of Nepal that
according to international standards and that, with the exception of the right to vote and be
elected and the right to enter and stay, migrants, regardless of their status, benefit from the
entire human rights framework.

92.  The Special Rapporteur was informed that identity documents have not been issued
or renewed to Tibetan refugees since 1995, which places the majority of them at risk of
financial penalties under the 1994 immigration rules for irregular entry or presence in the
State party, detention, deportation or refoulement. The Special Rapporteur encourages the
Government to undertake a comprehensive registration exercise of long-staying Tibetans to
protect them from statelessness and which guarantees their right to live, work and study in
Nepal, and allows themto travel outside Nepal.

93.  The Special Rapporteur was assured that of the 111,000 Bhutanese refugees, the
majority had beenresettled in third countries. In the course of his visit however, he was made
aware that 8,500 Bhutanesewere still residing in Nepal, with no permanent resolution of their
status. He encourages the Government to ensure that their stay can be regularized, either
throughtheprovision of refugee documentation or citizenship, in order to protectthemfrom
statelessness and guarantee access to all their civil, political, economic, social and cultural
rights.
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B.

IX.

Access to citizenship

94.  While the Special Rapporteur notes that citizenship certificates are the primary
document that gives individuals a legal identity in Nepal, he received information that more
than 4 million people in Nepal are at present without citizenship certificates. He notes that
citizenship identification is instrumental for day-to-day life: for instance, to apply for a
passport, open a bank account, vote, access higher education and government welfare
schemes, orsimply to buya SIM card fora mobile telephone. In particular, women, children
born out of wedlock, or children of a refugee or naturalized parent, are deprived of part of
their rights owing to a lack of citizenship certificates, as a result of limited provisions in
previous legislation.

95.  The Special Rapporteur notes thatrestrictions for women in conferring citizenship on
their children independently and in the same capacity as men are set out in the new
Constitution (see article 11 (5), 11 (6) and 11 (7)). He is concerned that according to these
provisions, Nepalese women can only transfer citizenship by descent if the father cannot be
traced. Ifthe fatheris a foreigner, the child can only gain citizenship through naturalization.
He notes that these provisions are particularly challenging if the husband has migrated abroad
or if the child was born abroad.

96. Despite several Supreme Court decisions affirming gender equality in access to
citizenship, the Special Rapporteur was informed that in practice and particularly in areas
outside Kathmandu, laws continued to be implemented in a discriminatory manner,
particularly against women belonging to a minority. The Special Rapporteur calls on the
Government to ensure men and women have equal rights to citizenship, including the right
to transfer citizenshipto their children. People denied citizenship are at risk of statelessness,
which denies themthe protection ofthe State and puts themat heightened risk of violence,
poverty, exploitationand other serious human rights violations.

Internal migration

97.  Owing to poverty and the lack of economic opportunities and because of climate
change, a considerable proportion of the population of Nepal moves seasonally or
permanently within Nepal. Mostinternal migrants move fromthe hills to the southern plains
and fromruralareas to urban centres.

98.  The Special Rapporteur heard of bonded labour, forced labour and the trafficking of
internal migrants, including children, in the agricultural, domestic, construction, serviceand
manufacturing sectors. He was informed that several hundred children worked in the brick
kiln industry. He encourages the Government to develop policies for early identification of
victims, referral mechanisms, protection and assistance to persons trafficked for labour
exploitation, and to increase counselling and awareness programmes. He further encourages
the Government to consider internal migration for the next census or demographic survey, in
orderto developpolicies which meet the needs of the population of internal migrants.

Conclusionsand recommendations

99.  The Special Rapporteur welcomes the efforts undertaken by the Government to
regulate labour migration and protect the rights of Nepalese citizens migrating abroad.
He notes that a series of adequate legal provisions and policies are in place, which, if
implemented effectively, could prevent some of the abuses that migrants currently
experience during the migration process. He also notes the needfor strong rights-based
enforceable agreements with all destination States.

100. Labour migration, if properly governed, can hawe a positive impact on the lives
of migrants and their families, as well as on the economy as a whole. However, a poorly
regulated recruitment industry takes significant resources away from migrants through
the charging of recruitment fees and broader economic exploitation, thus effectively
disempowering the poorest. That has a negative impact on the economy of the country
as awhole. The Special Rapporteur urges the Government of Nepal to develop aholistic,
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cohesive and human-centred approach to migration, aimed at transition to an ethical
recruitment model, inwlving all relevant stakeholders. Allowing the absentee
population to wote, would helpdevelop amigration policy centredon the needs, interests
and human rights of those concerned.

101. In order to make migrationa choice and not a necessity, the Special Rapporteur
invites the Government to conduct a thorough study of the root causes of migration,
which are often related to discrimination, domestic violence, poverty and a lack of
domestic economic opportunities. The researchshouldalsolook into the social impact
of migration, including its gender dimension, the impact on families and communities,
caste and ethnicity, and the types of abuse migrants suffer in destination countries,
including the reasons for sickness anddisability and the causes of death.

102.  More focus could be placed on creating income-generating opportunities in
Nepal, especially for women, youth and minorities, including in rural areas. At the same
time, Nepalese who wish to migrate hawe the rightto do so; leaving any country
including one’s own is a human right, which applies equally to men and women.

103. Considering the lack of information and the high costs which migrant workers
incur in their recruitment process or upon returnto Nepal, the Special Rapporteur
encourages decentralization of the management of migrant workers. The
decentralization of the institutional mechanisms of foreign employment would render
many services andrights more accessible toall migrants. For instance, itwouldenhance
access to information and legal remedies, and ensure more direct contact with
recruitment agencies, passport offices, and skills and pre-departure training.
Decentralization of recruitment agencies could give migrants direct access to the
process, eliminating the chance of being cheated by sub-agents. The process of
decentralization would be especially relevant in a context where many migrants come
from places other than Kathmandu.

A. Recommendations to the Government of Nepal

104. In the lightof the information received and the concerns expressed, the Special
Rapporteur wishes to propose the following recommendations to the Government of
Nepal. He urges the Government to consider his recommendations seriously and to
implement them in cooperation with all relevant stakeholders, including the United
Nations country team and civil society organizations. Technical cooperation for
implementation of the recommendations could be sought from ILO.

Strengthening the legal and policy framework
105. The Special Rapporteur recommends that the Government:

(@  Ratify the International Conwvention on the Protection of the Rights of All
Migrant WorkersandMembers of Their Families;

(b) Ratify the following ILO conwentions: the Freedom of Association and
Protection of the Right to Organise Conwention, 1948 (No. 87), the Migration for
Employment Conwention (revised), 1949 (No. 97), the Migrant Workers
(Supplementary Provisions) Conwvention, 1975 (No. 143), the Private Employment
Agencies Conwention, 1997 (No. 181) and the Decent Work for Domestic Workers
Conwention, 2011 (No. 189);

(c) Ratify the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, especially Women and Children supplementing the United Nations
Conwention against Transnational OrganizedCrime;

(d) Ratify the Conwvention relating to the Status of Refugees and its 1967
Protocol and the Convention on the Reduction of Statelessness;

(e)  Ensureimplementation of the 2011 UnitedNations Guiding Principles on
Business and Human Rights implementing the United Nations “Protect, Respect and
Remedy” Framework;
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) Invest in sufficient social protection systems and create more income-
generating opportunities to ensure that powerty and discrimination do not force
Nepalese nationals into labour migration;

(@) Dewlop bilateral agreements on labour migration with destination
countries that are based on international standards and prioritize the full
implementation of the human rights andlabour rights of migrants andfully incorporate
the wices of both migrants and civil society;

(h)  Continue dialogue through the regional consultative processes, ensuring
that it is guided by the long-term, holistic thinking that is needed to achieve the
wholesale transitiontoan ethical recruitmentsystem.

Effective regulation, oversightand law enforcement
106. The Special Rapporteur recommends that the Government:

(@)  Undertake all the necessarysteps to prevent the exploitation and abuse of
migrants and to protect their rights during the recruitment stage, while theyare
in service inthe destination country and upon their returnto Nepal;

(b)  Transition to an ethical recruitment model by developing country-lewel
and regional policies ontackling exploitative and abusive recruitmentpractices, which
bring together the perspectives of all relevant stakeholders;

(c)  Enhance the regulation and monitoring of the recruitment industry, by
putting in place a comprehensive recruitment policy with high standards, developing
fully robust, transparent and publicly accountable licensing systems for recruitment
companies, subject to rigorous human rights and labour law due diligence, regulating
irregular sub-agents andthe sanctioning of unlicensedagencies, andeffectively banning
all types of recruitmentfees paid by migrants;

(d) Ensurecontrols are in place to prevent the re-registration of unscrupulous
agencieswhich have had their licence revoked. Dewelop a rating scheme andablacklist,
inorder to assess the conduct of recruitmentagencies againsthuman rights and labour
standards;

(e) Dewlop independent monitoring mechanisms, equipped with the
necessary resources to effectively identify abuse and exploitation, including through a
system based on complaints from trade unions, the National Human Rights
Commission and civil society organizations, and rewvoke the licences of recruitment
agencies thatcharge fees tomigrants and/or have abused their human or labour rights;

® Ensure sufficient budget is allocated to the Ministry of Labour,
Employment and Social Protection for it to effectively carryout its mandate, including
by introducing e-government solutions;

(@) Fully take into account the recommendations of the National Human
Rights Commission andconsultthe Commissioninits work on migrants;

(h)  Standardize contracts for migrantworkers within differentsectors andat
different skill lewvels. Labour contracts based on such a standardized model should
specifythe job description, wages and labour conditions.

Access tojustice
107. The Special Rapporteur recommends that the Government:

(@)  Ensure that barriers to accessing justice are remowed so that effective
access is available to legal remedy for violations of migrant workers’ rights in the
context of recruitment practices and labour migration, including through
decentralization of the system;

(b)  Repeal the relevant legislation sothat migrantworkers are recognizedas
rights holders, with defined enforceable rights andassociated remedies, while granting
the police more inwestigative powers for complaints concerning abuse and exploitation
inthe recruitment process, andensurevictims have access to the formal judicial system;
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(c)  Strengthen the capacity of the independent judiciary, including at the
local lewel, to provide access tojustice for migrant workers who have been exploited by
recruitersand punish perpetrators in away that creates real and lasting disincentives
for the mistreatment of migrants;

(d) Enhance understanding through increasedcapacity-building, including at
the local lewel, concerning trafficking for labour exploitation. The extension of an
invitation for a country visit to the Special Rapporteur on trafficking in persons,
especially women and children or the Special Rapporteur on contemporary forms of
slawvery, including its causes and consequences couldbe relevant in that regard;

(e)  Make all the services necessary for ensuring effective access to justice for
all migrant workers in destination countries easily available, such as legal aid,
interpretation and translation services, information about their rights and available
remedies, and humanitarian visas to return to destination countries to testify and
otherwise pursue justice. Bilateral agreements between countries of origin and
destination should address the provision of such services.

Empowering migrants through information and support
108. The Special Rapporteur recommends that the Government:

(@)  Decentralize the institutional mechanisms of foreign employment to
ensure access toservices andrights for all migrants;

(b) Increase, improve and decentralize pre-ceparture training and
information, including on rights and redress mechanisms, promote informed decision-
making and enhance the skill levels of prospective migrants, including language and
general skills;

() Make the protection of migrants a priority concern for diplomatic
missions in destination States and strengthen welfare services and consular assistance,
ensuring that diplomatic missions are adequately staffed and that staff are properly
trainedto deal with all issues facedby migrantworkers. Nepalese diplomatic missions
in destination States shouldplay a more proactive role in protecting their own nationals
against abuse and be properly equipped to provide assistance to those in need. They
should hawe female officers to deal with cases of sexual abuse, provide a local hotline
free of charge 24 hoursaday 7 days a week, establish aroster of competent local lawyers
able to help Nepalese migrants with legal issues, andconduct frequent visits to migrant
detention centres, worksites and workers’ accommodation;

(d) Facilitate the repatriation of migrants in need, including those who hawe
escapedfrom abusive employers or have ended up inanirregular situation, in detention
or elsewhere. Funding from the Foreign Employment Welfare Fund should be made
available in that regard;

(&) Conduct independent autopsies on the bodies of Nepalese migrant
workers who die abroad and consider the deployment of health attaché to major
destination countries for that purpose;

® Establish a sustainable reintegration policy and enhance the services
provided for the reintegration of returned migrants, including psychosocial services
and livelihood opportunities, particularly for those who have experiencedabuse during
their migration process.

Women migrants and domestic workers
109. The Special Rapporteur recommends that the Government:

(@  Withdraw the discriminatory restrictions and bans imposed on women
migrantworkers;

(b) Establish a standard contract for domestic workers, to be included in all
bilateral agreements, which should include provisions on, inter alia, wages, working
hours,working conditions, overtime pay, annual leave and effective remedies, as set out
in ILO Conwention No. 189;
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(c) Establisha reference wage for domestic workers, reflective of skills and
experience, which shouldapply to all workers inall destination States and be included
in bilateral agreements;

(d) Enhance pre-departure training for domestic workers, particularly
focusing on language skills, skills relevant to their work and information on their rights
and how to claimthose rights.

Cross-cuttingissues
110. The Special Rapporteur recommends that the Government:

(@)  Revisethe currentcitizenshipactand civil registration laws to bring them
into line with the country’s international obligations, removing any discriminatory
provisions;

(b)  Ensure that all persons, regardless of citizenship or migration status,
enjoy the rights provided for in the Constitution without any discrimination, in
accordance with international human rights law;

(¢) Registerall Tibetan and Bhutanese refugees on its territory and provide
them with proper identity documents.

Recommendations to destination States

111. The Special Rapporteur recommends that destination States:

(@  Extend labour protection in national law to domestic workers, including
by formulating provisions related to minimum wages, payment for overtime, working
hours, working conditions, days of rest, annual leawe, freedom of association and social
security protection, including with respect to maternity and pension rights and health
insurance, as well as effective recourse and remedies. Ensure that migrants hawe a
written contract in a language they can understand, stating their specific duties,
working hours, remuneration, days of rest and other conditions of work. Model
contracts shouldbe adopted for this purpose;

(b)  Prewent persons who abuse domestic workers from hiring more domestic
workers inthe future. Labour inspections shouldbe undertakenon a regular basis and
unannounced, including in employers’ households. States should ensure that migrant
domestic workers hawe access tocomplaint mechanisms and legal assistance;

(c) Putinplace provisions that decrease the costof remittances and allow for
the portability of social benefits.

Recommendations to the private sector

112.  The Special Rapporteur recommends that the private sector:

(@) Lead by example inthe development and implementation of human rights
due diligence undertaken in relation togovernment contracts;

(b)  Prioritize and reward ethical recruitment agencies in the contracting of
government work and ensure that the costs of ethical recruitmentare factoredinto the
tendering process;

() Haw azero-tolerance policy on the charging of fees and broader abuses
of migrantworkers’ rights inany part of the government supply chain;

(d)  Ensureregular and robust independent audits to ensure compliance.
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