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 I. Введение 

1. Специальный комитет по разработке дополнительных стандартов пред-

ставляет настоящий доклад во исполнение решения 3/103 и резолюций 6/21 

и 10/30 Совета по правам человека.  

 II. Организация работы сессии  

2. Специальный комитет провел свою восьмую сессию 17−28 октября 

2016 года. В ходе этой сессии состоялось 17 заседаний Специального комитета. 

 А. Участники 

3. В работе сессии участвовали представители государств -членов, госу-

дарств, не являющихся членами и представленных наблюдателями, а также 

представители межправительственных организаций и неправительственных ор-

ганизаций (НПО), имеющих консультативный статус при Экономическом и Со-

циальном Совете (см. приложение III).  

 B. Открытие сессии 

4. Восьмую сессию Специального комитета по разработке дополнительных 

стандартов открыл секретарь Специального комитета.  

 С. Выборы Председателя-докладчика  

5. На своем 1-м заседании Специальный комитет путем аккламации избрал 

своим Председателем-докладчиком Постоянного представителя Зимбабве при 

Отделении Организации Объединенных Наций в Женеве Таонгу Мушайаванху.  

6. Председатель-докладчик поблагодарил Специальный комитет за свое из-

брание и выразил признательность предыдущим председателям, региональным 

координаторам и секретариату за их вклад. Он признал, что проявления совр е-

менных форм расовой дискриминации встречаются все чаще, и отметил акту-

альность слов бывшего Верховного комиссара Организации Объединенных 

Наций по правам человека Нави Пиллэй, приведенных в написанном ею преди-

словии к публикации 2012 года «Вместе против расизма, расовой дискримина-

ции, ксенофобии и связанной с ними нетерпимости»: 

  Расизм и расовая дискриминация подрывают основы достоинства 

человеческой личности, поскольку они нацелены на то, чтобы разделить 

человеческую семью, к которой принадлежат все народы и люди, на кате-

гории, некоторые из которых являются более достойными по сравнению с 

другими. История неоднократно подтверждает, что при малейшем попу-

стительстве дискриминация, расизм и нетерпимость нарушают сами осно-

вы общества и наносят им ущерб на протяжении нескольких поколений.  

  Дорога на пути к миру, свободному от расизма, является отнюдь не 

легкой. Она требует политической воли и долгосрочных обязательств.  

7. Председатель-докладчик напомнил о мандате Специального комитета, а 

также о положениях пункта 199 Дурбанской программы действий, в котором 

Всемирная конференция по борьбе против расизма, расовой дискриминации, 

ксенофобии и связанной с ними нетерпимости рекомендовала Комиссии по 

правам человека разработать дополнительные международные стандарты с це-

лью укрепления и обновления международных договоров против расизма, расо-

вой дискриминации, ксенофобии и связанной с ними нетерпимости во всех их 
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аспектах. Председатель-докладчик отдельно упомянул о решении 3/103 Совета 

по правам человека, которым Совет уполномочил Специальный комитет разра-

ботать в приоритетном порядке и в силу сложившейся необходимости дополни-

тельные стандарты в форме либо конвенций, либо дополнительных протоколов 

к Международной конвенции о ликвидации всех форм дискриминации, воспол-

нив таким образом пробелы, имеющиеся в Конвенции, и обеспечив новые нор-

мативные стандарты, нацеленные на борьбу со всеми формами современного 

расизма, включая подстрекательство к расовой и религиозной вражде. Он доба-

вил, что Специальный комитет продолжит обсуждение, следуя поэтапному под-

ходу, который применялся на предыдущих сессиях. Учитывая значительный 

объем работы, проделанной на семи предыдущих сессиях, он предложил со-

брать воедино конкретные рекомендации в отношении создания международ-

ной нормативной базы для сфер, охваченных Специальным комитетом.  

 D. Утверждение повестки дня  

8. Также на 1-м заседании Специальный комитет утвердил следующую  

повестку дня своей восьмой сессии:  

 1. Открытие сессии. 

 2. Выборы Председателя. 

 3. Утверждение повестки дня и программы работы.  

 4. Представление и обсуждение обновленной информации по докладу 

Комитета по ликвидации расовой дискриминации 2007 года о до-

полнительных международных стандартах.  

 5. Обсуждение вопроса о ксенофобии. 

 6. Обсуждение процессуальных пробелов, касающихся Международ-

ной конвенции о ликвидации всех форм расовой дискриминации. 

 7. Выступления и обсуждение по теме эффективных и надлежащих 

средств правовой защиты и права жертв получать от компетентных 

национальных судов и других национальных учреждений справед-

ливое и адекватное возмещение или удовлетворение в соответствии 

со статьей 6 Международной конвенции о ликвидации всех форм 

расовой дискриминации и пунктом 165 Дурбанской программы 

действий. 

 8. Общее обсуждение и обмен мнениями по пунктам 4 и 6.  

 9. Общее обсуждение и обмен мнениями по пункту 5.  

 10. Общее обсуждение и обмен мнениями по теме «Спорт и расизм». 

 11. Общее обсуждение и обмен мнениями по пункту 10.  

 12. Вопросник. 

 13. Общее обсуждение и обмен мнениями по пункту 7.  

 14. Обсуждение вопроса о введении в перечень новых тем/рассмотрение 

новых тем перечня. 

 15. Утверждение доклада. 

 E. Организация работы  

9. На том же заседании Председатель-докладчик представил проект про-

граммы работы сессии, который был утвержден. Программа работы с внесен-

ными в нее изменениями приводится в приложении II. Председатель-докладчик 

предложил участникам выступить с общими замечаниями.  
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10. Делегации тепло поздравили Председателя-докладчика с избранием.  

11. Представитель Доминиканской Республики от имени Сообщества госу-

дарств Латинской Америки и Карибского бассейна (СЕЛАК) подтвердил, что 

Сообщество поддерживает рекомендации и выводы по вопросу расизма в спор-

те, принятые Специальным комитетом на его седьмой сессии. Сообщество под-

черкнуло важность борьбы с расизмом в спорте и отметило, что для расшире-

ния антидискриминационной пропаганды и оказания поддержки усилиям пра-

вительств и гражданского общества может быть задействован, в частности, 

футбол. В декабре 2015 года СЕЛАК приняло заявление о Международном де-

сятилетии лиц африканского происхождения и признало, что, несмотря на неко-

торый прогресс, расизм, расовая дискриминация, ксенофобия и связанная с н и-

ми нетерпимость по-прежнему распространены и влияют на осуществление 

прав лиц африканского происхождения в Латинской Америке и Карибском бас-

сейне. СЕЛАК вновь подтвердило свою готовность разрабатывать националь-

ные стратегии и координировать региональные и международные политические 

программы, направленные на полную ликвидацию расизма и всех форм дис-

криминации с особым акцентом на права лиц африканского происхождения.  

12. Представитель Южной Африки от имени Группы африканских государств 

обратила внимание на тяжелое положение жертв расизма, расовой дискримина-

ции, ксенофобии и связанной с ними нетерпимости и отметила, что с момента 

принятия Дурбанской декларации и Программы действий в 2001 году прошло 

15 лет. Жертвам нужна срочная защита, а не академические дебаты о существо-

вании пробелов. Группа африканских государств приветствует конструктивное 

и содержательное обсуждение, имеющее целью выполнение мандата Специаль-

ного комитета и разработку дополнительных стандартов.  

13. Представитель Пакистана, выступая от имени Организации исламского со-

трудничества (ОИС), напомнила о том, что в 2007 году своей резолюцией 6/21 

Совет по правам человека учредил мандат Специального комитета по разработ-

ке в приоритетном порядке и в силу сложившейся необходимости дополнител ь-

ных стандартов в форме либо конвенции, либо дополнительного(ых) протоко-

ла(ов) к Конвенции, восполнив таким образом пробелы, имеющиеся в Конвен-

ции, и обеспечив также новые нормативные стандарты, нацеленные на борьбу 

со всеми формами современного расизма, включая подстрекательство к расовой 

и религиозной ненависти. На предыдущих семи сессиях Специальный комитет 

обсудил несколько тематических областей. Представитель выразила обеспоко-

енность в связи с недостаточностью прогресса в выполнения мандата этого м е-

ханизма. Она указала на новые формы дискриминации, не охваченные Конвен-

цией, что приводит к росту преступлений на почве ненависти, которые особо 

сказываются на коренных народах, трудовых мигрантах, беженцах и религио з-

ных и этнических группах. Она подчеркнула, что национальные механизмы не-

достаточно единообразны и универсальны, и поэтому необходимо срочно укр е-

пить международную правовую базу. Она призвала Председателя ориентиро-

вать обсуждение в Специальном комитете на достижение соглашения о взаимо-

приемлемых элементах, которые составят проект дополнительного протокола.  

14. Представитель Европейского союза вновь подтвердил его твердую при-

верженность делу поощрения и защиты прав человека для всех, заявив, что все 

формы и проявления расизма и ксенофобии несовместимы с основополагаю-

щими ценностями Союза, а именно: уважение человеческого достоинства, сво-

бода, демократия, равенство, верховенство права и уважение прав человека. Ев-

ропейский союз призвал все государства, еще не ратифицировавшие Конвен-

цию, ратифицировать ее и активизировать усилия, направленные на полное и 

эффективное осуществление существующих международных норм в  области 

прав человека. Европейский союз по-прежнему твердо намерен осуществить 

основные цели и обязательства, взятые на себя в ходе Всемирной конференции 

по борьбе против расизма, а также взаимодействовать с Рабочей группой экс-

пертов по проблеме лиц африканского происхождения, Специальным комите-

том и Межправительственной рабочей группой по эффективному осуществле-
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нию Дурбанской декларации и Программы действий. Европейский союз опира-

ется на анализ и рекомендации своего Агентства по основным правам и Евро-

пейской комиссии против расизма и нетерпимости. Он готов поделиться опы-

том в решении этих проблем и будет рад заслушать выступления представите-

лей из всех регионов мира и участвовать в конструктивном обсуждении в Сп е-

циальном комитете. 

15. Представитель Намибии заявила, что ее делегация присоединяется к за-

явлению, сделанному представителем Южной Африки от имени Группы афри-

канских государств. Она заявила, что в борьбе против расизма, расовой дис-

криминации, ксенофобии и связанной с ними нетерпимости должны участво-

вать все, с тем чтобы обеспечить мирное сосуществование различных групп 

населения. Она упомянула о расовом профилировании, которое нарушает права 

человека и уже давно вызывает обеспокоенность намибийцев. Представитель 

обратила внимание на дискриминационное профилирование и виктимизацию 

мигрантов сотрудниками правоохранительных органов и иммиграционных 

служб исключительно на основании их предполагаемой этнической или рели-

гиозной принадлежности, в некоторых случаях сопровождающихся безнаказан-

ностью неприемлемого уровня. Она призвала международное сообщество вести 

совместную работу и решить проблему существенных пробелов, выявленных в 

существующей нормативной базе, и оговорок, сохраняемых некоторыми сторо-

нами Конвенции. 

16. Представитель Боливарианской Республики Венесуэла заявил, что его де-

легация присоединяется к заявлению, сделанному представителем Доминикан-

ской Республики от имени СЕЛАК, и что Венесуэла по -прежнему полна реши-

мости бороться против расизма, дискриминации и связанной с ними нетерпи-

мости. Он вновь подтвердил необходимость разработки дополнительных стан-

дартов в целях укрепления и обновления международной правовой базы, чтобы 

вести борьбу с новыми проявлениями расовой дискриминации и связанной с 

ними нетерпимости и защищать жертв. Делегация c сожалением констатирова-

ла, что уже в течение нескольких лет ряд стран не оказывает поддержки выпо л-

нению этого важнейшего мандата, и вновь призвала государства -члены обеспе-

чить практическое осуществление Дурбанской декларации и Программы дей-

ствий, в особенности пункта 199 Программы действий. Представитель высоко 

оценил имеющее большое значение взаимодействие с выдающимися эксперта-

ми по выявлению недостатков и по другим соответствующим вопросам, каса-

ющимся Конвенции.  

17. Представитель Мексики заявила, что ее делегация не присоединяется к 

заявлению, сделанному представителем Доминиканской Республики от имени 

СЕЛАК, по формальным основаниям, и подтвердила готовность Мексики под-

держивать работу Специального комитета.  

18. Представитель Бразилии заявил, что его делегация присоединяется к за-

явлению, сделанному представителем Доминиканской Республики от имени 

СЕЛАК. Полное и эффективное осуществление Дурбанской декларации и Про-

граммы действий является ключевым приоритетом для Бразилии. Как понимает 

представитель, Специальный комитет более подробно обсудит процессуальные 

пробелы в Конвенции и вопрос о расизме в спорте. Он заявил, что признает п о-

тенциал спорта как универсального языка, который может способствовать ин-

формированию людей о ценностях многообразия, терпимости и справедливо-

сти, а также как средства борьбы с расизмом, расовой дискриминацией, ксено-

фобией и связанной с ними нетерпимостью. Поскольку недавно в Бразилии 

прошли два крупных спортивных мероприятия, а именно Чемпионат мира по 

футболу и Олимпийские игры (а также Параолимпийские игры), то эта страна 

смогла практически понять, какую роль спорт может играть в содействии инт е-

грации и поощрению многообразия, а также осознать сложности, связанные с 

искоренением расизма в спорте. Крайне важно, чтобы национальные суды 

предоставляли жертвам эффективные и надлежащие средства правовой защиты 

и возмещение. Законодательство Бразилии предусматривает строгие меры нака-
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зания и средства правовой защиты в случае расовой дискриминации, а суды иг-

рают все более важную роль в том, как меняются представления людей, и 

предоставляют необходимые средства правовой защиты. В заключение пред-

ставитель подтвердил готовность Бразилии поддерживать работу Специального 

комитета. 

19. Представитель Соединенных Штатов Америки признала, что борьба с ра-

совой дискриминацией – это не только внутренняя проблема, но и вызов, с ко-

торым сталкивается каждая нация. Она подчеркнула, что Соединенные Штаты 

решительно привержены Конвенции как основному международно -правовому 

механизму в борьбе с расовой дискриминацией и разделяют выраженные на 

предыдущих сессиях мнения членов Специального комитета о Конвенции как 

об инструменте, достаточно гибком для реагирования на современные вызовы и 

не требующем протоколов к нему, содержащих положения по существу. Про-

цессуальные дополнения, которые были предложены на данный момент, будут 

дублировать существующие механизмы или повлекут за собой неэффективное 

использование ограниченных ресурсов. Специальному комитету следует сосре-

доточить свои усилия на устранении пробелов в осуществлении и на преду-

сматривающих конкретные действия практических подходах к борьбе с расовой 

дискриминацией во всех ее формах. На прошлой неделе Соединенные Штаты 

достигли договоренности с Межправительственной рабочей группой относи-

тельно усилий по проведению Международного десятилетия лиц африканского 

происхождения и недавних национальных инициатив по борьбе с расовой дис-

криминацией. Наконец, представитель отметила, что ее делегация поддержива-

ет обсуждение темы расизма в спорте, и приветствовала разработку Специаль-

ным комитетом практического плана действий или свода руководящих принци-

пов, которые могли бы содействовать решению взаимосвязанных проблем  

расизма и спорта.  

20. Представитель Ливии заявил, что его страна поддерживает заявления, 

сделанные от имени Группы африканских государств и ОИС. Ливия придает 

работе Специального комитета большое значение. Представитель подчеркнул 

необходимость удвоить усилия по ограничению находящихся на подъеме со-

временных форм расизма, особенно в отношении лиц африканского происхож-

дения, мусульман, иммигрантов и других групп. Он настоятельно призвал госу-

дарства-члены объединить усилия на всех уровнях для борьбы с тенденцией 

роста ксенофобии и расового профилирования.  

 III. Общие и тематические обсуждения 

 А. Представление и обсуждение обновленной информации 

по докладу Комитета по ликвидации расовой дискриминации 

2007 года о дополнительных международных стандартах 

21. На 2-м заседании Специальный комитет рассмотрел пункт 4 повестки 

дня. Председатель Комитета по ликвидации расовой дискриминации Анастасия 

Крикли выступила с докладом на тему «Процессуальные пробелы, касающиеся 

Международной конвенции о ликвидации всех форм расовой дискриминации». 

Резюме ее выступления и последовавшего обсуждения с участниками приво-

дится в приложении I к настоящему докладу.  

 B. Обсуждение вопроса о ксенофобии 

22. На 3-м заседании Специальный комитет рассмотрел пункт 5 повестки 

дня. Резюме обсуждения вопроса о ксенофобии приводится в приложении I к 

настоящему докладу. 
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 С. Обсуждение процессуальных пробелов, касающихся 

Международной конвенции о ликвидации всех форм расовой 

дискриминации  

23. На 4-м заседании Специальный комитет рассмотрел пункт 6 повестки 

дня. Резюме обсуждения приводится в приложении I к настоящему докладу. 

 D. Выступления и обсуждение по теме эффективных 

и надлежащих средств правовой защиты и права жертв 

получать от компетентных национальных судов и других 

национальных учреждений справедливое и адекватное 

возмещении или удовлетворение в соответствии со статьей 6 

Международной конвенции о ликвидации всех форм расовой 

дискриминации и пунктом 165 Дурбанской программы 

действий 

24. На 5-м заседании Специальный комитет рассмотрел пункт 7 повестки 

дня. С докладом выступила специалист по правам человека, гендерным про-

блемам и миграции Изабель Обадиару.  

25. На 6-м заседании Специальный комитет рассмотрел вопрос об оказании 

бесплатной юридической помощи жертвам расизма, расовой дискриминации, 

ксенофобии и связанной с ними нетерпимости. С докладами выступили дирек-

тор и юрисконсульт организации «Ин юстиция» Клара Калибова и исполни-

тельный директор Центра правовой поддержки по вопросам прав человека 

Онтарио (Канада) Шермейн Холл.  

26. На 7-м заседании Специальный комитет заслушал выступление директо-

ра Программы по правам человека Американского союза защиты гражданских 

свобод Джамеля Даквара.  

27. На 8-м заседании Специальный комитет заслушал выступления о нацио-

нальных, региональных и международных аспектах данного пункта повестки 

дня: с докладами выступили глава Национальной комиссии по правам человека 

Малайзии Джеральд Джозеф и старший аналитик по вопросам политики Груп-

пы по политике в области миграции (Брюссель) Лилла Фаркас.  

28. Резюме этих выступлений и последовавшего обсуждения с участниками 

приводится в приложении I к настоящему докладу. 

29. На 7-м заседании Председатель-докладчик объявил, что он согласился с 

предложением членов Специального комитета о переносе рассмотрения пунк-

тов повестки дня, которые первоначально планировалось обсуждать на заседа-

ниях с 21 по 24 октября, и перераспределении остальных пунктов повестки дня, 

с тем чтобы обеспечить делегатам, которые должны присутствовать на двадцать 

пятой специальной сессии Совета по правам человека по вопросу о положении 

в области прав человека в Сирийской Арабской Республике, возможность 

участвовать в ее работе. Ввиду отсутствия возражений в программу работы бы-

ли внесены соответствующие изменения.  

 E. Общее обсуждение и обмен мнениями, 9-е заседание  

30. На 9-м заседании Председатель-докладчик предложил начать работу с 

общего обсуждения и обмена мнениями по пункту 6 повестки дня. Далее Спе-

циальному комитету было предложено собраться во второй половине дня для 

обсуждения пункта 5 повестки дня. Председатель -докладчик призвал Специ-

альный комитет постараться выявить общие позиции и предложил высказывать 

общие замечания.  
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31. Представитель Южной Африки отметила, что в своем выступлении 

г-жа Крикли заявила, что доклад 2007 года Комитета по ликвидации расовой 

дискриминации и содержащиеся в нем рекомендации не потеряли своей акту-

альности. Хорошей отправной точкой для работы могут стать процессуальные 

пробелы, выявленные самим Комитетом.  

32. Представитель Соединенного Королевства Великобритании и Северной 

Ирландии вновь озвучил позицию, которую его правительство занимает уже 

давно: оно не считает разработку дополнительных стандартов необходимой и 

не примет участия в обсуждениях по поводу их разработки.  

33. Представитель Соединенных Штатов Америки заявила, что разделяет 

мнение представителя Соединенного Королевства. Она отметила, что, хотя эти 

обсуждения весьма интересны и полезны, из них стало очевидно, что главные 

проблемы связаны с осуществлением Конвенции, а не с какими -либо пробелами 

в ней. Она вновь заявила, что основное внимание должно быть уделено осу-

ществлению. Расовая дискриминация определена широко и охватывает ксено-

фобию и современные формы расизма. Она заявила также, что нет нужды в том, 

чтобы Специальный комитет готовил какой-либо документ. 

34. Представитель Южной Африки, принимая к сведению заявления пред-

ставителей Соединенного Королевства и Соединенных Штатов, отметила, что 

осуществление должно стать более эффективным. В настоящее время Комитет 

по ликвидации расовой дискриминации не может осуществлять последующие 

посещения: на этот пробел Комитет указал в своем докладе 2007 года. 

Она вновь изложила мнение своей делегации о том, что для помощи государ-

ствам в осуществлении Конвенции в полном объеме необходимы эксперты на 

местах и что введение последующих посещений – эффективный способ содей-

ствия ликвидации расизма.  

35. Председатель-докладчик призвал тех, кто придерживается мнения об от-

сутствии необходимости в разработке дополнительных стандартов, но кто пр и-

знал, что в связи с осуществлением возникают некоторые вопросы, предлагать 

практические решения с целью нахождения общей платформы. Он объявил ко-

роткий перерыв в заседании для проведения неофициальных консультаций.  

36. Заседание было возобновлено после неофициальных консультаций между 

государствами-членами. Председатель-докладчик напомнил Специальному ко-

митету о его мандате, в соответствии с которым он «уполномочен разработать в 

приоритетном порядке и в силу сложившейся необходимости дополнительные 

стандарты в форме либо конвенции, либо дополнительного(ых) протокола(ов) к 

Международной конвенции о ликвидации всех форм расовой дискриминации, 

восполнив таким образом пробелы, имеющиеся в Конвенции, и обеспечив так-

же новые нормативные стандарты, нацеленные на борьбу со всеми формами со-

временного расизма, включая подстрекательство к расовой и религиозной нен а-

висти». Председатель-докладчик отметил, что, по мнению некоторых госу-

дарств, на основании этого мандата Специальный комитет может также предла-

гать решения менее официального характера, чем дополнительный протокол. 

Вместе с тем в мандате все же упомянута приоритетная необходимость допол-

нительного стандарта; в нем также упомянуто восполнение пробелов, имею-

щихся в Конвенции, что означает признание существования этих пробелов. 

Председатель-докладчик призвал Специальный комитет обсуждать мандат ком-

плексно и избегать подхода «все или ничего».  

37. Представитель Европейского союза подтвердил позицию своей делега-

ции, согласно которой в Конвенции нет пробелов, которые необходимо было бы 

восполнить. Европейский союз готов работать над руководящими принципами 

и планами действий, но не может взять на себя обязательство работать над кон-

венцией или факультативным протоколом.  

38. Председатель-докладчик признал, что один из вызовов, стоящих перед 

Специальным комитетом, состоит в том, чтобы определить конечный результат 

своей работы. Государствам-членам необходимо решить, должен ли Специаль-
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ный комитет работать над конвенцией или нет. Председатель -докладчик объ-

явил перерыв в заседании для проведения дальнейших неофициальных кон-

сультаций. 

39. На 11-м заседании в Специальном комитете была распространена пере-

смотренная программа работы, отражающая отмену 9-го и 10-го заседаний и 

перенос остальных пунктов повестки дня на вторую неделю сессии.  

40. Председатель-докладчик сослался на проект текста по пунктам 4 и 6 по-

вестки дня, который был распространен среди членов Специального комитета 

через региональных координаторов. Он отметил вопросы, возникающие в связи 

с графиками работы, обусловленными просьбой Комитета по ликвидации расо-

вой дискриминации, и датами проведения девятой сессии Специального коми-

тета. Он подчеркнул необходимость достижения дальнейшего прогресса по во-

просам ксенофобии, спорта и расизма, а также эффективных и надлежащих 

средств правовой защиты. 

41. В том, что касается ксенофобии, то Председатель-докладчик кратко рас-

сказал об обсуждении связанных с ней вопросов, включая: определение ксено-

фобии; существование ксенофобии и очевидный рост ее масштабов в послед-

ние годы; вопрос о том, охватывает ли статья 1 Конвенции ксенофобию, учит ы-

вая, что прямого ее упоминания в статье не содержится и что из определения 

нельзя сделать соответствующий вывод или заключить, что ксенофобия в нем 

подразумевается; положительный эффект от разработки дополнительного стан-

дарта в отношении ксенофобии; принцип «не навреди». Применительно к по-

следнему вопросу Председатель-докладчик спросил, какой вред может быть 

нанесен в результате принятия государствами законов о борьбе с ксенофобией 

на основе международного стандарта. Он предложил участникам высказаться в 

этой связи.  

42. Представитель Пакистана от имени ОИК заявила, что Специальный ко-

митет собирается для выполнения мандата, который возложил на него Совет по 

правам человека на основе всеобщего консенсуса, отраженного в пункте 199 

Дурбанской программы действий. Сам Комитет также признал, что Конвенция 

не распространяется на ксенофобию, и предложил принять за отправную точку 

для рассмотрения этого вопроса общую рекомендацию № 30 (2004) Комитета 

по ликвидации расовой дискриминации о дискриминации неграждан. Она до-

бавила, что нельзя утверждать, что ксенофобия и связанная с ней нетерпимость 

не имеют отношения к Конвенции и к Комитету.  

43. Представитель Зимбабве заявил, что определение сферы охвата данного 

явления может облегчить задачу по его определению и разработке дополни-

тельных стандартов для его регулирования.  

44. Представитель Соединенных Штатов заявила, что, по мнению ее делега-

ции, никаких существенных пробелов в отношении ксенофобии не существует 

и что Соединенные Штаты не видят необходимости в дополнительных станда р-

тах. Представитель Европейского союза поддержал это мнение и добавил, что,  

как показало резюме ответов на вопросник, государства-члены решают пробле-

му ксенофобии на национальном уровне, хотя во внутреннем законодательстве 

ее определение встречается редко. Европейский союз не готов участвовать в 

определении или в обсуждении концепции ксенофобии.  

45. Представитель Южной Африки от имени Группы африканских государств 

напомнила, что в одном из пунктов преамбулы Дурбанской декларации госу-

дарства признали, что «ксенофобия в ее различных проявлениях представляет 

собой один из основных современных источников и одну из форм дискримина-

ции и конфликтов и что борьба с ней требует срочного внимания и безотлага-

тельных действий со стороны государств, а также международного сообщ е-

ства». Ксенофобия была определена и как «источник», и как «форма» расизма. 

В этой связи она задалась вопросом о том, чем же является очевидное непри я-

тие пункта 199 Дурбанской программы действий: отрицанием пожеланий глав 

государств и правительств или доказательством того, что за прошедшее с 
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2001 года время проблема ксенофобии была решена. Она напомнила, что, как 

указывается в докладе Специального комитета о работе его четвертой сессии, 

государства не обязаны осуществлять общие рекомендации Комитета. Она насто-

ятельно призвала Специальный комитет не отказываться от рассмотрения раз-

личных вариантов и от обязательств в рамках международных соглашений, а 

начать предметное обсуждение вопроса.  

46. Представитель Пакистана от имени ОИС отметила, что ксенофобия и 

связанная с нею нетерпимость перекликаются между собой и что их необходи-

мо включить в любой протокол или документ, который будет подготовлен. 

Она напомнила о том, что один из приглашенных к участию в шестой сессии 

Специального комитета экспертов – Иоаннис Димитракопулос из Агентства 

Европейского союза по основным правам – отметил необходимость выявления 

элементов ксенофобии, указав на то, что в данных, которые были обнародованы 

правоохранительными органами и системами уголовного правосудия госу-

дарств – членов Европейского союза, обнаружились большие колебания между 

количеством официально зарегистрированных в Союзе в 2011 и 2012 годах пре-

ступлений на почве расизма, ксенофобии, антицыганских настроений, антис е-

митизма или исламофобии/антимусульманских настроений. В некоторых стра-

нах наблюдалось сокращение официально зарегистрированных расистских пре-

ступлений, в то время как в других странах наблюдался их рост. Эксперт под-

черкнул тот факт, что широкомасштабные обследования, проведенные его 

Агентством среди конкретных групп населения, показали, что с проблемой пре-

ступлений на почве ненависти и дискриминации по-прежнему сталкивается 

значительная доля респондентов. Представитель просила Специальный комитет 

проявить гибкость и признать очевидное.  

47. Председатель-докладчик призвал членов Специального комитета попы-

таться найти общую основу, поскольку был признан факт существования ксе-

нофобии и отсутствия ее четкого определения; поэтому необходимо догово-

риться о том, что же все-таки представляет собой это явление.  

48. Представитель Мексики заявила, что ксенофобия стала встречаться чаще 

и что необходимо более тщательно обсудить этот вопрос. Законы о ксенофобии 

уже приняты во многих странах. Важно оценить воздействие, которое конкрет-

ное определение ксенофобии на международном уровне окажет на ситуацию на 

национальном уровне.  

49. Оставшаяся часть 11-го заседания была посвящена неофициальным кон-

сультациям по пункту 5.  

 F. Выступления и обсуждение по теме «Спорт и расизм»  

50. На 12-м заседании Специальный комитет рассмотрел пункт 10 повестки 

дня. Резюме выступлений и последовавшего обсуждения темы «Спорт и ра-

сизм» с участниками заседания приводится в приложении I к настоящему до-

кладу. 

 G. Общее обсуждение и обмен мнениями, 13-е заседание  

51. На своем 13-м заседании Специальный комитет продолжил неофициаль-

ное обсуждение проекта документа по пунктам, рассмотренным в ходе текущей 

сессии, в частности по пункту 10.  

52. На том же заседании Специальный комитет обсудил вопросник, распро-

страненный в 2013 году и повторно в 2014 году по итогам его четвертой и пятой 

сессий.  

53. По просьбе Председателя-докладчика секретариат напомнил историю во-

просника и кратко изложил содержание обновленного резюме, подготовленного 

Комитетом по ликвидации расовой дискриминации на основе полученных отве-
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тов на вопросник, распространенный в соответствии с пунктом 4 резолю-

ции 21/30 Совета по правам человека. В пункте 4 резолюции Совет просил 

Управление Верховного комиссара Организации Объединенных Наций по пр а-

вам человека (УВКПЧ) распространить, в рамках имеющихся ресурсов, во-

просник для сбора информации по трем темам, обсуждавшимся Специальным 

комитетом на его четвертой сессии и охваченным его докладом (ксенофобия, 

национальные механизмы и процессуальные пробелы), включая правовые и су-

дебные рамки и практику, материально-правовые и процессуальные меры в со-

ответствии с мандатом Специального комитета, а также возможных рекоменда-

ций. Совет предложил УВКПЧ разместить данный вопросник на своем 

веб-сайте и, в консультации с Председателем-докладчиком, подготовить резюме 

ответов на вопросник, полученных в межсессионный период, для обсуждения 

Специальным комитетом на его пятой сессии.  

54. В своей вербальной ноте от 3 декабря 2012 года УВКПЧ просило посто-

янные представительства в Женеве и Нью-Йорке направить свои ответы на 

прилагаемый вопросник к 15 января 2013 года. Управление получило 30 отве-

тов. Резюме, а также полные тексты полученных ответов, были размещены на 

веб-сайте УВКПЧ к пятой сессии Специального комитета в 2013 году. На этой 

сессии было решено, что в межсессионный период Председатель -докладчик по-

вторно распространит вопросник, чтобы получить дополнительные ответы, и 

что обновленное резюме полученных ответов будет также опубликовано.  

55. В этой связи в вербальной ноте от 21 июля 2014 года УВКПЧ просило 

постоянные представительства в Женеве и Нью-Йорке, не направившие ответы 

на вопросник ранее, сделать это теперь, а государства-члены, которые уже 

направили ответы, предоставить дополнительную или более подробную и н-

формацию к 12 сентября 2014 года (этот срок был впоследствии продлен до 

19 сентября). Управление получило еще 13 ответов на повторно распространен-

ный вопросник, и было подготовлено и также размещено на веб-сайте обнов-

ленное резюме. 

56. Прозвучало напоминание о том, что с учетом текста резолюции 21/30 бы-

ло задано девять вопросов по таким темам, как ксенофобия, национальные  ме-

ханизмы и процессуальные пробелы, в том числе правовая база и судебная си-

стема и соответствующие практики, а также материально -правовые и процессу-

альные меры в соответствии с мандатом Специального комитета, а кроме того в 

связи с возможными рекомендациями.  

57. Секретариат обобщил содержание краткого документа и отметил, что это 

резюме, сам вопросник и индивидуальные ответы, полученные от государств -

членов и региональных организаций, размещены на веб -сайте Специального 

комитета на страницах пятой и шестой сессий. Председатель-докладчик пред-

ложил участникам выступить с замечаниями и рекомендациями относительно 

дальнейших действий.  

58. Представитель Пакистана от имени ОИС положительно оценила усилия 

государств, ответивших на вопросник, и отметила, что отсутствие ответов столь 

же значимо, как и сами ответы. Она заявила, что государства -члены высказали 

в связи с резюме ряд весьма существенных замечаний, и предложила распро-

странить его среди всех стран, призывая государства добавлять новую инфор-

мацию или обмениваться ею. Она добавила, что содержание краткого докумен-

та по вопроснику представляет собой хорошую отправную точку для обсужд е-

ния и дальнейшей работы. 

59. Председатель-докладчик предложил Специальному комитету представить 

свой анализ и оценку вопросника и спросил, что Комитет хотел бы извлечь из 

резюме, а также как поступить с обновленным резюме.  

60. Представитель Южной Африки от имени Группы африканских государств 

заявила, что нет необходимости вновь распространять вопросник, поскольку 

маловероятно, что еще какие-нибудь государства-члены ответят на него, а лю-

бые дополнительные ответы существенно на итог не повлияют. Она предлож и-
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ла использовать тот же подход, который Специальный комитет использовал в 

отношении исследования Комитета по ликвидации расовой дискриминации 

2007 года для выявления областей, в которых позиции сходятся.  

61. Представитель Пакистана от имени ОИС пояснила, что ее предложение 

заключалось в том, чтобы направить государствам-членам обновленное резюме 

в целях обмена примерами передовой практики, и согласилась продолжить ра-

боту в соответствии с предложением представителя Южной Африки.  

62. Представитель Европейского союза отметил, что в вопроснике, по сути, 

отражены различные позиции, высказанные в Специальном комитете в пр о-

шлые годы. Представитель Бразилии попросил Председателя-докладчика дать 

разъяснения и руководящие указания в отношении дальнейших действий.  

63. После разъяснения секретариата Председатель-докладчик пояснил, что 

Специальный комитет может принять решение о том, чтобы обновленное резю-

ме было представлено как официальный документ Совета по правам человека, 

который будет переведен и выпущен под условным обозначением документа 

Организации Объединенных Наций, или сохранить его как внутрисессионный 

документ – часть материалов о накопленных знаниях Специального комитета. 

Он попросил Специальный комитет подумать о дальнейших действиях.  

64. Представитель Пакистана от имени ОИС подчеркнула, что этот документ 

должен быть признан так или иначе, поскольку в нем отражены представления 

государств и организаций, которые ответили на вопросы. Представитель Ю ж-

ной Африки от имени Группы африканских государств предложила, чтобы Спе-

циальный комитет попытался составить проект текста, касающегося вопросни-

ка. В соответствии с предложениями Председателя-докладчика Специальный 

комитет сформулировал текст в отношении пункта 12 повестки дня.  

65. На своем 14-м заседании Специальный комитет рассмотрел пункт 13 по-

вестки дня. 

66. Ссылаясь на Международный пакт о гражданских и политических правах 

и статью 6 Конвенции, представитель Европейского союза заявил, что доступ к 

правосудию и право на равное обращение в судах и всех других органах, от-

правляющих правосудие, является одним из основных прав человека и что го с-

ударства обязаны обеспечивать доступ к эффективной защите и средствам пра-

вовой защиты от расовой дискриминации. Европейский союз считает, что но р-

мативные стандарты, предусмотренные Конвенцией и другими документами по 

правам человека, взятые в Дурбане обязательства, а также институциональная 

структура правозащитной системы Организации Объединенных Наций обеспе-

чивают базу, на которой может вестись общая борьба с целью ликвидации ра-

сизма, ксенофобии и связанной с ними нетерпимости, включая содействие раз-

витию и гарантии на национальном уровне эффективных и надлежащих средств 

правовой защиты.  

67. План действий Европейского союза в области прав человека и демокра-

тии на период 2015–2019 годов направлен на предотвращение нарушений прав 

человека и обеспечение жертвам доступа к правосудию и возмещению путем 

целенаправленной поддержки систем правосудия, мониторинга и содействия 

соблюдению внутренних обязательств по обеспечению доступа к правосудию и 

справедливого судебного разбирательства на всех уровнях правового процесса 

посредством технического сотрудничества, а также поощрения независимости 

судебной системы и содействия доступу к правосудию на местном уровне. 

Представитель коснулся вопроса виктимизации отдельных лиц и организаций 

гражданского общества, выступающих против дискриминации и расизма и ча-

сто не имеющих доступа к правосудию и средствам правовой защиты.  

68. Борьба с некоторыми формами преступлений на почве расизма и ксено-

фобии предусмотрена большим количеством правовых актов Европейского со-

юза, которые заложили основу для совместного реагирования на высказывания, 

разжигающие ненависть, и на преступления на почве ненависти, обеспечивая 
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привлечение виновных к ответственности. Законодательство Европейского со-

юза обязывает также государства-члены вводить уголовную ответственность за 

публичное подстрекательство к насилию или ненависти в отношении группы 

лиц или члена такой группы, объединяемой по признаку расы, цвета кожи, р е-

лигии, родового, национального или этнического происхождения; подобное де-

яние наказуемо и в том случае, если совершается в форме публичной пропаган-

ды или распространения листовок, изображений или иных материалов (нена-

вистнические высказывания). Кроме того, государства-члены должны преду-

смотреть нормы, в силу которых расистские и ксенофобные мотивы считались 

бы отягчающим обстоятельством при квалификации любых других уголовных 

преступлений.  

69. Директива о правах жертв, принятая в 2012 году, предоставляет жертвам 

преступлений широкий ряд прав, включая доступ к правосудию, компенсации и 

возмещению, а также право на получение надлежащей информации, поддержки 

и защиты. Кроме того, в ней предусматривается индивидуальная оценка по-

требностей в защите для каждой жертвы преступления. Особое внимание уде-

лено жертвам преступлений на почве ненависти.  

70. Европейский союз подчеркнул, что в дополнение к законодательству 

важное значение для обеспечения эффективного осуществления и применения 

законодательных мер, а также для содействия сообщения информации о совер-

шенных преступлениях в компетентные органы имеют наращивание потенциа-

ла всех заинтересованных сторон, повышение информированности и подготов-

ка в области прав человека. Европейский союз подчеркнул важную роль наци о-

нальных правозащитных учреждений в подготовке в области прав человека, в 

содействии формированию терпимого и справедливого общества, в котором нет 

места расизму, расовой дискриминации и ксенофобии, а равно в осуществлении 

права на доступ к правосудию и эффективным средствам правовой защиты для 

всех без какой-либо дискриминации.  

71. Председатель-докладчик приветствовал заявление представителя Евро-

пейского союза и просил других участников высказываться с целью поиска об-

щих позиций. Что касается подготовленного секретариатом резюме основных 

вопросов, освещавшихся в выступлениях по пункту 7, то Председатель -

докладчик отдельно отметил такие вопросы, как барьеры на пути доступа к 

правосудию и средствам правовой защиты для жертв, расовое профилирование 

и тот факт, что бремя доказывания возлагается на жертв. Он просил участников 

приводить примеры передовой практики и определить области, в которых им е-

ются общие позиции. 

72. Представитель Южной Африки от имени Группы африканских государств 

заявил, что пункт 7 представляет собой крайне интересный вопрос, заслужива-

ющий дальнейшего рассмотрения. Однако такое рассмотрение будет более эф-

фективно в рамках Межправительственной рабочей группы по эффективному 

осуществлению Дурбанской декларации и Программы действий, чем в рамках 

Специального комитета. 

73. Представитель Европейского союза согласился с этим мнением, посколь-

ку вопрос о доступе к правосудию и обязательствах государств охватывается 

Международным пактом о гражданских и политических правах.  

74. Представитель Бразилия также согласился с тем, что этот важный вопрос, 

касающийся борьбы с расизмом, должен обсуждаться в рамках структуры, мо-

гущей принимать решения по существу. 

75. Председатель-докладчик заключил, что вопрос об эффективных и надле-

жащих средствах правовой защиты должен рассматриваться как тема для Ме ж-

правительственной рабочей группы, и он будет действовать на этой основе. 

Он объявил перерыв в 14-м заседании для проведения неофициальных консуль-

таций с целью подготовки соответствующей рекомендации по пункту 7.  
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76. На своем 15-м заседании Специальный комитет провел обсуждение во-

проса о введении новых тем и рассмотрел документ, озаглавленный «Перечень 

тем, обсуждавшихся на второй сессии». Говоря о перечне вопросов, Председа-

тель-докладчик предложил завершить рассмотрение текущих тем, прежде чем 

начинать рассматривать новые темы.  

77. Специальный комитет обсудил передачу двух тем – процессуальные про-

белы и ксенофобия – Комитету по ликвидации расовой дискриминации, а также 

предложение о продолжении обсуждения этих вопросов после получения отве-

та Комитета. К темам, которые все еще присутствуют в повестке дня, необхо-

димы добавления, равно как необходимо завершить их обсуждение. 

78. Представитель Южной Африки от имени Группы африканских государств 

предложила Комитету рассмотреть тему 14 перечня «Защита мигрантов от ра-

систской, дискриминационной и ксенофобской практики» и тему 16 «Защита 

беженцев, возвращенцев и внутренне перемещенных лиц от расизма и дискри-

минационной практики».  

79. Представитель Европейского союза предложил тему 2 «Всеобъемлющее 

антидискриминационное законодательство». Его делегация приняла к сведению 

предложение представителя Южной Африки.  

80. Представитель Соединенных Штатов выразила признательность за пред-

ложения по темам и заявила, что она обратится за указаниями к своему прави-

тельству и представит Специальному комитету свои замечания. Председатель -

докладчик выразил надежду на то, что решение по темам для будущих сессий 

будет принято к завтрашнему дню, и отметил, что темы, охватываемые вопро с-

ником, и пункт об эффективных и надлежащих средствах правовой защиты уже 

обсуждались на нынешней и предыдущих сессиях, и, следовательно, необходи-

мости в их повторном рассмотрении нет. Он добавил, что ксенофобия, расизм и 

спорт, а также процессуальные пробелы в Конвенции по -прежнему обсуждают-

ся в Специальном комитете и будут обсуждаться далее на будущих сессиях.  

81. Председатель-докладчик призвал членов Специального комитета опера-

тивно проконсультироваться со своими правительствами и региональными 

группами по трем новым темам, которые были предложены, и подчеркнул необ-

ходимость скорейшего их подтверждения до конца текущей сессии. После этого 

региональные координаторы определят график рассмотрения этих тем на сле-

дующей сессии.  

82. Затем Специальный комитет продолжил неформальные обсуждения про-

екта документа по темам/вопросам, рассмотренным в ходе текущей сессии.  

 Н. Общее обсуждение и обмен мнениями, 16-е заседание  

83. На своем 16-м заседании Специальный комитет провел еще одно общее 

обсуждение и обмен мнениями. Он рассмотрел и внес изменения во внутрисе с-

сионный проект документа, над которым он работал с целью его принятия на 

заключительном заседании сессии. Председатель-докладчик напомнил, что 

проект внутрисессионного документа будет обновлен на заключительном зас е-

дании сессии: в него будут включены темы, предлагаемые для рассмотрения на 

следующей сессии.  

84. Представитель Пакистана от имени ОИС попросила официально отра-

зить, что перечень тем не является завершенным и что он остается открытым 

до тех пор, пока на девятой сессии Специального комитета не будет принята 

окончательная программа работы.  

85. В работе 16-го заседания был объявлен перерыв, с тем чтобы уделить до-

полнительное время неофициальным обсуждениям, направленным на достиже-

ние договоренности.  
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 IV. Утверждение доклада  

86. Председатель-докладчик предложил участникам выступить с общими за-

мечаниями. Делегации выразили признательность Председателю-докладчику и 

всем членам Специального комитета, свое удовлетворение работой и итогами 

восьмой сессии, а также надежду на дальнейшее взаимодействие в рамках Спе-

циального комитета.  

87. Председатель-докладчик в своем заключительном слове поблагодарил 

представителей в Специальном комитете за сотрудничество и вклад в обсужд е-

ния на сессии. Он высоко оценил конструктивный подход, продемонстрирован-

ный в ходе сессии, обширный опыт, знания и прозвучавшие мнения приглашен-

ных экспертов. 

88. Признавая, что в отношении некоторых рекомендаций соглашения до-

стигнуто не было, он отметил, что его основная обязанность в качестве Предс е-

дателя заключается в исполнении мандата Специального комитета, которому 

было поручено разработать дополнительные стандарты в форме либо конвен-

ции, либо дополнительного(ых) протокола(ов) к Международной конвенции о 

ликвидации всех форм расовой дискриминации, восполнив таким образом пр о-

белы, имеющиеся в Конвенции, и обеспечив также новые нормативные стан-

дарты, нацеленные на борьбу со всеми формами современного расизма, вклю-

чая подстрекательство к расовой и религиозной ненависти. С какой бы стороны 

не подходить к этому вопросу, свою задачу Специальный комитет не выполнил. 

Ни один из участников сессии не может сказать, что в ее ходе был до стигнут 

прогресс в выполнении мандата или в обеспечении человеческого достоинства, 

которого заслуживают те, чьи права нарушаются ежедневно. Легитимность 

мандата не подлежит сомнению, как не подлежит сомнению и то, что он должен 

быть исполнен, если только от Совета по правам человека не поступит проти-

воположных указаний. 

89. В то время, когда в мире учащаются преступления на почве расизма и 

растут расизм, расовая дискриминация и ксенофобные нападения, Специаль-

ный комитет должен был бы воспользоваться моментом для того, чтобы до-

биться реального продвижения вперед в выполнении своего мандата. Однако 

этого не случилось; напротив, стало очевидно, что участники по -прежнему 

настаивают на позициях, которых их правительства придерживаются с момента 

создания Специального комитета. В полной мере осознавая, что дипломатия по 

самой своей сути является сложным и медленным процессом, Председатель все 

же отметил, что восемь лет – это долгий срок, и совершенно очевидно, что 

настал момент изменить подход. Председатель-докладчик призвал всех делега-

тов использовать межсессионный период для размышления о новых путях вы-

полнения мандата Специального комитета. Он приветствовал возможность про-

вести предварительное обсуждение в преддверии девятой сессии и предложил 

свои услуги в рамках такого обсуждения. Со своей стороны он проведет анализ 

и изложит свои соображения Совету по правам человека в качестве Председа-

теля-докладчика, когда будет представлять Совету на его тридцать четвертой 

сессии доклад о работе восьмой сессии Специального комитета.  

90. Председатель приветствовал сближение позиций по вопросу о выполне-

нии мандата Специального комитета и заявил, что сохраняет надежду на то, что 

на будущих сессиях Комитет сможет выявить области, в которых имеется об-

щее понимание, и добиться реального прогресса в выполнении своего мандата. 

Весь смысл мандата Специального комитета заключается не в чем ином, как в 

укреплении защиты тех, кто, к сожалению, в тот или иной момент становятся 

жертвами расизма, расовой дискриминации, ксенофобии и связанной с ними 

нетерпимости, и Специальный комитет не может подвести этих людей.  
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91. На том же заседании по итогам неофициальных обсуждений Специаль-

ный комитет решил обсудить на своей девятой сессии нижеследующие реко-

мендации, результаты работы и перечень тем.  

 a) Рекомендации и результаты: 

 i) Специальный комитет рекомендует Совету по правам человека 

изучить возможность принятия резолюции, в которой он предложит Ко-

митету по ликвидации расовой дискриминации далее проработать его ис-

следование 2007 года о возможных мерах с целью укрепления процесса 

осуществления посредством факультативных рекомендаций или обновле-

ния его процедур мониторинга (A/HRC/4/WG.3/7) в том, что касается 

следующего: 

  a. предложение о принятии факультативного протокола к Конвен-

ции, чтобы предусмотреть процедуру оценочных посещений/расследований, 

определив:  

  i. цель такой процедуры посещений/расследования;  

  ii. формат процедуры посещений/расследования;  

  iii. ожидаемые результаты и/или предполагаемый положитель-

ный эффект от введения процедуры посещений/расследования; 

  iv. различия и сходства между такими посещениями и посеще-

ниями, осуществляемыми существующими специальными проце-

дурами; 

  b. сложности и передовая практика в отношении национальных 

механизмов, выявленные Комитетом; 

 ii) Специальный комитет предлагает государствам-участникам рас-

смотреть возможность сделать заявление в соответствии со статьей 14 

Конвенции, согласно которому отдельные лица и группы лиц могут пред-

ставлять сообщения в Комитет; 

 iii) Специальный комитет отмечает сложности, по-прежнему сопро-

вождающие процесс обсуждения вопроса о ксенофобии, и постановляет 

продолжить рассмотрение этой темы на своих будущих сессиях;  

 iv) Специальный комитет призывает Совет по правам человека пред-

ложить Управлению Верховного комиссара Организации Объединенных 

Наций по правам человека, и в частности Секции по борьбе с расовой 

дискриминацией, продолжать борьбу с расизмом в спорте, в том числе 

путем содействия обмену передовым опытом между государствами, руко-

водящими органами спортивных организаций и другими соответствую-

щими заинтересованными сторонами, по мере необходимости, в рамках 

его работы. В этой связи Комитет считает, что в структуре УВКПЧ следу-

ет выделить ресурсы для осуществления деятельности, касающейся ра-

сизма и спорта; 

 v) Специальный комитет предлагает государствам соответствующим 

образом учесть борьбу с расизмом и расовой дискриминацией в спорте в 

их национальных планах действий по борьбе с расизмом. Специальный 

комитет предлагает также государствам, которые еще не приняли нацио-

нальные планы действий по борьбе с расизмом, рассмотреть возможность 

принятия таких планов и включить в них меры по борьбе с расизмом и 

расовой дискриминацией в спорте;  

 vi) рассмотрев обновленное резюме полученных ответов на вопро с-

ник, распространенный в соответствии с пунктом 4 резолюции 21/30 Со-

вета по правам человека, Специальный комитет:  

  a. выражает свою признательность странам и региональной ор-

ганизации, ответившим на вопросник;  
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  b. принимает к сведению резюме ответов;  

  c. постановляет использовать его в качестве справочного мате-

риала для будущего обсуждения;  

 vii) Специальный комитет рекомендует Межправительственной рабо-

чей группе по эффективному осуществлению Дурбанской декларации и 

Программы действий рассмотреть возможность включения в ее програм-

му работы дискуссии по вопросу об эффективных и надлежащих сред-

ствах правовой защиты и праве жертв на получение от компетентных 

национальных судов и других национальных учреждений справедливого и 

адекватного возмещения или удовлетворения в соответствии со статьей 6 

Конвенции и пунктом 165 Дурбанской программы действий;  

 b) перечень тем для девятой сессии:  

 i) всеобъемлющее антидискриминационное законодательство;  

 ii) защита мигрантов от расистской, дискриминационной и ксенофоб-

ской практики; 

 iii) защита беженцев, возращенцев и временно перемещенных лиц от 

расизма и дискриминационной практики.  

92. На том же заседании был утвержден ad referendum доклад о работе вось-

мой сессии при том понимании, что к 11 ноября 2016 года делегации направят в 

секретариат в письменном виде все технические исправления, касающиеся их 

выступлений. 
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Annex I 

  Summaries of the expert presentations and initial discussions 
on the agenda topics  

 A. CERD update of its 2007 report on complementary international 

standards 

1. On 17 October at the 2nd meeting of the Ad Hoc Committee, Anastasia Crickley, 

Chairperson of CERD, gave a presentation on the issue of procedural gaps to the ICERD. 

Ms. Crickley stated that it was the UN Day for the Eradication of Poverty and reminded the 

Committee of the insidious intersectionality between poverty and racial discrimination. She 

noted the valuable insights made by other CERD members to the discussions of the 

Committee on procedural gaps in previous sessions. Ms. Crickley recalled the 2007 study 

by CERD (A/HRC/4/WG.3/7) which outlines possible measures to strengthen the 

implementation of the Convention, including the proposal to adopt an optional protocol to 

the Convention to provide for an inquiry procedure. She continued that Mr. Avtonomov, in 

his capacity as CERD’s Chairperson at the time, had emphasized the fact that the 

Committee believes that the substantive provisions of the ICERD are sufficient to combat 

racial discrimination in contemporary conditions and that in the near future it would be able 

to address problems without amending the Convention. Ms. Crickley added that Article 1 

of the ICERD provides the widest definition of racial discrimination. She also reaffirmed 

that the primary responsibility for the elimination of racism and racial discrimination lies 

with States.  

2. The possibility of an optional protocol to the Convention was also suggested by 

CERD, incorporating additional procedures to make it possible for Committee Members to 

undertake visits to selected countries for the purposes of investigating or evaluating 

situations. Ms. Crickley concurred that implementation of the Convention could be 

strengthened if supplemented by an optional protocol to establish an inquiry procedure, 

such as those which already exist for some of the other treaty body Committees. She noted 

that the ICERD, adopted almost 50 years ago, remained relevant to the challenges faced 

today and provided guidance on relevant and applicable standards due to its flexible 

working methods including through days of discussion, adoption of general 

recommendations, responding to urgent situations through the Early Warning and Urgent 

Action Procedure. 

3. Ms. Crickley discussed the Dublin process of Treaty Body Strengthening which 

culminated in the adoption of General Assembly resolution 68/268 in 2014, and which has 

instituted changes aimed at enhancing the capacity of treaty bodies to better protect the 

human rights of vulnerable populations on the ground. She further reiterated the important 

role that general recommendations continue to play in assisting States parties in interpreting 

the articles of the Convention and effectively implementing their obligations. CERD had 

adopted 35 general recommendations, including the general recommendation on 

combatting racist hate speech adopted in 2013. Additional CERD general recommendations 

include those on special measures, non-citizens, discrimination against Roma, gender-

related dimensions of racial discrimination, indigenous peoples, and refugees and displaced 

persons. Through then, the Committee is able to contribute to the implementation of the 

ICERD by clarifying the scope and nature of State party obligations under the Convention. 

Through concluding observations, the Committee provides detailed guidance to States 

parties on concrete measures to eradicate discrimination. Ms. Crickley nevertheless stated 

that there continue to be challenges in the implementation of the Committee’s 

recommendations.  

4. One of the biggest obstacles to CERD’s effectiveness is that some States submit 

their periodic reports very late or do not submit them at all. In response to this and in 

compliance with General Assembly resolution 68/268, CERD adopted the simplified 

reporting procedure and offered it to States parties whose periodic reports were overdue by 
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more than 5 years. The second obstacle identified by Ms. Crickley was the non-

implementation of the Committee’s concluding observations. Lastly, reservations expressed 

by some States parties, especially under article 4, were identified as an impediment to 

CERD’s effectiveness. In addition to the withdrawal of reservations by States parties, Ms. 

Crickley expressed hope that there would be universal ratification of the ICERD.    

5. Ms. Crickley discussed some positive initiatives that have helped CERD in 

improving its effectiveness such as collaboration with other Treaty Bodies, with Special 

Rapporteurs and with NGOs. In particular, she noted CERD’s interaction with members of 

other Committees such as the Committee against Torture and the Committee on the Rights 

of Persons with Disabilities to explore the intersectionality of racism with other areas. She 

expressed regret that more NGOs from developing countries could not participate in 

consultative meetings in Geneva due to resource constraints but expressed hope that this 

would improve with technological advances.  

6. CERD was also active when it came to early warning and urgent action, Ms. 

Crickley noted. For example, in August 2016, the Committee adopted a decision on 

Burundi, expressing alarm over reported killings and disappearances as well as torture, 

arbitrary arrests and genocidal rhetoric which have targeted former members of the 

Burundese Armed Forces. The decision called on the Government of Burundi to respect its 

obligations under international law, and on the High Commissioner for Human Rights to 

draw attention to the human rights situation in Burundi to the international community. 

Similarly, CERD adopted Decision 1(85) under its Early Warning and Urgent Action 

Procedure in August 2014 in response to the current turmoil in Iraq. In that decision, CERD 

denounced massacres and other human rights abuses by extremist terrorist groups that 

called themselves the “Islamic State (IS)”.  

7. Ms. Crickley related that in May 2015, CERD adopted a Statement on the current 

migrant crisis, and at the UN Summit on Refugees and Migrants convened by the General 

Assembly on 19 September 2016, the Committee called on Member States and 

international inter-governmental organizations to ensure that the discussions during the 

Summit on large movements of refugees and migrants as well any solutions and follow up 

processes were grounded in international human rights law, including the ICERD and its 

General Recommendation No. 30 on discrimination against non-citizens. 

8. The representative of South Africa, on behalf of the African Group, requested Ms. 

Crickley to provide further details about the 2007 CERD report and the procedural gaps 

identified therein, with particular attention to paragraphs 97 to 106. On the topic of 

substantive gaps in article 1 of the ICERD and on contemporary forms of racial 

discrimination, the representative noted that while CERD’s general comments are 

appreciated and valuable, the function of the Committee is to monitor States parties on the 

basis of law and not on the basis of general comments. She underlined that general 

comments are not binding and therefore cannot be seen as a way of filling gaps. South 

Africa identified racist hate speech as one example of a gap where general comments by 

CERD could not substitute a protocol.   

9. The representative of Zimbabwe inquired about the protection gap in the ICERD 

with respect to xenophobia. He stated that definitions or references to xenophobia are 

missing from most international legal texts and instruments including article 1 of the 

ICERD. He explained that this lack of explicit legal recognition made it difficult to regulate 

the phenomenon and bred denial as perpetrators do not view xenophobia as a crime. The 

representative asked Ms. Crickley whether it would be advantageous to broaden the ICERD 

to include the issue of xenophobia.   

10. The representative of the European Union stated that the substantive provisions of 

the ICERD are sufficient, and underlined the importance of the effective use of existing 

procedures under ICERD, such as the reporting procedure, the review procedure, the 

follow-up procedure, the early warning and urgent action procedure and the individual 

complaints procedure. He also highlighted the need to optimize the existing monitoring 

mechanisms of the CERD. More focus should be put on the effectiveness of the existing 

procedures under ICERD and the EU is open to exploring ways of enhancing 

implementation of existing procedures. 
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11. The representative of Mozambique asked whether Ms. Crickley considered that an 

additional protocol to the CERD would be useful. 

12. The representative of Pakistan, speaking on behalf of OIC, reiterated Zimbabwe’s 

point that the definition of racism should be understood more broadly to include 

xenophobia and in particular Islamophobia and asked Ms. Crickley to comment on this. She 

requested Ms. Crickley to elaborate on disaggregated data collection by States and 

specifically how this would help to eliminate racism.  

13. The representative of Namibia echoed the views of South Africa on behalf of 

African Group, Pakistan on behalf of OIC and Zimbabwe regarding the comprehensiveness 

of the existing framework of the Convention. She pointed to the gaps created by 

reservations under articles 2, 4, and 14 of the Convention, and asked Ms. Crickley how 

States could move forward to overcome such gaps. The representative also asked whether 

the number of general comments produced by CERD is itself an indicator of existing gaps 

and the need to further elaborate on the existing framework. Regarding the issue of 

reporting on disaggregated data, Namibia noted that this type of data collection is extremely 

challenging and even impossible in some cases. The representative asked for guidance or 

assistance on how States can go about collecting such statistics, especially States such as 

Namibia where there has been a history of apartheid and where it would be difficult to ask 

citizens to revisit this segregation. 

14. Ms. Crickley explained that she had no concern about explicitly naming issues such 

as Islamophobia, and considered it important that they should be named where appropriate. 

In response to the concerns expressed on disaggregated data collection, Ms. Crickley stated 

that although the preamble of ICERD clearly recognizes the existence of one human race 

without distinction, attempts need to be made to clarify the extent of certain issues in order 

to address them. She stated that most countries do have some idea about the composition of 

their populations and that this information should be used to address the needs of groups 

and to have the rights of vulnerable groups realized. She continued that to address issues of 

superiority and inferiority and of racial discrimination, disaggregated data collection is 

essential to have an idea of the extent of the issue and who experiences them. 

15. Ms. Crickley responded on the issue of efficient use of existing procedures and 

expressed her wish for CERD to engage more with regional mechanisms across the 

different regions which are doing very good work to promote human rights. In response to 

issues raised about the reservations expressed by some States, Ms. Crickley informed that 

progress is being made and that some countries are beginning to reconsider these 

reservations. With regard to general recommendations, she acknowledged that they cannot 

substitute articles of ICERD, but they can be a very useful mechanism in explaining and 

clarifying issues without going beyond the boundaries of the Convention. She cited as an 

example was Roma people, who were ignored by States for a long time in their reports to 

CERD. The existence of a general recommendation ensured States recognized this group in 

their reporting. In response to concerns raised about xenophobia not being covered in 

ICERD, Ms. Crickley stated that, in her view, the definition of racial discrimination covers 

xenophobia. 

16. Regarding the paragraphs highlighted by South Africa in the 2007 report by CERD, 

the expert replied that CERD is willing to produce an addendum to the report, but that 

resources are required and certain protocols needed to be put in place first. She also noted 

that there is a specific focus on NHRIs in the paragraphs mentioned, which CERD actively 

supports; CERD has put in place a procedure to interact directly with NHRIs. Additionally, 

Ms. Crickley reflected that CERD recommended an optional protocol to create a 

mechanism for the Committee to make country visits and that the coordination of follow-up 

visits should be further developed to create a framework for such visits.  

17. The representative of South Africa asked for clarification from the Secretariat 

regarding the protocol to be followed regarding the requested addendum to the 2007 report. 

At the request of the Chair-Rapporteur, the Secretary of the Committee provided additional 

information on the protocols to be followed to issue a new report or an addendum to the 

report. It was recalled that an outcome of the 7th session that “the Committee recommends 

that the Committee on the Elimination of Racial Discrimination update, either in the form 
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of an addendum or a new report, its 2007 report on complementary international standards 

(A/HRC/4/WG.3/7)”. This request was communicated to the Human Rights Council at its 

31st session and to the members of the CERD at its 89th session and also through a letter. 

While a decision had not as yet been taken by CERD on this request, it did not preclude a 

future update or addendum and the Secretariat stood ready to facilitate the technical 

requirements in that regard. 

18. The representative of Zimbabwe acknowledged Ms. Crickley’s explanation that 

many xenophobic incidents are due to racial discrimination, but he noted that some 

incidents go beyond that. After Brexit there were reports of hate crime which could not be 

attributed to racial discrimination only. The representative also raised the previous 

unfortunate incidents in South Africa where Africans were attacking other Africans. As 

such, Zimbabwe maintained that basing xenophobia purely on racial discrimination is too 

restrictive.  

19. The representative of Pakistan appreciated the consideration that there is a need for 

national mechanisms to fight racism. However, she asked Ms. Crickley about the merit and 

importance of an international framework since national mechanisms may lack universality, 

uniformity, coherence and adherence to international standards. 

20. The Chair-Rapporteur asked the expert if there was a way to overcome the 

reservations made by countries to the ICERD, such as with an addendum or another way of 

addressing these reservations through an international framework. 

21. The representative of South Africa on behalf of African Group recalled that the 

years between 1973 and 1982 were declared the First Decade to Combat Racism and Racial 

discrimination, and referred to the Second and Third Decades that followed. At the end of 

the Third Decade, however, a decision was taken by the Member States to have another 

conference, this time on Racism, Racial Discrimination, Xenophobia, and Related 

Intolerance. At that time, three decades since the adoption of the ICERD, the world had 

evolved and by that time the situation in southern Africa had changed. The representative 

stated that the problem faced beyond racial discrimination was the issue of xenophobia. She 

pointed out that in its wisdom, the UN named the conference “Racism, Racial 

Discrimination, Xenophobia and Related Intolerance” necessarily because there was a 

distinction between those phenomena; xenophobia was singled out. The representative 

requested Ms. Crickley about such reasoning behind this distinction in the context of 

Article 1 of ICERD. 

22. In response, Ms. Crickley noted that countries often opt out of different pieces of 

conventions that they have ratified. She also pointed to the new International Decade of 

African Descent that has been declared and which has been welcomed by CERD. 

Regarding xenophobia, Ms. Crickley, stated that racial discrimination has standing in 

international law and that there was no problem covering the hate crime incidents after 

Brexit because they involved racism and racial discrimination. She clarified that racism 

does not require a difference in skin colour and mentioned the example of racial 

discrimination experienced by Eastern European people in Western Europe. On the 

question about NHRIs, Ms. Crickley stated that NHRIs are linked to each other and that 

there are international principles, through the Paris Principles. She further highlighted the 

need to focus more on regional mechanisms within countries, particularly in efforts to 

eliminate racial discrimination.  

 B. Xenophobia 

23. At the 3rd meeting of the Ad Hoc Committee, on 18 October, the Chair-Rapporteur 

recalled the dialogue which had taken place on the topic of xenophobia over the past seven 

sessions and called for a more focused discussion on this topic with a view to weaving 

together common threads. He asked the Committee to consider the definition and treatment 

of xenophobia at international law; whether xenophobia and racial discrimination are the 

same; whether xenophobia fell within the ambit of article 1 of the CERD Convention; and 

whether there are gaps that need to be elaborated or protection gaps that require filling. 

Reminding the Committee that these issues have been raised in previous sessions, he 

invited general statements on the topic of xenophobia. 
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24. The representative of South Africa, on behalf of the African Group, agreed that 

focused discussions were needed in light of the extensive information gathered over the 

past seven sessions. She recalled the presentation made yesterday by the Chair of CERD, 

who spoke of the important role played by general comments in complementing the 

ICERD, and by Patrick Thornberry, Former CERD member, in a previous session. The 

representative suggested that the Committee use these presentations as a starting point for 

discussion, and in particular, suggested that CERD General Recommendation 30 – 

Discrimination against non-citizens (CERD/C/64/Misc.11/rev.3) be projected on the screen 

in the meeting room to prompt pointed discussions.  

25. The representative of Pakistan, speaking on behalf of the OIC, echoed the need to 

have focused discussions, stating that xenophobia is a recognized phenomenon referred to 

in many consensus documents and as such, it required further understanding and 

assessment of gaps. The representative added that the OIC supported the proposal made by 

South Africa, on behalf of the African Group.   

26. The Chair-Rapporteur suggested that the Committee proceed on the basis of the 

proposal of South Africa to use CERD General Recommendation 30 as there were a 

starting point for discussions. CERD General Recommendation 30 was projected in the 

meeting room and copies were distributed for review.  

27. The representative of South Africa reminded the Committee of its mandate and that 

the instruction of paragraph 199 was not just to discuss but to produce complementary 

standards, suggesting that the Committee consider what could be relevant in the CERD 

General Recommendation 30 producing complementary standards on xenophobia. In 

particular, she pointed to the language contained in the first two paragraphs of the general 

recommendation as a potential starting point to draft complementary standards. 

28. The representative of Mexico asked for a clarification as to whether there is an 

assumption being made that there is agreement on the need for complementary standards on 

xenophobia. The representative of Slovakia also questioned whether there is a general 

agreement on the drafting of complementary standards.  

29. The Chair-Rapporteur clarified that a more open and structured discussion was 

needed given the lack of general agreement on this issue. He reminded the Committee of 

the discussions and information already amassed; having considered whether there are gaps 

in definition of xenophobia, and whether xenophobia falls with article 1 of the ICERD. He 

noted that in the EU Cybercrime treaty there is specific reference to xenophobia. He 

suggested that the Committee consider the issue holistically and determine if there are gaps, 

and that the Committee proceed on that basis.  

30. The Chair-Rapporteur also drew the attention of the Committee to article 1(1) of the 

Convention: “In this Convention, the term “racial discrimination” shall mean any 

distinction, exclusion, restriction or preference based on race, colour, descent, or national or 

ethnic origin which has the purpose or effect of nullifying or impairing the recognition, 

enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in 

the political, economic, social, cultural or any other field of public life”. He provided 

dictionary definitions of xenophobia as a fear, dislike or hatred of foreigners and strangers, 

adding that xenophobia can manifest in diverse ways and can be driven by racist 

sentiments, religious differences or even economic inequalities, as pointed out by Ms. 

Crickley. Additionally, xenophobia can emerge amongst the same nationality or the same 

ethnic group. In this context, the Chair asked whether these facets are covered by the 

ICERD or whether there was a need to elaborate further on xenophobia. The Chair noted 

that once an issue is defined clearly and an international standard elaborated, countries are 

more likely to ‘domesticate’ the issue.  

31. The representative of Pakistan, speaking on behalf of the OIC, agreed to this 

approach and added that every important dictionary defines xenophobia, and that the 

concept is recognized in many important world summits and documents. As reflected in 

HRC agenda item 9 and HRC resolution 16/18 and the discussions of the Committee over 

the last seven sessions, xenophobia is a very important concept for the OIC. 
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32. The representative of South Africa clarified that the Africa Group was not making 

assumptions; rather that in preparation for the session, all the regional coordinators had 

agreed that there were going to be pointed discussions on the topics contained in the 

programme of work. In view of this, the representative referred to a document drafted by 

the Office of the High Commissioner for Human Rights, the International Labour 

Organization, and the International Organization for Migration in preparation for the 2001 

Durban Conference entitled “International Migration, Racism, Discrimination, and 

Xenophobia”. In this document, xenophobia was defined as “attitudes, prejudices and 

behaviour that reject, exclude and often vilify persons, based on the perception that they are 

outsiders or foreigners to the community, society or national identity”. The representative 

requested that this document be put forward as part of the pointed discussions to help 

inform the definitional issues surrounding xenophobia.  

33. The representative of Zimbabwe stated that a definition of xenophobia should be 

elaborated as a complementary standard at the international level so that national 

mechanisms could adequately deal with this contemporary form of discrimination. He 

explained that it was difficult for NHRIs to protect against xenophobia without legal status 

or definition, and that this lack of legal recognition contributed to a culture of denial. 

Lastly, the representative stated that the general definition of racial discrimination 

contained in article 1 of the International Convention on the Elimination of All Forms of 

Racial Discrimination made it difficult to prove xenophobic crimes.  

34. The representative of Cuba stated that the current state of the world reflects the need 

for something to be done in terms of treaties and standards. Expressions of xenophobia 

were not just related to the arrival of foreigners, but also within their communities. Cuba 

expressed concern that certain nationalities and religions were the focus of xenophobia and 

also over xenophobic parties rising to power in many countries.  

35. The representative of the United States stated that the United States is deeply 

concerned by the global trend of intolerant and xenophobic discourse and that all hate crime 

and discrimination threatens the security of individuals and societal cohesion. The 

representative encouraged countries to combat xenophobia and xenophobic violence 

through the implementation of existing international obligations particularly under the 

ICERD and through consensus practical action plans. She underlined the presentation by 

the Chairperson of CERD, that the ICERD covers contemporary forms of racism including 

xenophobia.  

36. The representative of Brazil noted that while the absence of xenophobia terminology 

from the ICERD is an important issue, it does not mean that there is necessarily a gap, as 

new issues appear, new ways to address them can be formed. Brazil encouraged the full 

implementation of all relevant international instruments that address the fight against 

racism, racial discrimination, xenophobia and related intolerance, including the ICERD.  

37. The Chair-Rapporteur asked the Committee whether there were protection gaps, and 

about how xenophobia is dealt with in the various regions.  

38. The representative of Slovakia stated that the term xenophobia is derived from two 

Greek words: xenos and phobos which means fear. He emphasized the word – fear – and 

questioned whether an emotion could be regulated by a legally binding document. He 

suggested that the Committee focus on this element and on manifestations of xenophobia in 

the form of hate speech and violence.  

39. The representative of Namibia referred to the Resolution Condemning the 

Xenophobic Attacks in the Republic of South Africa adopted by the African Commission 

on Human and Peoples’ Rights in its 56th Ordinary session as a regional response.  

40. The representative of Kenya reminded the Committee that its mandate was to 

elaborate standards and urged it start drafting them. Kenya supported the statements made 

by South Africa, on behalf of the African Group, that xenophobia is an international 

problem and that the Committee was created in response to a gap that requires filling.  

41. The representative of Pakistan, speaking on behalf of OIC, supported the comments 

made by Kenya, and stated that the Committee had to start drafting somewhere. The 

representative agreed with Slovakia on the origins of the word “xenophobia” and that the 
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manifestations of that phobia or fear were very important. She highlighted that 

manifestations of xenophobia were evident, and that the Committee could not indefinitely 

discuss the basis of the mandate.  

42. The representative from Mexico stated that Mexico supported the inclusion of 

xenophobia in the agenda and did not oppose discussion on xenophobia and underlined that 

further clarification was required. In particular, the representative said the Committee 

would benefit from hearing from representatives of the regional groups on how xenophobia 

is being addressed regionally. The representative echoed the sentiments of Cuba on the 

need to address xenophobia.  

43. The Chair-Rapporteur recalled that some of these issues had already been tackled by 

regional experts in previous sessions. He quoted of Joy-Dee Davis Lake at the 5th session, 

who compared the ICERD to the Inter-American Conventions and said: “...I must point out 

that the ICERD - the first universal human rights treaty - was adopted in a very concrete 

and specific political context, in which important historical processes were developing both 

in the area of decolonization and in the recognition of equal rights principally in the 

USA...However, it was recognized that reality had changed drastically and not necessarily 

in the definitive eradication of racial discrimination. In addition to the migratory 

phenomena of the present time, there are new forms of intolerance, no longer only 

concerning race and ethnicity but involving many other human diversities. Intolerance has 

moved beyond an individual’s phenotypical characteristics to encompass other 

characteristics such as social condition, health, gender identity, national identity and 

religion. Therefore, the purpose of the Inter American Convention was to improve, 

strengthen, and enlarge the margins of protection already offered by the ICERD”. He urged 

the Committee to move in the direction of the mandate and to elaborate complementary 

standards as a matter of priority and necessity. Considering the extensive discussions with 

regional experts over the years, the Chair-Rapporteur recommended that the Committee 

zero in on the various issues.  

44. The representative of Namibia referred to the resolution dealing with the situation in 

South Africa and further to some of the provisions from the Kampala Convention for the 

Protection and Assistance of Internally Displaced Persons in Africa, to highlight measures 

taken at the regional level in the African context. She suggested that the Kampala 

Convention be used as a reference point in the discussions.  

45. In response to the contribution made by Slovakia on the manifestations of 

xenophobia, the representative of South Africa stated that xenophobia manifests itself 

through hate speech or racial violence. As such, the representative proposed that this 

language be added to the non-paper working document. She also said that the Special 

Rapporteur has submitted many reports which address the question of the manifestation of 

xenophobia. She proposed that some language from those reports be used in the in-session 

document.  

46. The Chair-Rapporteur suggested that the Committee consult informally in view of 

reaching some common ground on the topic. 

47. The Chair-Rapporteur invited the participants to work on an in-session draft 

document and it advance the discussion.  

48. The representative of Namibia asked for clarification about the process of compiling 

regional documents into an in-session draft document of the Committee. She had referred to 

the resolutions only to reflect what had been done in the African region and to start the 

discussion on xenophobia. The Chair-Rapporteur reiterated that the point of this exercise 

was to see what other regions were doing and to find some common ground. The 

representative of Namibia asked what was being done in other regions and that this should 

be reflected in the in-session draft document. 

49. The representative of Zimbabwe supported the idea of the Committee working on 

drafting some text during the session in order to focus the discussion.  

50. The representative of South Africa supported working on an in-session draft 

document or text. She referred to a report by the then-Special Rapporteur on racism, racial 

discrimination, xenophobia and related intolerance (A/HRC/5/10). She suggested that the 
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language of paragraph 17, which outlined what was being done by the European 

Commission against Racism and Intolerance and referred to a declaration on the use of 

racist, anti-Semitic and xenophobic elements in political discourse, could be a useful 

addition to the non-pain-session draft document.  

51. The representative from the United States of America requested clarification on 

whether the in-session draft document would be the conclusion of the eighth session of the 

Ad Hoc Committee. The Chair-Rapporteur explained that the non-paper or in session 

document would not necessarily serve as the end product of the Ad Hoc Committee’s 

session, but for the time being was a way of moving forward and refining some of the 

issues.  

52. The representative of the European Union reserved his position on the language and 

the drafting process, and stated that he needed to consult the group. The representative of 

the United States also reserved her position on the language and the overall product, and 

stated that she needed further instructions from her Government.  

53. The Chair-Rapporteur confirmed that the in-session draft document would be shared 

with Committee Member as the discussion progresses.  

54. The representative of the United States suggested that further discussion on the topic 

of xenophobia (Item 5) be moved to the afternoon of 21 October. The representative of 

South Africa on behalf of the African Group, agreed that the discussion on xenophobia 

should be resumed on that afternoon to enable delegations to consult with their respective 

capitals and provide for a richer discussion.   

55. During the 3rd meeting, the Committee discussed possible elements and draft text 

on the topic of xenophobia with regard to agenda item 5, which was compiled by the 

Secretariat in an in-session document and distributed following the meeting to members of 

the Committee through the Regional Coordinators.  

 C. Procedural gaps with regard to the International Convention on the 

Elimination of All Forms of Racial Discrimination  

56. On 18 October, the Ad Hoc Committee held a discussion and exchange of views at 

its 4th meeting. The Chair-Rapporteur asked delegations to consider how to move forward 

on the topic of procedural gaps to the Convention, under agenda item 6.   

57. Slovakia, speaking on behalf of the European Union, reiterated the EU’s position 

that the Convention as well as the work of the CERD offer a flexible framework to 

eliminate racism, racial discrimination, xenophobia and related intolerance. He noted that a 

number of challenges remained including the need for universal ratification of the 

Convention, the need for States parties to lift reservations, in particular under Article 14, 

and the need for States to honour their reporting obligations. He noted vast gaps in 

reporting of obligations and overdue reports. Reports from 31 States parties are overdue by 

at least 10 years, and 22 reports by at least 5 years (A/71/17).  

58. The representative of the United States renewed her country’s commitment to 

combating racial discrimination, but noted that the position of her Government on the issue 

of procedural gaps had not changed. The best approach was to improve implementation of 

Convention obligations including with respect to reporting, not to adopt an optional 

protocol. An optional protocol on the substantive provisions was also not needed as this 

could damage the Convention by diluting the focus of States parties. The representative 

recalled the CERD’s view that xenophobia was already covered by the Convention. The 

United States welcomed work on practical initiatives such as consensus actions plans.  

59. The representative of Brazil reinforced that the CERD continues to lack an official 

mandate to undertake country visits and follow-up to its recommendations which are key to 

fully implementing Convention obligations. He stated that additional norms were needed in 

this area as all the treaty bodies created after the Convention already had this capacity. 
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60. The representative of the United Kingdom aligned his delegation with the statement 

made by the European Union. He reiterated his delegation’s longstanding position that the 

Convention provides comprehensive protection on all forms of discrimination and that the 

emphasis should be on its effective implementation rather than the filling supposed gaps.  

61. The representative of South Africa, on behalf of the African Group, referred to Ms. 

Crickley’s presentation yesterday where the Chairperson stated that there were procedural 

gaps. She pointed to pages 2 and 3, and paragraphs 96-207 of the 2007 report by the CERD 

and proposed that the Committee focus on the language therein as a starting point for 

discussions. In particular, the representative noted the CERD’s reference to the inquiry 

procedures that exist under the Convention on the Elimination of Discrimination against 

Women and the Convention on Discrimination against Persons with Disabilities, and 

suggested that some language be borrowed from these instruments.  

62. The representative of Pakistan, on behalf of OIC, reiterated its position that there are 

procedural and substantive gaps for which an additional protocol is needed. She added that 

national mechanisms lack universality, objectivity, impartiality, and coherence with 

international standards. The representative supported the proposal made by South Africa on 

how to proceed and urged the Committee to begin formulating elements of a protocol.  

63. The representative of Venezuela renewed his country’s support for the mandate of 

the Committee. He stated that there was a need to plug gaps in terms of research. He echoed 

the calls to strengthen the international legal framework in the fight against racism and to 

adopt a protocol. The representative outlined that this framework would need to set out 

equal treatment and opportunities for refugees, asylum seekers and migrants; adequate 

reparations and compensation for victims of racial discrimination, and sanctions on the 

spread of hate speech in social media. Lastly, the optional protocol should include measures 

to ensure that people of African descent, indigenous and immigrants are not excluded or 

discriminated against in public and private education systems. Venezuela supported the 

proposal put forward by South Africa. 

64. The representative of Namibia aligned with South Africa and called for further 

strengthening of the mechanisms including through the adoption of an optional protocol to 

the Convention. She recalled Ms. Crickley’s reference to procedural gaps including the 

timeliness of reports and the need for follow up visits. Measures to address these gaps 

through the adoption of an optional protocol to the Convention should be explored.   

65. During the 4rd meeting, the Committee discussed possible elements and draft text 

on the topic of procedural gaps to the Convention with regard to agenda item 6, which was 

compiled by the Secretariat in an in-session document and distributed following the 

meeting to members of the Committee through the Regional Coordinators.  

 D. Effective and adequate remedies and the right to seek from competent 

national tribunals and other national institutions just and adequate 

reparation and satisfaction of victims, consistent with article 6 of the 

Convention and paragraph 165 of the Durban Declaration and 

Programme of Action 

66. At the 5th meeting, on 19 October, the Ad Hoc Committee considered the right of 

victims to seek effective and adequate remedies and reparations from national institutions. 

Isabel Obadiaru, a specialist in Human Rights, Gender and Migration, presented on this 

topic.  

67. In her presentation, Ms. Obadiaru provided an overview of the general situation of 

victims of racial discrimination in Switzerland and considered issues of effective and 

adequate remedies. Ms. Obadiaru noted that those who face discriminations increasingly 

confront forms of racism that are more complex and linked to wider issues such as gender 

discrimination, marginalization, and religion, etc. These issues are much more difficult to 

address precisely because they are intricate and the phenomenon of racism seems less 

apparent and can be more easily denied. She stated that discrimination is a phenomenon 

that unfortunately occurs on a daily basis and remains entrenched in almost all societies. In 
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particular, she noted that racial discrimination does not affect men and women in the same 

way, and that victims can suffer from dual or multiple forms of discrimination based on 

race, gender, religion, nationality, migrant status, etc. She said that according to the last 

report produced by the network of counseling centres for victims of racism (Réseau de 

centres de conseil pour les victimes du racisme) in 2015, counseling centres were mostly 

consulted by men, particularly of African origin. 

68. She stated that discriminations and racism are quite widespread in Switzerland, a 

country that is multicultural, with almost 25% of its residents, foreigners. Manifestations of 

racism are occurring, for instance, in the media and in political speeches and structural 

discrimination persists most notably in the labour market, workplace, housing, health 

assistance among other areas. 

69. After the ratification of the Convention in 1994, Switzerland established the Federal 

Commission against Racism and adopted a law, article 261 bis (*) in the penal code, to 

criminalize racial discrimination and in particular public incitement to racial hatred. The 

challenges is that this law only covers public discrimination and it remains difficult to 

prove discriminatory intent in some of these acts, especially with reference to cases 

involving discrimination on account of colour, language or nationality. Additionally, there 

is no specific and comprehensive legal framework for discrimination that occurs in the 

labour and housing context, where discrimination occurs at a higher rate.  

70. Ms. Obadiaru also highlighted the importance of non-legal measures to provide 

remedies. She emphasized the role of prevention and awareness-raising in the fight against 

racism. In that regard, an extra-parliamentary commission was created by the Federal 

Council to implement Convention, raise public awareness, provide recommendations and 

promote collaboration among national and international organizations, relevant authorities 

and civil society. She described steps taken in Switzerland to introduce special programmes 

to foster integration (Programmes d’Integration Cantonaux - PIC) and fight against 

discrimination at the same time. In 2014 there was the launch of a four-year integration 

programme that led to the establishment in almost all cantons of advisory services for 

victims of racial discrimination. This is a national programme and results will be available 

after the first phase has concluded in 2018.   

71. Alongside a rise in xenophobic incidents, Ms. Obadiaru pointed to an increase in 

racism against people of African descent and against people of the Muslim faith. She also 

noted the migratory phenomenon resulting in high levels of migrant and asylum seekers 

arriving in Switzerland, particularly as a result of the conflict in Syria, and the 

discrimination faced by these groups. 

72. Despite this increase in number of incidents, Ms. Obadiaru observed a contradictory 

reduction in the number of complaints. She explained that this illustrates the difficulty of 

bringing cases to court, and points to the obstacles faced by victims, in bringing complaints 

forward. The panellist discussed obstacles faced by victims in accessing effective and 

adequate remedies such as the lack of awareness of the services and assistance available, 

language barriers, the marginalization and isolation faced by many victims as well as the 

scarcity of human and financial resources of counselling services. Furthermore, victims of 

discrimination arriving from other countries and given their individual histories, may be 

reluctant to report racial discrimination for fear of inaction. They may also have little trust 

in organizations or in legal proceedings, or may not report for fear of losing their legal 

status in the host country. 

73. Ms. Obadiaru underscored the complexity of multiple forms of discrimination, 

particularly as it relates to women, who face higher levels of discrimination, especially in 

the labour market, workplace, housing, etc. She emphasized the need for a comprehensive 

and intersectional approach in developing strategies, and the need for data collection to 

properly identify the main issues that affect racially disadvantaged groups, the profile of 

victims, and to develop concrete policies and mechanisms to better protect victims of 

racism or discriminations. Special attention must be given to those groups affected by the 

intersection of different dimensions such as gender and racial discrimination (e.g. refugee 

and migrant women, female domestic workers, marginalized women, etc.).  
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74. Following the presentation, several delegations expressed their appreciation for Ms. 

Obadiaru’s presentation. 

75. The representative of Zimbabwe commented on the current debate in Switzerland 

regarding cultural integration of migrants and on the focus on immigrants’ preparedness to 

culturally integrate, for instance in the expectation that immigrants speak the language of 

the canton in which they reside. He asked whether there were safeguards to ensure 

objectivity and how those who felt victimized could seek recourse.  

76. The representative of Namibia shared with the Ad Hoc Committee the experience of 

Namibia and the challenges faced in racial discrimination cases. She discussed the Office of 

the Ombudsman which functions as an NHRI. She also noted the low number of racial 

discrimination cases registered in Namibia and attributed this to a lack of awareness of the 

available mechanisms or fear of further discrimination or backlash if victims report cases. 

She added that in legal processes, the burden of proof constitutes a huge challenge for 

complainants of racial discrimination. She noted that in the European Union, the burden of 

proof in legal proceedings can be shifted to the defendant once a case of discrimination has 

been established. However, Namibia has no such system; the Prosecutor-General has the 

discretion to decline to proceed if there is not enough evidence of prima facie 

discrimination. In response to the phenomenon of multiple, intersecting forms of 

discrimination, she added that female domestic workers in Namibia – non-white people in 

the employ of white people – face serious discrimination and do not complain due to the 

difficulty of proving it as well as fear of losing their jobs. The delegate asked for 

recommendations on how to tackle these issues. 

77. The representative of Pakistan, speaking on behalf of the OIC, stated that the general 

acceptance of xenophobia was of great concern to her delegation. She observed that despite 

States’ efforts in their national capacities, there continues to be a lack of effectiveness in 

combating racism. She asked the delegate to provide insight on this discrepancy. The 

delegate further requested comments on the current conflicts in areas such as Syria, 

Afghanistan and Iraq and how these conflicts contribute to xenophobia and racism. The 

representative asked whether the expert saw a link between racism and xenophobia and the 

phenomenon of home-grown “jihadis” raised in Western countries. Lastly, she inquired 

whether hate speech in the name of freedom of expression was spreading.  

78. Ms. Obadiaru noted that particularly since 2014, policies have been introduced to 

foster social integration of migrants, including programs by various organizations to help 

migrants learn and speak the language. She highlighted the importance of language as a 

way to promote participation in society, to spread awareness of rights, and to better access 

employment. With regard to enhancing complaint mechanisms and redress for victims, Ms. 

Obadiaru encouraged the participation of organizations that are in direct contact with 

victims and the importance of intercultural dialogue in order to raise awareness and foster 

trust. She noted how difficult it can be for victims to deal with these issues. On the recent 

influx of asylum seekers and refugees, the panellist underlined the important role played by 

the media and the need to avoid stereotyping in the depiction of migrants and asylum 

seekers. She encouraged the elaboration of policies which promote cross-cultural 

knowledge, respect for other cultures and coexistence. 

79. The representative of Slovakia requested further elaboration on how domestic 

legislations treat the burden of proof in racial discrimination cases. He discussed the 

legislation in Slovakia which is based on an EU directive and provides specifically for 

discrimination in relation to employment. In this system, once an employee complains of 

discrimination, the employer must prove that there has been no discrimination. 

80. The representative of Mexico stated that Mexico has a national council that 

mandated to prevent and eradicate all forms of discrimination. Through this body, 

legislative reforms and a wide range of activities are undertaken including the receipt of 

complaints from victims. The delegate asked the panellist on her view on bodies committed 

to fighting discrimination at large instead of racial discrimination specifically. 

81. The representative of Libya emphasized the role of the media in providing accurate 

information of migrants and in particular, people of African descent, in reducing 

xenophobia. The delegate stated that despite various programmes and measures in place, 

racism continues to increase. He asked the panellist on how this issue will evolve in the 

future. 
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82. The representative of Bolivia asked about legal measures and mechanisms to combat 

racism and xenophobia against not only migrants, but persons in transit generally. 

83. The representative of the NGO African Commission of Health and Human Rights 

Promoters inquired whether the victims of racism and discrimination were undocumented 

migrants. 

84. The representative of South Africa shared several experiences of her country with 

respect to xenophobia. She highlighted the important role of public education about 

migrants, refugees, and human rights protection. The delegate referenced the crisis in 2008 

in South Africa where xenophobic violence erupted in response to socio-economic 

challenges. She reflected on the difficulties faced by disempowered racial minorities in 

bringing these type of cases to court and on how to encourage victims to use legal 

mechanisms in pursuit of remedies.  

85.  Ms. Obadiaru spoke of the vital importance of awareness-raising and public 

education across society in dispelling negative stereotypes. The panellist explained that 

undocumented victims are even more vulnerable to discrimination and face the added fear 

of arrested or deportation. She noted the precarious situation of people in transit who find it 

difficult to come under the protection of national legislations. As pointed out in the 

Declaration of the UN High-level Dialogue on International Migration and Development, 

she stated that measures should be strengthened in order to protect the human rights of all 

people, regardless their migration status and also to address international migration through 

a comprehensive approach that recognize the role and responsibility of countries of origin, 

transit and destination. Ms. Obadiaru highlighted the crucial role played by institutions in 

the fight against racial discrimination, xenophobia and intolerance and stressed the need for 

strengthening national protection frameworks and mechanisms to protect victims of all 

forms of discrimination. She reinforced the importance of awareness-raising programs and 

comprehensive policies that promote the equality of human beings as well as measures that 

tackle the causes of poverty. 

86. Ms. Obadiaru commented on the lack of organizations that deal with multiple forms 

of discrimination, and encouraged organizations to take into account different dimensions 

of racism and intersectionality. The panellist stressed the importance of disaggregated data 

in better identifying the scope of the phenomena and to understand who is being affected by 

it. She also drew attention to the intersection of racism with age, particularly the effect of 

racism on children. 

87. The representative of Venezuela agreed with the expert on the important role of 

education and awareness-raising programmes in the fight against racism and 

discrimination. The delegate noted that despite national institutions and courts, racial 

discrimination continues to rise. He added that discrimination affects all regions including 

Venezuela, not only countries in the global North. He asked how the Ad Hoc Committee 

within its mandate can further contribute to the fight against discrimination. 

88. Ms. Obadiaru stated that the current legal framework including the Convention 

should be better implemented and enhanced, favouring the adoption of additional measures 

combating racism, xenophobia and different manifestations of discrimination and 

intolerance. 

89. At the 6th meeting, on 19 October, the Ad Hoc Committee considered the topic of 

the provision of free legal aid to victims of racism, racial discrimination, xenophobia and 

related intolerance. Klara Kalibová, Director and Legal Adviser of In Iustitia, and 

Sharmaine Hall, Executive Director at Ontario’s Human Rights Legal Support Centre, 

presented on this topic.  

90. Ms. Kalibová’s presentation focused on the general practice of criminal procedure in 

Czechia and Europe, the needs of victims, and how legislation and procedures can be 

influenced by international conventions and the international community. She explained 

that In Iustitia is the only NGO in the region focusing on hate crimes. As a ‘frontline’ 

NGO, its mission is to improve the status of victims by providing legal representation and 

counselling. This work should be seen in the framework of Article 6 of the Convention, 

which binds all States to provide effective protection and remedies for victims. The Durban 
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Declaration and Programme of Action also states that all persons who have experienced 

racial discrimination should have access to effective remedies, which should be widely 

known, easily accessible, expeditious, and not unduly complicated.  

91. The expert explained that bias violence is not known in academia, the international 

community or at the national level. The huge underreporting of bias violence has meant a 

reliance on ad hoc studies and imprecise reporting mechanisms by States and NGOs for 

data. She discussed the non-violent form bias violence can take, for instance, cyber-attacks 

and hate speech. Ms. Kalibová mentioned the recent increase in speech crime, triggered by, 

among other things, domestic presidential campaigns in other countries. She spoke of the 

difficulties of fighting bias crime in environments where racism and xenophobia are part of 

political discourse, as seen in Czechia and the United States. She added that bias and hate 

crime affect not only individuals but entire communities and societies.  

92. Ms. Kalibová emphasised that legal frameworks dealing with this type of crime need 

to consider victims’ needs. Free legal aid for victims is often unavailable due to a lack of 

resources and strong social networks in marginalised groups. Systemic discrimination also 

makes it difficult to access police protection and service providers as victims often do not 

believe that these institutions will help them or result in satisfactory outcomes. Language 

barriers, cultural barriers and legal status barriers further prevent victims from seeking 

assistance.  

93. Ms. Kalibová talked about the impact of bias crime on individuals, explaining that 

bias crime creates identity damage. Additionally, the loss of dignity experienced during the 

crime can be reinforced by interactions with investigators, police, judges, and even social 

workers. Bias crime can cause severe health issues, both physically and psychologically, 

and even trauma. Furthermore, some victims lose their job due to the effects of a bias 

crime, and can also lose housing or encounter difficulties in finding a place to live which is 

the case for the Roma community in Czechia. Ms. Kalibová stated that ideally, physical and 

psychological harm, material loss, loss of dignity, privacy or family life, should be 

compensated by effective remedies. Effective remedies should recognise white bias and 

white privilege present in all institutions, which could discourage victims from seeking 

help. Care must be taken not to cause secondary victimisation.  

94. The panellist acknowledged that due to pressure from the European Union and the 

international community, Czechia has increased its attention to these issues. However, 

problems with awareness of available remedies continue. Ms. Kalibová underscored that 

available remedies for victims should be widely known. Czechia has a Victims Act that 

requires the first organization in contact with the victim to inform the victim of his or her 

rights and refer them to social and victim services. Since 2013, when this law came into 

force, no victims have been referred to In Iustitia by State institutions, which is an 

indication that the NGOs are not seen as a complementary body. As a result, service 

providers without a state partner have difficulty making themselves visible.  

95. Ms. Kalibová also discussed the procedural obstacles faced by victims when trying 

to claim remedies including the need for legal aid, expenses like expert reports, 

administrative fees and travel, as well as the length of legal proceedings, all of which can 

be prohibitive for victims.  

96. Ms. Kalibová explained that in a legal aid system, first, the victim should be 

provided basic advice and information on rights by a counsellor. Second legal assistance 

should be provided to explore possibilities to negotiate a claim against the perpetrator. 

Third, the claimant should have representation in court. She emphasized that the State has 

an obligation to support those who provide legal aid. In Czechia, to be eligible for free legal 

aid, victims need to pass several tests. There is a financial threshold that excludes those 

who have the resources to pay for their own legal assistance. The merit of the case is also 

examined. Czech nationals and EU citizens are eligible, but illegal migrants cannot benefit. 

97. The EU Victims’ Directive states that States should provide victims with free legal 

aid, but it also defers to national law, which means that if a State does not have enough 

resources to provide it to everybody, it can decide to pick only a certain group of victims 

for free legal aid. She said that Czechia has implemented a national law which fulfils the 

standards of the EU directive, but it has not been fully implemented. The free legal aid 
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procedure in Czechia is a difficult one. Victims who wish to report a crime to the police 

need to fill and sign a legal document that is descriptive and difficult to understand. Victims 

don’t get any information on their rights. Those who are eligible need to apply by providing 

the Court with many forms and documents, fulfil tests to meet the criteria for free legal aid, 

and wait for a long time. Additionally, while attorneys may have legal expertise, they lack 

specific training on victim needs, are not sensitive and do not offer translation services. 

Victim services which are better suited to these cases are not fully trusted by the State or by 

clients, as they may be seeking systemic change. As a result, they provide less services. Ms. 

Kalibová reinforced that legal aid should be provided by trained professionals and at 

reasonable prices for the State and for victims, and States should create a legal environment 

that respects bias crime victims and is accessible in terms of language and cultural barriers.  

98. The Chair-Rapporteur pointed to the significance of international pressure in 

improving national legislation as a relevant point to be considered by the Ad Hoc 

Committee. 

99. The representative of Pakistan, on behalf of OIC, agreed that hate crime attacks the 

dignity of a person which is against the Durban Declaration and Programme of Action, and 

expressed her deep appreciation for Ms. Kalibová’s in depth analysis. 

100. The representative of the Plurinational State of Bolivia asked Ms. Kalibová to 

comment on the fact that in many cases, it is the victim of the hate crime who has the 

burden of proof, leading to re-victimisation. 

101. The representative of Slovakia shared some of Slovakia’s national legislation and 

best practices in the area of free legal aid in the context of racial discrimination. He stated 

that the Slovak Anti-discrimination Act goes beyond the EU directives to provide 

protection for a much wider range of grounds, adding that the inclusion of “other opinion” 

and “other status” in the protected grounds makes it possible to flexibly respond to new 

facets of discrimination which could not be predicted by legislators. The Slovak National 

Centre for Human Rights is an equality body that assists victims of discrimination, 

monitors and reports discrimination and promotes equality. It is required to provide 

independent assistance to victims of discrimination. Subject to merit and financial criteria, 

victims may be entitled to free legal aid by the Centre for Legal Aid.   

102. The representative of Namibia expressed interest in the difficulties posed by the 

burden of proof placed on victims which limit access to remedies. The Legal Aid Act in 

Namibia provides for legal practitioners to assist and represent victims who would 

otherwise not have the means, although it depends on the financial resources of the State. 

The Namibian directory of legal aid sometimes makes use of private practitioners who 

practice under the law society and government lawyers. The delegate added that article 12 

of this Legal Aid Act provides that a court may issue a special aid certificate to any person 

in a civil proceeding when the State is of the opinion that it is in the interest of justice that 

the person should be represented by a practitioner and that person has insufficient means. 

The representative observed that legal practitioners are often not involved in the pre-trial 

stage and may not be aware of the burden of proof upon the victim. She requested Ms. 

Kalibová’s insight on best practices such as training or awareness-raising amongst legal 

fraternity in relation to victims of hate speech, racism and xenophobia. 

103. Ms. Kalibová explained that in Czechia, the burden of proof lies with the State in the 

criminal procedure. However, in practice, the State would rather sue a perpetrator for a 

general crime rather than for a bias crime because the procedure is easier and has a better 

chance of success. As a result, victims are forced to pursue their claim through the civil 

procedure where the court may bar them from contributing evidence of discrimination. She 

agreed that the burden of proof on victims is very heavy, even without the discrimination 

component. As a result, she suggested that it was imperative that States properly investigate 

the motivations behind hate crimes. She responded that to her knowledge, the EU Victims’ 

Directive had yet to be implemented in Slovakia. In response to Namibia, Ms. Kalibová 

recommended the International Network on Hate Studies, a website with the contact 

information of practitioners and criminology trainers.  
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104. The representative of South Africa stated that South Africa is strongly committed to 

the elimination of hate crime. The delegate referenced the South African constitution which 

expressly criminalizes hate speech as well as new legislation called the Prevention and 

Combatting of Hate Crimes and Hate Speech Bill. In discussing South Africa’s legal aid 

system, she mentioned that South Africa has pushed the legal aid mechanism as a means to 

advance access to justice at the level of the UN, with a view to having a universal standard 

for legal aid. Access to justice is provided through Legal Aid South Africa, an autonomous 

statutory body established by the Legal Aid Act. However, since South Africa is a 

developing country with a limited tax base, some areas in service delivery are prioritised. 

105. The representative of Zimbabwe requested further clarification on whether bias or 

hate crimes should be dealt with via criminal litigation or civil procedure. Ms. Kalibová 

explained that her clients can claim to get remedies in both criminal and civil procedure. 

However, judges have often argued that the criminal procedure is too lengthy and therefore 

refer victims to the civil procedure. Civil procedure in Czechia lacks certain protections that 

the complainant would have in the criminal procedure such as the opportunity not to be 

interviewed directly in front of the perpetrator.  

106. The Chair-Rapporteur noted the unforeseen overlapping of the 9th and 10th 

meetings of the Ad Hoc Committee with the recently announced special session of the 

Human Rights Council on the human rights situation in Syria, and Aleppo , and asked the 

Committee to consider solutions to this overlap. The representative of Slovakia, on behalf 

of the European Union, proposed that the discussion scheduled for the 9th and 10th 

meetings be merged with discussion on item 7, and that the programme of work be shifted 

to Monday and thereafter. The representatives of Namibia, the United States of America, 

and South Africa supported this proposal. 

107. At the 6th meeting, Sharmaine Hall, Executive Director of the Human Rights Legal 

Support Centre in Ontario, Canada, discussed human rights legislation in Canada, and 

specifically, the way in which these claims are handled in Ontario. She explained that in 

Canada, human rights claims by individuals fall under provincial legislation. If the matter is 

not resolved, it can be referred to a human rights tribunal. In Ontario individuals can file a 

claim directly with the Tribunal. The Ontario Human Rights Commission is mandated to 

provide public education and increase public understanding of the Ontario Human Rights 

Code. The Commission can intervene on individual applications to the Tribunal. The 

Commission can also initiate its own applications to the tribunal and conduct public 

inquiries.  

108. Ms. Hall explained that the Human Rights Legal Support Centre (HRLSC) provides 

legal assistance, including representation at mediations and hearings, to people who have 

been discriminated against and need legal advice. The HRLSC does no income testing and 

provides free legal assistance that covers the cost of expert witnesses, medical reports etc., 

to people across Ontario. Ms. Hall stated that individuals can contact the HRLSC for advice 

at any stage of the application process. 60% of all applications to the Tribunal are assisted 

by the HRLSC and 70% of these claims are settled before the hearing stage. She spoke of 

the racial diversity of the HRLSC staff which is composed of lawyers, paralegals, human 

rights advisors and representatives, legal case coordinators as well as administrative and 

management staff.   

109. Ms. Hall discussed Ontario’s Human Rights Code, which applies to five social 

areas, namely employment, housing, services, goods and facilities, contracts, and 

membership of associations. The prohibited grounds of discrimination are race, colour, 

ancestry, place of origin, citizenship, ethnic origin, creed (religion), receipt of social 

assistance, gender identity and expression, sexual orientation, marital status, family status, 

record of offenses, age, disability, sex (includes being pregnant and sexual harassment). 

110. The Human Rights Tribunal of Ontario hears cases and issues decisions. It can 

accept applications from self-represented individuals. Ms. Hall explained that the HRLSC 

is working with the Tribunal to simplify the application form which is lengthy and can be 

daunting. Once an application is filed with the Tribunal, it must result in an oral hearing or 

a decision. Lawyers are not needed, allowing greater access to justice for victims. She 

explained that the Tribunal process starts when an application or discrimination claim is 
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filed, after which the Tribunal sends it to the person named as responsible, who has 30 days 

to respond. A mediation session is then scheduled to resolve the claim. If not resolved, 

there is a hearing. Following the hearing, there is either a settlement agreement or a 

decision by the Tribunal. She Hall noted that the Tribunal can issue remedies in the form of 

financial compensation, including for injury to dignity and self-respect, and loss of income. 

It can also decide to order non-financial remedies such as instituting human rights policies 

and procedures, changing hiring practices, displaying human rights information in the 

workplace, and delivering human rights training to staff.  

111. Ms. Hall discussed the HRLSC’s innovative programmes to increase access to 

remedies for indigenous communities. For instance, applicants of indigenous origin can 

choose to receive assistance specifically by indigenous staff members. As a result of such 

initiatives, services to indigenous clients rose tenfold within one year after the start of this 

programme. 

112. The expert provided an overview of the type of cases with which the HRLSC has 

assisted including in the areas of racial profiling (by police and by a pharmacy chain), 

housing, services and education. She discussed successful cases that involved racialized 

complainants such as migrant workers and Muslims. Since its inception in 2008, the 

HRLSC has secured almost $3 million in financial compensation for victims of 

discrimination in Ontario.  

113. Ms. Hall noted that the HRLSC continues to remind the government and 

communities of human rights standards and of the Human Rights Code. While progress has 

been made, there was a need for vigilance and to continue ensuring effective and adequate 

remedies from Tribunals. She also noted that the province of Ontario has a privileged 

position within Canada in terms of human rights legislation. 

114. The Chair-Rapporteur noted that direct access to tribunals is quite novel and that 

self-representation, no income testing, and outreach to indigenous communities ostensibly 

improved access to justice in Ontario.  

115. The representative of Cuba asked Ms. Hall whether the Convention is sufficient to 

address issues such as racial profiling by police or whether complementary standards are 

needed in the context of racial profiling by police.  

116. The representative of Zimbabwe noted that in many successful cases in Ontario, 

monetary compensation was ordered as well as compulsory human rights training for 

alleged perpetrators. He asked whether in the cases where the victims were rewarded 

monetary compensation, anything else had been done to restore their dignity. 

117. The Chair-Rapporteur commented that in some cases, such as the case of a woman 

who had been the victim of discrimination at a pharmacy chain store, victims still need to 

go back to the place where the discriminatory event took place and may encounter 

secondary victimization. 

118. The expert stated that it is difficult to address the issue of restoring dignity. 

Individuals who are able to get through the full process of the Tribunal often find 

vindication through that process, adding that the ability of victims to take their cases 

forward on their own terms can have a restorative effect. In response to the question posed 

by Cuba, Ms. Hall stated that it is difficult to say whether additional standards would be 

successful, but that more standards could only help. With regard to racial profiling, she said 

underlying biases are at play and, particularly with respect to police, it is persons in 

positions of authority that are abusing that authority. In Ontario and across Canada, she 

observed that police forces have different standards. Therefore, a more consistent and 

unified means of addressing the issue would be welcome. 

119. At the 7th meeting on 20 October, the Chair-Rapporteur announced that he had 

agreed to the proposal from the Committee members to move the agenda items scheduled 

for the cancelled meetings on 21 October to 24 October, and to adjust the remaining agenda 

items of the session accordingly in order to accommodate delegates that were required to 

attend the 25th special session of the Human Rights Council on the human rights situation 

in Syria. With no objections from the Committee, the Chair-Rapporteur proceeded to adopt 

the change in the programme of work. 



A/HRC/34/71 

GE.17-02366 35 

120. At this meeting, the Committee heard a presentation from Mr. Jamil Dakwar, 

Director of the Human Rights Program at the American Civil Liberties Union, on the 

agenda topic of “Effective and adequate remedies and the right to seek from competent 

national tribunals and other national institutions just and adequate reparation and 

satisfaction of victims, consistent with article 6 of the Convention and paragraph 165 of the 

Durban Declaration and Programme of Action”.  

121. In his presentation, Jamil Dakwar, Director of the Human Rights Program at the 

American Civil Liberties Union, discussed the United States’ legal system, in particular, the 

federal system in providing and protecting the right to effective legal remedy for victims of 

racial discrimination. Mr. Dakwar identified access to justice as integral to the right to 

effective legal remedy. He stated that under international law, access to justice must be fair, 

effective, and prompt. Mr. Dakwar added that States also have a duty to provide judicial, 

civil, and administrative remedies.  

122. The expert provided an overview of the legal system in the United States as it relates 

to racial discrimination. He explained that the United States Constitution and federal laws 

prohibit discrimination based on race, colour, or national origin in a broad array of areas, 

including education, employment, public accommodation, transportation, voting, housing 

and mortgage and credit access, as well as in the military. Many federal government 

agencies include civil rights mandates as part of their missions, and the Equal Employment 

Opportunity Commission (EEOC), was specifically established to address issues of 

discrimination throughout the national workforce. The most comprehensive federal law is 

the Civil Rights Act of 1964. Title VII of that Act prohibits employment discrimination on 

the basis of race, colour, religion, sex, or national origin. Title VIII of the Civil Rights Act 

of 1968 (the Fair Housing Act) prohibits discrimination in housing and housing-related 

transactions on the basis of race, colour, national origin, religion, sex, disability, and 

familial status. Nearly all the states have human rights offices and/or commissions, which 

work to ensure that human rights and civil rights are respected within their jurisdictions. 

However, these local and state commissions are often under-funded. Many issues related to 

racial discrimination happen at the local level.  

123. Mr. Dakwar stated that despite some progress made over the last several decades, 

people of African descent continue to face intentional, structural, and de facto forms of 

discrimination which manifest in unequal access to quality education, housing, health 

services, employment, electoral disenfranchisement and discrimination in the criminal 

justice system, among many other issues.  

124. Mr. Dakwar stated that while courts are the main vehicle to provide redress and 

remedies to victims, especially with respect to people of African descent, U.S. Supreme 

Court decisions have brought about significant changes in procedural requirements that 

have erected barriers to access to courts and deny justice to plaintiffs. In Alexander v. 

Sandoval, the Supreme Court requires plaintiffs to meet the far more onerous standard of 

proving discriminatory intent. Given the fact that present-day discrimination is subtle, the 

law imposes an onerous burden on racial minorities who seek to assert their rights. Mr. 

Dakwar notes that this burden of proof exceeds the requirements of the Convention and of 

international law. Two other cases, Twombly and Iqbal, have substantially raised the 

pleading requirements so that plaintiffs are, in effect, required to prove their case at the time 

the case is filed or face dismissal before any adjudication on the merits of the case.  

125. The expert talked about the pervasive practice of racial profiling in the United States 

and explained that there is no comprehensive federal law that prohibits racial profiling; this 

is not sufficiently addressed through state level legislation either. Mr. Dakwar discussed the 

significantly high burden of proof faced by victims when bringing criminal charges against 

law enforcement. As a result, few prosecutions for racially discriminatory law enforcement 

conduct are successful.  

126. Mr. Dakwar stated that due to reservations entered by the United States, ratified 

human rights treaties have had little or no impact on its domestic policies. In his view, these 

reservations, together with the inadequate domestic implementation of human rights 

treaties, significantly undermines these treaties and renders the significant protection 

contained therein meaningless.  
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127. The Chair-Rapporteur thanked Mr. Dakwar for his comprehensive presentation on 

the experience of access to remedies in the United States. He highlighted the fact that 

although federal law provides a level playing field, states are free to offer more protection. 

He noted that the onerous burden of proof presented by the need to prove discriminatory 

intent of perpetrators can be found in a number of jurisdictions and is not an easy issue to 

overcome. The Chair-Rapporteur further noted the phenomenon of racial profiling and the 

erosion of access to remedies in recent years. He reflected on the way reservations to 

human rights treaties in the United States limit the applicability of international law. The 

Chair-Rapporteur requested Mr. Dakwar to elaborate on whether, in the context of the 

situation in the United States, he considered that complementary standards were needed.  

128. The representative of Pakistan noted that despite countries’ legal frameworks to 

prevent discrimination, hate crimes are still on the rise which indicates that something is 

lacking. She asked whether a legally binding instrument would be useful, especially with 

regard to racial profiling which is not covered by Convention.  

129. The representative of Indonesia asked Mr. Dakwar whether Congress or the 

executive branch of government is hesitant on certain cases related to the Convention like 

racial profiling. He asked, considering the judiciary should be impartial but still needs to 

follow decisions by the government, where could victims go for access to justice?  

130. The representative of South Africa stated that racial profiling is an issue around the 

world and it shows the need to work on procedural gaps in the Convention, and 

demonstrates that national mechanisms have gaps. She said that once national remedies are 

exhausted, one needs to look further in order to give redress to victims. The delegate 

described South Africa’s hate crime legislation that it is developing, and the role of the 

South African Human Rights Commission in protecting human rights, investigating 

violations and securing appropriate redress.  

131. In response to the question posed by Pakistan, Mr. Dakwar appreciated the 

frustration at seeing the well-documented reports on the rise of hate crimes, xenophobia and 

intolerance in different parts of the world, including in the United States. He stated that 

national legislation has a central role in providing a comprehensive framework to tackle 

hate crime. Determination and political will are critical. He stated that international 

frameworks often do not offer specific guidelines; notably, the Convention does not 

explicitly name racial profiling as an unlawful practice. However, CERD has repeatedly, at 

every review, scrutinized the United States on this topic, and has indicated action that the 

United States needs to take in the area of legislation. 

132. Mr. Dakwar agreed that national legislation is not always the only solution as it is 

often lacking guidance, structure, resources, and political will to enforce the legislation. 

Anti-racial profiling legislation has not been passed by Congress, but the administration has 

been active in enforcing other existing laws in civil rights protection to address the issue of 

racial profiling. The Justice Department’s new guidance on the use of race by law 

enforcement has added insight into how federal agencies should handle racial profiling. 

However, it also includes inappropriate loopholes, particularly in the area of national 

security and border enforcement.  

133. Mr. Dakwar noted that there is always going to be a gap between the international 

framework and the national implementation, and that it is debatable to what extent a new 

instrument would be appropriate as the rise in hate crimes could be because of the gap in 

Convention, or because States are not actively implementing at the national level. He said 

that the United States government could do much more to enforce the Convention. 

However, he worried that the risk of opening up negotiation of the Convention was to lower 

the standards that were adopted decades ago. He said that taking a look at how the 

concluding recommendations and general comments of CERD can be taken more seriously 

would be beneficial.  

134. With regard to the question by Indonesia, Mr. Dakwar explained that there are 

federal offices that hear cases in each government department. Most federal departments 

have a civil rights office, although they are very limited in what they can do. The expert 

noted that victims can also access courts under constitutional law, but the challenge here is 

accessing evidence to prove cases which is often with the perpetrator. He added that this is 

not consistent with Convention requirements.  
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135. The representative of Namibia discussed the ways in which Namibia has attempted 

to correct some of the wrongs of its colonial past. She explained that the parliament is 

empowered by the Constitution to promulgate affirmative action legislation aimed at 

achieving a balanced structure of the public service including the police, the defence force 

and the prison services. This gave rise to the Affirmative Action Act of 1998 which 

provides for affirmative action measures to achieve equal opportunity in employment for 

racially disadvantaged persons. The representative added that racial profiling is a serious 

issue which has devastating consequences for the protection and promotion of human rights 

of people. Namibia expressed particular concern about the use of force against minority 

populations and in particular, against persons of African descent by law enforcement 

officials. She requested further insight into what can be done by the Ad Hoc Committee to 

combat these phenomena, and how to deal with State reservations. The delegate asked what 

the expert would like to see reflected in any complementary standards to the Convention. 

She further asked if Mr. Dakwar agreed with the recommendation of the Special 

Rapporteur Mutuma Ruteere that the recruitment of persons of minority backgrounds in law 

enforcement agencies can contribute to solving these problems.  

136. The representative of Slovakia noted that there was room to deal with issues at the 

national level and existing instruments in national legislative frameworks, which are key in 

the implementation of the Convention. 

137. The representative of Egypt stated that the new Egyptian constitution, adopted in 

2014, prohibits discrimination. Discrimination and incitement of hatred in Egypt is a crime 

punishable by law. Since 2011, the delegate stated that a number of laws and decrees have 

been issued to fulfil the country’s international obligations under human rights instruments. 

The Egyptian government has also launched a number of programmes to ensure the 

enjoyment of political, economic, and social rights without discrimination in cooperation 

with national human rights institutions and civil society organisations. In addition, Equal 

Opportunity Units have been established within ministries to counter discrimination. At the 

international level, Egypt expressed concerned about the rise of racist and discriminatory 

trends based on extremist ideologies that promulgate religious intolerance, racial profiling, 

and incitement to racial and religious hatred. The delegate noted the ongoing refugee crisis 

and the aggravated forms of discrimination faced by refugees when they arrive in new 

countries. She asked Mr. Dakwar for insight on how complementary measures introduced 

to the Convention would combat this phenomenon. 

138. The representative of Pakistan, on behalf of the OIC, stated that the issue of political 

will had been raised about repeatedly and requested further information on how this issue 

could be addressed. She also noted that in some countries, xenophobia is part of political 

discourse. She asked for input on how civil society can step in, as well as the international 

society as a whole. 

139. Mr. Dakwar responded to Namibia’s question by noting that it is imperative to 

address history and past wrongs, and how civil society continues to address this. He stated 

that the historic context should always be kept in mind in order to improve the future. He 

remarked that although the United States passed civil rights legislation in the 50s, 60s and 

70s, this has not been enough address the deep history of discrimination in the country, and 

substantive equality is lacking.  

140. Mr. Dakwar observed that there has been a militarization of policing that has been a 

serious concern to the ACLU because it has made law enforcement not an institution that 

communities could trust and seek protection from, but rather a force that is using 

militarized weapons to enforce safety. In the area of law enforcement, Mr. Dakwar 

acknowledged the lack of diversity; the vast majority of police are white, even in 

predominantly black communities. The administration is encouraging diversity in law 

enforcement and this is critically important, but this is not enough and can also be used to 

hide discrimination. He stated that there should be specific laws regarding diversity in 

policing, but he pointed out that social ills should be addressed in other areas as well. He 

added that the International Association of Police Chiefs recently made a rare statement in 

which it acknowledged and apologized for the history of police engagement with African 

American and black communities in the United States. 
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141. To address unintentional discrimination, Mr. Dakwar argued that data collection is 

needed to prove disparity and to show which biases have what kind of impact. In the area of 

death penalty, for instance, that there is racial disparity: white persons are less likely to 

receive the death penalty. In response to Egypt’s statement, Mr. Dakwar noted that 

complementary standards relating to migrants is a neglected area, although CERD has done 

important work in this matter. Even though Convention doesn’t elaborate explicitly on 

discrimination against migrants, CERD published a general comment regarding 

discrimination against non-citizens. He stated that in the United States, deportation of 

immigrants happens without taking into account international law.  

142. Mr. Dakwar stated, in response to the question by Pakistan, that a lack of political 

will on acting on recommendations of regional and global human rights bodies is an 

important issue. In some countries, there is a national action plan. CERD said it would be 

an important step for the United States to adopt a national programme of action. ACLU has 

been advocating for a national action plan to implement the Convention, but there has been 

no answer from the government. With regard to complementary standards, Mr. Dakwar 

proposed that the existing measures should be first exhausted. He added that political will is 

needed to implement the Convention. Countries have ratified many treaties but 

implementation is lacking. He also noted the risk of watering down some of the existing 

mechanisms if Convention were to be renegotiated. The expert pointed out that the United 

States does not have a National Human Rights Institution. He would like to see an 

independent, fully funded Commission that would help in international, federal, state and 

local implementation of the Convention. 

143. In response to a question by the representative of Pakistan about the upcoming 

United States elections, Mr. Dakwar responded that the ACLU does not take sides, and he 

commented on the lack of equal access to voting by minorities in the United States. Mr. 

Dakwar noted that millions of people continue to be disenfranchised. There are 5 million 

individuals, disproportionally in the African American and Latino communities, who are 

not allowed to vote due to former convictions, even though they have completed their 

sentence.  

144. The representative of Egypt emphasised that there are new forms of migratory flows 

from the Middle East and other regions due to violent conflict and climate change. Many of 

them reside in a grey area, as they are irregular migrants waiting for refugee status. The 

representative requested further information on discrimination against refugees in the 

United States and other regions. Mr. Dakwar responded that the main issue in terms of 

migrants in the United States concerns the U.S.-Mexico border. He stated that protection 

should be given to all people regardless of their status. The expert also noted the role of 

media in negative depictions of migrants and refugees. He also mentioned that the OHCHR 

published important new guidelines on the protection of migrants at international borders 

and how to treat individuals in this situation. Mr. Dakwar reiterated the need to address 

climate change as a reason for migration.  

145. At the 8th session on 20 October, the Committee heard presentations on national, 

regional and international perspectives on effective and adequate remedies and the right to 

seek from competent national tribunals and other national institutions just and adequate 

reparation and satisfaction for victims, consistent with article 6 of the Convention and 

paragraph 165 of the Durban Declaration and Programme of Action, from Mr. Jerald 

Joseph, Commissioner National Human Rights Commission of Malaysia and Ms. Lilla 

Farkas, Senior Legal Policy Analyst, Migration Policy Group, in Brussels. 

146. Mr. Jerald Joseph of the National Human Rights Commission of Malaysia identified 

a number of challenges facing the ASEAN region including the racialization of criminality, 

racism in the business environment, persecution of ethnic and religious minorities, 

xenophobia, and the use and exploitation of racist sentiments by groups, agencies and 

individuals, particularly in voting processes and through the internet. Nevertheless, Mr. 

Joseph noted that some Governments have taken remedial steps to counter racial 

discrimination. He gave some illustrative examples from the region including the 

establishment by some governments of a commission on minorities, the promotion of 

interfaith and inter-religious dialogue, the reform of unfair laws that institutionalize 

discrimination, and the launch of national peace and reconciliation processes. Mr. Joseph 

also highlighted the actions taken by Pusat KOMAS, the NHRI of Malaysia, in urging 

ratification of the Convention. 
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147. Mr. Joseph noted that to provide for effective remedies, political will for the 

development of a full human rights framework had to be strengthened and denial politics 

had to come to an end. He stated that policies of division had to be abolished and that 

ethnic and religious-based parties should be more inclusive. Furthermore, he said that the 

exploitation of fears of communities and the promotion of “siege mentality” had to be 

exposed and curtailed. Mr. Joseph closed his presentation by underscoring the importance 

of education and awareness-raising programmes on racial discrimination. He noted that 

despite some progress made to introduce human rights education in schools, this initiatives 

has only reached 222 schools out of 10,000 over the last five years.  

148. The representative of Pakistan, on behalf of OIC, noted the “domino effect” in the 

world particularly as it relates to discrimination against Muslims and the conflicts around 

the world. The delegate expressed concern about the lack of disaggregated data collection 

in some countries. She noted the importance of international standards in combating racism 

and racial discrimination. The representative expressed concern about the growing 

acceptability in political spheres of the use of ethnicity and religion in voting processes. 

149. Mr. Joseph stated that ratification of the Convention by Malaysia was a challenge as 

the country wanted to ensure of its compliance first. On the question of data collection, Mr. 

Joseph agreed that this was a challenge in many States. In response to the question posed 

by Pakistan, Mr. Joseph said that people should respond to these “domino effects” with 

greater solidarity with victims.  

150. The representative of Mexico noted the importance of human rights education as a 

means to change societies and to tackle racism and xenophobia, especially in countries that 

are not yet State parties to the Convention. 

151. Ms. Lilla Farkas, Senior Legal Policy Analyst of the Migration Policy Group in 

Brussels, discussed the remedies available under European Union law for discrimination 

based on racial or ethnic origin. She stated that the European Union has an enormous 

pulling effect on European States; however, only with practical will would there be a 

practical way of ensuring equality. She highlighted a discrepancy in that while all European 

Member States had ratified the Convention, the European Union itself had not.  

152. In her view, the jurisprudence on anti-discrimination from the European Court of 

Justice is far more sophisticated and has more binding power on States than the European 

Court of Human Rights. Particularly, Ms. Farkas explained that there is a problem with 

courts finding racial discrimination in the European Court of Human Rights. She 

underscored that individual litigation is not efficient. The European Court of Human Rights 

has only found discrimination in 20% of the more than 70 Roma rights cases it has 

delivered judgments on even though there was clearly racial discrimination at play. 

153. Ms. Farkas observed a lack of horizontal coordination among monitoring bodies in 

the EU system. In her experience as General Rapporteur for the dialogue on Roma within 

the Council of Europe, she found that often there is preaching towards Roma organizations 

without learning. She stated that better streamlining and coordination of monitoring bodies 

would be highly beneficial for victims. 

154. Ms. Farkas discussed the various laws protecting against racial discrimination in the 

EU system. The EU Racial Equality Directive took Convention as its model because there 

was no European general model at the time. The Racial Equality Directive provides for the 

role of NGOS to make interventions and submit amicus curiae on behalf of plaintiffs, the 

reversal of the burden of proof, and the establishment of equality bodies. There is also 

Article 47 of the EU Charter of Fundamental Rights which represents quite a low standard 

in terms of remedies and sanctions provided by EU law. Article 47 prescribes the “right to 

an effective remedy before a tribunal” and that “everyone is entitled to a fair and public 

hearing within a reasonable time by an independent and impartial tribunal” and there is the 

possibility – not an obligation on Member States – for victims to be advised, defended and 

represented. The Charter also mentions legal aid which Ms. Farkas is so expensive in 

reality that it will likely never be available universally. She also spoke of the cutting of 

legal aid budgets across Europe at the moment which has meant that legal aid is available in 

far less cases. 
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155. Article 13 of the EU Racial Equality Directive is relevant to the work of the Ad Hoc 

Committee because it stipulates the establishment of national mechanisms to promote equal 

treatment without discrimination on the grounds of racial or ethnic origin. Ms. Farkas 

underlined the important role played by equality bodies in securing justice in racial or 

ethnic origin discrimination cases. She stated that the most important judgments rendered 

by the Court of Justice of the EU in racial and ethnic origin discrimination have been due to 

the intervention and active participation of equality bodies. In particular, she noted that 

intervention and representation of victims by equality bodies and NGOs has been the key to 

bringing cases of Islamophobia before the courts. Without these bodies, Ms. Farkas 

questioned whether these cases would be litigated at all. However, Ms. Farkas noted that 

States can and do interfere with the function of equality bodies and impede their 

effectiveness by cutting their budgets.  

156. Ms. Farkas discussed a number of procedural and substantive issues that arise when 

victims try to access remedies in the EU system. Actio popularis standing for NGOs and 

equality bodies is very important but all too often, resistance is faced from Member States 

and from courts to allow this standing. Currently, EU legislation does not allow actio 

popularis standing to be provided. Ms. Farkas also spoke of the time limitations on 

introducing claims and legal fees, both of which can act as prohibitive barriers for victims. 

Additionally, access to specialized tribunals is sometimes prevented by new legislation. 

States sometimes limit access to justice by racialized or minority groups. Ms. Farkas gave 

the example of Irish Travellers who were not allowed to take discrimination cases to 

specialized tribunals and had to pursue their claims in general civil courts instead. This can 

have a chilling effect on victims bringing complaints.  

157. In the area of sanctions, Ms. Farkas identified substantive issues. She noted that 

while it is easy to get injunctions from courts, they are not as keen to implement actual 

change or ask governments to implement change. While a plaintiff may get some money, 

nothing substantially changes in the end. Furthermore, Ms. Farkas stated that courts are not 

amenable to imposing a high quantum of damages; the United Kingdom, in particular, had 

a tendency to impose caps on damages.  

158. The representative of Pakistan, on behalf of OIC, asked the expert whether the legal 

system in the EU considers psychological or other remedies in restoring the victim’s 

dignity in addition to monetary compensation.  

159. The representative of South Africa asked whether the 20 per cent discrimination 

found in Roma rights cases were due to a weak understanding of racial discrimination 

among individuals and institutions, leading to indirect institutional discrimination.  

160. The representative of Mexico noted that while the European legal framework was 

not effective as victims would expect it to be. She asked the panellist how complementary 

standards could benefit victims’ access to reparations. 

161. Ms. Farkas noted that dignity of the victims is extremely important and that every 

successful case has a symbolic added value. She pointed out that important steps have been 

taken in Europe in awareness-raising about victimization outside of the courts. She 

emphasized that courts are not the solution for everything in society. Ms. Farkas stated that 

the focus on the integration of migrants and Roma means that European policies do not take 

into account the full scope of the term “racial minorities”. In response to South Africa’s 

question, Ms. Farkas clarified that these statistics are in regard to the 47 Member States of 

the Council of Europe; she stated that there were certainly differences in the Council of 

Europe and European Union system regarding non-discrimination principles and 

procedures. Lastly, Ms. Farkas called on Convention States parties to establish an equality 

bodies network in order to achieve better and coordinated outreach to victims.  

 E. Racism and sport  

162. The 12th meeting on 25 October commenced with brief a discussion of the draft 

document of the informal meetings held during the 11th meeting. The delegates undertook 

to take the document back to their capitals for reactions. The Chairperson-Rapporteur 

encouraged concrete recommendations upon which further discussions could be based.   
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163. At this meeting, the Ad hoc Committee also considered the topic of “Sport and 

Racism”. The Committee heard a presentation by the Anti-Racial Discrimination Section of 

the Office of the High Commissioner for Human Rights which noted that sport had the 

potential to influence policy-making and to carry a powerful human rights message directly 

to people. Sport’s unique ability to transcend the confines of “diplomatic Geneva” and 

reach millions of fans was underlined. Given that around 70 per cent of the world’s 

population watches sport and a great many people practice sport, there is a huge potential 

for outreach activities.  

164. It was noted that sport and racism had slowly been gaining attention at the Office of 

the High Commissioner for Human Rights, and that racism and sport were themes and 

topics of recent sessions of the IGWG, the Ad Hoc Committee and the Human Rights 

Council. It was pointed that while focus and activities on sport and racism was gaining 

increasing attention, there were limited human and financial resources available to provide 

this support at the Office.  

165. It was pointed out that while the majority of sports federations had rules against 

discrimination, including anti-racial discrimination, there was a general lack of guiding 

principles in place. The importance of pursuing a multi-stakeholder approach, adopting and 

enforcing national action plans and strategies against discrimination in sport; encouraging 

diversity in sports; considering issues of multiple discrimination; targeting sanctions against 

individual perpetrators; and long-term prevention strategies focusing on dialogue and 

empowerment were highlighted. The Chairperson-Rapporteur emphasized that it is 

importance of considering issues of sport and racism holistically and beyond major football 

and sporting mega events. He underlined that sport is an important vehicle which has the 

potential to lift people from poverty and it presented a good vehicle for conveying anti-

racism messaging.  

166. The delegate of South Africa noted that it is important to take into consideration also 

other sports, apart from football, as there are some countries where football is not the most 

integrated or practiced sport, and that sports such as cricket, swimming, gold etc. were less 

united and still largely unintegrated. She inquired about whether OHCHR had engaged with 

other sporting associations, and whether issues concerning sport and racism outside Europe, 

was a focus of the Office.  

167. The Chairperson-Rapporteur recalled that sport and racism had been discussed at 

several prior sessions of the Ad Hoc Committee, most recently at the seventh session. He 

noted that sport can be a vehicle for peace and human development; and there remain cases 

of virulent displays of racism in sport. He recalled that paragraphs 86 and 218 of the 

Durban Declaration and Programme of Action refer to racism sport, and that racism and 

sport appeared to be an area of possible convergence in the Committee.  

168. The representative of South Africa on behalf of the African Group asked the speaker 

if there is a need for complementary standards on sport and racism, in light of the need for 

comprehensive follow up to the Durban Declaration and Programme of Action and its 

paragraph 218 which “urges States, in cooperation with intergovernmental organizations, 

the International Olympic Committee and international and regional sports federations, to 

intensify the fight against racism in sport by, among other things, educating the youth of the 

world through sport practised without discrimination of any kind and in the Olympic spirit, 

which requires human understanding, tolerance, fair play and solidarity.” 

169. The representative of the Anti-Racial Discrimination Section replied that there is a 

there is a gap, in that federations might be convinced but were uncertain about how to 

properly implement their policies in line with international standards, or national strategies 

and action plans. He added that the Office’s approach on sport and racism should be 

beyond mega-sporting events, as sports provide a chance to effect cultural change. The 

intention was to apply a global approach to the issue, involving various sports federations 

and other stakeholders.  

170. The representative of the United States of America noted that sports have a unique 

capacity to inspire humanity and to positively impact the lives of people who participate in 

them, whether as athletes or spectators. Sports competitions have often served as venues to 

symbolically bridge barriers and reduce hostility between and among diverse groups of 

people in the global community. She highlighted the recent Rio Olympics and Paralympics, 

where a diverse and talented group of athletes represented the United States of America.  
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171. She informed that the U.S. Department of State manages extensive sport diplomacy 

programs that engage and develop talented future leaders and convey messages of inclusion 

and acceptance. Using sports as a vehicle for greater opportunity and inclusion, the Bureau 

of Educational and Cultural Affairs at the State Department conducts exchange programs 

for more than 55,000 participants each year, reaching out to youth, educators, athletes, 

artists, as well as young professionals in government, business, and non-profit sectors.  

172. In addition, the Sports Visitors program brings youth athletes and youth influencers 

to the United States for a short-term sports cultural exchange, including sessions on gender 

equity in sport, acceptance and tolerance, sport and disability, and conflict resolution. It 

provides Americans with an opportunity to interact first-hand with people from every 

region of the world, which can help prevent and reduce xenophobia and increase inter-

cultural understanding.  

173. The representative stated that the United States supported the efforts of the Ad Hoc 

Committee to bring attention to this important issue and to promote the effective 

implementation of the CERD, including through sports diplomacy and sports programming. 

174. The Chairperson-Rapporteur noted that over several prior sessions, the Committee’s 

discussions and the contributions made by the various experts on racism in sport, seemed to 

indicate some convergence with regard to potential normative and procedural gaps in this 

area that need to be addressed. He noted a few areas of consensus such as: implementation 

and enforcement of anti-racism legislation and codes at the national level where they do not 

exist and improvement where they do exist; encouraging strong anti-racism commitments 

from ports governing/regulatory bodies and associations; improving the focus on education 

in addressing racism in sport; sanctioning of racism should be clear and directed at 

individuals; improved institutional cooperation and partnerships within the United Nations 

system would also be useful; and the adoption of legislation by sports governing bodies to 

promote more racially diverse and representative sports and media institutions could also be 

considered. He recalled that the Convention did not make explicit reference to sport. 

175. The representative of the European Union agreed that there may well be a gap and 

indicated that a multi-stakeholder approach could be valuable, noting the importance of 

involving sport associations. 

176. The delegate of the Republic of South Africa, on behalf of the African Group, stated 

that while it had no direction from the Group to consider the question of gaps with regard to 

racism and sport, a good starting point could be for the Committee to look at conscious and 

recommendations on the topic discussed during the 6th session of the Ad Hoc Committee, 

as well as the expert presentations and discussions from previous sessions.  

177. The Committee continued its 12th meeting by holding informal consultations on the 

topic of racism and sport. 
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