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I. Introduction

1. Pursuant to Human Rights Council resolution 20/24, the Independent Expert on the
enjoyment of all human rights by older persons conducted an official visit to Austria from
22 to 30 January 2015, at the invitation of the Government. The purpose of the visit was to
identify best practices and gaps in the implementation of existing law relating to the
promotion and protection of the rights of older persons in that country. During her visit, she
met government representatives, non-governmental organizations and others working on
issues related to older persons. The Independent Expert thanks the Government of Austria
for extending this invitation to her and for its cooperation throughout the visit.

II. Background and context

2. More than 18.4 per cent of the population of Austria is currently 65 years of age or
above and the age structure will continue to shift significantly towards older persons in the
years to come. It is estimated that the figures will rise to almost 24 per cent of a population
of slightly more than 8 million people in 2030."

3. The group of older persons aged between 65 and 79 will grow drastically as the
baby-boomer generation grows old and as a result of the steady increase in life expectancy.
There will also be significant increases in the share of the very old, i.e. those aged 80 years
and more, from around 400,000 in 2011 to almost 1 million in 2050.

4. In the independent Global AgeWatch Index,” Austria ranks fourteenth. This was
congruent with the Independent Expert’s findings during her visits. She also noted a
number of positive initiatives and good practices adopted in Austria to ensure the
enjoyment by older persons of all human rights. In particular, she appreciated the
institutionalization of the participation of older persons in decision-making through the
Senior Citizen Council and commended Austria on its adoption of the federal plan
regarding older persons.

III. Administrative, legal, institutional and policy framework

5. Austria is a federal republic comprised of nine independent federal provinces
(Lénder) that are administered by local governments headed by a provincial Governor. The
Lénder enjoy certain autonomy, including constitutional authority to enact certain
legislation and take administrative decisions. Nevertheless, most public affairs fall under
the competence of the federal authority.

6. Austria has ratified several international treaties that are of particular importance to
older persons and that include direct or indirect references to the human rights of older
persons. It is party to the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment and its Optional Protocol, the International Covenant
on Civil and Political Rights and its Second Optional, the International Convention for the
Protection of All Persons from Enforced Disappearance, the Convention on the Elimination
of All Forms of Discrimination against Women, the International Convention on the
Elimination of All Forms of Racial Discrimination, the International Covenant on
Economic, Social and Cultural Rights and the Convention on the Rights of Persons with

! See the website of the Austrian statistical office: www.statistik.at.
% See www.helpage.org/global-agewatch/population-ageing-data/country-ageing-data/?country=Austria.
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Disabilities. It is not, however, party to the International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families or the Optional Protocol
to the International Covenant on Economic, Social and Cultural Rights.

7. The Convention on the Rights of Persons with Disabilities in particular contains a
number of references to age and older persons, such as article 16 (2), on age-sensitive
measures to protect against exploitation, violence and abuse; article 25 (b), on the right to
health; and article 28 (2) (b), on the right to an adequate standard of living.

8. As a member of the European Union, Austria is obliged to conform to the European
Union acquis communautaire and the standards it sets. Most notably in this regard is article
25 of the Charter of Fundamental Rights of the European Union, which calls on member
States to recognize and respect the rights of the elderly to lead a life of dignity and
independence and to participate in social and cultural life. In accordance with article 23 of
the European Social Charter, Austria furthermore committed itself to adopting or
encouraging appropriate measures to ensure social rights of older persons with regard to
participation, independence and self-determination.

9. Austria has also ratified most of the Council of Europe treaties on human rights and
culture. It is not, however, party to Protocol No. 12 of the European Convention on Human
Rights, which includes a general prohibition on discrimination, and the European
Convention on the Legal Status of Migrant Workers.

10.  Austria, moreover, protects human rights, including the human rights of older
persons, in its Constitution and in numerous individual laws. The European Convention on
Human Rights does not only have the status of a treaty under international law, but is
directly applicable to federal constitutional law and therefore part of the Austrian
Constitution. Moreover, article 7, paragraph 1, of the Austrian Constitution provides that all
nationals are equal before the law and that privileges based upon birth, sex, estate, class or

religion are inadmissible. No one shall be discriminated against on the grounds of disability.

11.  In 2012, further to section 11, paragraph 2, of the Federal Senior Citizens Act,’
Austria adopted a federal plan ageing entitled “Ageing and Future: Federal Plan for Senior
Citizens ”. This research-based long-term plan is a cornerstone of Austrian policy regarding
older persons. It seeks to guarantee and to improve the quality of life of older persons and
to ensure their active involvement and participation in all spheres of life. It contains specific
recommendations in a large number of areas, including participation, the economic
situation, employment, health, education, older women, generations, housing and mobility,
care and nursing, social security, media, discrimination and violence, migrants, and
infrastructure. Beyond the federal level, each of the provinces has developed policies, plans
and programmes that deal specifically with older persons. Austria’s national action plan on
disability 2012-2020 also devotes a chapter to older persons with disabilities.

12. The responsibility for older persons in Austria extends across several ministries. The
two main ministries dealing with issues of concern to older persons are the Ministry of
Labour, Social Affairs and Consumer Protection, and the Ministry of Health. As far as
legislation and its enforcement are concerned, the federal Government plays a central role;
however, many competencies are delegated to the provinces or to the social security
institutions.

13. Since July 2012, the Austrian Ombudsman Board has been responsible for
protecting and promoting compliance with human rights, and its monitoring activities
therefore extend to ensuring the human rights of older people. It also acts as a national

3 Federal Law Gazette No. 84/1998.
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prevention mechanism and monitors human rights in all institutions and facilities where
people with or without disabilities are in danger of being particularly vulnerable to abuse,
inhumane treatment and measures that deprive them of liberty. These institutions include
correctional institutions, police stations, psychiatric facilities and facilities for persons with
disabilities, older persons’ homes and long-term care facilities.

14.  To strengthen the participation of older persons in relation to issues affecting them
and to establish an institutionalized dialogue, the Federal Senior Citizens Advisory Council
was created. It makes proposals for social, economic, health policy, housing policy and
cultural measures in senior citizens’ policy.

15.  The Council is the official representation of older persons and has the same status as
social partners, i.e. the statutory representative bodies of employees, business people and
farmers, in all matters affecting the interests of older persons. It is an umbrella organization
of Austrian associations for senior citizens and a mechanism for dialogue between political
decision makers and the representatives of older persons to ensure that the concerns of
older persons and the proposals on how to address them are brought to the attention of the
Government through the Minister of Labour, Social Affairs and Consumer Protection. This
body helps to ensure the political participation of older persons, as it provides for rights to
co-determination in a number of important areas: the active design of future senior citizens’
policy in Austria; the Commission of Experts on Pension Reform; the autonomous
administration of the social insurance institutions; and the Advisory Council of the
Federation of Austrian Social Insurance Institutions.

IV. Independent Expert’s main findings

A. Discrimination

16.  The Equal Treatment Act* and its latest amendment, which entered into force in
August 2013, prohibit any direct and indirect discrimination in the workplace, including on
the basis of age.

17.  Protection against discrimination at the level of the Lé&nder most importantly
concerns public employment. With the exception of Lower Austria, all provinces extended
the scope of anti-discrimination protection beyond the employment sphere to access to and
supply of goods and services, housing, social security and benefits and health.

18.  The Ombud for Equal Treatment is an independent State agency that consists of
three individuals, one of whom deals specifically with discrimination on the grounds of age.
Its mandate, however, is limited to the area of employment and occupation. Irrespective of
a person’s race, ethnic origin, religion, age and sexual orientation, the agency is responsible
for counselling and supporting victims of discrimination in relation to employment. It can
conduct independent enquiries and surveys, publish independent reports and make
recommendations on discrimination-related issues. In practice, it mostly negotiates out-of-
court settlements and has almost no role before the courts. It can also, however, initiate
proceedings before the Equal Treatment Commission at the request of the person concerned.

19.  Despite the comprehensive legal framework, enforcement of anti-discrimination
provisions in Austria remains deficient. One reason is that the legal framework is complex
and fragmented, and that instead of a single mechanism there are a number of parallel
systems at the federal level and at the level of the provinces, as well as for disability-related

4 Federal Law Gazette No. 66/2004.
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matters.’ Resources of the federal equality bodies are also insufficient. Another reason is
the lack of awareness among the population, including about the existence of specific
legislation.

20.  Discrimination in access to facilities and services in Austria remains a concern.
Financial services, such as loans or mortgages, or insurance, are often not available to older
people or are prohibitively expensive because of the inappropriate use of age as a criterion,
including for determining risk. The Independent Expert was pleased to learn during her
visit that it was planned to extend the scope of the Equal Treatment Act to include access to
and supply with publicly available goods and services, including housing space.

Violence and abuse

21.  Violence against older persons in Austria remains a taboo subject. It often happens
inconspicuously and in many cases goes unnoticed although there are indications that
violence occurs rather frequently in all types of settings.® Violence against older persons
takes many different forms, including discrimination in the public sphere, linguistic
discrimination, isolation, neglect and financial exploitation, psychological violence, the
withholding of basic needs and physical attacks.

22.  Further improvements regarding the protection of and support for victims of
violence were made in 2009, with the amendment of the Protection against Violence Act.
Under the Act, police can impose a two-week barring order in cases of violence, evicting
the endangering person from the dwelling with immediate effect, so that the victim can stay
there safely.

23.  If there is a need to prolong the protective measures beyond this term, victims can
apply to court for a temporary injunction under civil law against the perpetrator, which will
order the perpetrator to leave the apartment and forbid the person to return to it. While the
measures have been effective in cases of violence against women, they are of lesser effect
in relation to violence against older persons because of the interdependence between the
person in need of care and the caregiver.

24.  There are no representative data concerning domestic violence against older persons
for Austria, in part because criminal statistics are not disaggregated by age. Reasons for
underreporting include the privacy barrier in family relationships, the lack of awareness and
the fear that older persons have of reprisals by the caregivers. Moreover, collective
prejudice against older people and public awareness influence the way in which abuse and
violence is perceived, recognized and reported.

25.  Eighty per cent of Austrian older persons are cared for at home within the family.
According to a study carried out by the Ministry for Labour, Social Affairs and Consumer
Protection in 2012, the persons close to older people thus constitute the greatest danger for
them in relative terms. Most common forms of abuse are financial exploitation, such as the

See, for example, Behinderteneinstellungsgesetz, BGBI Nr. 22/1970, Bundes-
Behindertengleichstellungsgesetz, BGBI  Nr. 82/2005 and Bundesbehindertengesetz, BGBI Nr.
283/1990.

Specific awareness-raising measures under way to establish both advisory competences within
existing structures and efficient strategies of action against violence against older persons will have a
medium-term effect.

See www.sozialministerium.at//cms/site/attachments/3/2/0/CH2275/CMS1314805959138/
praevention_und_intervention_bei_gewalt _gegen aeltere menschen kompl.pdf.
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use of the pension or care allowance of the old person, followed by frequent occurrences of
verbal abuse, threats and neglect.

26.  Violence against older people in family settings differs from violence in institutional
settings. The most common complaints in institutional settings relate to structural problems
in homes for the elderly and hospitals, rather than incidents involving individual caregivers.
There are also frequent complaints about incidents in public places, such as public transport,
public offices and shops regarding discrimination or verbal abuse.

27. It has been estimated that one out of four older women living in private households
in Austria are victims of violence and abuse, of whom 4.5 per cent are victims of frequent
and multiple forms of violence.® In cases of emotional and sexual abuse and the violation
of personal rights, the perpetrator was most frequently the partner or spouse, whereas in
cases of neglect and financial abuse, it is the children or children-in-law who are most
frequently involved. There are also some cases of neglect, financial abuse and the violation
of rights committed by paid caregivers.’

28.  Some of the measures that have proved effective in addressing the issue of violence
against women are not suited to managing conflict constellations and violent relationships
involving older women. Older women generally do not resort to the possibility of staying at
a women’s shelter.

Adequate standard of living

29.  On average, older persons in Austria enjoy a relatively high living standard.
According to the Global AgeWatch Index, the country ranks second in terms of providing
an enabling environment for older persons.'® In 2014, the at-risk-of-poverty rate for older
persons was around 14 per cent, while the rates for those living alone were 23 per cent and
for older women 16 per cent.'!

30.  Social transfers, and in particular the Austrian pension system, account for the
largest part of the resources of older persons and significantly contribute to ensuring
financial security of a large part of the older population. Pensions reduced the at-risk-of
poverty rate to 26 per cent and other social benefits further reduced it to 14 per cent in
2012."* Successive pension reforms have made claims to a pension and pension levels
more dependent on participation in the labour market. As career breaks, part-time work and
low incomes result in lower pension benefits, it is mostly women who lack financial
security in old age.

31.  The housing situation and housing needs of older persons are essential aspects of
active ageing and of the ability of older persons to live an autonomous life. Only about half
of Austrian older persons are homeowners and thus live rent free, which is way below the
Organisation for Economic Co-operation and Development (OECD) average of 76 per cent.
About 98 per cent of persons aged between 65 and 80 live in private households.

See www.inpea.net/images/AVOW-Austrian-Survey 2011.pdf.

Ibid.

See footnote 2.

National report on the implementation of the Economic Commission for Europe regional
implementation strategy for the Madrid International Plan of Action on Ageing 2002 (2007-2012),
Austria, October 2011, available from:
http://appsso.eurostat.ec.curopa.eu/nui/show.do?dataset=ilc_li02&lang=en.

Federal Ministry of Labour, Social Affairs and Consumer Protection, Social Protection in Austria,
Vienna, April 2014.
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32.  Austria provides a rich variety of housing options for older people, including mixed
and designated communities, age-adapted homes and flat-sharing concepts. Other schemes
include tax incentives and subsidies to encourage developers to build accessible and
appropriate housing for older people, or senior citizen apartments, which are governed by
the Austrian Tenancy Act.”* To qualify under the scheme, apartments need to cater to the
needs of older persons and provide for a basic supply of social services. Family members
cannot take over the tenancy inter vivos or upon death, which makes it attractive for
limited-profit housing associations to offer such apartments to older persons.
Accommodation at reduced rates, which is very common among older persons in Austria,
also enables many people to enjoy adequate living standards.

33.  Older persons often feel the need to change their home because it is no longer
adapted to their needs (e.g. too large, not barrier-free), but face considerable obstacles,
particularly financial, as new rents may be significantly higher. The Independent Expert
was pleased to learn during her visit that since January 2015 a new municipal housing
programme is available to older persons in Vienna, to help and financially support older
persons in changing to a smaller apartment.

Social protection and the right to social security

34, Austria has a comprehensive system of social security and welfare schemes. Social
security mostly falls within the responsibility of the central government, notably social
insurance, including pension insurance and universal benefits covering the entire resident
population. Local governments (i.e. provinces and municipalities) are responsible for part
of health care, housing and most of the social services.

35.  The system operates at two levels: the insurance-based system, which includes
pensions and which covers all gainfully employed persons and, to a large extent, their
dependents; and public welfare benefits that are made available by the federal, provincial
and municipal authorities to citizens in need, and who are not covered by the insurance
system.

36. In 2004, Austria reformed its pension system. The Act on the Harmonization of
Austrian Pension Systems, which entered into force in January 2005, provides a uniform
pension law for all occupational groups. In addition, there are efforts to align the
pensionable age for women with that of men. Starting on 1 January 2024 it will be raised by
six months per year, and harmonization will be completed by 2033. The reform also
introduced a bonus/malus system for deferred and earlier retirement.

37.  In spite of these measures, de facto retirement age in Austria in 2013 was 59.3 years
for women compared with 59 years in 2003 and 62.9 years for men compared with 62.7
years in 2003." The 2014 figures show a slightly more positive trend. Early retirement is
still regarded the desirable option by a large number of older workers in Austria,"* as well
as by Austrian employers. Pensions that do not reach a minimum threshold value are
increased by a compensatory supplement.

38.  Sustainability of pensions in Austria is monitored by the Pension Commission. The
Commission was established under the General Social Insurance Act and has been
submitting reports every three years since 2007 on the long-term financing prospects of the

Federal Law Gazette No. 520/1981.

See www.sozialministerium.at/cms/site/attachments/1/6/3/CH2088/CMS1313745345149/
social protection_in_austria.pdf

Wirtschaftskammer Osterreich: Erwerbstitigkeit Alterer et al. 2012/13.
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statutory pension scheme until 2050. The role of the Commission is to propose sustainable
reform measures if it identifies financing problems.

39.  There is also a means-tested minimum income scheme, which is a subsidiary safety
net of last resort within the social security system. Such benefits for instance include
housing assistance.

40.  Social services include a range of services, including for the benefit of older persons,
such as older persons’ homes and nursing homes, day-structuring and extramural services
as well as housing schemes for people with special needs. Coordination between the
different providers and between the provinces in the provision of these services remains an
area of concern. Whereas most cash benefits and health-care services in Austria are legal
entitlements, there seems to be no such entitlement to the majority of social services, most
of which fall within the competencies of the Linder.'®

41. The quantity and quality of social services varies across regions, particularly
between urban and rural areas. In terms of provision of services, some social local
governments run social services themselves, while other services are outsourced to non-
profit organizations, associations or private providers. The public sector plays a dominant
role in the area of homes for the elderly and nursing homes.

Education, training and lifelong learning

42.  Older persons learn differently from younger ones and have specific needs and
interests. Older persons learn to do, to know, to live together and to be, with informal
learning playing an important role. Austria has numerous projects in the fields of lifelong
learning or education after retirement in order to provide equality of access to diverse
learning offers.

43. A study commissioned by the Ministry for Social Affairs and Consumer Protection
in 2007"7 showed that participation of older persons in organized forms of education and
learning in Austria was relatively low. It also highlighted that education and social origin
are important factors determining the participation in educational offers for older persons.

44.  Ensuring access to education and training in old age requires that the living
environment (Lebenswelt) of older persons be taken into account in the planning and design
of educational officers. This does not mean, however, that educational programmes should
target older persons exclusively, as this would be limiting and could lead to creating spaces
of social exclusion. The Independent Expert in this regard commends Austria’s approach
that regular studies at universities are open to older persons, which also helps foster
intergenerational learning. This offer is used up to 70 per cent by older women.

45.  As specific pedagogical methods are required for teaching older persons, the
Independent Expert was very pleased to learn that Austria is one of the few countries
offering master’s degree programmes in gerontopedagogics.

46.  Continuous learning is also essential in the light of the very early de facto retirement
age in Austria. Any measures taken to discourage or reduce early retirement need to be
accompanied by measures in the area of employment, including education and training, to
ensure that people can meet job requirements. It is, however, important not to overfocus

The Ministry of Health is not in a position to ascertain if the services provided are legal entitlements.
See www.sozialministerium.at/cms/site2/attachments/8/5/7/CH2233/CMS1218112881779/
kolland._lernbeduerfnisse.zusammenfassung[ 1].pdf
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on employability, as this will not meet the interest of older persons beyond gainful
employment and hardly reaches educationally disadvantaged groups

47.  Education also has another dimension in terms of the situation of older persons.
Better-educated persons usually have better-paid jobs, contribute more to the social welfare
system as a result and will also be less likely to be at risk of poverty in old age. As poverty
and social exclusion in old age are also consequences of disadvantage and discrimination
suffered in the early stages of a person’s life, measures must be taken long before someone
turns 65, as this will, to an extent, determine the resources available in old age. For a
variety of reasons, the needs for care of those persons of 70 years and older who only
completed their compulsory education is twice that of those who hold a university
qualification.

Independence and autonomy

48.  Approximately 55,000 persons are estimated to have a legal guardian in Austria.
Half of these are under guardianship in respect of all aspects of life.'"® The number has
greatly increased in recent years and will continue to rise, given the intensity of ageing in
Austria.

49.  The amendment to the Legal Guardianship Law, which entered into force in 2006,
was an important step towards strengthening the self-determination of older persons and
persons with intellectual or psychosocial disabilities. It introduced the concept of enduring
power of attorney, through which people may appoint a person of trust as their future
representative when they still have the necessary legal capacity, ability to reason, to judge
and to express themselves. Another element strengthening self-determination is a person’s
right to state their preference regarding a potential future legal guardian in a written
nomination of legal guardianship.

50.  In September 2013, the Committee on the Rights of Persons with Disabilities noted,
however, that Austrian guardianship laws appeared to be old fashioned and out of step with
the provisions of article 12 of the Convention on the Rights of Persons with Disabilities.
During her visit, the Independent Expert was also informed that numerous complaints had
been brought to the attention of the Austrian Ombudsman Board in this connection. The
Independent Expert was pleased to learn that legal capacity and the introduction of
supported autonomous decision-making for persons with intellectual or psychosocial
disabilities were currently under discussion in Austria.

51. While progress has been made in recent years in the area of accessibility of
buildings, transportation and information, accessibility remains poor outside urban areas. A
number of cities and Lander have developed plans for improving accessibility to facilities,
but there is no uniform countrywide plan to provide comprehensive barrier-free
accessibility. Neither are there any mandatory provisions concerning the implementation of
barrier-free access and, most importantly, the elimination of existing barriers.

52.  Accessibility in rural areas is more restricted than in urban areas. Distances to
facilities for everyday activities are longer, and destinations and spatial structures are often
too dispersed for organizing efficient and dense public transport.

¥ See CRPD/C/AUT/CO/1, para. 27.
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G. Care

53.  Health care in Austria is based on a social-insurance model that guarantees all
inhabitants equitable access and a legal right to health services. The principle of statutory
health insurance, together with the co-insurance dependents (children and non-working
partners), ensures coverage of 99.9 per cent of the population. The main legislative basis is
the General Social Insurance Act.

54.  Competencies in the areas of health and care are fragmented, both regarding
legislation and implementation. The division of financial responsibilities among the federal
authorities—the Lander, municipalities and social security agencies—does not necessarily
match the general division of responsibilities for tasks and expenditure, even though the
2012 reform brought some improvement in this area.

55.  The main actors in the area of health at federal level are the Ministry of Health, the
Ministry of Labour, Social Affairs and Consumer Protection, the social security institutions
and the social partners. The Ministry of Health prepares laws, is responsible for the
protection of public health, as well as overall health policy, and functions as facilitator
between the different players in the health-care system, and also as decision maker and
supervisory authority. For instance, while the Government is responsible for outpatient care
legislation, responsibility for inpatient care (i.e. in hospitals) is shared between the federal
and the provincial level: the federal Government provides the framework legislation, while
legislation on implementation and enforcement falls under the responsibility of the Lénder.
While recent health-care reforms'® have contributed to alleviate some of the problems, the
overall fragmentation leads to conflicts of interests, lack of transparency, overlaps and
governance deficits.

1. Home and family care

56.  In Austria, home care is the most common form of care for older persons; with
institutional and community care services being relatively scarce. In 2007, Austria adopted
the Home Care Act,®® which provides a legal framework for 24-hour care for care-needing
people in private households. This was an important improvement to formalize services
mostly provided on an informal basis until then, which contravened several legal provisions,
including on social security, taxes, professional qualification, and immigration. The Act
allows caregivers to provide services as self-employed persons or dependent employees.

57.  There are a number of services to support family carers, such as counselling and
respite care. However, day centres, opportunities for short-term care and day care for older
persons remain insufficient. The amendment of the Labour and Social Act in 1998 was a
major step towards facilitating the inclusion of family carers into the social security system.
This is particularly important given the fact that more than two thirds of caregivers are
women and that 70 per cent of the carers are not gainfully employed.

58.  In 2007, standards were set for caring professions providing services at home: for
example, protection from signing a contract on the doorstep, and establishing minimum
contents of contracts.

59.  Ensuring quality control in home care is one of the main challenges. While home
visits by certified care workers are an important step in monitoring home care, further

The Law on the Quality of Health Care Services of 2005, for instance, guarantees cross-sectoral
quality. Furthermore, during the last years a quality strategy for the Austrian health-care system and a
patient security strategy were developed.

20 Federal Law Gazette No. 33/2007, last amended by No. 57/2008.
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measures are required to improve the protection of older persons, including against physical
and mental violence, and from degrading treatment and neglect.

Institutional care

60.  Institutional care in Austria has historically been at a very low level compared with
other Western European welfare States. In 1996-1997, only 3.8 per cent of the population
were living in homes.

61.  Special civil law regulations and information obligations apply to homes for the
elderly.? The homes are thoroughly examined and legal warnings issued in cases of non-
conformity with legal requirements.

t22 t23

62.  The Nursing Home Residence Act™ and the Hospitalization Act™ stipulate the
requirements when depriving a person of their liberty in nursing homes, homes for the
elderly, facilities for people with disabilities, hospitals and psychiatric facilities. In
institutions for the elderly, deprivation of liberty of persons with disabilities or people in
need of care may never be justified on organizational grounds or deficiencies (e.g. lack of
staff, structural defects, or inadequate infrastructure). Deprivation of liberty by electronic or
mechanic means or medication can be considered only as a last resort. Nevertheless, in
September 2013, the Committee on the Rights of Persons with Disabilities expressed deep
concern that the law allows for persons to be confined against their will in a psychiatric
institution if they have a psychosocial disability and are considered to be a danger to
themselves or to others. The Committee regarded this as being in conflict with article 14 of
the Convention on the Rights of Persons with Disabilities because it allows for a person to
be deprived of liberty on the basis of actual or perceived disability.

63.  The conditions and terms with respect to housing in homes for the elderly are laid
down, inter alia, in sections 27 (b) to (i) of the Consumer Protection Act,** as well as in the
nursing home acts of the Lénder. According to section 27 (d), paragraph 3, of the
Consumer Protection Act, these contracts must contain provisions regarding patients’
personal rights (e.g. right to privacy, right to respect of their correspondence, right to
political and religious self-determination, freedom of expression, assembly and association,
right to contact with the outside world, right to equal treatment and prohibition of
discrimination, right to adequate medical treatment, and right to individual clothing).

64. An important institution is the Patients’ Advocates in Austria, which offers
assistance and represents patients in matters of health, hospitals and nursing homes in the
Lander. In particular, the advocates act as legal representatives in court proceedings for
involuntary placement and also support individuals during their stay in hospitals or
psychiatric departments. While in principle their tasks end by law when the individual dies
in an institution, the Austrian Supreme Court of Justice in 2010% held that their power of
representation remains in such cases, as otherwise there would be a gap in human rights
protection.

Long-term care

65.  In 1993, Austria was the first country in Europe to introduce universal coverage of a
tax-financed long-term care allowance as the main instrument for funding long-term care.

Federal Law Gazette No. 140/1979, last amended by No. 12/2004.

Federal Law Gazette No. 11/2004, last amended by No. 18/2010.

Federal Law Gazette No. 155/1990, last amended by No. 18/2010.

Federal Law Gazette No. 140/1979, last amended by No. 50/2013.

Decision of the Austrian Supreme Court, No. 4 Ob 210/09z, Vienna, 23 February 2010.
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In 2008, 422,000 persons in Austria received the long-term care allowance. It is estimated
that the figures will double by 2030, not least because of an increasingly ageing society.

66.  The long-term care system combines benefits in cash and in kind, whereby cash
benefits, by contrast to other European countries, form the largest part of it. The core of the
system is the long-term care allowance, which is a social right in Austria. The long-term
care allowance is granted regardless of the reasons of the need for care or the income or
assets of the person concerned. In 2013, around 5 per cent of Austria’s population received
long-term care benefits. The introduction of the long-term care allowance was an important
step towards enabling older persons to remain at home as long as possible and to lead
independent lives.

67. Home-care services are mostly provided by non-profit organizations and include
nursing care, mobile therapeutic services, meals on wheels, transport service, home
cleaning, laundry services and weekend help. Institutional care services, including care in
residential homes, nursing homes, day-care centres and in night-care centres, are mainly
provided by the provinces and municipalities, or by religious and other non-profit
organizations. About 15 per cent of the care facilities are run by private legal entities.

68.  Another important element of the long-term care system is article 15 (a) of the 1993
agreement between the State and the provinces for people in need of care,”® according to
which the Lander have to develop needs and development plans for an adequate and
comprehensive system of institutional, semi-institutional, and home-based care services
with full geographical coverage, observing minimum standards. This includes palliative
care.

69.  In 2009, Austria amended the Federal Long-Term Care Act. The Act provides for
partial increases”’ in the long-term care benefit, the introduction of a hardship supplement
as well as for granting financial aid towards short-term care that will benefit a larger
number of care-giving family members.

70.  On 1 January 2012, a comprehensive reform of long-term care benefits entered into
force. The reform led to the takeover of the long-term care benefits of the Lander in the
legislation and execution at federal le