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Promoting freedom of expression, association and assembly
to combat violence and discrimination on grounds of sexual
orientation or gender identity

ARTICLE 19 welcomes the updated report of the High Commissioner for Human Rights, drawing attention to good
practices for overcoming violence and discrimination on the basis of sexual orientation and gender identity.* The
updated report demonstrates that freedom of expression, association and peaceful assembly are instrumental in
overcoming violence and discrimination against people on the basis of their sexual orientation or gender identity.

This written statement highlights key cases and trends that ARTICLE 19 submitted to the High Commissioner for
Human Rights to assist his preparation of the updated report, indicating good practice examples to protect the
expression, association and assembly rights of lesbian, gay, bisexual, transgender and intersex (LGBTI) people:

Gender identity and expression
In several jurisdictions, the scope of the right to freedom of expression has been interpreted to include individuals’
freedom to outwardly express their gender identity.

In November 2014, the Putrajaya Court of Appeal in Malaysia ruled a law criminalising any male person who “wears
women’s attire” as violating, inter alia, the right to freedom of expression as enshrined in the Constitution of Malaysia.?
In April 2014, the Supreme Court of India ruled that the Constitution protects “one’s right to expression of his self-
identified gender. Self-identified gender can be expressed through dress, words, actions or behaviour or any other
form.”® In the United States of America, the First Amendment guarantee for freedom of expression have also be
applied to challenge the application to transgender children of gender-specific dress codes in schools.*

Repeal of discriminatory laws
Good practices in promoting the freedom of expression rights of LGBTI people include the repeal of laws that expressly
discriminate against persons on the basis of their sexual orientation or gender identity.

In June 2013, the Venice Commission issued its opinion on legislation prohibiting so-called “homosexual propaganda”,
finding that such prohibitions are incompatible with the European Convention on Human Rights and international
human rights standards.> A number of these laws remain in force in Council of Europe Member States, notably in
Russia, where legislation has been used to target newspapers,® and threatens the work of LGBT organisations and
human rights defenders. However, in October 2013, the Parliament of Moldova repealed amendments to the Code of
Administrative Offences that banned the promotion of non-traditional relationships.

Rejection of discriminatory draft laws
Several Parliaments have resisted initiatives to institute bans on “homosexual propaganda”, in spite of popular or vocal
support for them.
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In August 2013, Armenian legislators withdrew proposed amendments to the administrative offences law to ban
“promoting” “non-traditional sexual relationships”.” Two similar initiatives in Ukraine have not been adopted,® and in
2012 the Hungarian Parliament rejected two proposed discriminatory amendments to the Constitution.® While the
shelving of such initiatives by domestic parliaments should be considered positive, this should be distinguished from
good practice. The tabling of these laws, even if ultimately unsuccessful, is often accompanied by homophobic and
transphobic rhetoric by politicians and the media.

Hate speech

Developments at the international and regional levels support a trend among States to recognise homophobic and
transphobic hate speech as being as serious as racial, xenophobic or anti-Semitic hate speech.™

In 2013, ARTICLE 19 set out a two-pronged response to “hate speech” targeting LGBT people,* combining
comprehensive positive policy measures to tackle the root causes of prejudice against LGBTI people with a coherent
legal framework for prohibiting the advocacy of hatred against people on the basis of sexual orientation or gender
identity that constitutes incitement to discrimination, hostility, or violence.

ARTICLE 19 maintains that States should primarily employ a range of positive measures for tackling prejudice and
discrimination, with prohibitions considered a last resort.*? In several jurisdictions, the scope of the right to freedom of
expression has been found to be inclusive of robust and critical counter-speech to incidents of hate speech or other
forms of discrimination. For example, in April 2014 the European Court of Human Rights upheld the right to
robustly contest homophobia in public discourse.™

Media representation of LGBTI people

ARTICLE 19 has long argued that mass media have an ethical responsibility to promote equality and non-
discrimination." ARTICLE 19 has emphasised concrete steps that mass media entities can take in respect of their own
constitutions to counter violence and discrimination against minorities, which would also apply to LGBTI people.®

There are many examples where press self-regulatory bodies™ and national journalists’ unions have adopted voluntary
codes of conduct guidelines on covering LGBTI issues.’” In other cases, civil society organisations have issued
guidelines to media on accurate and appropriate terminology and approaches for covering issues about or affecting
LGBTI people,™® as well as guidance for journalists on challenging discriminatory discourse.™® There are also positive
exampltzaos of media collaborating with civil society to shine a spotlight in the media on neglected experiences of LGBTI
people.
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It has been recognised that privacy is an important condition for enabling free expression between like-minded people
on the Internet.”* This is especially important in countries with repressive legal or social environments for LGBTI
people. National courts have upheld the importance of anonymity to the exercise of the right to freedom of expression,
particularly for minorities and those with dissenting viewpoints.*

Robust legal protections for the right to privacy online, including the protection of anonymity online, should be
considered good practice. In part, this is best achieved through an absence of regulation, for example, by governments
not adopting requirements for the registration of Internet users, or for the activation of SIM cards.?® Other good
practices include requiring that investigative authorities obtain prior judicial authorisation in order to obtain basic
subscriber information of Internet users from Internet Service Providers.*

Right to freedom of peaceful assembly

Since report 19/41, a number of countries including Lesotho® and Cyprus® have celebrated their first LGBTI pride
events. In countries with recurring annual events, such as Montenegro, a marked reduction in violence has been
observed, in part due to robust support given to such events by public officials and politicians from across different
parties.?’ In Serbia, authorities in 2014 facilitated a pride parade where no violence was recorded, despite such events
being banned in the country for the three previous years due to public safety concerns.?® In some instances, pride events
have proceeded following domestic court rulings overturning administrative decisions to block them.?® In Europe,
where States have failed to facilitate such assemblies, the European Court of Human Rights has consistently found
violations of Article 11 of the Convention.*

Right to freedom of association

Obstacles to formation of associations that seek to protect the rights of LGBTI people are a particular concern in
countries where attaining lawful status or legal personality for associations requires mandatory registration. In this
regard, not requiring mandatory registration for associations, such as in Sweden, should be considered good practice.®

In Botswana, the High Court declared that the denial of registration of LEGABIBO (Lesbians, Gays and Bisexuals of
Botswana) violated the applicants’ rights to freedom of expression and freedom of peaceful assembly and of
association, despite provisions criminalising homosexuality in the Penal Code.** In May 2015, the High Court of
Kenya held that the NGO Board’s refusal to register the National Gay and Lesbhian Human Rights Commission
breached the applicant’s right to freedom of association.*® The Court stressed that moral or religious beliefs cannot be a
basis for limiting fundamental rights.*

In April 2010, the Supreme Court of the Philippines in Ang Ladlad v. Commission on Elections addressed the
connection between the rights to freedom of association, expression and public participation. In overturning the decision
of the Commission on Elections to deny LGBTI organisation Ang Ladlad registration as a political organisation, the
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Supreme Court emphasised that the Constitutional protections for freedom of expression limited the power of the
majority to “ride roughshod over dissenting minorities.”

Recommendations
In light of the adoption of Human Rights Council Resolution 27/32 and the update to report A/HRC/19/41, ARTICLE
19 encourages the Human Rights Council to:
e Institutionalise systematic attention to the human rights of LGBTI people, including their rights to freedom of
expression, association, and assembly;
o  Ensure constant monitoring on and regular reporting of the violation of the human rights of LGBTI people.

In particular, ARTICLE 19 urges Member States to:

¢ Repeal laws that limit the rights of transgender people to freely express their gender identity, including through
choice of dress, speech or mannerism, and ensure their ability to safely and fully participate in public life.

o Repeal laws that discriminate against persons on the basis of their sexual orientation or gender identity, in
particular so-called ‘homosexual propaganda’ bans;

e Enact positive and comprehensive legal and policy measures to combat hate speech against LGBTI people,
guided by the framework put forward in the Rabat Plan of Action;

e  Protect the right to privacy online, including the protection of anonymity online;

o Facilitate the right to freedom of assembly and protect the right to freedom of association for LGBTI people
without discrimination.




