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Additional sources consulted for the Special Rapporteur’s report

1. In addition to the three country visits undertaken, as well as insight gained from the
Special Rapporteur’s on-going contribution to regional dialogues, the following sources
were consulted:

Amnesty International, 2015, “EU ‘burying heads in the sand’ as hundreds more
migrants die at sea off Italy”

Amnesty International, 2014, “Lives Adrift”
Amnesty International, 2014, “Fortress Europe”
Coleman, N, 2009, “European Readmission Policy”

Council of Europe Commissioner for Human Rights, 2013, “The right to leave a
country”

European Commission, 2014, “Report on the implementation of the Global
Approach to Migration and Mobility”, 2012-2013

Carrera, S & den Hertog, L, 2015, “Whose Mare? Rule of law challenges in the field
of European border surveillance in the Mediterranean”

Card, 1990, “The Impact of the Mariel Boatlift on the Miami Labor Market”
Cedefop, 2014, “Skills forecast, main results”

D’Amuri, F & Peri, G, 2012, “Immigration, Jobs and Employment Protection:
Evidence from Europe before and during the Great Recession”

Gallagher, A, 2015, “Migrant Smuggling”
Economist, 2014, “Quality Time”
Eisele, K, 2014, “The External Dimension of the EU’s Migration Policy”

Europa, 2015, “Questions and Answers: Smuggling of Migrants in Europe and the
EU response”

European Commission, 2015, “Public Health, Policy”

European Commission, 2015, “Reply by DG Migration and Home Affairs to the
questions by the Special Rapporteur on the human rights of migrants”

European Commission, 2014, “Employment: report shows worker mobility key to
tackle EU demographic and skills challenges”

European Commission, 2014, “Population ageing in Europe, Facts, implications and
policies”

European Commission, 2014, “Employment: report shows worker mobility key to
tackle EU demographic and skills challenges”

European Commission, 2014, “Ad-Hoc Query on EURODAC Fingerprinting”

European Commission, 2013, “Directive of the European Parliament and of the
council on the conditions of entry and residence of third-country nationals for the

[English only]
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purposes of research, studies, pupil exchange, remunerated and unremunerated
training voluntary service and au pairing”

European Court of Human Rights, 2014, “Dublin Cases Factsheet”

European Court of Human Rights, 2014, “Sharifi and Others v. Italy and Greece”
European Court of Human Rights, 2012, “Hirsi Jamaa and Others v. Italy”
European Court of Human Rights, 2012, “Case of Louled Massoud v. Malta”
Eurofound, 2014, “2013 European Company Survey, Headline findings”
European Policy Centre, 2015, “Historical choices after the massacres in Paris”
EUROSTAT, 2014, “Asylum statistics”

EUROSTAT, 2014, “Asylum quarterly report”

EUROSTAT, 2014, “Europe 2020 Indicators”

FRA, 2015, “Legal entry channels to the EU for persons in need of international
protection: a toolbox”

FRA, 2014, “Fundamental rights at Europe’s southern sea borders”
FRA, 2014, “Conference Conclusions”

Frontex, 2014, “FRAN Quarterly, Quarter 3, July —September 2014”
Human Rights Watch, 2015, “World Report”

Human Rights Watch, 2012, “Boatride to Detention”

Garcia Andrade, P, 2013, “The Legal Feasibility of the EU’s External Action on
Legal Migration: The Internal and the External Intertwined”

Global Detention Project, 2015, “Countries”

Global Initiative against Transnational Organised Crime, 2014, “Smuggled Futures:
The dangerous path of the migrant from Africa to Europe”

Guild, E, & Minderhoud, P, 2012, “The First Decade of EU Migration and Asylum
Law”

ILO, 2015, “Discussion paper: Promoting decent work for migrant workers”

ILO, 2011, “Equality at work: The continuing challenge”

Immigration Law Practitioners’ Association, 2014, “ Information sheet, Dublin III”
IMO, 2014, “International Convention on Maritime Search and Rescue”

I0OM, 2014, Interview with Admiral Pettorino, Italian Coast Guard: “Saving Lives is
Our Only Concern”

JRS, 2014, “Alternatives to Detention”

JRS, 2013, “Protection Interrupted”

Migreurop, 2013, “Atlas of Migration in Europe”

Migrant Policy Institute, 2013, “Immigrant and Emigrant Populations by Country”
New York Times, 2015, “Germany Isn’t Turning Backward”

New York Times, 2015, “Debunking the Myth of the Job-Stealing Immigrant”
OECD, 2014, “Matching Economic Migration with Labour Market Needs”
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* OECD, 2014, “Migration Policy Debates”
» Oxford University & European Research Council, 2015, “The New Face of Italian

Immigration Detention: A Retreat from the Criminalisation of Migrants”
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Key legal, institutional and policy developments since 2013

As discussed in the Special Rapporteur’s 2013 report, there are a large number of

legal, institutional and policy mechanisms that contribute to migration, border control and
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asylum. The focus of the below section will be on the most pertinent developments since
2013.

Legal

Dublin 111

3. The Dublin system was updated in 2013 by two EU directives, which form part of the
most recent asylum acquis. The Eurodac regulations (Regulation (EU) No. 603/2013),
established a database system whereby migrants are fingerprinted in their country of origin
to ensure they can be returned to the country in which their asylum claim should be
processed under Dublin. Regulation (EU) No. 603/2013 also updated the overall
regulations governing the Dublin Regulations system. Following the passing of Dublin
Regulation 111 and No. 603/2013, the recasted Dublin Regime came into force in January
2014.

4. The overall purpose of the updated regime is: to ensure that one Member State is
responsible for the examination of an asylum application; to deter multiple asylum claims;
to determine as quickly as possible the responsible Member State to ensure effective access
to an asylum procedure; and to ensure procedural safeguards such as the right to
information, personal interview, and access to remedies as well as a mechanism for early
warning, preparedness and crisis management.®

5. Some new provisions are included which could potentially improve the protection of
the rights of migrants, including restrictions on the use of detention when transferring a
migrant between countries, respect for the unity of the family and a duty on states to inform
migrants of the implications of being transferred between countries. Under the regime one
member state is responsible for the examination of an asylum claim and the normal process
is that the country the migrant arrives in processes an asylum application. However under
the regulations migrants cannot be returned to the countries they originally entered to have
their claims processed if there are systemic failings within the asylum system.’

6. In addition, Dublin Il introduces an early warning mechanism and aims to make it
easier to detect problems in a member state’s asylum system so that the EU Commission
and the European Asylum Support Office (EASO) can provide early assistance before the
situation degenerates.

EU Regulation 656/2014

7. As a response to protection at sea challenges, EU regulation on surveillance of the
external sea borders in the context of Frontex co-operation was adopted in May 2014 and
entered into force in July. It sets out rules for the interception of vessels during joint
operations at sea, including for SAR situations and the disembarkation of intercepted or
rescued people. The aim of the new Regulation is to resolve confusion over diverging
national interpretations of international provisions on maritime surveillance by setting out
clear rules to be laid out in Frontex operational plans and followed during Frontex joint
operations.10

8. According to the regulation, if during a joint operation there is reason to believe that a
vessel or persons on board are in an emergency situation, the maritime and aerial assets
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must contact the responsible Rescue Coordination Centre (RCC); they must transmit all
available information to the RCC, place themselves at its disposal and follow its
instructions to assist with the rescue operation and disembark the rescued persons in a place
of safety. This procedure is detailed in the operational plans of each Frontex-coordinated
operation.™*

Seasonal Workers Directive (2014/36/EU)

9. This Directive, passed in February 2014, was the first directive on legal migration to
focus on low-skilled economic migration. Member States have until 30 September 2016 to
transpose the provisions of the Directive into their national laws, regulations and
administrative provisions. Its declared aim is to set out “fair and transparent rules of entry
and stay of seasonal workers who are not EU citizens”. It is destined for seasonal workers
who retain their principal place of residence in a country outside of the EU and stay
temporarily in the EU to carry out a “seasonal” activity such as agriculture and tourism. Its
seeks to establish “a common set of rights to which seasonal workers are entitled during
their stay in the EU in order to avoid their economic and social exploitation”. It therefore
stipulates that workers are entitled to equal treatment with nationals of the host member
state with regard to terms of employment. This includes working conditions, leave and
holidays, health and safety requirements at the workplace and social security.

10. In contrast to these positive provisions in relation to the human rights of migrants, the
Seasonal Workers Directive also aims to provide for incentives and safeguards to prevent
temporary stays from becoming permanent. However those who are already in the EU
would be allowed to extend their contract or change their employer at least once. Re-entry
of those who return every year is to be facilitated in order to promote circular migration.
While the Directive provides a framework, again it leaves the Member States to determine
how many workers they admit and allows them the latitude to reject applications if EU
workers are available."

New mobility partnerships and readmissions agreements under the GAMM

11. The GAMM framework has four priorities: better organising legal migration and
fostering well managed mobility; preventing and combating irregular migration and
eradicating trafficking in human beings; maximising the development impact of migration
and mobility; and promoting international protection and enhancing the external dimension
of asylum.

12. The GAMM is constituted by a complex and vast array of loosely associated policy
and legal mechanisms, as well as a number of different migration related projects within
origin, transit and destination countries, including those related to South-South migratory
flows. The GAMM includes 8 regional dialogues, which are designed to foster coordinated
action between the EU and other continents at the regional level. Also under the GAMM,
sit plurilateral and bilateral agreements between EU and EUMS and specific third countries.
In the period 2012-2013, the Commission supported more than 90 migration-related
projects with a collective budget of over € 200 million."®

13. Mobility Partnerships are a key tool and have been prominent in the EU’s recent
external dialogue about its migration and border management. They encompass a broad
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range of issues ranging from development aid to temporary entry visa facilitation, circular
migration programmes and the fight against unauthorised migration, including cooperation
on readmission. The EU holds these Mobility Partnerships with 8 countries. The EU has
signed Mobility Partnerships with Morocco, Tunisia, Azerbaijan and Jordan since the
Special Rapporteur’s report in 2013. Furthermore, a Common Agenda on Migration and
Mobility has been signed with Nigeria. Discussions are ongoing with Belarus on
developing a Mobility Partnership.

14. Since 2012, the EU has also signed readmission agreements with four new countries
Armenia, Azerbaijan, Turkey and Cape Verde, which all entered into force in 2014,

Institutional

Search and rescue

15. The further reinforcement of the SAR services provided to migrants in the
Mediterranean Sea are an important institutional development since 2013. The Italian
rescue operation, Mare Nostrum, was launched in response to the hundreds of migrants
who died in shipwrecks near the island of Lampedusa in October 2013. Mare Nostrum is
reported to have saved the lives of as many as 160,000 migrants in the Mediterranean Sea
in 2014. Despite pressure from civil society organisations, the Italian government ended
Mare Nostrum in December 2014 because of high costs, the lack of supg)ort from other
European countries for the operation and the initiation of Operation Triton."

16. Mare Nostrum was a specific mission run by the Italian Navy. It was initiated despite
pre-existing regional discussions about a Frontex operation and was described by Italian
Coast Guard Admiral Pettorino as “a very important message of humanity and civil
responsibility sent out by the Italian Government”. It wasn’t a totally new operation but
was a significantly scaled up version of the Italian naval operation “Constant Vigilance”.

17. Reported operating budgets for Mare Nostrum differ. Media reports suggested that it
cost EUR 9 Million per month to run, whereas funding granted by the European
Commission Borders Fund (EBF) suggested that EUR 1.8 Million would cover a month’s
worth of running costs. More than 900 personnel are estimated to be involved in the
implementation of Mare Nostrum, which stretched far beyond the territorial waters of
Italy’s territorial waters and continuous zone. The operation deployed a large number of
navel ships, as well as helicopters, airplanes and drones.*®

18. Debates have been witnessed within Europe about whether Mare Nostrum was a pull
factor for irregular migrants. Pettorini asserted that the operation was not a migration pull
factor and that those on boats were motivated by the humanitarian situations they were
fleeing. However other reports have discussed how smugglers abused the presence of Mare
Nostrum by making shorter journeys to where they knew migrant would be rescued
allowing them to facilitate more sea-based trips.'’
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19. Operation Triton, a Frontex initiative, was launched as a response to the continued
loss of life at sea in the Mediterranean in 2014. The Triton joint operation, coordinated by
Frontex, started its activities in the Central Mediterranean in support of the Italian efforts
on 1 November 2014.*

20. Whilst Operation Triton has been dubbed as a replacement for Mare Nostrum, the
reality is more complex. When Mare Nostrum was launched there were two Frontex joint
operations in existence and dialogue was on going about further community support. In
2014, the Italian Government started to lobby other EUMS for financial and technological
support for an “exit strategy” from Mare Nostrum. Alongside this lobbying, other EUMS
were trying to build support for additional resources for Frontex to support rescue at sea. As
the concept of a Frontex joint operation developed there was significant confusion about
the relationship between such a mission and the existing efforts of the Italian Government.
It became clear that Frontex was not prepared to provide an operation as comprehensive as
Mare Nostrum because of the high costs and that Operation Triton whilst providing SAR
services would have much more of a focus on border management.*®

21. With the support of 18 EUMS, as well as a number of EU agencies and international
organisations, and a monthly budget of around EUR 2.9 million, Operation Triton was
launched in November 2014. Despite reported disagreement about the continuation of Mare
Nostrum within Italy and pressure from human rights organisations, the Italian Government
ceased their SAR services but contributes to Operation Triton.?°

22.  Operation Triton covers a narrower geographic focus but coordinates the
deployment of 2 fixed wing surveillance aircrafts, 3 patrol vessels, 2 coastal patrol vessels,
2 coastal patrol boats and 1 helicopter in order to assist Italy in coping with the on-going
migratory flows. In addition, Italian assets form part of the operation. Five debriefing teams
are deployed to support the lItalian authorities in collecting intelligence on the people-

smuggling networks operating in origin and transit countries as well as two screening teams.

23. The core objective of the Triton operation is to provide assistance to the Italian
authorities’ efforts to ensure effective surveillance of the maritime borders and in addition
provides assistance to any person on board a vessel in distress.* Figures published by the
European Commission on January 13 2015 indicated that since the launch of the Triton
joint operation on 1 November 2014, the participating authorities have dealt with
130 incidents of which 109 were SAR cases. 16,402 people were detected, including
15,325 persons found on boats in distress. In addition to that, 57 facilitators were arrested.
The EU has cited the ogeration as an example of solidarity and best practice sharing
between Member States.’

European Border Surveillance System (EUROSUR)

24. The EUROSUR legislation discussed in became formally operational on 1 December
2013. It is designed to improve the information exchange and cooperation between border
control authorities and will involve increased surveillance of the European Union’s sea and
land borders using a vast array of new technologies, offshore sensors and satellite tracking
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Special Rapporteur on the human rights of migrants”.
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border surveillance in the Mediterranean”.
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systems. Its “smart borders package”, will create one of the world’s largest biometric
databases, with as one of its key aims the identification of individuals who have overstayed
their visas, together with the prevention of irregular migration. One of the three stated
objectives of the EUROSUR system is to reduce deaths at sea contributes to protecting and
saving the lives of migrants trying to reach European shores.

25. At European level, Frontex is establishing the European Situational Picture and the
Common Pre-frontier Intelligence Picture, which will be continuously upgraded in 2014-
2015. Frontex also established, as an initial service, the service for the ‘“common
application of surveillance tools”, consisting of information derived from satellite imagery
and from ship reporting systems together with the EU Satellite Centre and the European
Maritime Safety Agency (EMSA).23

Frontex’s Fundamental Rights Officer

26. Since the publication of the Special Rapporteur’s 2013 report, the office of Frontex’s
Fundamental Rights Officer (FRO) has been more fully developed. The work of Ms.
Inmaculada Arnaez Fernandez and those supporting her since the inception of the FRO
mandate is considered an example of good practice. The Fundamental Rights Officer is
involved in many activities of the Agency such as the establishment of a Code of Conduct
for Joint Return Operations, the Vega handbook on children (soon to be finalised) and the
establishment of a mechanism for monitoring fundamental rights. She is involved in
preparing the operational plans for joint operations and she also carries out field visits to
these operations. She reports to the Management Board at each of its meetings on joint
operations, in particular any incidents reported during these operations, capacity building,
as well24as on relations with other agencies, such as the European Asylum and Support
Office.

The Fundamental Rights Agency

27. The EU’s FRA has been active on the issues related to the human rights of migrants in
relation to border management. Their 2014 annual conference focussed the human rights of
migrants. The outputs of the conference reflected the key human rights concerns and a
significant degree of commonality with the findings of the Special Rapporteur, as discussed
in the policies and dialogues section below. In addition the agency have published a
number of publications on key issues.?

Policies and dialogues

European Agenda on Migration

28. The European Commission launched the work on elaborating a European Agenda on
Migration on 4 March 2015, which is expected to be adopted on 13 May. It aims to set out
its ideas for a comprehensive, coherent and holistic approach to migration, covering both
legal and irregular migration. It four main areas of focus are a common asylum system; a
new policy on legal migration; fighting irregular migration and trafficking more robustly;
and securing Europe’s external borders.
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European Council Strategic Guidelines

29. In its Conclusions of 26-27 June 2014, the European Council has adopted the new
“Strategic Guidelines for Legislative and Operational Planning for the coming years within
the EU’s Area of Freedom, Security and Justice (AFSJ)”. These Strategic Guidelines
identified the need for an organised migration policy on both the basis of international
protection and the long-term economic interests of the EU, as shown from the extracts
below:

30. “Faced with challenges such as instability in many parts of the world as well as global
and European demographic trends, the Union needs an efficient and well-managed
migration, asylum and borders policy, guided by the Treaty principles of solidarity and fair
sharing of responsibility, in accordance with Article80 TFEU and its effective
implementation. A comprehensive approach is required, optimising the benefits of legal
migration and offering protection to those in need while tackling irregular migration
resolutely and managing the EU’s external borders efficiently.

31. To remain an attractive destination for talents and skills, Europe must develop
strategies to maximise the opportunities of legal migration through coherent and efficient
rules, and informed by a dialogue with the business community and social partners. The
Union should also support Member States’ efforts to pursue active integration policies
which foster social cohesion and economic dynamism.”26

The proposal for a holistic approach to migration from the European Parliament

32. In December 2014, the Civil Liberties Committee of the European Parliament adopted
a resolution calling for a holistic EU approach on migration in the Mediterranean. The
resolution includes sanctions for smugglers and human traffickers, and migration
management agreements with third countries for cooperation and safe returns. It also calls
for the strengthening of the border policy and security as well as enhancing the role of
Frontex and European Asylum Support Office (EASO). Whilst the European Parliament
has not yet passed the resolution, it suggests potential for the development of further
political will in relation to the human rights of migrants.

EU Action Plan to counter migrant smugglers

33. The Action Plan, to be adopted in 2015, will focus on identifying and dismantling the
network of criminals who make profit of people seeking protection and better life prospects
in Europe, often exposing them to gross human rights violations. In doing so, it will fully
take into account the need to respect fundamental rights of migrants and to avoid
criminalization of those who assist them for humanitarian reasons.

European Commission communication on EU Return Policy

34. In its 2014 Communication on EU Return Policy COM (2014) 199, the European
Commission the Commission evaluated the Return Directive finding that it had effected
legislative and practical changes in all Member States. It found that legislation in all
Member States complies with the relevant rules fixed in Articles 16 of the Return Directive,
whilst some practical shortcomings remain in a number of Member States. The
Commission will follow up on all identified shortcomings.

26
27
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35. In its upcoming “Return Handbook™, due to be adopted in 2015, the Commission will
expressly refer to relevant guidance documents from the Fundamental Right agency
concerning the treatment of irregular migrants who are subject of return procedures. This
handbook will also discuss key access to justice concerns in relation to migrants in
situations of return.”®

The draft students and researchers Directive

36. This draft legislation, proposed by the European Commission on 25 March 2013, aims
to determine the conditions of entry and residence, and the rights, of students and
researchers from non-EU countries to benefit from training and academic opportunities in
the region. It recasts the existing Directives in this area with the main aim of facilitating
admission and stay of these categories of third-country nationals in the EU. It is framed as a
response to shifts in demographics and competition dynamics within the EU.% Whilst it is
currently being negotiated by the European Parliament and the Council and is not adopted
yet, the draft Directive recognises the role that non-EU nationals can play in responding to
the demographic and societal shifts being seen in the EU.

The FRA annual conference

37. On 10-11 November, the European Union Agency for Fundamental Rights (FRA),
together with the Italian Presidency of the Council of the EU, held its annual Fundamental
Rights Conference, which was this year dedicated to the topic of fundamental rights and
migration to the EU.

38. The event brought together over 300 EU and national decision makers, members of
national parliaments, the judiciary, law enforcement agencies, and experts from
international organisations, as well as national human rights bodies, civil society bodies and
academics involved with migration issues on a daily basis. Speakers included EU Migration,
Home Affairs and Citizenship Commissioner Dimitris Avramopoulos, Speaker of the
Italian Chamber of Deputies Laura Boldrini, Italian Undersecretaries of State Senator
Benedetto della VVedova and Domenico Manzione, MEP and Vice-Chair of the Committee
on Civil Liberties, Justice and Home Affairs, lliana lotova, German Minister of State,
Commissioner for Immigration, Refugees and Integration, Aydan Ozoguz, FRA Director
Morten Kjaerum, and Swedish Minister for Public Administration at the Ministry of
Finance, Ardalan Shekarabi.

39. Participants agreed that the EU and its Member States should develop a more holistic
approach to their migration and asylum policy. It was emphasised that fundamental rights
are not just one element of such policies, but on the contrary form the normative framework
in which they must be situated. It was emphasised at many points throughout the
conference that the EU and its Member States need a comprehensive and sustainable
migration policy, and that a new and positive narrative is necessary to counter the current
negative image of migrants and migration that stresses the benefits of migration both to
migrants themselves and to the countries hosting them. This is particularly true at present,
as projected demographic trends in the EU mean that many areas of the economy may face
an increasing shortage of labour in the coming years. Specific and practical measures are
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needed to promote equal treatment, increase the political participation of migrants, and
mains?}()ream fundamental rights into integration policies at national, regional and local
level.

European Migration Forum

40. The first meeting of the European Migration Forum (EMF) took place on the
26/27 January 2015 in Brussels. The EMF addressed issues and challenges in the
management of mixed flows of migrants and asylum seekers across the Mediterranean. The
discussions were structured around four thematic Workshops: First, access to the asylum
procedure at the borders; Second, integration of beneficiaries of international protection;
Third, a comprehensive approach to countering migrant smuggling; and Fourth, providing
adequate information in countries of origin and transit.

41. Conclusions from the Forum included: to take stock of current migration laws and
policies; to further develop Member States accountability in the implementation of EU laws,
and independent monitoring mechanisms of border controls, surveillance, SAR, visa and
asylum policies; to develop legal and regular channels to Europe for protection and
employment; and to respect rights of undocumented migrants and de-criminalise migration
and humanitarian assistance, including a firewall between immigration control and access
to justice and services.*
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