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Annex

GE.13-16020

[English only]

Expert Mechanism advice No. 5 (2013): Access to justice in
the promotion and protection of the rights of indigenous
peoples

General

L. The United Nations Declaration on the Rights of Indigenous Peoples should be the
basis of all action, including at the legislative and policy levels, on the protection and
promotion of indigenous peoples’ right to access to justice. The implementation of the
Declaration should be seen as a framework for reconciliation and as a means of
implementing indigenous peoples’ access to justice.

2. Access to justice concerns arise especially in the context of lands, territories and
resources. In the promotion of peace, justice and harmonious and cooperative relations
between States and indigenous peoples, the Declaration affirms the right to the integrity of
their lands and territories (arts. 25-32). Indigenous peoples have the collective right to live
in freedom, peace and security as distinct peoples (art. 7(2)). Such security includes, inter
alia, cultural, environmental and territorial aspects.

3. Respect for the right to self-determination requires both recognition of indigenous
peoples’ systems and the need to overcome historic factors and related contemporary
factors that negatively affect indigenous peoples in the operation of State systems. At the
national and regional levels, strategic litigation, complemented by outreach and advocacy,
can help to expand access to justice and protections for other rights of indigenous peoples.

4. Indigenous peoples’ understanding of access to justice often differs from that of
States and of businesses, in some cases informed by their own understandings of, and
practices associated with, justice. This means that, at the outset, before undertaking
activities to respect, promote and protect indigenous peoples’ access to justice, common
understandings of the meaning of justice and the best means to attain access to justice
should be sought, in line with indigenous peoples’ self-determination and related rights to
participate in decision-making affecting them.

5. Historical injustices contribute to multiple contemporary disadvantages for
indigenous peoples, which in turn increase the likelihood of indigenous peoples coming
into contact with the justice system. The relationship of indigenous peoples with domestic
criminal justice systems cannot, therefore, be considered in isolation from historical factors
or the current economic, social and cultural status of indigenous peoples. Moreover, there
are other areas of law, including family law, child protection law and civil law that have an
impact on this relationship. Solutions include not only reforms to criminal justice systems
themselves but also measures addressing the socioeconomic situation of indigenous peoples
and all human rights of indigenous peoples which are interrelated, interdependent and
indivisible.
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B.

States

6. Consistent with indigenous peoples’ right to self-determination and self-government,
States should recognize and provide support for indigenous peoples’ own justice systems
and should consult with indigenous peoples on the best means for dialogue and cooperation
between indigenous and State systems.

7. States should accord recognition and assign legal validity to customary practices that
are already carried out by indigenous authorities de facto. States should take a flexible
approach to the establishment of jurisdictional boundaries and avoid overly restrictive
limits to indigenous jurisdictional competencies over justice.

8. States should work with indigenous peoples to address the underlying issues that
prevent indigenous peoples from having access to justice on an equal basis with others.

9. States should work in partnership with indigenous peoples, particularly indigenous
women, to determine the most effective strategies for overcoming barriers to access to
justice. This includes helping to revitalize traditional justice norms and institutions.

10.  Moreover, States should facilitate and provide access to legal remedies for
indigenous peoples and should support capacity development of indigenous communities to
help them to understand and make use of legal systems.

11.  States should consider the impact of law and policy on indigenous peoples’ access to
human rights processes and institute reform where such law and policy interferes with
indigenous peoples’ enjoyment of substantive equality in this regard.

12.  States should recognize the rights of indigenous peoples to their lands, territories and
resources in laws and should harmonize laws in accordance with indigenous peoples’
customs on possession and use of lands (including laws and policies that affect the conduct
of business on indigenous territories) and forms of justice. Where indigenous peoples have
won land rights and other cases in courts, States must implement these decisions. The
private sector and the Government must not collude to deprive indigenous peoples of
access to justice.

13.  Training and sensitization for law enforcement officials, judicial officials and other
state agencies on the rights of indigenous peoples is recommended.

14.  In relation to criminal justice, State authorities should consult and cooperate with
indigenous peoples and their representative institutions to:

* Ensure that the criminal justice system does not become a self-promoting industry
benefiting from the overrepresentation of indigenous peoples.

» Formulate plans of action to address both the high levels of indigenous victimization
and the treatment of indigenous peoples in domestic criminal justice systems.

* Develop appropriate methodologies to obtain comprehensive data on
(a) victimization of indigenous peoples, including information on the number of
cases prosecuted, and (b) the situation of indigenous peoples in detention,
disaggregated by age, gender and disability.

* Reduce the number of indigenous individuals in prison, including through the
pursuit of non-custodial options, such as, inter alia, use of traditional restorative and
rehabilitative approaches.

15.  Inrelation to transitional justice mechanisms:
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* Indigenous peoples and indigenous peoples’ representative institutions should be
consulted and involved in all stages of the establishment and implementation of
transitional justice mechanisms.

* Truth commissions should be guided by and should make explicit reference to the
United Nations Declaration on the Rights of Indigenous Peoples.

* Truth commissions should recognize and address the historical injustices
experienced by indigenous peoples, as well as how failures to recognize indigenous
peoples’ self-determination historically and today have created conditions for human
rights violations.

* Truth processes should be linked to larger outreach and education efforts. These
efforts should include explaining important justice issues, such as self-determination,
to the broader public.

* Truth processes and reparations programmes should be designed in a way that
respects the cultures and values of indigenous peoples.

Indigenous peoples

16. Indigenous peoples should strengthen advocacy for the recognition of their justice
systems. Indigenous peoples should strengthen their own organizations and local
governance capacity to meet the challenges faced by their communities.

17. Indigenous peoples’ justice systems should ensure that indigenous women and
children are free from all forms of discrimination and should ensure accessibility to
indigenous persons with disabilities.

18.  Indigenous peoples should explore the organization and running of their own truth-
seeking processes.

19.  Indigenous peoples should strive for explicit inclusion of their particular interests in
transitional justice initiatives in those cases where indigenous peoples are one among many
groups that suffered human rights abuse.

20.  Indigenous peoples should ensure that all persons are effectively represented in
transitional justice processes, especially women.

International institutions

21.  The Declaration should guide the efforts of United Nations system entities and
mandates, including the Special Rapporteur on the promotion of truth, justice, reparation
and guarantees of non-recurrence.

22.  The United Nations should dedicate resources to the development and carrying out,
in cooperation with indigenous peoples, of training on the rights of indigenous peoples in
relation to access to justice for law enforcement officials and members and staff of the
judiciary.

23.  The United Nations system should seek to expand programmes designed to support
indigenous peoples to carry out strategic litigation to advance their rights and expand their
access to justice.

24.  The United Nations should work with indigenous peoples to contribute to further
reflection on and capacity-building regarding truth and reconciliation procedures for
indigenous peoples.
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25.  Relevant United Nations special procedures should monitor implementation of
transitional justice processes to ensure that they respect the principles of the Declaration,
and that States act in a timely way on truth commission recommendations and the
implementation of reparations programmes for indigenous peoples.

National human rights institutions

26.  National human rights institutions, in partnership with indigenous peoples, can play
an important role in ensuring improved access to justice for indigenous peoples, including
by encouraging recognition of and providing support for indigenous justice systems and
promoting the implementation of the Declaration at the national level. National human
rights institutions, in partnership with indigenous peoples, have the opportunity to provide
training on the rights of indigenous peoples in relation to access to justice for judiciaries.
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