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Thailand: Theregularization of thecrisis of freedom of
expression

1. The Asian Legal Resource Centre (ALRC) wishebring the regularization of the
crisis of freedom of expression in Thailand to #teention of the Human Rights Council.
This statement is the sixth on this topic that AtdRC has submitted to the Council since
May 2011. During the seventeenth session of then€bun May 2011, the ALRC
highlighted the rise in the legal and unofficiabuxf Article 112 of the Criminal Code and
the 2007 Computer Crimes Act (CCA) to constriceftem of expression and intimidate
citizens critical of the monarchy (A/HRC/17/NGO/2During the nineteenth session in
February 2012, the ALRC detailed some of the tlerdated both by those who have
expressed critical views of the monarchy, both llegal extralegal, as well as those who
have expressed concern about these threats (A/MIRGED/55). During the twentieth
session in June 2012, the ALRC raised concernstatheuweak evidentiary basis of
convictions made under Article 112 and the CCA (RE120/NGO/37) and the concerning
conditions surrounding the death in prison custofiyAmphon Tangnoppakul on 8 May
2012, then serving a 20-year sentence for fougatleviolations of Article 112 and the
CCA (A/HRC/20/NGO/38). During the twenty-secondses in March 2013, the ALRC
highlighted the January 2013 conviction under Aetit12 of human rights defender and
labour rights activist Somyot Prueksakasemsuk (AZYER/NGO/44).

2. In the prior five statements, the ALRC has beencerned with the urgency of the

threats posed by the constriction of freedom ofesgion. Particularly in the context of the
19 September 2006 coup and the violent clashescleatstate security forces and citizens
in April-May 2010, the protection of fundamentalnhan rights is necessary to foster the
rule of law and democratization. The ALRC is aga#ising the issue of freedom of

expression with the Council because the constriatibspeech in the name of protecting
the monarchy and national security has now becosgelarized. This is no longer an

unusual breach of human rights, but one that hesrbe constitutive of political and social

life in Thailand. The entrenchment of the violatiohfreedom of expression threatens to
normalize an additional series of human rightsatiohs, such as the routine denial of bail
to individuals awaiting trial and appeal, the psion of substandard medical care in
prisons, and the use of secrecy to restrict thenmmgegs of trials and public information

about ongoing cases.

3. Article 112 criminalizes criticism of the monhycand mandates that, “Whoever
defames, insults or threatens the King, QueenHbie-apparent or the Regent, shall be
punished with imprisonment of three to fifteen wearThe 2007 CCA, which was
promulgated as part of Thailand’'s compliance asigmasory to the United Nations
Convention Against Transnational Organized Crimas heen used to target web editors
and websites identified as critical of the monarciydissident in other ways. The CCA
provides for penalties of up to five years per d¢oimncases which are judged to have
involved the dissemination or hosting of informatidleemed threatening to national
security, of which the institution of the monaradByidentified as a key part. While Article
112 law has been part of the Criminal Code sineddkt major revision in 1957, available
statistics suggest that there has been a dramatiease in the number of complaints filed
since the 19 September 2006 coup; how often thesplaints become formal charges and
lead to prosecutions is information that the Goment of Thailand has failed to provide
up to this point. The CCA has often been used mhination with Article 112 in the four
years since its promulgation; similar to the uséudifcle 112, complete usage information
has not been made available by the Government aflartd. This failure to provide
information itself raises many unanswered questabwut the use of both laws to diminish
space for freedom of expression through the useafecy and creation of uncertainty.
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4. At present, there are 6 persons known to beingemprison terms for alleged
violations of Article 112 and/or the CCA and 1 merdehind bars while awaiting trial.

» Daranee Charnchoengsilpakul was convicted of vanatof Article 112 related to
55 minutes of speech and sentenced to 18 yearsisonpon 28 August 2009.
Following examination of her case by the Constitudil Court, her sentenced was
reduced to 15 years in December 2011.

» Wanchai Sae Tan was convicted of violations of A&til12 related to leaflets he
made and distributed and sentenced to 15 yearssimnpon 26 February 2010.

» Thanthawut Taweewarodomkul was convicted of violei of Article 112 and the
CCA related to his work maintaining the NorPorCh8AJwebsite and sentenced to
13 years in prison on 15 March 2011.

e Surachai Sae Dan (Danwattananusorn) was convidted series of violations of
Article 112 related to political speeches he made sentenced to a total of 12.5
years in prison in a series of cases in 2012.

» Somyot Prueksakasemsuk was convicted of violatafnarticle 112 related to his
work in editing and publishin/oice of Taksin magazine, which was deemed to
include two anti-monarchy articles (written by same else) and sentenced to a
total of 11 years in prison on 23 January 2013 y@&@rs on Article 112-related
charges and 1 year related to a prior case).

» Ekachai Hongkangwan was convicted of violationg#\dfcle 112 related to selling
VCDs of an ABC Australia documentary and copiesWikiLeaks material and
sentenced to 3 years and 4 months in prison on28Mr013.

 Yutthapoom (last name withheld) has been held & Bangkok Remand Prison
since 19 September 2012 on charges of violatinglari12.

5. While there have been several other convictinongecent years, these 7 cases stand
out because the individuals involved have repentédien denied bail, always on the
grounds that their crimes are too grave a threahdtional security to permit even
temporary release. Although some individuals weenigd bail while awaiting trial, upon
conviction they were all denied bail, despite omgoiprocesses of appeal. This is in
contravention to Article 9(3) of the Internatiom@bvenant on Civil and Political Rights
(ICCPR), to which Thailand is a state party, whégtecifies: “Anyone arrested or detained
on a criminal charge shall be brought promptly befojudge or other officer authorized by
law to exercise judicial power and shall be erditte trial within a reasonable time or to
release. It shall not be the general rule thatgrersawaiting trial shall be detained in
custody, but release may be subject to guaranteapgear for trial, at any other stage of
the judicial proceedings, and, should occasioreafer execution of the judgment.” Bail is
routinely granted during trials and after convintiovhile awaiting appeal in cases of
committing violent crimes in Thailand, but routipelenied for cases involving freedom of
speech.

6. As highlighted by the May 2012 death in custedyAmphon Tangnoppakul, who
was then serving a 20-year sentence for allegedigiag 4 anti-monarchy SMS messages,
which the ALRC commented on in a June 2012 suboissto the Council
(A/JHRC/20/NGO/38), the prison healthcare systemThmiland falls well beneath the
United Nations Standard Minimum Rules for the Tmeet of Prisoners. As part of the
testimony provided during the April 2013 postmortémyuest hearings into Amphon’s
death in custody, as reported by Prachatai, Ampbparted to fellow prisoners that when
he went to seek treatment at the prison hospitalsipians made contemptuous comments
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about his alleged defamation of the monarchy. Ghiss far beyond institutional failure to
meet minimum standards and indicates that physiciave become partial and may not
provide an equal level of care to all prisoners.

7. Prosecutions under Article 112 and the CCA ameosinded by several different
kinds of secrecy. The first is that the total numbecharges and prosecutions under these
two measures has not been made public by the Gamestnof Thailand. The reason that
the ALRC noted above in the list of current prisengbove that these are the known cases
of individuals currently serving prison sentencesioder detention while awaiting trial is
that in the annual U.S. State Department HumantRiBkeport on Thailand, released in late
April 2013, they reported that the number of pessdetained or imprisoned under laws
related to lése majesté was between 7 and 18. Thasaividuals listed above are those
who are known to be behind bars, but the U.S. Refartment report indicates there may
be an additional 11 individuals being held. Thdufa of the Government of Thailand to
provide precise information to the public itselises many unanswered questions about the
use of the laws to diminish space for freedom gfression through the use of secrecy. In
addition, in at least two cases, those of Darankarihoengsilpakul and Wanchai Sae
Tan, the trials were held in camera and were cldeethe public on the basis that the
dissemination of the testimony may constitute adhrto national security. In a 2011
comment, the Constitutional Court argued that tleae no contradiction between a secret
trial and the protection of rights and liberties @svided for in the 2007 Constitution.
Taken together, these two forms of secrecy creatertainty about what consequences
citizens may face for the basic exercise of hunights and makes political participation
filled with possible danger.

8. The ALRC is very concerned about the effectstiod regularization of the
constriction of freedom of expression on humantsggbdemocracy, and the rule of law in
Thailand. The danger of this regularization is thataturalizes violations of rights and
causes them to appear normal and justified. The @QLRould like to remind the
Government of Thailand that under Article 19 of IBCPR, restrictions on the right to
freedom of expression are only permissible under twcumstances: “for respect of the
rights or reputations of others” and “for the paditen of national security or of public order
(ordre public), or of public health or morals.” \himeasure 112 is classified as a crime
against national security within the Criminal CaafeT hailand, and this is frequently cited
by the Government of Thailand when faced with thiiccsm that the measure is in tension
with the ICCPR, to date a clear explanation of fhecise logic for categorizing the
measure as such has not been provided. Withoutlequate explanation being provided,
the constriction of freedom of expression is advitr

9. In view of the above, the Asian Legal Resour@t€r calls on the UN Human
Rights Council to:

 Call on the Government of Thailand to releasetalbe convicted or facing charges
under Article 112 and the 2007 Computer Crimes Act.

» Demand that the Government of Thailand revoke Faticl2 of the Criminal Code
and the 2007 Computer Crimes Act.

» Demand that the Government of Thailand provide @oanting of how they will
improve the provisions for healthcare in prison andure that all prisoners receive
the same treatment, without regard for the alleggedes that they have committed.

» Urge the Government of Thailand to allow and supfiwe full exercise of freedom
of expression and political freedom, consistenthwitte terms of the Universal
Declaration of Human Rights, to which it is a sigmg, and the International
Covenant on Civil and Political Rights, to whichsita state party.
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» Request the Special Rapporteur on the freedom dafiorp and expression to
continue ongoing monitoring and research aboubtbaght situation of constriction
of rights and individual cases in Thailand; ands WWorking Group on Arbitrary
Detention to continue to monitor and report on ¢haases of persons arbitrarily
detained under Article 112.




