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CoBeT Mo npaBaM 4eJjioOBeKa

JABagnats BTOpas ceccust

IyukT 3 moBeCTKH THS

Hoompelme H 3alHUTa BCEX MPaB Y€J0BEKA,
rpaxaIaHCKuX, NOJUTHYIECCKHUX, IKOHOMUICCKHUX,
CONMAJIbHBIX U KYJIbTYPHBIX IIPaB,

BRJIIOYasi MIPpaBO HAa Pa3BUTHUE

Nudopmauusn, npeacrasiaennas Komuccunei nmo sonpocam
PaBeHCTBA U NpPaB 4YejioBeka BeankoOpuranumn*

3anucka Cekperapuara

Cexperapuar CoBeTa IO IpaBaM 4YelOBEKa HACTOALIMM IIPENPOBOXIAET CO-
obmenue, npeacrasaeHHoe Komuccuell mo BompocaM paBeHCTBAa M IIPaB YeJlOBEKa
Benuko6puranun** u BOCHPOM3BOAUMOE HHXKE B COOTBETCTBHHU C mpaBuiom 7 D)
OpaBMJl IPOLEAYDPHI, COAEPKANIMXCSA B MPUIOKeHUU K pesonroiuu 5/1 Cosera, co-
TJIaCHO KOTOPOMY Y4YAaCTHUC HAIIMOHAJBbHBIX MNPaBO3alIUTHBIX yqpemﬂeﬂnﬁ OCHOBbIBA-
eTcsl Ha Npoliefypax M NMpakTHKe, coracoBaHHbIX KoMuccueil mo mpaBaM 4esoBeka,
Brutouast pesomtonuio 2005/74 ot 20 anpens 2005 roxa.

* HamuoHanbHOE TPABO3AMUTHOE YUPEKIAEHUE C AKKPETUTAIMOHHBIM CTATYCOM
kareropuu "A", IpUCBOCHHBIM MeXIyHapOIHBIM KOOPJUHAIMOHHBIM KOMUTETOM
HaIlMOHAJIBHBIX YUPEKJESHUH, 3aHUMAIOIIUXCS OONIPEHUEM M 3alIUTON MpaB YeIoBeKa.

** BOCHPOU3BOAKTCS B MPHIOKEHHUHU B MOJIYYEHHOM BHJIE TOIBKO HA TOM SI3BIKE, HA KOTOPOM
OHO OBLTO MPEACTABICHO.
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Annex

[English only]

Contribution of the Equality and Human Rights Commission
of the Great Britain to the report of the Special Rapporteur
on torture and other cruel, inhuman or degrading treatment
or punishment

Title: Abuses in health-care settings that may cross a threshold of mis-
treatment that is tantamount to torture or cruel, inhuman or degrading
treatment or punishment

The Equality and Human Rights Commission (EHRC) welcomes the Special Rapporteur's
report focussing on this issue which has not been recently at the forefront of domestic or in-
ternational attention in this context.

The Special Rapporteur's analysis of abuse in health care settings through the lens of the
torture and ill-treatment framework is particularly prescient in the UK because of findings
about patient experiences published on 6th February 2013 in the fina report of the Mid
Staffordshire NHS Foundation Trust Public Inquiry chaired by Robert Francis QC* (the
Francis Inquiry Report). The Francis Inquiry Report follows an earlier report written at the
request of the then Secretary of State for Health on care provided at the Mid Staffordshire
NHS Foundation Trust between 2005 and 2009 and published in February 2010%

The Francis Inquiry Report details 'a story of terrible and unnecessary suffering of hundreds
of people who were failed by a system which ignored the warning signs of poor care and
put corporate self-interest and cost control ahead of patients and their safety.”. Responsibil-
ity for this suffering is given not just to the Mid Staffordshire NHS Foundation Trust but to
the health system, including the Department of Health and regulators, as a whole who failed
in their duty to protect patients from unacceptable risks of harm and in some cases from in-
humane treatment. It records serious failures by the Trust to listen to patients and staff;
their failure to address an 'insidious’ culture of tolerating poor care standards; and ill func-
tioning management and leadership.

The Francis Inquiry Report and 2010 report detailed cases where patients - particularly
those who were old, frail and confused - were left in their own excrement and soiled bed
clothes for lengthy periods, in one case at least three hours and another was found by rela-
tives in bed totally naked, caked in excrement in full view of everyone. Patients were sys-
tematically ignored by nurses when they needed help with toileting and in one case a male
patient was left sobbing loudly having soiled his bed because no help arrived despite him
shouting and ringing an alarm bell. Others were left on bed-pans and commodes for up to
an hour causing pain and distress. Assistance was not provided with help for patients who
needed it to eat and drink causing de-hydration and weight loss. Some wards and toilets
were left in afilthy condition and patients were subjected to rough and painful handling. In
some cases, bodies of recently deceased people were left in side rooms for several days

1 http://www.midstaffspublicinquiry.com/report

2 http://www.midstaffsinquiry.com/documents.html

3 http://www.midstaffspublicinquiry.com/sites/defaul t/fil es/upl oads/press_release -
_final_report.pdf
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when they should have been moved to the mortuary and in one instance a former member
of staff gave evidence about a deceased person being found in a room she was about to let
other relatives into. The deceased had been there for at least 24 hours and it took several
hours to establish who the deceased patient was.

The EHRC will work with Monitor and the Care Quality Commission (CQC) who are
health care regulators the Francis Inquiry Report identified as having failed in their duty to
protect patient safety. We are already engaged with both to drive forward their perform-
ance on human rights and equality. Although the report acknowledges recent improve-
ments in CQC's regulatory structures and standards it also criticises their defensiveness and
lack of transparency. Through EHRC's memorandum of understanding with CQC we will
build on our jointly published human rights guidance for their inspectors to incorporate the
report's recommendations for CQC in a human rights and equality context.

The report is very critical of Monitor's delay in taking action in response to concerns about
patient care at Mid-Staffordshire Hospital and its over attention to the hospital finances at
the expense of patient safety stating that 'It is clear from the evidence that the Trust would
not have been in a position to be authorised as an Foundation Trust in early 2008 if:....A
thorough assessment of the Trust’s compliance with minimum patient safety and quality
standards had been performed, rather than the focus of Monitor’s assessment being on fi-
nance and corporate governance®. In 2012 EHRC stepped up regulatory oversight of
Monitor because of some apparent failures to embrace a proactive approach when discharg-
ing their human rights and equality obligations when implementing their functions. This
work continues and will dovetail with our CQC work to ensure the development of better
human rights protection for care service users, taking into account the Francis Inquiry Re-
port recommendations.

To the extent that the Francis Inquiry Report makes recommendations for Department of
Health, EHRC will capitalise on existing high level relationships and our recently signed
framework of understanding with them to ensure swift steps are taken by Government to
safeguard the human rights of patients - particularly those who are vulnerable. We do not
rule out using EHRC enforcement powers with any of these and other public authorities in
the NHS system should they become necessary.

The Commission has endeavoured to progress the Parliamentary Health Service Ombuds-
man’s Six Lives report (2009)°® which recommended collaboration between the EHRC,
Monitor and CQC to prevent poor practice in the provision of health care. As well as seek-
ing to strengthen regulatory practice, the Commission agreed a Memorandum of Co-
operation with the Department of Health in November 2012, to help support system leader-
ship in mainstreaming equality and human rights principles across the health and socia care
sector.

In our August 2012 report to the Committee Against Torture in regard to the Committee's
list of issues for the forthcoming examination of the United Kingdom on the UK's 5th peri-
odic report to CAT we raised several instances of cruel, inhuman or degrading treatment in
the context of health and social care. We noted with concern the absence of any reference to
some of these well publicised eventsin the state report.

Giving it more control over its own finances and other benefits.

5 http://www.midstaffspublicinquiry.comy/sites/def aul t/fil es/report/
Executive%e20summary.pdf%20p52-53

Six Lives: the provision of public services to people with learning disabilities.
Parliamentary and Health Service Ombudsman/Local Government Ombudsman. 2009.
http://www.ombudsman.org.uk/__data/assets/pdf_file/0013/1408/six-lives-partl-
overview.pdf
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Article 16 UNCAT and Article 3 ECHR should protect people from severe mistreatment.
However even prior to the Francis Inquiry Report there was evidence that some people who
use health and socia care services are at risk of abusive treatment by care workers. They
may also be subject to abusive treatment by other residents or service users.

People living in residential care settings are particularly vulnerable. For example, in May
2011 a BBC Panorama programme exposed through secret filming how disabled residents
of Winterbourne View hospital near Bristol were routinely dapped, kicked, teased and
taunted by members of staff. One particularly harrowing example captured on film was
that of an eighteen year old woman being verbally abused and doused with cold water while
fully clothed, as a ‘punishment’. The privately owned purpose built hospital was home to
24 adults with learning disabilities and autism, whose places had been commissioned by lo-
cal authorities and NHS trusts. As aresult of the scandal, four people were arrested, several
more staff were suspended and shortly afterwards the hospital was closed down. The scan-
dal prompted the CQC to undertake 150 unannounced inspections of similar services in
England.

In February 2011, the Parliamentary and Health Services Ombudsman (PHSO) reported on
10 investigations into the care of older people by NHS ingtitutions in England, of which
several revealed ill-treatment possibly serious enough to breach Article 16 UNCAT.’ Eight-
een per cent of the 9,000 complaints made to the PHSO in 2010 were about the care of peo-
ple over 65 and the organisation accepted 226 cases about older people for investigation,
twice as many as all other age groups put together in 2011.°

In November 2011, the EHRC published the report of its formal inquiry into older people
and human rights in home care. The inquiry found some evidence of good practice in the
commissioning and delivery of home care services, with many care workers providing ex-
cellent care under challenging circumstances. However, there were aso worrying examples
of poor treatment. In a few cases this treatment appears to have been serious enough to ap-
proach or exceed the threshold for a breach of UNCAT. For example, many concerns were
raised about older people not being given support they needed to eat and drink. In one case,
an older woman with Huntingdon’s disease suffered dramatic weight loss because care
workers simply left food and drink next to her, even though she was physically unable to
feed herself. In another case, an older man with dementia lost so much weight due to not
being given support to eat by home care workers that he was admitted to hospital and died
three days later.’

Parliamentary and Health Service Ombudsman, 2011. Care and compassion? Report of the
Health Service Ombudsman on ten investigations into NHS care of older people. Available
at: http://www.ombudsman.org.uk/__data/assets/pdf_file/0016/7216/Care-and-Compassion-
PHSO-0114web.pdf. One example in the PHSO report is that of Mrs H, 88, who was deaf
and partially sighted. After afall at home, she was hospitalised for four months suffering
from acute confusion. While in hospital, she experienced poor standards of care and had
several further falls, one of which broke her collarbone. She was transferred to a care home
by ambulance while strapped to a stretcher in a state of agitation and distress. On her arrival
the manager noticed that she had numerous unexplained injuries, was soaked with urine and
was dressed in clothing held up with large paper clips. She was bruised, dishevelled and
confused. The following day she had to be readmitted to alocal hospital. She died before
. the PHSO could conclude its investigation.

Ibid.
Equality and Human Rights Commission, 2011. Close to home: An inquiry into older people
and human rights in home care. Available at: http://www.equalityhumanrights.com/legal -
and-policy/inquiries-and-assessments/inquiry-into-home-care-of -older-people/. See page 28.

4 GE.13-11608



A/HRC/22/INI/7

The EHRC therefore endorses the conclusions and recommendations of the Special Rappor-
teur in particular that "examining abuses in health-care settings from a torture protection
framework provides the opportunity to solidify an understanding of these violations and to
highlight the positive obligations that States have to prevent, prosecute and redress such
violations."

The Equality and Human Rights Commission
February 2013
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