A/H RC/17/31/Add.2

Distr.: Generd
23 May 2011
Arabic

Original: English

Oludlfl & g ulst

5 s Amlud 3 5l

JlesYl J g o ¥ I

LaBY y dowlond) y Billl (LY G g o B2y 350
dod) 3 331 G5 G & ANy dsler

OL«H?‘&}—E’MTM o Ol 4ew\uy%uﬁ\}\&al\ﬁﬁ3
syl JosHl Slan o 0 by 5 b I je IS L4
@j)bﬁw\

L)

Al 33 o Shetens OB>Me g SIS (OIS, O 985 DLy @ sd>
#r o faell ladsi daby pe

s

wgo\fﬂ_ﬂ\dwféﬁu&i@@u\ S, Ny oSl 066 sas

smy Sy e i 8 15 OLSY) Bsi> S wileg OF x6 I el Leals

it Olozy (haite Ul s 0 50 Gl OLY) Bs g IS 201 056
ol Al e

Gy Al ola pldl B ol Al ol oY L2 a e allas (3

¢ srim pos Bl Joe W) Sl g o Ly b ) e IS0 OLSY)

O 5l dansd) SLLA (580 o Yo e ST 6 g 2l 3 paley LS8l 0436

bl sl ez SO s e = b

clsh e 2y LS R 3 e pany

Q% ke e sl (A) GE.11-13323 290611 010711
e Sl el

k¥



A/HRC/17/31/Add.2

e el IS sda e ghas 3] (V) el JL slT s e o872
(G Joddly 3556 Y, ¥4 @ I 315N o872 056 O 1) L s
gy LSS SIS WY1 0T Oy 0L G gik U8 ) B o ey
Sl oy oy sl 3 Jemadly S8 el L3 e Bl Sl LIS
e g bW U L) ity eV Ol 3Ly E Y15 (cp pld)
s el Ol glie e Iade Ll o) el die s (g pel) o) 2550
et Jal g gndl e cande oy AL Oty B ) Ol L) 23
WU 31,V o8l 06y wdlall olay sadams 45 56 SLY i Gors
LY G i

o\f,:J\ 05 Of 3502 45 56 LY p ol iglain V) olul, ) e
Lot (Joaol 5 lay s L OLLSY) @}a}@cbm\!ew\;\;\ dd\l\ o\))lﬂ}
o e @) U 3 e e OLSY) S o SW L of S 0l
OS2 o a8 ot LS we ¢ Yy sl LS s il e b 3 L skl
B bl S i B oS e e Re e el Sl pe ok Lagibgag ey ey
e s lasl) B 380 o a8 Y s gy LA sl Ll bl
g g L ol Ll 0L W 31,531y ol b daladl Ll 3 Jos e oJ 9o
L oV = 3 b N il of aslas ! owﬂ\wot@o\frﬂl
LY B i

JJ_sT@MC@TQ\fJ;;J\ OB ¢ 5w el o.l.a&c;’\.bj
)\ S8 ) Olarl o Y ey Las AW G151y OS2 056 _pgat oa JY
L@\uﬁll}\umdww&muw&\ Gsim 2 (3 g se g Ly e
—ebte (35 B) Geed) ga gy e OF OBV 0dd ju8 Lo o sat
Gy ag aalad) LY s e Wy sadl de KA OV iy B e 1872
@ lmsibyey Ly ey oS0l (Al Yl By T A r OLSY)
S el il 0ley Al lsla ) il b d geid) a5 5N LY I ans
LY Gsad oISl ol o) 331 e o Oleray

th g gl el e e IS (3 s ) LY fess

Syl e s sa 2 Loy il @ el y SIS 00 el
ol O eV () Al o (3 i) o OS2 e Jgfuga\jsuwy\
el o sl 81 S et e 0L s Sl ) an O a0l U
B e 5 I gl 3 L V(56 o ok 28 85 el ol Y
Ozl s Ll o ) 2 o) 0,55 Y ciale Ghay s L OLaY) G ik 3 3

GE.11-13323 2



A/HRC/17/31/Add.2

S0 Jo oS 2 aometd ol Aol Jam OF o8 (aoidl old ol
sl Jyl Sl o Jlaazaly Lalol el o siadly OLLY) Bsig Ladll
Sy el

Lori sl el ol alainYl ol @bl o pld) Sl
o oSl gl il L e (b gl ¥ Sl Flas Blel e Bl o g
Szt 08713 &l Sl ) Jane iy (25 way 357,20 a5 Slaass
S 05l 3 all Je] ) Ol B gas e a8 adl J5U e cladY) o g O
A el b skl bl B Lt la iy B L ay sl L o a0
IVl ol y dlah) o (3 Alasll (Bl ll e e oS ST s Blel e I3
G5 Of alay b A 5 SU sl o o paell 54 o Ll Slal )l JJane oy
.K}MM\&LA\@ws

claiie Vi 4 sedll 45 W) CLY I (lame 3 (08200 e g 1f LY
L 2 Ll 5 WLhadd "aegll” 51 " 2 ) Sl lall e e (2S5 0
e 0l aslaia ¥l Slel )l s @bl )l Gl OLY) Bsi> Jo ST &L
i Ole 5 3y Ll bl )l wousT (ells &9 s aiSS ol i
Ol Y g e 3 Led ey OF S )l oV ) IS 201 s 5 65 gt
il oA

i Ol e boxas iy Jedl ae OF a5laie) olel,dl o o0
O (oslal) 3 i S S 2l g do, o) (3 dlaecd) ST 20 ay (S 201
a0l 2SN S5 L Bl . ols el delan ) @j};i\ oF B pAE
Sl mzd ¥ 5l sde OF LS Gl ey Slalad) e E LYY e
AU B s LA gasdl 5 2 UY)

slaiaVl Uaatll 2550 SLY 3 i 5 1l Dbl 37w
B Jolst s e 3 et Dol 35 Ggn5 Logos L5 80 olie
il e e OF 8 i ) bl olelaas ¥ (3 il ol zall (3 0Ly
Dbl ) s ooy chelid) il gl clal Olaly o sty 23 5,0
bz Gl o)y OF aaelid) wlalall G gio ol o comn o 25laizaY)
) Gl oo OF (S SUW s e clae ) 07 13 OLsY) Bsi> e
Gl cll Slo S oy \}5,: Ly el U e ol 35 S AU e
O Ggi Jo Al 5T 3 bl Je 2aeldl clalll

RN 4| JCH RPN NS VE P SRS LA [ WUV S e
bl 3 o5 el delaY) g sdl Llad adlas 445 3 claina VU 4 sail)

3 GE.11-13323




A/HRC/17/31/Add.2

toal iy byl ol OF 3 il b oS 2l 1aS 2 adladd) a2 Cosldl g
3 s sb 8 ole S5 ) ).s\.;l;\;).a\:‘s Wl (Ll odd suadl 3 ce i dge o)
Gplazor Y & g 2l Ailad) & 900 0 5UIL e 52 Jo Cpmnd o o) 23101
s sl Sy A5 (s peg o O Ol 5 8T my ol e oS 2
5,00 Ol B sa )

Gt 8 3lal) [ IS 20 0508 ¢ 5 05K 0 Lol el Lol
ey g QLY Bgim oo Osadlilly O gal) G5 (3 6 diaal) ds ) Aleld)) oliall
A g Ofy 0500 SH 0 golailly SIS 201 sl 21U 81,581y ST, 200 046
& ol el ooy mad) 25 S LY 2l el 3 f L)

GE.11-13323 4



A/HRC/17/31/Add.2

Annex

Contents

VI.

Report of the Special Representative of the Secr etary-
General on theissue of human rights and transnational
cor porations and other business enterprises

Human rights and corporate law: trends and observations from a cross-
national study conducted by the Special Representative

Paragraphs Page

INEFOTUCTION. ...ttt bbb e e 1-23 7
A. The Special Representative’' S Mandate............ccoeevereeneneienenereseseeseee 1-8 7
B. The Corporate Law PrOJECL.........ccoieieiririeisie et 9-14 8
C. TheResearch TEMPIALE .....cccciiicirtiree e 15-18 9
D.  CONSUIBLIONS....c.ecueitereeierterieieeie et st eb bbb sbe s be b s ene b seeneene 19-20 9
E.  AIMOf thiSPaDEr......ccociiiiee e 21-23 10
Setting the legal 1aNdSCaPE. ........coiiiirieeereee e 24-28 10
INCOrPOration aNd lIStING ........ccveveriiieirieeree e 29-50 11
AL INEFOTUCTION ...ttt bbb e 29 11
B. Question by QUESHION ANAIYSIS......cerriiirieiriere e 3048 11
C. CONCIUSION...c.tiiitiiteietcete ettt etttk b et b et b e b e bt b e b e b e b sbeneenen 49-50 15
DITECLOIS AULIES. ....ccvieieeteieeeete ettt sttt ettt 51-125 15
AL INEFOTUCTION ..o e e 51-52 15
B. Question by QUESHION ANAIYSIS......ceieiiiiieirereet e 53-119 16
C. CONCIUSION...ctiitiiterieieete ettt ettt st b e et b e et eb e et e sr e e ebesrenea 120-125 28
REDOMTING .ttt sttt b e et 126-163 29
AL INEFOTUCTION ... e 126127 29
B. Question by QUESHION ANAIYSIS......ceieiriiiiire et 128-159 29
C. CONCIUSION...c.tiiciiiterieitete ettt b e e b e et b e et b e e e b e e e ebesrenea 160-163 35
Stakeholder eNgagEMENT ........ooiiiireieree e e 164-183 35
AL INEFOTUCTION ...ttt bbb e 164 35
B. Question by QUESLION ANAIYSIS .......eieiiiieiie et 165-179 36
C. CONCIUSION...c.tiiitiiterieieete sttt ettt et b et b e et b e e et e e e b see e 180-183 38
GE.11-13323



A/HRC/17/31/Add.2

VII.

VIII.
Appendices

l.

.

.

GE.11-13323

Other issues of COrporate QOVEINANCE. .........ccccvevurerureeereesieesieeseeeeseeseesseesseesseenes 184204
AL INEFOTUCTION ...t e 184-185
B. Question by QUESION ANAYSIS ....c.ccoieieeiece e 186201
C. CONCIUSION.....tiieiiirereeieere sttt r e e e r e sr et renr e erennenea 202-204
ConClUudiNg FEMEAIKS .......c.eeivieiice et sre e 205-216
Lo T = 1 0 N T 0P
JUFISTICTIONS ...ttt ettt r e et se e R e s R e e r e s r e e er e nre e e s e nreneenenrenneneerenn
e e o A= 010 =SSR

39
39
39
43
43

46
47
48



A/HRC/17/31/Add.2

I ntroduction:

The Special Representative’s Mandate

1 The Specia Representative of the United Nations Secretary-General on the issue of
human rights and transnational corporations and other business enterprises was appointed
in 2005 to identify and clarify standards of corporate responsibility and accountability
regarding human rights, including the role of states. In June 2008, after extensive global
consultation with business, governments and civil society, the Special Representative
proposed a policy framework to the United Nations Human Rights Council (Council) for
managing business and human rights challenges.

2. Now known as the UN “Protect, Respect and Remedy Framework” (Framework), it
rests on three differentiated yet complementary pillars:

@ the state duty to protect against human rights abuses by third parties,
including business enterprises, through appropriate policies, regulation, and adjudication;

(b) the corporate responsibility to respect human rights, which means that
business enterprises should act with due diligence to avoid infringing on the rights of others
and to address adverse impacts with which they are involved; and

(c) the need for greater access to remedy for victims of business-related abuse,
both judicial and non-judicial.

3. The Council unanimously welcomed the Framework, marking the first time the
Council or its predecessor had ever taken a substantive decision on business and human
rights. The Council also extended the Special Representative’s mandate until 2011, asking
him to “operationalize” the Framework. Since 2008 the Framework has also enjoyed
extensive uptake’ from other stakeholders, including international and national
governmental organizations, business, civil society, investors and others.

4. In response to the Council’s request, the Special Representative released in March
2011 a set of Guiding Principles for Business and Human Rights (Guiding Principles).® The
Guiding Principles seek to provide for the first time an authoritative global standard for
preventing and addressing the risk of adverse human rights impacts linked to business
activity. The Council will consider formal endorsement of the Guiding Principles at its June
2011 session.

5. The Guiding Principles are the product of six years of research and extensive
consultations involving governments, companies, business associations, civil society,
affected individuals and groups, investors and others around the world. They highlight what
steps states should take to foster business respect for human rights; provide a blueprint for
companies to know and show that they respect human rights, and reduce the risk of causing

The Specid Representetive is immensdy grateful to the law firms participating in the Corporate Law
Project, without which this research would not have been possible (see appendix ). The willingness of o
many firms to provide their services pro bono in order to expand the common knowledge base indicates
their recognition that human rights are rlevant to their clients’ needs.

For applications of the Framework, see http://www.busi ness-humanrights.org/Links/Repository/1003710.
Guiding Principles on Business and Human Rights: Implementing the United Nations “ Protect, Respect and
Remedy” Framework, A/HRC/17/31, http://mww.ohchr.org/Documents/l ssues/Business A-HRC-17-

31 AEV .pdf.

GE.11-13323



A/HRC/17/31/Add.2

or contributing to human rights harm; and constitute a set of benchmarks for stakeholders
to assess business respect for human rights. The principles are organized under the
Framework’ s three pillars.

6. The broad range of stakeholders with whom the Special Representative consulted in
preparing the Guiding Principles included corporate lawyers, both in-house and from
leading law firms. In particular, the human rights due diligence process under the corporate
responsibility to respect, as described above, was the subject of detailed discussions with
corporate law professionals.

7. More recently, the Specia Representative is grateful to the many voices in the
corporate governance field which provided feedback as he finalized the Guiding Principles.
For instance, leading U.S. corporate lawyer Martin Lipton of Wachtell, Lipton, Rosen and
Katz has remarked that the text of the “Guiding Principles insightfully marries aspirations
with practicality. It identifies a host of tangible opportunities for Nations and businesses to
contribute to the goa of preventing human rights abuses. ... The draft report [of the
Guiding Principles] does not raise issues of particular note regarding the liability of
corporations beyond their responsibilities under national laws, or the role of existing
governance structures such as corporate boards. In short, Guiding Principles encapsulates
the Special Representative’s stated commitment to ‘principled pragmatism,” reflecting the
world’s fundamental human rights expectations in a balanced way that takes account of the
varied, complex global business landscape.”*

8. All information prepared for or by the Specia Representative is available on his
website.®

B. TheCorporateLaw Project

9. A key aspect of the UN Framework’s first pillar, the state duty to protect, is that
states should help foster corporate cultures respectful of rights both at home and abroad,
through all available avenues.

10.  Corporate and securities law directly shapes what companies do and how they do it.
Yet its implications for human rights remain poorly understood. The two are often viewed
asdistinct legal and policy spheres, populated by different communities of practice.

11.  For thisreason, in early 2009, the Special Representative announced the creation of
the “Corporate Law” project (CL Project). It involved more than 20 leading corporate law
firms from around the world assisting on a pro bono basis to identify whether and how
corporate and securities law in 39 jurisdictions currently encourages companies to respect
human rights. Law firms were chosen based on their expertise in corporate law as well as
experience in working with corporate clients on human rights - related issues. Jurisdictions
were selected to ensure a broad geographical spread and a mix of common law, civil law
and other legal traditions. They also reflected the participating firms' expertise.

12.  In combination with other projects on the state duty to protect, the CL Project
contributed to the development of the Guiding Principles by providing information
regarding current state practice as well as facilitating discussion to consider what, if any,
policy recommendations to make to statesin this area.

* " http:/mawvw.busi ness-humanrights.org/medial/documents/ruggi e/wachtell-lipton-rosen-katz-guiding-

corporate-sociad-respons bility-24-nov-2010.pdf.
5 http:/Mwvw.busi ness-humanrights org/Special RepPortal/Home.

GE.11-13323 8
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13.  The project also supported the Specia Representative’s work on the corporate
responsibility to respect and access to effective remedy. At the foundation of the former is
good risk management. Indeed the Special Representative has recommended that to meet
the responsibility to respect, companies undertake human rights due diligence. This
process can be incorporated within broader enterprise risk—management systems, provided
that it goes beyond simply identifying and managing material risks to the company itself, to
include risks to rights—holders. Participants in the CL Project have provided important
guidance on the elements of human rights due diligence in keeping with responsible
corporate governance.

14. In relation to access to remedy, several aspects of corporate law, including company
disclosure as well as stakeholder engagement, may assist to prevent escalation of disputes.
And in discussing obstacles to legal accountability of transnational companies for human
rights-related abuse by their subsidiaries and other business partners, the Special
Representative has seen increasing debate about the particular challenges posed by complex
corporate groups, as well as the relationship between corporate and individual liability.

C. TheResearch Template

15.  Participating law firmsin the CL Project were asked to prepare jurisdiction-specific
surveys based on a research template exploring subjects such as incorporation and listing;
directors' duties; reporting; and stakeholder engagement. A copy of the research template,
aswell asalist of participating firms and jurisdictions analysed, is at the end of this paper.

16.  For the purposes of this project, “corporate and securities law” is understood to
include laws and policies expressy designed to regulate a company’s life-cycle. For
instance, those laws and policies, usually administered by corporate and securities
regulators as well as stock exchanges, which regulate or provide guidance on incorporation
and listing; directors’ duties; financial and other reporting; shareholder and non-sharehol der
engagement; and other aspects of corporate governance. Of course, not al aspects of
corporate and securities laws could be covered.

17.  While participating firms were asked to discuss other areas of national law, such as
labor law, environmental law, crimina law, tort law and constitutional law, to the extent
that they provide context to obligations under corporate and securities law, these laws were
not the CL Project’sintended focus.

18.  All surveys are available at the CL Project website®. They are the sole work of the
participating law firms and the Special Representative takes no position on any views
expressed or implied in them.

D. Consultations

19.  Three consultations have been held to inform the Special Representative as part of
the CL Project. The first,” attended by participating law firms, was hosted in New Y ork by
the U.S. firm of Weil, Gotshal & Manges in June 2009. It explored current state practice,
including implementation and enforcement in this area. The second® was a multi-
stakeholder expert consultation convened by York University’s Osgoode Hall Law School

5 http:/mwvw.busi ness-humanrights.org/Specia RepPortal/Home/Corporatel awTools.
7" http:/mwww.reports-and-material s.org/Ruggi e-corporate-l aw-tool s-meeting-summary-30-Jun-2009.pdff.
8 http:/Mwww.reports-and-material s org/Corporate-law-tool s Toronto-meeting-report-5-6-Nov-2009.pdf.

9 GE.11-13323
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in Toronto in November 2009. Participants from twenty countries around the world
discussed potential policy and legal reform in this area. The third,® hosted by Hogan
Lovells in New York in April 2010 brought together external and in-house corporate
counsel to discuss the legal implications of human rights due diligence, including the
opportunitiesit offers for effective risk management as regulated by corporate law.

20. The role of corporate and securities law has also been discussed at other
consultations held by the Special Representative, including as part of a series of meetings
and an online discussion to discuss the draft Guiding Principles.

E. Aim of thisPaper

21.  This paper summarizes overarching trends from the participating firms' surveys of
individual jurisdictions. It is organized according to the CL Project’s research template.
Readers seeking more detail about featured examples are invited to read the jurisdiction-
specific surveys available on the CL Project’s website.

22.  This paper does not critique the firms' interpretation of existing law. Moreover,
references to such laws should not be taken as the Special Representative endorsing them or
considering them to be best practice. No external sources were consulted in preparing this
paper — al material is taken from the firms surveys. Readers should note that the broad
trends identified in this paper are based on the Special Representative’s understanding of
the law firms' surveys and do not necessarily represent the firms' views.

23.  The paper is based on the findings from a total of 39 surveys: fina surveys for
thirty-six jurisdictions as well as three draft surveys for which the Special Representative
did not receive final versions: Angola, Colombia and Sudan.

II. Setting the legal landscape

24.  Questions 1 through 5 of the research template asked firms to provide context for
the detailed exploration of corporate and securities law that followed. These questions
explored the human rights obligations which are already placed on companies and their
directors and officers through laws other than corporate and securities laws (question 1); the
jurisdiction's legal tradition (question 2); whether corporate and securities laws are
regulated federally or provincially (question 3); key corporate and securities regulators and
their respective powers (question 4); and whether the state has a stock exchange
(question 5).

25. Mot surveys identified an array of relevant laws and policies in their answers to
question 1, including constitutional, environmental, employment/anti-discrimination,
criminal, tort/delict and privacy laws. Although the CL Project focused on corporate and
securities law, the Special Representative appreciates that the significance of certain
corporate law provisions may be strengthened or weakened by the existence, or absence, of
other domestic legal obligations on the corporation to respect human rights. For example, in
the United States (U.S), directors duties are informed by the wider lega liability
landscape, which includes such statutes as the Alien Tort Statute, used so far in over 40
cases to sue companiesin tort in US courts for human - rights related abuse abroad.

http://mww.reports-and-materia s.org/Ruggie-summary-of-corporate-and-externa -counsel -meeting-30-
Apr-2010.pdf.
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26.  Thus, in answering question 1, the firms were asked to provide an overarching
picture as to the jurisdiction’ s business and human rights legal landscape.

27. The nature of questions 1 through 5 facilitated highly jurisdiction-specific
responses, making it difficult to identify overarching trends. Nevertheless, one pattern
emerged, of a tendency for corporate and securities regulation to be separate from the
enactment, implementation, and enforcement of other laws and policies encouraging
business respect for human rights. This is evident from the surveys examination of the
(often lack of) interrelationship between corporate and securities law, and more specific
human rights-related laws and policies. The surveys aso explored the organizational
structure of the key corporate and securities regulators in each jurisdiction, providing an
insight into the opportunities and challenges of promoting greater interaction between these
agencies and those tasked with implementing the state’ s human rights obligations.

28.  The surveys were broadly consistent with the Special Representative’s findings
regarding state roles and practice in the business and human rights domain as a whole. The
Specia Representative has found that the area exhibits substantial legal and policy
incoherence at the national level, often replicated internationally. The most widespread is
what he has called “horizontal” incoherence, where economic or business-focused
departments and agencies that directly shape business practices conduct their work in
isolation from and largely uninformed by their government’s human rights agencies and
obligations, and vice versa. Such agencies may include those dealing with corporate and
securities law.

I ncor poration and listing

I ntroduction

29.  Historically in some jurisdictions, the corporate form, including its related benefits
such as the limited liability for its members and a legal personality separate from that of its
members, was viewed as a privilege in exchange for serving a public purpose. To learn
more, the research template asked firms to highlight the jurisdictions in which such links
were made in the past or indeed exist today. It aso inquired as to whether similar
requirements or expectations exist in relation to listing. The template further asked firms to
elaborate on concepts such as separate legal personality and limited liability, as well as the
availability of socially responsible investment indices, as part of an exploration into the role
stock exchanges play in encouraging more socially responsible behavior.

Question by Question Analysis

Question 6: Do the concepts of “limited liability” and “separate legal personality”
exist?

30.  Under the doctrine of separate legal personality, a company has the legal capacity to
exercise certain rights and assume certain obligations separate to the rights and duties of its
owners. The principle of limited liability provides that a company's liabilities do not extend
to any of the shareholders' or directors personal property.

31.  Someform of "separate legal personality” and "limited liability" exist in all of the 39
jurisdictions included in the CL Project. According to the surveys, al of these jurisdictions
have a governing statute that describes: (i) the types of permissible business forms; (ii) the

GE.11-13323
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creation and operation of each form; and (iii) the type of liability that appliesto each form. All
jurisdictions have similar permissible business forms with limited liability, and the most
common isthe limited liability company.

32. Mot jurisdictions have a body of common law or statutory provisions describing
limited exceptions to these concepts, whereby the company’s owners may be held directly
liable for the company's liabilities, an action known as "piercing the corporate veil."
Typicaly, such exceptions are limited to situations involving fraud, the intentional
avoidance of statutory or contractual obligations, or some other act of bad faith.

33.  For example, in India, the courts have lifted the corporate veil in cases of fraud or
improper conduct on the part of the company’s shareholders. Japan allows the corporate
veil to be pierced where a company is being used to commit fraud or to avoid statutory or
contractual obligations. Likewise, in Australia courts may lift the corporate veil where a
company's structure is being used to perpetuate a fraud, or to enable a legal or fiduciary
obligation to be evaded. In Algeria, in the event of fraud, the legal personality of the
company is deemed to have never been granted and al of the company’'s acts are
considered null and void. In South Africa, the Companies Act creates exceptions to
limited liability for reckless or fraudulent actions. Nevertheless, several surveys highlighted
that courts are extremely reluctant to “pierce the corporate veil” and will do so only in
exceptiona circumstances. For instance, in Denmar k, although piercing the veil has been
discussed in theory, case law is limited to very specific circumstances and does not seem to
establish a general rule regarding this matter.

34.  Somejurisdictions have express statutory exceptions to limited liability and separate
legal persondlity. In Singapore, the Companies Act has express exceptions for instances
where debts are contracted without any reasonable or probable expectation that the
company would be able to pay them, or where dividends are paid in the absence of
available profits. Likewise, in China, under the Company Law, shareholders that abuse
their rights must compensate the company or other shareholders for any losses caused by
such abuse, and shareholders who use the company to try to avoid debts may be held jointly
and severaly liable for the company's debt. In Sweden, shareholders are jointly and
severdly liable for the obligations of a company under a liquidation requirement when
these shareholders continue the company’ s activities despite the existence of this order.

35. In addition, some jurisdictions allow recourse against shareholders without fault in
cases of environmental damage or breaches related to tax or labor obligations. In Brazil,
shareholders may be held liable for environmental damage caused by the company,
regardless of the shareholders' fault, if the company’s assets are insufficient to cover such
damages. Further, controlling shareholders of publicly—traded corporations and
shareholders of closely held corporations can be held liable for labor obligations in the
course of a company’s bankruptcy proceeding, again regardless of fault. In Colombia,
founders of a limited liability company are jointly and severally liable for tax and labor
obligations regardless of fault, whereas it appears that shareholders would only be liable for
tax and labor obligations to the extent that fraud is present.

Question 7: Did incorporation or listing historically, or doesit today, require any
recognition of a duty to society, including respect for human rights?

36. The surveys showed that it is uncommon for a state to expressly require companies
to recognize a duty to society as a condition of incorporation or listing. In the U.S,, for
example, incorporating in Delaware, New York or a state that has adopted the Model Act,
does not specifically require recognition of a duty to society, and there is no specific
requirement that a corporation wishing to list on a securities exchange recognize such a
duty.

GE.11-13323 12
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37.  Nevertheless, in several jurisdictions, incorporation does require companies to
establish that they are operating for a lawful purpose. Some surveys suggested that where
the jurisdiction has strong constitutional or other legal protections vis-a-vis human rights,
this could imply that a company incorporating to carry out activities which violate those
laws may be denied the rights to incorporate. However, several surveys also highlighted
that they do not know of such arguments being made in practice. Moreover, they indicated
that it is unclear whether a company would simply need to show that it is not incorporating
for the sole purpose of abusing human rights, or whether it would also need to show that it
is not incorporating for activities which amongst other impacts may negatively affect
human rights.

38.  Examples of requirements to incorporate with a lawful purpose include Indonesia,
where incorporating companies must not have goals and objectives, or conduct activities
that are contrary to law, public order or morality. The survey for Indonesia contended that
as Indonesias Law No. 39 of 1999 concerning Human Rights provides that certain
international human rights instruments form part of domestic law, there may be an implied
duty for incorporating companies to avoid any activities that would violate such
instruments. In Finland, incorporating companies have a genera duty to comply with all
applicable laws, which the survey argued includes the Constitution’s human rights
provisions. In Japan, the legal affairs bureau may reject an application for incorporation if
the business objective is deemed illegal, which the survey suggested may include activities
at odds with human rights.

39.  Similarly, many jurisdictions broadly require that incorporating companies respect
the “public order.” For example, in France, corporations must pursue a purpose respectful
of the public order. The French survey argued that French courts may cancel a contract for
failure to pursue such a purpose, but that there are no such precedents for pursuing a
purpose in violation of human rights, environmental or socia norms. In China, the
Company Law requires corporations to “observe social morals and commercial ethics, act
with integrity and good faith, accept the supervision of the government and the public, and
undertake socia liability.” In Singapore, under the Companies Act, the registrar may
refuse to incorporate a company if the company is likely to carry out an activity that is
prejudicial to the public peace, welfare or good order. In the United Kingdom (UK),
companies are now alowed unrestricted purposes under the Companies Act 2006. The
survey for the UK contended that companies could therefore include respect for human
rights in those purposes, but are not obliged to do so. Regardless of the company’s stated
purpose, the Secretary of State under the Insolvency Act may petition a court for a
company to be wound up if he considers it “expedient in the public interest”, and the court
may grant thisaction if it is determined to be just and equitable to do so.

40.  Some reports highlighted that companies themselves may include social purposes,
including expressions of the company’s commitment to human rights, in their constitutive
documents. In some jurisdictions legidators are providing a regulatory vehicle for doing so.
For instance, the survey for the U.S. noted that in the state of Oregon, legislation expressly
permits a corporation’s articles of incorporation to include a provision “authorizing or
directing the corporation to conduct the business of the corporation in a manner that is
environmentally and socially responsible” The survey noted that the statute does not
require a company to consider socia issues or to reference them in its articles of
incorporation. However, it contended that the statute implicitly recognizes the legitimacy
of, and provides encouragement to, Oregon companies operating in an environmentally and
socialy responsible manner. The survey further explained that while the most commonly
used New York and Delaware corporation statutes do not specifically address whether
constitutive documents may include corporate social responsibility (CSR) provisions, there
appears to be nothing to prevent a company incorporated in those States from including
such provisions.
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41. Regarding listing, the surveys highlighted that it would be very rare for a stock
exchanges to include respect for human rights as a stand-alone criterion for listing. However,
stock exchanges are increasingly considering social issues more broadly. For example, in
China, rules for the Shenzhen and Shanghai Stock Exchanges require listed companies to
commit to environmental protection and community development whilst pursuing economic
goas and protecting shareholders' interests. In Luxembourg, listed companies must have
“high standards of integrity” and behave in a“responsible manner.” In New Zealand, market
participants and advisors must observe “"proper ethical standards’ and act with ”honesty,
integrity, fairness, due skill and care, diligence and efficiency.” In Malaysia, the listing rules
include provisons on CSR reporting and the stock exchange has aso developed a CSR
framework with accompanying guidance for directors. In Sweden, companies applying for
listing &t NASDAQ OMX Stockholm may be rejected if the listing is not considered to be
appropriate or if it for any reason may harm the confidence in the securities market.

Question 8: Do any stock exchanges have a responsible investment index, and is
participation voluntary? (See e.g. the Johannesbur g Stock Exchange’s Socially
Responsible I nvestment Index.)

42.  Further exploring the role of stock exchanges, this question asked in which
jurisdictions companies are required or encouraged to participate in socialy responsible
investment (SRI) indices. Such indices generally list corporations which satisfy certain
environmental, social and governance criteria. These criteria are commonly based on
prevailing international standards, such as the UN Principles for Responsible Investment
(UN PRI). Additionally, an SRI index may focus on companies engaged in certain
industries or those conducting business in specific regions or of a certain size or ownership.
The Special Representative sought to further explore the extent to which national stock
exchanges are utilizing such indices, either through voluntary or mandatory means.

43.  The surveys suggested that most jurisdictions do not operate SRI indices through
their national stock exchanges, though the number has slowly grown over the last five
years. In the limited cases where such indices exist, human rights are generally not
specifically included in ranking criteria.

44.  For instance, in South Africa, the Johannesburg Securities Exchange (JSE) SRI
Index was launched in 2004 following the second King Report on Corporate Governance.
Public companies listed on the FTSE/JSE All Share Index wishing to join the SRI Index
must meet minimum criteria based on the UN PRI. In June 2009, the Indonesian Stock
Exchange and Biodiversity Foundation KEHATI launched the KEHATI-SRI Index. This
index tracks the performance of Indonesian companies with good sustainable business
practices based on international environmental, social and governance criteria.

45.  Two indices that appear to relate more directly to human rights are Brazil’s Bovespa
Corporate Sustainability Index and the various OMX Nordic Indices. Launched in 2005, the
Bovespa Corporate Sustainability Index reflects the engagement of listed companies with
sustainability. . A questionnaireis sent to the 150 top performing companies on the Sao Paulo
Stock Exchange, which asks about the companies’ commitment to sustainable development
and includes an express reference to the promotion of human rights and reduction of socia
inequalities. Stock exchanges in Denmark, Finland, Norway and Sweden each participate in
three OMX Nordic Indices, including the OMX GES Ethical Nordic Index and the OMX
GES Nordic Sustainability Index, which aim to include ethica companies. The OMX GES
Ethical involves screening the listed companies based on “GES Global Ethical Standard” and
“GES Controversiad” analyses developed by GES Investment Services. “ GES Global Ethical
Standard” screens companies based on their compliance with international conventions and
guidelines on human rights, corruption and the environment while “GES Controversial”
screens businesses for operations deemed controversial, such as the production of weapons,
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tobacco and acohol. The OMX GES Nordic Sustainability Index on the other hand is a
benchmark index comprising the 50 leading Nordic listed companies in terms of
sustainability. The selected candidates undergo a sustainability assessment based on the
model “GES Risk Rating” which includes compliance with the UN PRI and the Universa
Declaration of Human Rights. The selected shares are rated in three categories:
Environmenta, Human Rights and Governance.

46. In most surveyed jurisdictions, large companies can choose to participate voluntarily
in third-party SRI indices, such as the Dow Jones Sustainability Index (“DJSI”) World or
the FTSE4 Good Index, which are typically operated by private entities. The DJSI World
evaluates the 2,500 largest companies on the Dow Jones Global Index on environmental,
social and financial issues, and lists the top 10 percent in each sector. The FTSE4 Good
Index requires that listed companies meet certain CSR standards based on international
norms established by non-governmental organizations, government bodies, consultants,
academic entities, the investment community and the business sector.

47.  There are aso country-specific indices operating in this space which are not tied to
stock exchanges. For instance, the Saudi Arabian Genera Investment Authority launched
the Saudi Arabian Responsible Competitive Index which assesses leading Saudi Arabian
businesses based on company strategy, management, stakeholder engagement processes
and social, environmental, and economic performance systems. In Japan, the Morningstar
Socialy Responsible Investment Index selects companies by assessing their socia
responsibility in the areas of corporate governance, employment, consumer services,
environment and social contributions.

48.  Furthermore, in a few jurisdictions, such as Indonesia and Singapore, companies
participate in indices that operate similarly to SRI indices but which are based on criteria
other than social or environmental responsibility, such as respect with Islamic law.

C. Conclusion

49. Most of the surveyed jurisdictions have similar approaches to the concepts of
separate legal personality and limited liability — it is rare for the “corporate veil” to be
pierced. Moreover, there appears to be limited guidance available from courts and
regulators as to the extent to which avail able exceptions to these concepts may be applied to
situations of human rights related abuse.

50. Most surveyed jurisdictions do not expressly require any recognition of a duty to
society or respect for human rights as a condition of incorporation or listing. However,
several surveys suggested that expectations to incorporate or list for a lawful purpose, or in
accordance with the public order, may indirectly have the same effect, depending on the
national legal context regarding business and human rights. Finally, while the number of
stock exchanges using SRI indices appears to be dowly increasing, they tend not to include
express human rights indicators.

V. Directors duties

A. Introduction

51. Directors are regularly required to oversee decisions regarding a company’s
business activities, including activities which impact the respect of human rights. The
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template questions related to directors’ duties aimed to assess the extent to which directors
are required, alowed, or encouraged to consider the human rights impacts of their
company’s activities in exercising such oversight, as well as the discretion they are given in
making these considerations.

52.  The surveys indicated that the scope of directors’ duties is usualy set out in a
country’s statutory corporate law and complemented by case law and regulatory guidance.
The way a state envisions a director’s role in a company can be revealing of that state’s
general approach to the role of business in society. A “shareholder approach” where
directors actions must aim at maximizing the value for shareholders above al, contrasts
with a “stakeholder approach” where directors are required to take a range of stakeholders
beyond the shareholders into account in their decision-making. A hybrid approach,
commonly known as the “enlightened shareholder value approach,” has recently appeared
in certain jurisdictions. Here, directors may or must consider other stakeholders within the
context of maximizing shareholders' value as owners.

B. Question by Question Analysis

Question 9: Towhom aredirectors duties generally owed?

53.  This question explored the types of duties directors generally owe and to whom
these duties are owed, including clarification as to whether duties can be owed to non-
shareholders. In doing so, this question sought to identify whether the particular jurisdiction
had a shareholder, stakeholder or hybrid approach to directors’ duties, which would in turn
provide context to the other answersin this section.

54, Directors duties are usually found in corporate statutes. They can be reaffirmed in
soft law, such as corporate governance codes. And they can be elaborated in case law, the
company’s organizational documents, directors employment contracts, or stock exchange
listing rules. For example, in Russia specific directors duties can be included in the
company’s organizational documents. In Luxembour g, directors of listed companies have
more duties than those of privately held companies under the Transparency Law and the
Market Abuse Law. In the U.S., asin many other jurisdictions, it is clear that if a company
includes duties relating to social or environmental issues in its constitution then the
company may have recourse if those duties are not fulfilled.

55.  Although directors’ duties vary in scope among jurisdictions, the surveys suggested
one clear trend: directors are generally required to act in the company’s best interests,
which commonly means acting for the shareholders as a whole. The surveys identified this
as the directors' primary duty, which usually incorporates elements of due care, loyalty and
due diligence, and good faith. Some jurisdictions also impose more specific duties on
company directors, such as the duty of secrecy (Spain, China and Papua New Guinea),
and the duty not to misappropriate company property (China). . Or certain duties may be
implied from the broader duty to act with due care, loyalty and due diligence. The report for
the U.S. highlighted that this duty includes oversight of risk management and compliance,
which would necessitate periodic review by the board of corporate processes designed to
prevent and detect violation of law or undue risk taking including human rights abuses.
Other surveys too contended that duties based on risk management could require directors
to oversee the avoidance of human rights risks.

56.  The surveys provided that in a number of jurisdictions, the company’s best interest
is explicitly stated to correspond to the shareholders’ interests as a whole as the company’s
owners (L uxembourg and the U.S.). In other jurisdictions, this can be implied (Ger many,
South Africa, Italy, Australia, Chile and Algeria) or can be confirmed by soft law
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(Spain). In Spain, for example, the Unified Code for Corporate Governance interprets the
company’ s best interests as including the shareholders' common interests.

57.  According to the surveys, in severa jurisdictions, statutory and/or case law adopts
the “enlightened shareholder” approach and indicates that the company’s best interests can
correspond to the interests of arange of actors, extending beyond those of the shareholders,
if such consideration promotes the company’'s long term success. For instance, in
Singapore, case law indicates that the company’s best interests can correspond to the
interests of the company’ s shareholders and employees, creditors, or the group to which the
company belongs. In Canada, the Supreme Court has stated that directors duties are owed
to the corporation and not to outside stakeholders, but that in considering the corporation’s
interests, directors may look to the interests of “shareholders, employees, creditors,
consumers, governments and the environment to inform their decisions.” In the UK, the
Companies Act provides that in promoting the success of the company, directors must have
specific regard to “the interests of the company’s employees,” “the need to foster the
company’ s business relationships with suppliers, customers and others,” and “the impact of
the company’ s operations on the community and the environment.”

58.  Highlighting the stakeholder approach, in the Netherlands, it is generaly
considered that a director is to act in the interest of the company in the broadest sense,
which includes the combined interests of its shareholders, employees, creditors and even
society at large.

59. In other jurisdictions, the “enlightened shareholder value” approach has been avoided.
In Hong Kong, for instance, public consultations on the revised Companies Ordinance
indicated limited support for incorporating the “enlightened shareholder value” approach,
similar to that used in the UK Companies Act, into directors duties provisions. Objections
were based on concerns that this approach would place too heavy a burden on directors and
that the concept of “enlightened shareholder value” was not widely accepted in Hong Kong.

60.  Directors in a number of jurisdictions, primarily common law jurisdictions, owe
separate duties to shareholders (as opposed to the company as a whole), and/or creditors
under specific circumstances. This includes South Africa, the U.S., Australia, Hong
Kong, India, New Zealand and Japan. Separate duties to shareholders tend to apply when
directors are in a special position of trust vis-a-vis the shareholders. Generally, directorsin
common law jurisdictions also owe special duties to creditors when the company is
insolvent, or approaching insolvency in some cases. In a few civil law jurisdictions,
including Denmark, Sweden and Italy, directors owe a specific duty to creditors regarding
the maintenance of the company’s capital and assets, which applies whether or not the
company is insolvent. However, the surveys highlighted that civil law systems usualy
impose limited directors’ dutiesin relation to shareholders and creditorsin their own right.

61. Apart from the above, duties to third parties are generally based on general tort
principles not to cause damage to third parties, rather than on specific directors’ duties from
corporate law. Furthermore, directors can be held criminally liable if they commit a crime
in connection with their role, separately to any liability the company might face based on
the directors actions. Some surveys, (i.e. Finland), suggested that since directors are
required to abide by criminal law, they also implicitly owe duties to the society and the
general public through such laws.

Question 10: Aretheredutiesto avoid legal risk and damage to the company’s
reputation? If so, arethey dutiesin their own right or arethey incorporated into other
duties?

62.  None of the surveys highlighted a separate, self-standing duty to avoid legal risk and
damage to the company’s reputation. Nevertheless, many surveys argued that such a duty
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can be implied from existing directors’ duties, such as the duty to act in the company’ s best
interests and the duty to properly manage the company. For example, in the UK, in
fulfilling the duty to promote the success of the company, the Companies Act requires that
a director have regard, amongst other matters, to the desirability for the company to
“maintain a reputation for high standards of business conduct.” However, the survey for the
UK contended that directors may be able to justify some reputational risk if they believe
that their approach will nevertheless secure the company’s long-term value. The survey for
Finland indicated that although disregarding the company’s reputation could be viewed as
acting against the company’s best interests, this argument has yet to be tested in court.
Other surveys made similar observations.

63. Caselaw aso may play arole in promoting the existence of a duty to avoid legal
risk and damage to a company’s reputation. For example, the survey for Malaysia noted
that Malaysian courts have, based on UK case law, indicated that directors owe a duty to
employees not to run the company in a manner which would damage the company’s
reputation to an extent that employees become unemployable. Some voluntary codes of
conduct seem to follow a similar reasoning. For example, in France, the Cultura Diversity
Charter initiated by companies and the government with over 2,000 signatories refersto the
importance of complying with non-discrimination laws to “prevent aloss of reputation.”

64. Nevertheless, several surveys highlighted that the possibility of holding directors
accountable for failing to avoid legal risk and reputational damage may be limited due to
the difficulty of proving harm. A number of surveys, including those for Brazil and
Algeria, mentioned that shareholders may need to show that they or the company suffered
economic loss from reputational damage to the company. According to the report for
Algeria this may be especialy hard to prove in the absence of active markets, where courts
may lack objective criteria (such as a drop of a share price) to calculate damage linked to a
reputational impact. Some surveys, such as those for Australia, the UK and Singapore,
also noted that directors’ wide discretion to weigh the costs and benefits of actions extends
to reputational impacts. Indeed, the survey for the UK explained that directors' discretion
under the Companies Act may mean that some degree of legal risk or potential reputational
damage may be appropriate if the directors believe that the company’s approach is the
correct one, and that it will, for example, be exonerated in litigation and the long-term value
of the company will rise.

65. Finaly, some surveys suggested that a specific duty to avoid legal risk and
reputational damage could form part of a director’s duty to oversee risk management. This
duty generally requires directors to establish a monitoring system for the early recognition
of risks that may endanger the company’s operations. Risk management duties are
increasingly mentioned in soft law guidelines, and in some cases hard law, as forming a
part of the director’s general duty to act in the company’s best interests. For example, as
noted above, the survey for the U.S. contended that directors are responsible for overseeing
the assessment of significant risks to the company, including, as appropriate, actions that
may infringe human rights, and for taking the necessary steps to ensure that these risks are
addressed. In Ger many, the Minimum Requirements for Risk Management, non-binding
guidelines applicable to banks and insurance companies, explicitly refer to avoiding
reputational risks. In Luxembourg, a law based on the European Union's Third Money
Laundering Directive, imposes a risk-based approach of due diligence on listed investment
institutions. Avoiding legal risk and reputational damage is specifically listed as a duty for
directors in listed investment institutions such as pension funds and management
companies.
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Question 11: More generally, are directors required or permitted to consider the
company’s impacts on non-shareholders, including human rights impacts on the
individuals and communities affected by the company’s operations? Is the answer the
same wher e the impacts occur outside the jurisdiction? Can or must directors consider
such impacts by subsidiaries, suppliers and other business partners, whether occurring
insdeor outsidethejurisdiction? (Seee.g. s. 172 UK Companies Act 2006)

66. This question was designed to build on the Special Representative’s previous
exploration of section 172 of the UK Companies Act which requires directors to “have
regard” to such matters as “the impact of the company’s operations on the community and
the environment” as part of their duty to promote the success of the company. The Special
Representative sought to find out whether other jurisdictions have similar corporate law
provisions and if so, their scope.

67. In nearly all of the included jurisdictions, the surveys highlighted that corporate law
does not explicitly require directors to consider the company’s impacts on non-
shareholders, including human rights impacts. Moreover, even where there is such a
requirement, it tends to be framed within the duty to act in the company’s best interest, and
as set forth in question 9, may not always be specific regarding the types of non-
shareholdersto be considered.

68. A dignificant number of surveys suggested that considering non-shareholder
interests, including human rights impacts on non-shareholders, isimplicitly required as part
of the duty to act in the company’s best interests. This is because of the potential legal and
reputational risks that a company may face if it fails to take such impacts into account, and
is especially the case where national laws lay out human rights-related duties for
companies. The most relevant laws in this respect are labor laws, occupational health and
safety laws, consumer protection laws, environmental laws, and privacy laws, as well as
constitutional protections.

69.  The surveys further indicated that in most jurisdictions, even if not explicitly or
implicitly required, directors are permitted to consider the interests of non-shareholders as
long as this accords with the company’s best interests. Directors may even be encouraged
to do so by statute, case law, corporate governance guidelines, and other regulatory
guidance. This appears to be arelatively recent trend, with most of the guidance from these
sources dating from the past decade.

Requirements to Consider Non-Shareholders

70. In some limited cases, directors are explicitly required to consider social and
environmental impacts on non-shareholders, athough the term “human rights’ does not
appear. For instance, in the UK, as noted above, the Companies Act requires directors, in
promoting the success of the company, to have regard to, among other things, (i) the
interests of the company's employees, (ii) the need to foster the company's business
relationships with suppliers, customers and others, and (iii) the impact of the company's
operations on the community and the environment. The survey for the UK contended that
“to have regard to” means that the directors must give proper consideration to these factors,
but does not mean that directors have to give primacy to, or cannot act inconsistently with,
these non-shareholders' interests. The impact of decisions on the company’s long-term
interests continues to be key.

71. The survey for Germany contended that directors have to consider stakeholders
interests alongside shareholders’ interests in their policy-making and decision-making
processes. Although an explicit reference to stakeholders' interests cannot be found in
current statutes, the Companies Act of 1937 referred to directors’ duties to employees and
common welfare. The survey said that it is generally agreed that this reference was deleted

GE.11-13323



A/HRC/17/31/Add.2

in a 1965 reform of the Companies Act because of agreement that the need to consider
these interests was self-evident. Nevertheless, the government is known to be considering
reintroducing this reference given the issue’ s importance as highlighted by the recent global
financia crisis.

72. In Brazil, article 154 of Brazilian Corporations Law states that “the director shall
use the powers conferred to him by law and by the bylaws to achieve the company’s
corporate purposes and to support its best interests, satisfying the requirements of the public
at large and the socia role of the company.” The survey for Brazil argued that it can
therefore be implied that directors must pursue the company’s purposes of generating
profits while simultaneously taking into consideration the public at large and the company’s
social role. Brazilian scholars define “social role” as a combination of a set of principles,
such as: (i) the labor conditions and relationships between the company and its employees
regarding their professional and personal conditions; (ii) direct and indirect consumer
interests regarding the company’ s products and services quality and price; (iii) competitors
interests in the name of fair commercia practices; and (iv) environmental preservation.

73. In other jurisdictions, the surveys suggested that a duty to consider impacts on non-
shareholders, including human rights impacts, can be implied from the duty to act in the
company’s best interests and within that duty, to abide by the law. The survey South
Africa contended that while South Africa’s recently revised Companies Act does not have
a similar provision to the UK Companies Act, a reading of the South African Act’s
provison defining directors duties together with the Act's purposes (which includes
respecting South Africa’ s Bill of Rights) implies a requirement for directors to consider the
company’s impacts on non-shareholders, including human rights impacts. The survey for
the U.S. highlighted existing directors duties to oversee appropriate internal control
systems. It emphasized that where certain human rights violations impose a meaningful risk
to the company, boards of U.S. corporations are well-advised by existing case law to
become aware of these risks and appropriately oversee mechanisms to address them.

74.  According to the surveys, the implication that directors should consider the
company’s human rights impacts is even stronger where failure to do so would mean that
the company could breach domestic law. This could include labor laws, occupationa health
and safety laws, consumer protection laws, environmental laws, privacy laws and
constitutional provisions. For instance, the survey for Spain noted that companies may be
held responsible for breaches of the Constitution, which includes human rights protections.
Thus directors should consider human rights as part of their duty to ensure the company
abides by the Constitution.

75. Importantly, even where the surveys suggested that directors have an implicit duty
to consider non-shareholder impacts, including human rights impacts, such duties remain at
the oversight level and subject to wide directorial discretion. For example, to fulfil these
duties directors might be expected to help develop processes and policies to prevent and
address negative human rights impacts, but may not be required to implement such policies
and practices on a day-to-day basis.

Permission or Encouragement to Consider Non-Shareholders

76. Permission or encouragement for directors to consider the interests of non-
shareholders, including those potentially affected by human rights impacts, may be found in
a wide range of sources guiding directors’ decision-making. For example, the Indonesian
Code of Good Corporate Governance indicates that directors have scope to consider non-
shareholders interests. The Japanese Charter of Corporate Behavior of the Nippon
Keidanren insists on companies considering the interests of consumers, society as a whole,
and the environment. In Russia, non-binding corporate governance guidelines recommend
that companies executive bodies consider the interests of third parties, including the
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company’s employees and state and municipal bodies. In addition, these guidelines advise
large companies whose operations are of significant economic and social importance for a
particular city or district (“city - forming enterprises’) to take into account the interests of
the local population as well as the economic consequences of any decisions.

77. In Singapor e, the Companies Act refers to the interests of the company’ s employees
as one of the “matters to which the directors of a company are entitled to have regard in
exercising their powers.” In the U.S., constituency statutes adopted by thirty U.S. states
explicitly permit directors to consider the effect of board action or inaction on other
constituencies, including (depending on the statute) employees, customers, suppliers,
creditors, the community and the economy of the state and nation. These constituency
statutes vary in terms of the weight a director may give to non-shareholder interests in
determining what is in the company’s best interests. They have been used by courts to
safeguard directors’ decisions to take into account the interests of non-shareholders.

78. It may aso be the case that the law does not expressly permit consideration of
impacts on non-shareholders but that this may be implied. In Australia, a number of
commentators and parliamentary reports have indicated that it will generally be in the
company’s best interests for the directors to consider the human rights impacts of the
company’s operations, and thus directors are generally permitted (and may even be
required) to consider these impacts. The draft survey for Sudan argued that directors are
permitted to consider impacts on non-shareholders as the law is silent regarding this issue.

Impacts Occurring Outside of the Jurisdiction

79.  The surveys suggested that where there is a requirement or permission to consider
impacts on non-shareholders, this will generally apply whether or not the impacts occur
inside or outside of the jurisdiction where the company is incorporated.

80. Indeed, most of the surveys said that corporate law is silent on the question of
impacts outside the jurisdiction and that accordingly, the general assumption would be that
the dituation is the same no matter where the impacts occurred. Thus, if a director was
required or allowed to consider impacts on non-shareholders if they occurred at home, the
same would apply to impacts abroad. For instance, the surveys for Belgium, France, the
UK and Germany made this argument. The survey for Ger many maintained that the fact
that the Stock Corporation Act specifically provides that directors of controlling companies
have the same duties of care and responsibility across the corporate group implies that they
owe the same duties for impacts occurring outside the jurisdiction as a result of corporate
group activity.

8l. The survey for Papua New Guinea noted that as the Companies Act is silent on
geographical application, it may be implied that this Act only applies within Papua New
Guinea s boundaries, airspace, ships and aircraft. However, that this does not mean that the
interests of the company have the same geographical limitations. directors may consider
impacts on non-shareholders wherever they occur so long as such consideration promotes
the company’ s interests.

82. Regarding lega compliance, the surveys suggested that holding a director
responsible for failing to oversee the company’s adherence to a particular national law
overseas will depend on whether that law has extraterritorial application. For example, the
survey for Denmark explained that the Planning Act, which imposes a number of
requirements on companies, is limited to activities within the Danish jurisdiction.
Accordingly, in holding a director accountable for failing to oversee the company’s
compliance with that law, it is arguable that only the company’s activities within Denmark
would be relevant. Similarly, in Kenya, regulation requiring environmental reports only
applies to projects undertaken in Kenya — thus directors would only be required to follow
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the company’s compliance with that law in Kenya. In contrast, severa surveys highlighted
that legislation regarding corporate criminal liability for international crimes tends to cover
international crimes at home and abroad. Thus the surveys said it could be possible to take
action against a director under corporate law who alowed a culture of hon-compliance with
such laws, including in overseas operations. Further, companies operating overseas will be
bound to comply with the laws of the countries in which they operate and directors will
need to understand these obligations to fulfil their oversight duties.

83.  Findly, the surveys noted that when voluntary guidelines suggest additional
expectations for directors, they may provide for application to the company’s activities
abroad. For instance, according to the Confindustria Guidelines in Italy, ethical codes are
to be respected by al persons working with the company and its group, including
subsidiaries and suppliers. These guidelines recommend that ethical codes aso apply in all
foreign countries where the company is active. The Charter of Corporate Behavior of the
Nippon Keidanren in Japan encourages directors to consider the company’s impacts on
non-shareholders outside the jurisdiction. This charter states that “members shall observe
laws and regulations applying to their overseas activities and respect the culture and
customs of other nations and strive to manage their overseas activities in such a way as to
promote and contribute to the development of local communities.” The Spanish Unified
Code for Corporate Governance (Codigo Unificado de Buen Gobierno) in this area
highlights Principle 8 of the Basel Committee on Banking Supervision which states that
“[t]he board and senior management should understand the bank’s operational structure,
including where the bank operates in jurisdictions, or through structures, that impede
transparency (i.e. “know-your-structure”)”.

Impacts by Subsidiaries, Suppliers and Other Business Partners

84. In a limited number of surveyed jurisdictions it appears that directors may be
expressy required to consider the social impacts of their subsidiaries, suppliers and other
business partners, which may include their human rights impacts. For instance, the survey
for France said that pursuant to the French Commercia Code, directors must consider the
social impacts of foreign subsidiaries activities when complying with reporting
requirements.

85. Even where such consideration is not expressly required, by and large the surveys
suggested that directors are required to consider the human rights impacts of subsidiaries,
suppliers and other business partners, whether occurring inside or outside the jurisdiction, if
the company could face risks in relation to these impacts, including as a result of a direct
violation of an applicable law linked to its own acts and/or omissions. For example, in the
UK, directors must promote the success of the company by having regard, among other
things, to the need to foster the company's business relationships with suppliers, customers
and others. The survey for the UK contended that coupled with the obligation to have
regard to “the desirability of the company maintaining a reputation for high standards of
business conduct” as set forth in the UK Companies Act (2006), this means that directors
may need to consider social and environmental impacts by these entities, whether occurring
inside or outside of the jurisdiction. The survey for France argued that directors must
consider impacts on non-shareholders by subsidiaries, suppliers and other business partners,
wherever they occur, if they could affect the company’ s best interests.

86. Regardless of whether directors are required to consider impacts by subsidiaries,
suppliers and other business partners, most of the surveys said that directors are generally
permitted to consider the human rights impacts of subsidiaries and other business partners
provided that such consideration accords with the company’s best interests. For instance,
the survey from Sweden indicated that what is in the company’s best interests may be
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determined according to the entire business group, including any subsidiaries operating
abroad.

Question 12: If directors are required or permitted to consider impacts on non-
shareholdersto what extent do they have discretion in determining how to do so?

87.  This question assessed to what extent directors have discretion in considering
human rights impacts on non-shareholders, particularly where such consideration is
expressy or implicitly required. Where there is broad discretion, the Special Representative
wanted to explore whether any regulatory guidance is available to directors to balance the
various considerations involved.

88.  The overwhelming trend amongst the surveys is that, whether directors are required
or permitted to consider the company’ s impacts on non-shareholders, they are usually given
broad discretion in their decision-making. This includes the steps a director may decide are
appropriate at an oversight level to prevent and address human rights impacts.

Discretion When Directors Are Required To Consider Impacts on Non-Shareholders

89. In the jurisdictions where directors are required to consider impacts on non-
shareholders, either expressly or implicitly, the surveys suggested that directors have a
large degree of discretion regarding how to consider such impacts. In the UK, for example,
the survey said that directors have wide discretion on how to determine the company's
impact on non-shareholders as no guidelines exist. Nevertheless, the government has
confirmed that “having regard” to particular non-financial matters means to “think about”
and should entail more than atick the box approach. The survey contended that this means
that directors should give proper consideration to these matters. It also said that if “thinking
about” about a particular impact on non-shareholders leads to the conclusion, as would be
likely in many cases, that the proper course is to act positively to achieve the objective of
the provision in the Companies Act, that is what the director should do.

90. In Germany, directors are free to determine how to proceed when considering
impacts on non-shareholders. And as Germany employs the “stakeholder model” it can be
unclear whether shareholders interests have to take priority over non-shareholders
interests in conflicting cases. The survey for the Netherlands suggested that conceptually
directors may put non—shareholder and shareholder interests on an equa footing — each
interest has the potential to be paramount depending on the circumstances.

91.  According to the surveys, discretion may be narrower where adirectors' duty is linked
to a particular legal provison. For example, in Kenya, environmental law imposes an
obligation on directors to report on the impacts of various projects on non-shareholders. This
process is heavily prescribed and therefore there is limited directors' discretion regarding the
scope and contents of the reporting. The draft survey for Angola makes a similar point in
relation to compliance with production sharing and mining agreements. However, directors
may have discretion and negotiating power during the drafting of these agreements.

Discretion When Directors Are Permitted To Consider Impacts on Non-Shareholders

92.  The surveys suggested that where directors are permitted to consider impacts on
non-shareholders, they have broad discretion, provided such consideration aligns with the
company’s best interests. For instance, the surveys mentioned that directors can usually
choose to adopt a CSR program or a voluntary code, develop internal company policies, or
create a committee specifically focusing on issues such as human rights.

93.  In common law jurisdictions where the business judgment rule applies, such as in
Australia, Canada and the U.S, the surveys indicated that the courts will afford directors

GE.11-13323



A/HRC/17/31/Add.2

considerable discretion in determining whether a decision is in the company’s best
interests. The survey for the U.S. explained that the business judgment rule provides
directors with the benefit of the presumption of propriety of their decision-making in that
role, and therefore, the shareholder bears the burden of proving any breach of such duty.

94.  Findly, statutes providing express permission to consider impacts on non-
shareholders, such asthe U.S. constituency statutes, provide some guidance on the weight a
director may give to non-shareholder interests but generally still provide broad discretion.

Question 13: What arethelegal consequencesfor failing to fulfil any duties described
above? Who may take action to initiate them? What defenses are available?

95.  The three subsets of this question explored the extent to which directors can be held
liable for breaching any of the duties listed above. In particular, the Special Representative
was interested in learning more about which parties, including non-shareholders, are
capable of bringing a complaint and the procedural hurdles that they might face in doing so.
The Specia Representative also explored related issues under his access to remedy work.

What Are The Legal Consegquences For Failing To Fulfil Any Duties Described Above?

96. In most surveyed jurisdictions, directors who breach their duties under corporate law
may be subject to a civil clam by the company, including by the shareholders on the
company’s behalf, as well as criminal and administrative penalties in some situations. The
range of penalties usualy includes injunctive relief; damages; pecuniary penalties; recovery of
property or profits derived from a transaction; a declaration that a transaction is void; and/or
removal of the director from hisher position. Commonly, only reasonably foreseeable damage
will need to be indemnified by the directors though in M orocco, unforeseeable damages may
be recovered in the case of fraud. Severa surveys also referred to the ability of third parties to
take civil action againgt directors under tort/delict principles, including negligence.

97.  The surveys provided that whether the director is held individually or jointly liable
with the other directors depends on the circumstances of violation of directors duties. The
genera rule is that individua directors are persondly liable for the consequences of
breaching their duties. However, in some jurisdictions including China, Saudi Arabia, the
United Arab Emirates (UAE) and Mozambique, if the breach was approved by the
board, al directors may be held responsible unless they objected to or voted against the
resolution which resulted in the breach.

Who May Take Action To Initiate Legal Consequences?

98.  According to the surveys, it is most common for the company to take action for
breach of directors duties as such duties are generally owed to the company. The action on
behalf of the company can usually be brought by a specific percentage of shareholders
known as a derivative clam (e.g., 5% in Spain, Brazil and Chile, 10% in Indonesia,
Sweden and Finland, 20% in France, and 50% in Ger many, Italy and Colombia); new or
former management members; or other directors. The surveys listed a number of procedural
hurdles involved in derivative claims, including the need for shareholders to apply to a
court for permission to bring an action in the company’s name (UK, New Zealand and
Singapor e) or to the board to demand that it bring such an action (U.S. and New Zealand).

99. Practical deterrents to derivative claims may aso include the costs involved for the
lawsuit, especially considering that damages will generally be awarded to the company and
not the shareholders. In some jurisdictions, such as Sweden, if the action is successful, the
shareholders can claim compensation from the company to cover costs from any damages
the company has been awarded from the directors.
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100. The surveys highlighted that in some jurisdictions, other actors may also be entitled
to bring a claim against directors, provided that certain conditions are met. These may
include minority shareholders (Algeria, Italy and Argentina); creditors (Spain and
L uxembour g); the corporate regulator (Canada and Australia); or the supervisory board
(Indonesia and Germany). The conditions can vary, for instance, in Luxembourg, the
creditors can ingtitute the action on the company’ s behalf if the latter fails to do so and such
failure harms the creditors.

101. In the few jurisdictions where directors owe individual duties to the shareholders
(rather than to the company), these shareholders can generally bring an action in their own
right if they have personally suffered damage. Most surveys agreed that proving that
damage can be difficult, particularly asit is generally intertwined with any damage suffered
by the company. For instance, in Morocco, the shareholders can seek compensation
themselves for individual damage whereas actions can only be brought by the shareholders
on the company’ s behalf if the shareholders have suffered a collective | oss.

102. The surveys suggested that other third parties, such as employees or members of a
community affected by a company’s operations, would generally only be able to bring an
action against a director under laws other than the corporate law, such as tort, contract or
criminal law. An exception is in the new South African Companies Act, which allows any
person to launch a derivative action for breach of directors duties even if they are not a
shareholder provided they have the court’s leave to do so, which will depend on showing
that the action is necessary to protect their legal rights, including constitutional rights.
However, this would remain a derivative claim — any relief sought is on behalf of the
company and any relief granted, including damages, would be in favour of the company.

103. Where directors owe specific duties to third parties, however, these parties will be
able to bring an action against the directors based on such duties. For example, in Italy,
where directors owe a duty to creditors to monitor the maintenance of the company’s
capital and assets, the creditors may sue the directors where the company’s assets are not
sufficient to repay the creditors.

Available Defenses

104. In the surveyed jurisdictions, defenses available in a claim for breach of directors
duties include expiration of the statute of limitations (the alleged breach happened too long
ago), the prudent person defense (also known as the reasonable person defense — dependent
on whether the director can prove that a reasonable person in his’her position would have
made the same decision), the business judgment rule, and shareholder ratification. As
explained above, in common law jurisdictions (such as the U.S., Canada and Australia)
and in some civil law jurisdictions (including Finland, Italy and Japan), the courts will
give directors deference under the business judgment rule, or a variant thereof, by
presuming that they were in the best position to assess the aternatives at the time the
decision was made.

105. Some jurisdictions also have specific defenses. In Papua New Guinea, the director
has a defense if sThe could not reasonably have been expected to take steps to ensure that
the board/company complied with the requirements of corporate law. In Russia, directors
may have a defense that the duties being claimed were not enumerated as specific duties
must generally be spelt out in the company’ s organizational documents.

Question 14: Arethereany other directors dutieswhich might encourage a corporate
culture respectful of human rights?

106. Severa surveys indicated the presence of directors' duties additional to those
discussed above that may contribute to corporate cultures more respectful of human rights.
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For example, in Algeria, a general standard elaborated by the courts requires directors to
act with the standards of a “bonus paterfamilias’ or good family father. Thisis similar to
the reasonable person standard found under common law. However, the survey for Algeria
aso noted that the courts traditionaly have applied this standard from a business
perspective, meaning that the standard may be intended to protect the company, and not
society.

107. Further, some surveys contended that corporate governance guidelines (explored
further in question 22) may send a strong message to directors to foster responsible
corporate behavior, though again, explicit references to human rights are rare. For example,
in Japan, the Charter of Corporate Behavior asks top management to listen to their
stakeholders, both internally and externally (including local communities), and to promote
the development and implementation of systems that will contribute to ethical business
conduct. In Saudi Arabia, the Corporate Governance Regulations imposed by the stock
exchange on public joint stock companies requires the board to outline a written policy that
regul ates the relationship with stakeholders with a view to protecting their respective rights.
One of the items that must be covered in the policy is the company’s “socia contributions,”
which will include any non-commercial activity with a community focus undertaken by the
company.

108. In South Africa, additional expectations for directors are contemplated under the
latest King corporate governance report. They include: (i) ensuring that the company acts
as, and is seen to be, a responsible corporate citizen; (ii) cultivating and promoting an
ethical corporate culture; (iii) considering sustainability as a business opportunity; (iv)
ensuring the integrity of financial reporting; and (v) ensuring that the company implements
an effective compliance framework and processes. In Sweden, NASDAQ OMX Stockholm
has adopted the Swedish Code of Corporate Governance which applies to all Swedish and
some foreign companies listed on NASDAQ OMX Stockholm on a “comply and explain”
basis. In particular, this code sets out responsibilities for the board of directors to ensure
that guidelines governing the company’s ethical conduct are established.

109. Some surveys noted that regulators in their jurisdictions can restrict director
appointments, depending on certain standards. For example, in the UAE, a person may not
be a director of a public joint stock company if s’he has been convicted of a “crime of
honor or honesty” (unless pardoned or rehabilitated). While such crimes are not expressly
defined in the Commercial Companies Law, the survey for the UAE argued that they could
include crimes relating to an abuse of human rights or corruption.

110. Findly, in some jurisdictions new directors duties are being contemplated
regarding whistle-blowing procedures, which some surveys hypothesized may promote
more transparent corporate cultures, including regarding human rights. In Spain, the
corporate governance code recommends that listed companies establish whistle-blowing
mechanisms (used essentially to denounce financial and accounting irregularities).
Directors of companies operating in specific sectors may also receive targeted guidance.
For example, in Ger many, BaFin, Germany's financial services regulator, as part of its risk
management guidelines, has recommended implementation and improvement of internal
communication structures in insurance companies.

Question 15: For all of the above, doesthe law provide guidance about the role of
supervisory boardsin cases of two tier board structures? For all of the above, doesthe
law provide guidance about therole of senior management?

111. This question assessed the role of supervisory boards, if any, in encouraging a
company to respect human rights. It also queried the role of senior management in this
regard.
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Supervisory Boards

112. According to the surveys, practices regarding two - tier board structures vary
significantly amongst jurisdictions. For example, in Sweden, the UK, Canada, the U.S,,
Australia, New Zealand, Hong Kong, India, Malaysia, Papua New Guinea, Singapore,
Nigeria and South Africa, there are generally no two-tier board structures. In other
jurisdictions, two-tier board structures vary from being:

(@) alowed for public companies but rarely used (e.g., Algeria, Belgium, Finland,
L uxembourg and Spain);

(b)  compulsory (e.g., Indonesia for limited liability companies; also companies
operating on the basis of Islamic law require a Shari’ah Supervisory Board; Germany for
listed companies;, the Netherlands for some listed companies, Russia for joint stock
companies with more than 50 shareholders; and the UAE for limited liability companies);

()  not required but commonly used (e.g., Japan); and

(d) not required but provided as an over-arching alternative to more specific
committees (e.g., Italy).

113. In most jurisdictions with two-tier board structures, the supervisory board controls
and oversees the management board, which in turn is responsible for the company’ s day-to-
day business. The supervisory board may also be responsible for determining general
corporate strategy and inspecting al company transactions. And it may be tasked with
specific functions, such as supervising the budget or annual report, as in the UAE. In most
cases it appears that the supervisory board members have the same duties as the
management board. There are some exceptions, such as China and Japan, where the
supervisory board may be made up of shareholder and worker representatives and non-
voting statutory auditors.

114. Some surveys contended that the existence of a supervisory board may contribute to
fostering a corporate culture respectful of human rights, especially where that board is
given a particular corporate governance or CSR role. For example, in Russia, the 2002
Corporate Governance Code issued by the Federal Financial Markets Service suggests that
the supervisory board develop internal ethical guidelines reflecting the company's social
responsibility, in particular, affirming its duty to maintain high standards of quality for its
products and to comply with environmental and safety regulations. In the Netherlands, the
management board has to submit the CSR policy to the supervisory board for approval.

115. Some surveys also suggested that the composition of supervisory boards may be a
factor in their willingness and ability to advise on human rights-related issues. For example,
in Germany, regulators encourage diversity and international experience for supervisory
board members. According to the survey for Finland, in state-owned or municipaly held
companies the supervisory board typically consists of politicians providing guidance to the
Board of Directors on questions of policy. The survey highlighted that it is not uncommon
for a these supervisory boards to highlight to the management board the particular
importance of the company’s operationsin relation to society.

116. Finaly, even where supervisory boards do not exist, the surveys identified that
board committees can be influential in fostering more socially responsible behavior. Indeed,
there are a few jurisdictions where such committees may be mandated. For example, the
South African Companies Act entitles the relevant minister to order, where it is in the
public interest to do so, that “a company or a category of companies must have a social and
ethics committee.” Additionally, the South African corporate governance guidelines
recommend a number of board committees, including an employment equity and skills
retention committee and an environmental, health and safety committee. In India, a
provision in the draft Companies Bill 2008 would require companies having more than
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1,000 shareholders to constitute a ‘ Stakeholders Relationship Committee’ to consider and
resolve stakeholder grievances, though the term “ stakeholders’ is yet to be defined.

Senior Management

117. A number of surveys said that senior management can be held to the same duties
imposed on directors. For example, the survey for the U.S. highlighted that both the
directors and senior management owe fiduciary duties to the corporation and should shape
their actions to minimize the reputational risk to the corporation. In Argentina, the general
or special managers may be found liable towards the company and third parties for the
performance of their office to the same extent as directors. In China, senior executives and
supervisors owe the same duties and face the same consequences for breach of duties as
directors. In Canada, senior officers are bound by the same duty of care and duty of loyalty
and good faith as directors. Severa surveys supported the need for more guidance from
regulators for senior managers on these duties.

118. In Russia, athough senior management’s duties are generaly laid out in the
company’s internal documents, governmental guidance indicates that senior management
also owe some duties regarding the enhancement of socia responsibility. Laws outside of
corporate law may also impose specific duties on senior management. In India, for
example, environmental and labor laws impose liability on persons who are in-charge of the
company’ s operations, which can include managers.

119. In certain jurisdictions, duties can extend to those who are seen to control the
actions of directors, including parent companies. In Australia, directors duties extend to
senior management and may extend to third parties who constitute “shadow directors’ or
“shadow officers’ - a person in accordance with whose instructions or wishes the
company’s directors are accustomed to acting. A shadow director has been found by courts
to include a parent company.

C. Conclusion

120. The overwhelming trend from the surveysisthat directors are generally permitted to
consider impacts on non-shareholders, including human rights impacts, provided that they
are acting in the company’s best interests. Moreover, in a growing number of jurisdictions,
directors are explicitly or implicitly required to consider such impacts at an oversight level
in order to act with the expected due care and diligence, especially where failing to do so
might expose the company to reputational, legal or other risk.

121.  Accordingly, many of the surveys argued that a prudent director would do well to
consider and act on the company’s human rights related impacts in accordance with their
oversight role.

122.  Another trend is the increasing need for directors to balance the company’s short-
term and long-term interests in considering impacts on non-shareholders, including in
relation to human rights impacts. The surveys suggested that helpful guidance in this regard
could be provided by regulators including in the form of soft law instruments such as
corporate governance guidelines, but that such guidance was currently lacking in most
jurisdictions.

123. An additional theme emerging from the surveys is the role of shared learning in this
area, namely the extent to which law makers look at corporate law evolution in other
jurisdictions to influence their own revisions. For example, in Hong Kong, although the
public consultations to re-draft the Companies Ordinance recently rejected the “ enlightened
shareholder value” approach, the government did consider the equivalent UK legidation as
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a potential model. Similarly, the recent South African review also took into account
developmentsin the UK.

124. ltisrare for provisions requiring or allowing directors to consider impacts on non-
shareholders to expressly refer to human rights. Rather, such provisions are likely to refer
to environmental, social or community impacts. Regardless, several surveys argued that
these provisions may need to be interpreted with a human rights lens, particularly where
corporate law should be read in light of the national constitution, including provisions
safeguarding fundamental human rights.

125. The surveys suggested severa areas which may warrant further exploration to better
understand current challenges and potential responses. For instance, when directors are
required or allowed to take the interests of hon-shareholders into account, up to what extent
have they done so? Does litigation reveal that shareholders are willing and able to bring
suits against directors who may have declined a profitable opportunity in order to respect
human rights or, conversely, for failing to consider human rights when such failure causes
reputational harm? What are the practical obstacles to shareholders taking such actions?
What are the implications of the fact that non - shareholders usually cannot take action for
a breach of directors' duties under corporate law?

Reporting

I ntroduction

126. The Speciad Representative has highlighted the importance of companies
communicating on their human rights impacts (and how they are addressing them) under
the corporate responsibility to respect human rights. This provides a measure of
transparency and accountability to individuals or groups who may be impacted by the
company’s activities and to other relevant stakeholders, including investors.
Communication can take a variety of forms, including in-person meetings, online
dialogues, consultation with affected stakeholders, and forma public reports. As the
surveys showed, formal reporting is itself evolving, from traditional annua reports and
corporate responsibility/sustainability reports, to include on-line updates and integrated
financial and non-financia reports.

127. The questions in this section of the template were designed to explore the role of
national regulation and guidance in encouraging, and in some cases requiring, more
transparent communication, including formal reporting, by companies on their human
rights impacts.

Question by Question Analysis

Question 16: Are companies required or permitted to disclose the impacts of their
operations (including human rights impacts) on non-shareholders, as well as any action
taken or intended to address those impacts, whether as part of financial reporting
obligationsor a separate reporting regime?

128. This question’s aim were two-fold: first, to explore whether states have specific
regimes for CSR reporting, including reporting on human rights impacts, and whether such
reporting is mandatory or voluntary; second even where such regimes do not exist, to look
at whether ordinary financial reporting regimes either require or permit companies to report
on their impacts on non-shareholders, including human rights impacts.
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Mandatory CSR Reporting Regimes

129. Only afew of the surveyed jurisdictions expressly require mandatory disclosure of
social or environmental actions or impacts on non-shareholders, either in a company’s
annual report or in a separate report. In some situations, reporting requirements may follow
the “comply or explain” model. This allows companies to decide whether or not to comply
with specific social or environmental requirements, and if it has chosen not to comply, the
company must explain the reasons why in its report.

130. For example, since 2009 Denmark has required the largest companies to include
CSR sections in their annual reports, including efforts by the companies to promote human
rights and a sustainable environment. Companies that are members of the UN Global
Compact or UN PRI need not comply with the requirements, thereby incentivizing
companies to join these initiatives. In France, the Commercial Code requires public limited
companies in certain cases to issue extra-financial information in relation to the socia
(particularly employment-related) and environmental impacts of their activities. Interested
third parties, including shareholders and auditors, may petition a judge to order a board to
communicate this information. In Ger many, listed companies and so-called capital market-
orientated companies are required to declare conformity to the Corporate Governance Code
pursuant to the German Stock Corporation Act (AktG). In this declaration, the company is
obliged to state whether and to what extent it complies with the recommendations laid
down in the CG Code. In the Netherlands, the revised 2008 Dutch Corporate Governance
Code specificaly requires the management board and supervisory board of listed Dutch
companies to formulate a policy regarding aspects of CSR that are relevant for the
company's business, a brief description of which is to be included in the company’s annual
report.

131. Indonesia’'s New Company Law requires al limited liability companies to include a
section in their annua reports regarding the redlization of social and environmental
responsibility. Furthermore, the Indonesian Capita Market and Financial Institutions
Supervisory Agency requires listed companies to submit annual reports on good corporate
governance practices towards the community and the environment and has launched an
“annual report award” to encourage improved disclosure by companies.

132. In China, listed companies must disclose any construction projects or investments
that impact the environment. The Dutch Civil Code requires listed companies to include in
their annual reports an analysis of both financial and non-financial performance indicators
in their description of the overall state of the company.

133. Finadly, the UK Companies Act requires listed companies to include a business
review in the directors report containing information regarding environmental matters
(including the impact of the company’s business on the environment), the company’s
employees, and social and community issues, including information about policies of the
company in relation to those matters and the effectiveness of those policies. There are,
however, several exceptions to the application of thisrule.

134. Some jurisdictions require companies engaged in certain business sectors or
activities, such as mining or banking, to disclose impacts on non-shareholders through
industry specific legidation. For example, in Canada, banks and insurance companies with
equity of over $1 Billion (Canadian) are required to issue public accountability statements
that include a discussion of philanthropic and charitable initiatives and community
development programs. However, according to the survey for Canada, there is no
requirement for these companies to disclose potential adverse community impacts.

135. In the U.S. the Dodd-Frank Wall Street Reform and Consumer Protection Act
(Dodd—Frank Act) requires companies to file annual reports as to whether certain “conflict
minerals’ used by the company originated in the Democratic Republic of Congo or
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adjoining countries. The report, which should be publicly available, must also describe the
measures taken to exercise due diligence as to the source and chain of custody of the
minerals. This is designed to help determine whether the minerals used by the company
financed or benefited armed groups identified as perpetrating serious human rights abuses
in certain U.S. government reports. Preparation of the report does not depend on the use of
the minerals being material to the company’s business. The Dodd—Frank Act tasks the
Securities and Exchange Commission with developing implementing regulations for this
provision.

136. Furthermore, in Nigeria and Kenya, companies performing activities that may
affect the environment, such as oil companies, must submit environmental impact
assessment reports as part of licensing requirements. According to the draft survey for
Angola, some state-owned oil and diamond companies include public socia and
environmental disclosure requirements as part of joint venture agreements with foreign
companies.

137. The surveys revealed further that some jurisdictions impose particular reporting
requirements on state-owned enterprises. For example, Sweden requires state-owned
companies to comply with the Global Reporting Initiative’'s (GRI) guidelines for CSR
disclosure, which include indicators related to human rights.

Voluntary Reporting

138. According to the surveys, regulators and stock exchanges in severa jurisdictions
encourage, voluntary CSR reporting even if it is not required. For example, the
Luxembourg Stock Exchange’'s Corporate Governance Code recommends that listed
companies disclose and describe al corporate governance issues in their annual report,
including whether the company has deviated from CSR principles. In the Netherlands,
voluntary reporting guidelines issued by the Dutch Reporting Council recommend that
companies (listed and non-listed) include in their annual report or in a separate report
certain economic, social and environmental issues. The surveys for Chile and M orocco
amongst others contended that voluntary disclosure of social and environmental policiesis
seen by many large companiesin their jurisdictions as a matter of good practice.

139. Insomejurisdictions, industries self-regulate to encourage their members to disclose
non-financial information. For example, in Brazil, the National Association of Investment
Banks, a self-regulatory body of financial institutions, requires securities issuers to include
information about their CSR policiesin any offering prospectus.

Financial Reporting

140. In relation to financial reporting, the majority of surveyed jurisdictions require
companies to disclose in their annual reports any material risks facing the company, such as
potential litigation and other significant information. The survey for the U.S. explained that
the courts have considered a fact to be “material” if “there is a substantia likelihood that a
reasonable shareholder would consider it important in deciding how to vote” or if it “would
have been viewed by the reasonable investor as having significantly altered the ‘total mix’
of information made available.” Other surveys offered similar definitions.

141. Accordingly, alarge number of the surveys deduced that to the extent that human
rights impacts may significantly affect a company’s stock price or pose a risk to the
company, such impacts should be disclosed in accordance with current reporting laws. For
example, Colombia's Regulation 400 requires a listed company to annually disclose any
information related to the issuer or issued securities that would be relevant to an investment
expert when deciding whether to buy, maintain or sell the securities. According to the draft
survey for Colombia, relevant information could include, among other things, any potential
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human rights-related litigation against the issuer, including any labor disputes. Similarly,
the survey for Brazil highlighted that listed companies must publicize facts that are
considered relevant to their share value, which would include environmental damage that
could result in severe financial penalties or activities being interrupted. The survey for
Algeria highlighted nonetheless that when there is not an active capital market, as is the
case in Algeria, it may be difficult to evaluate the materiaity of a human rights-related
corporate action, potentially making it less likely that the company will report the impact.

142.  While most of the surveys contended that material human rights related impacts
should be reported in the same way as any other material impact, some aso noted the
insufficient guidance from courts and regulators as to which human rights impacts would
meet this threshold, and therefore on what companies should report in this space. In this
regard the Securities and Exchange Commission recently provided interpretive guidance on
material risks related to climate change.

143. Moreover, severa surveys mentioned that even reporting of material impacts may
be constrained if it could somehow damage the company. For example, in Papua New
Guinea, the board of directors must only report material changes to the extent that doing so
will not be harmful to the company or any of its subsidiaries. In New Zealand, a company
does not need to disclose information that would be “harmful to the business of the
company.”

Question 17: Do reporting obligations extend to such impacts outside the jurisdiction; to
the impacts of subsidiaries, suppliers and other business partners, whether occurring
insde or outsidethejurisdiction?

144. The surveys provided only limited examples in which financial reporting regimes
expressy require consideration of the company’s impacts abroad, including by foreign
subsidiaries or business partners. For instance, in Spain, annua financial reports must
consider the company’s cross-border activities and include consolidated financial
statements from the whole corporate group. In Kenya, a corporation must prepare a
consolidated financial report that contains information regarding its entire group of related
companies, whether they are foreign or domestic. In South Africa, a company must
disclose information about the operations and impacts of foreign subsidiaries in the
auditors' report included with the annual financial statements. The survey for Botswana
indicated that if the operations of a company are outside Botswana then the reporting
obligations of the company would extend to such impacts. According to the survey for
M exico, listed companies must report on such acts, facts or events, whether they occurred
in Mexico or in other jurisdictions in which the company has operations that have an
impact on the company, its holding companies and subsidiaries.

145. At the sametime, it is also rare to see an express territorial restriction attached to a
reporting requirement, whether in relation to financial reports or separate CSR reporting
regimes. Thus, several surveys suggested that to the extent that foreign actions relating to
human rights pose a material risk or could significantly affect a company's share value,
such actions should be reported in the same way that they would be reported if they
occurred inside the incorporating jurisdiction. For instance, the survey for the U.S.
explained that provided a corporation is subject to U.S. securities laws and accompanying
rules and regulations, the jurisdiction in which it conducts its activities does not alter its
reporting obligations. In Denmark, the law requiring large companies to provide a report
on CSR suggests that these companies report on matters outside of Denmark as well. The
survey for Brazil emphasized that since the standard for reporting is materiality, the focus
is not where the action took place but whether the action impacts the company’s share
value.
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146. The surveys suggested that while group reporting requirements may necessitate
parent companies to report on their subsidiaries activities in some situations, it is rare to
see these requirements extend to reporting on the impacts of suppliers or other business
partners. Nevertheless, voluntary reporting guidelines increasingly encourage greater
awareness of activitiesin all aspects of the value chain, and also in some cases suggest that
companies pay as much attention to their activities abroad as to those at home.

Question 18: Who must verify these reports, who can accessreports, and what arethe
legal consequences of failing to report or misrepresentation?

147. This question explored the consequences for companies that fail to report on
impacts on non-shareholders, where such reporting is required, or more generaly, for
misrepresenting key facts. It aso queried whether accessibility and verification
requirements for separate CSR reporting regimes differ to requirements for financia
reporting and if so, why.

Verification

148. In most of the surveyed jurisdictions annual reports and financial statements of
companies must be verified by an independent certified auditor. The reports of listed
companies are also typically subject to the review of a regulatory authority. Most
jurisdictions further require that annual reports be approved internally by the board of
directors, the shareholders or an internal audit committee.

149. The surveys also indicated that in most jurisdictions these verification requirements
do not apply to mandatory CSR reporting regimes. For example, in Denmark the
management’s review, which includes information regarding social responsibility
(described in question 16 above), is not subject to independent verification. However, the
accountant verifying the annual report must state whether the information provided in the
management's review is in accordance with the annual accounts. In Indonesia, the sections
in a company’s annua report regarding socia and environmental responsibility are not
subject to audit or verification.

150. Some exceptions exist. For instance, in South Africa, a company’s audit committee
must verify its integrated sustainability report. The board of directors of a company must
then verify the accuracy of the report and in so doing may rely on the opinion of a credible
independent assurance provider hired by the company. Further, reporting under
environmental protection regimes commonly involves verification by the relevant
governmental agency. For example, in Nigeria, environmental impact reports are verified
by the Nigerian Environmental Protection Agency. In Angola, environmenta reports by
mining or petroleum companies are submitted to the Ministry of Environment and other
relevant ministries.

Accessibility

151. In many of the surveyed jurisdictions companies must make their annual reports or
financial statements accessible to the public, usualy through the company’s website or
other electronic means. Listed companies are also commonly required to make certain
information publicly available, often through the company's or stock exchange's website,
through other approved electronic means or through filing with a regulatory agency or other
governmental body. In some jurisdictions, corporations voluntarily make their annual
reports, financial statements or other disclosure documents available to the public.

152. Similarly to verification, the surveys suggested that it is rare for a state to require
that CSR reports be made publicly accessible. An exception exists in Denmark, where both
the annual reports, which includes the management's report (discussed in question 16
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above), and the green reports of a company must be made accessible to the public. Special
rules may be applicable to state-owned enterprises, as in Sweden where state-owned
companies are required to make their CSR reports available on their websites.

153. Nevertheless, corporations are increasingly placing information relating to CSR in
the public domain on a voluntary basis. For example, the survey for the U.S. highlighted
that many corporations make available information through websites, brochures,
periodicals, television, radio and other methods to inform the public of their CSR policies,
including in relation to human rights. Similarly, the survey for Japan suggested that CSR
reports are typically freely accessible on a company's website. Some surveys noted,
however, the importance of companies knowing that they are fulfilling, or can fulfil
promises made in the policies they publicize, given some complaints by consumers and
other stakeholders for misrepresentations as to the company’s CSR state of play.

Accountability

154. In most of the surveyed jurisdictions, an individual (including a director) who
knowingly makes material false statements or omissions in a company’s annual report or
financial statements will incur civil liability aongside the company. It is predominantly
regulators or shareholders that may take action. For example, the survey for the U.S.
highlighted that if a corporation misrepresents or omits important information, the
Securities and Exchange Commission can file a civil action seeking monetary penalties, the
return of illegal profits or the remova of an officer or director. Furthermore, U.S. courts
recognize a private right of action for individuals or a class of individuals that made
investment decisions relying on corporate disclosures containing material misstatements or
omissions, allowing such individual s to sue a corporation directly for damages.

155. Most jurisdictions also make it possible to impose civil liability on directors for
failure to submit annual reports. Such failure may be seen as a breach of a director’s duty,
in which case many of the same penalties discussed in question 13 above will apply. For
example, in New Zealand, a company director who fails to prepare an annual report or who
fails to make the annual report available to shareholdersis likely to have breached the duty
to act with reasonable care and in the best interests of the company. Likewise, in the UK,
directors may face an action by the company or a derivative action by shareholders for
breach of directors duties related to failure to comply with reporting requirements.

156. Many jurisdictions also impose criminal liability, including prison time or fines, on
directors or managers who intentionally make material false statements or omissions, or
who fail to fulfil their reporting obligations. And administrative penalties may apply,
including cease and desist orders; suspension or revocation of broker-dealer and investment
advisor registrations; censures, bars from association with the securities industry; civil
monetary penalties; and the return of illegal profits. In many of the surveyed jurisdictions,
stock exchange listing rules include penalties for listed companies that fail to submit the
required disclosures, including suspension or delisting.

157. The surveys indicated that where reporting on material human rights impacts is
required as part of financial reporting, the consequences listed above would also apply to a
failure to report on such impacts or any misrepresentations.

158. In most instances companies or directors may still be held liable for false or
misleading statements made in voluntary CSR reports, often based on tort law or other
legislation preventing misleading and deceptive conduct in commercial dealings. For
example, the survey for India suggested that if false or misrepresented statements are
deliberately included in any report from the company, regardless of the voluntary nature of
the report, the company and its directors will be liable for false representation to anyone
who relied upon the false statements to their detriment.
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VI.

159. Severa surveys underscored that there are likely to be few legal consequences for
failing to report where CSR reports are submitted on an entirely voluntary basis. For
example, the survey for Singapore said that since disclosure on environment or social
issues is voluntary, there are no consequences for failure to report. Similarly, the survey for
Luxembourg indicated that because reporting on companies social impacts remains
voluntary, there are few legal penaltiesin the case of failure to report. The situation may be
different in “comply or explain” type regimes where companies not only fail to report on
social and environmental impacts but also fail to explain why they have omitted such
information.

Conclusion

160. Most surveys agreed that human rights impacts may in some cases reach the
materiality thresholds applicable to ordinary financial reporting, which would make it
compulsory for companies to disclose such human rights impacts to their shareholders.
Nonetheless, the surveys identified a lack of guidance for companies on how and when to
make these determinations.

161. The surveys aso indicated that only a small number of jurisdictions have created
express CSR reporting obligations. A greater proportion of states encourage such reporting
through corporate governance guidelines and listing rules.

162. The surveys suggested a lack of clarity regarding the geographical scope of various
reporting obligations and whether they extend to the acts of a company’s subsidiaries or
other business partners. Some surveys argued that it can generally be implied that reporting
obligations extend to foreign impacts and possibly to the actions of business partners to the
extent that such actions would otherwise need to be disclosed under the rules described
above.

163. Finaly, the surveys showed that most states do not subject CSR reports to the same
verification, accountability and accessibility requirements as ordinary financial reporting,
even where such reports are mandatory. Some surveys contended that this may change as
CSR reporting regimes further develop.

Stakeholder engagement

I ntroduction

164. This section canvassed the degree to which various groups (such as shareholders,
ingtitutional investors, and other interested parties) have the capacity to influence corporate
decision-making in respect of human rights. Accordingly, each question addressed a
specific mechanism through which dialogue between the corporate entity and a stakehol der
group could be achieved, including the extent to which corporate and securities law
mandates or facilitates such dialogue. Other mechanisms may aso be relevant (including
various reporting rules and policies as described above) — this section was intended as a
preliminary exploration into thisissue.
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B. Question by Question Analysis

Question 19: Are there any restrictions on circulating shareholder proposals which
deal with impacts on non-shareholders, including human rightsimpacts?

165. This gquestion sought insight into the limitations imposed on shareholders when they
are making proposals at a corporation’s annual general meeting (“AGM”), including those
dealing with human rights. In certain jurisdictions, a corporation is required to circulate
shareholder proposals as part of a larger package of management information in
anticipation of the company’s AGM. These materials provide shareholders with an
understanding of the issues being addressed at the AGM to assist them in making decisions.
Importantly, the surveys highlighted that emerging economies do not commonly use this
mechanism. As such, the examples below are mainly limited to devel oped economies.

Procedural Limitations

166. The surveysindicated that the main impediment to circulating shareholder proposals
dealing with human rights, in jurisdictions where the mechanism of shareholder proposas
exists, are purely procedural and apply to al proposals, regardliess of their subject matter. In
other words, the laws of these jurisdictions are concerned more with who is introducing the
proposal and how, than with its content.

167. These procedura rules, whether in civil or common law jurisdictions, tend to
require a certain amount/percentage of capital equity in order to put forth a proposal. For
example, in Morocco, 5% of the corporation’s total equity is required to make a proposal.
In France, the threshold is 1% of capital equity. Similarly, in Canada, 1% of outstanding
shares or a shareholding with afair market value of at least $2,000 is required. In Mexico,
requests to circulate proposals must be made by shareholders owning at least 33% of the
company’s equity. According to the surveys, it is often these procedura rules which pose
the most substantial barriers to shareholders raising human rights issues at AGMs,
particularly where larger investors may be less interested in discussing these matters.

Substantive Limitations

168. According to the surveys, substantive restrictions are unlikely to expressly preclude
proposals dealing with “human rights’ or even “environmental” or “socia” issues. Rather,
limitations are more generally worded. For example, in some jurisdictions, defamatory
proposals are prohibited, which may include proposals which could harm the company’s
reputation. For instance, in South Africa, a company need not circulate any resolution or
statement if it is found that the right to submit a resolution is being abused to secure
needless publicity for a defamatory matter.

169. Another common substantive restriction is the requirement that proposals be
“relevant” to a company’s management or business. For example, in Sweden, the content
of the proposal isvalid if the matter is relevant for the company and is of such a nature that
it may be subject to a decision by the shareholders meeting. Canada’s corporate
legislation previously provided that a shareholder proposal could be excluded where its
primary purpose was for the promotion of general economic, political, racial, religious,
social or similar causes. Relying on this limitation, the Supreme Court had restricted the
circulation of a proposal calling on a company to terminate its investments and operations
in South Africa during apartheid. Changes to the Canada Business Corporations Act in
2001 now mean that a proposal may only be excluded where it “clearly appears that the
proposal does not relate in a significant way to the business or affairs of the corporation.”
The survey for Canada contended that a well drafted shareholder proposal, founded on the
interplay between the long term reputational and commercial interests of a corporation in
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not violating human rights, would likely require directors to consider putting such proposal
forward at a meeting of shareholders.

170. The prevailing trend amongst the surveys is that considerations of “relevance” are
specific to the circumstances at hand and therefore it is difficult to predict how a company,
court or regulator will decide on a particular proposal. Some surveys suggested that
regulators and courts now appear to be less willing to allow companies to block socially
related proposals, including those dealing with human rights. Others noted the steady
increase in human rights-related proposals in their jurisdictions in recent years. For
instance, the survey for Denmar k noted that the courts recently alowed shareholders of a
listed company to raise questions at the AGM about the company’ s activities in the military
sector as this did not impose a “groundless and unjustifiable burden” on the AGM. The
survey for the U.S. highlighted that the number of shareholder proposals regarding the
formation of committees on human rights and disclosure of human rights standards
increased between 2003 and 2008 (from one proposal in 2003 to 25 proposals in 2008), but
then dightly decreased after 2008 (16 proposals in both 2009 and 2010).

171. Findly, the surveys identified the use of alternative mechanisms for shareholder-
board dialogue. For instance, the survey for India noted the system of extraordinary
meetings whereby a prescribed minimum of shareholders can request the directorsto call a
meeting and decide its agenda. According to the survey for India the relevant legisation
does not prescribe or limit the nature of issues that can be raised by the shareholdersin such
meetings. The survey contended that such meetings could be used as an effective tool by
shareholders to encourage companies to take into account non-shareholder related
considerations provided these considerations fall within the ambit of the objects laid out in
the company’ s constitutive documents.

Question 20: Areinstitutional investors, including pension funds, required or
per mitted to consider such impactsin their investment decisions?

172. The Special Representative sought to further explore the extent to which
ingtitutional investors are permitted or required by the law to consider impacts on non-
shareholders, including human rights-related issues, as part of their investment decisions.
The surveys indicated that in most cases the trustees of institutional investors are permitted,
though not generally required, to make decisions based on human rights considerations,
provided these decisions remain in the fund’ s best interests.

173. However, within the overarching term of “institutional investors’ there are entities
with significantly different legal characteristics and mandates. For instance, a pension fund
is not organized in the same manner, or necessarily with the same investment strategy, as a
mutual fund. Thus, one investment vehicle might be at complete liberty to consider the
human rights impacts of its investments, while another is bound by more comprehensive
regulations. The surveys demonstrated how these nuances play out in the legidlative
approaches of certain jurisdictions. For instance, according to the surveys, state-run pension
funds are often more limited in their capacity to consider human rights impacts, as opposed
to private investment firms that have the ability to dictate their investment mandate.

174. InAustralia, superannuation funds must be run for the “sole purpose” of benefiting
the fund’s members. The survey for Australia argued that if “purpose” is taken to mean the
fund's goal, rather than the means by which it is to be achieved, human rights
considerations would not be precluded provided they do not negatively impact the fund’s
profitability. This issue was recently the subject of politica debate, with a government
minister calling for the regulator to issue guidance to superannuation funds clarifying that
fund trustees can incorporate environmental, social and governance issues in formulating
their investment strategies.
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175. Inthe U.S. the Department of Labor has guidelines which formalize the ambit of a
fund manager’s discretion. Under these guidelines, the managers of employee benefit plans
may “never subordinate the economic interests of the plan to unrelated objectives, and may
not select investments on the basis of any factor outside the economic interest of the
plan....” However these same guidelines provide that when there are competing investment
strategies with equal financial returns, funds may choose between aternatives on the basis
of factors other than economic interest.

176. Other surveys also suggested recent developments in the role of institutional
investors in the CSR space. In the UK, the government recently confirmed that pension
fund trustees are not prohibited from considering social, environmental and ethical issuesin
their investment decisions, provided they act in the fund’s best interests. This guidance
stemmed from calls to reform legislation governing pension funds to explicitly allow, and
in some cases require, consideration of social and environmental issues, including human
rights. The survey for Belgium noted that the government is planning a legidative proposal
to adopt a minimum SRI standard, which would require SRIs to make decisions with due
consideration to Belgium’s international human rights commitments. Belsif, a sustainable
investment forum representing some of Belgium’s largest financia institutions, supports
this initiative. In Brazil, pension fund managers must consider ethical standards for the
application of the fund’s resources pursuant to a 2009 resolution issued by the Central Bank
of Brazil.

177. The surveys also highlighted that regardiess of whether institutional investors are
required to consider the human rights impacts of the companies they invest in, there are
increasing expectations for greater transparency as to their policies and processes in this
area. For instance, in Belgium, pension funds are required to annually report as to what
extent they consider social, ethical and environmental factorsin their investment decisions.
Several surveys aso identified funds in their jurisdictions that had joined the UN PRI, or
that were otherwise voluntarily reporting on these issues.

Question 21: Can non-shareholder s address companies annual general meetings?

178. Most surveys noted that non-shareholders do not, as of right, have the ability to
address a company’s AGM, though it is possible that such rights may be included in a
company’s governing documents. One exception is France, where certain types of non-
shareholders are alowed to attend the AGM if procedural requirements are met. For
instance, French law permits the attendance at AGMs of bondholders and works council
representatives, as well as subject matter experts and journalists in some cases.

179. In most jurisdictions, the ability of a non-shareholder to attend an AGM is
contingent on a proxy designation on the part of an actual shareholder or a special invitation
from the company’ s management.

C. Conclusion

180. The surveys highlighted that the nature of stakeholder engagement on human rights
issues, particularly shareholder—board dialogue, is continuing to develop. Questions remain
in particular as to when and how regulators, courts and boards will and may decide to alow
or constrain such engagement.

181. Importantly, the surveys showed that emerging economies may not yet be utilizing
mechanisms common to more developed markets, such as shareholder resolutions.
Accordingly, further work may be useful on what engagement mechanisms may best suit
emerging economies to encourage dialogue on human rights issues between boards,
shareholders and other stakeholders.
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VII.

182. The surveys identified growing dialogue about the role of investors in the business
and human rights domain. It is apparent that investors are beginning to ask for more
guidance on how to navigate socia and environmental issues, including human rights.
While some governments, regulators and courts are responding, according to the surveys
there remains scope for greater guidance to be made available.

183. The questions in this section of the template touched on three main avenues of
stakeholder engagement — shareholder proposals; the tools open to ingtitutional investors,
and the use of annual general meetings as a discussion forum more generally. The Special
Representative is aware that there are other mechanisms available and encourages further
exploration of the ways in which states may support further dialogue between companies
and their stakeholders on human rights.

Other issues of corporate governance

I ntroduction

184. Recognizing the role of good corporate governance more generaly in contributing
to socially responsible corporate cultures, this section aimed to capture any other corporate
governance policies and laws that might help encourage companies to respect human rights.

185. The first question explored the role of voluntary or quasi-voluntary corporate
governance guidelines in encouraging companies to respect rights, and in acting as a
catalyst for law and policy reform. The remaining two questions asked expressly about
board composition. Company boards are increasingly under the scrutiny of not only
regulators but also shareholders and the public at large. Accordingly, the Special
Representative sought to better understand current requirements on board composition
which may directly or indirectly encourage a company to consider, and address, its human
rights impacts.

Question by Question Analysis

Quegtion 22: Arethere any other laws, palicies, codes or guidelines related to corporate
gover nance that might encour age companies to develop a cor porate culture respectful of
human rights, including through a human rights due diligence process?

186. Most of the surveys noted whether their jurisdictions have national CSR policies or
institutes. For instance, the survey for India identified that in 2008 the Ministry of
Corporate Affairs set up the Indian Institute of Corporate Affairs asits official “think tank”
so that it could holistically address all issues that impact corporate effectiveness, including
CSR initiatives. The UK survey referred to a Sustainable Action Development Plan
published by the Department for Business, Enterprise and Regulatory Reform, which
touches on a number of socia issues. Most of the national CSR policies and institutes
discussed by the surveys do not specifically deal with human rights. However, several
surveys contended that human rights should be seen as relevant to their implementation,
given that human rights considerations form part of socially responsible corporate behavior.

187. Inasmall number of jurisdictions, national CSR policies appear to deal with human
rights more directly. For instance, the survey for Canada noted governmental guidance for
business regarding CSR generaly as well as a recent governmental framework for
Canadian companies operating in the international extractive sector. The latter specifically
recommends that relevant companies participate in the Voluntary Principles on Security
and Human Rights. Sweden’s Global Responsibility Initiative encourages companies to
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implement the principles set out in the UN Global Compact and the OECD Guidelines for
Multinational Enterprises, both of which contain human rights elements. The most recent
Belgian federal action plan on sustainable development mentions respect for human rights
by companies.

188. The surveys highlighted that voluntary corporate governance guidelines, whether
state or business-led, may play a significant role in encouraging companies to act in a more
socially responsible manner. For instance, the various King reports in South Africa, and
the accompanying Code of Corporate Practices and Conduct identify several distinct
features of good corporate governance, which the survey for South Africa contended may
facilitate good corporate practices vis-avis human rights. These features include
transparency, responsible management and integrated CSR reporting. Similarly, the survey
for Nigeria noted in this regard the existence of a general Code of Corporate Governance as
well as various industry-specific codes, developed by the Government with industry input,
which do not expressly reference human rights, but encourage companies to conduct their
business in a transparent manner, maintain ethical standards and comply with the laws of
Nigeria. The sectoral codes are binding on companies in the particular sector. The survey
for Italy referenced the Borsa Italiana Corporate Governance Code, which operates as a
secondary tool supporting and promoting CSR culture. The Code recommends
transparency, fair management of directors’ interests, independent directors, and adequate
internal control systems and relationships with shareholders. In China the Shenzhen and
the Shanghai Stock Exchanges have each issued socia responsibility compliance guides.
Their objectives are to encourage listed companies to protect the interests of stakeholders,
fulfil their social responsibility and promote the sustainable development of society and the
environment whilst pursuing economic aims.

189. The surveysidentified an emerging trend of business association codes touching on
CSR, and elaborated on the implications of such codes for business respect for human
rights. For instance, in Hong Kong, the Guidelines on Corporate Governance for SMEs,
published by the Hong Kong Institute of Directors, seeks to ensure compliance with
environmental and consumer protection and aso acknowledges the importance of
awareness of “socia responsibility.” In Russia, the Union of Industriaists and
Entrepreneurs issued the Charter of Russian Business based on the UN Global Compact
principles. This Charter declares that the social mission of businessis to achieve sustainable
development in accordance with, among other things, the principles of protection of human
rights. The survey for Morocco discussed the work of the General Confederation of
Moroccan Corporations (CGEM), a professional association created in 1947. The CGEM
has launched a major promotional CSR campaign amongst its members by adopting a CSR
Charter which is divided into more than 40 objectives taken from international standards.
The Charter includes specific provisions aimed at rewarding positive human rights
practices. Companies that can establish that they have adopted a due diligence approach to
fulfill the Charter are provided a compliance label for their products. In Algeria, the first
Algerian Code of Corporate Governance was launched in 2009 as a private initiative to
address corporate governance issues currently facing Algeria, such as (the increasingly
common) dissolution of companies with their founding members.

Question 23: Arethere any laws requiring representation of particular constituencies
(i.e. employees, representatives of affected communities) on company boar ds?

190. Thisquestion aimed to understand whether states currently require non-shareholders
to be represented on company boards as a way of ensuring or encouraging consideration of
their interests. It also sought to explore the requirements these constituencies must meet to
take advantage of any such entitlements, and the effect that such regquirements might have
on their ahility to effectively participate on relevant boards.
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191. The surveys suggested that it is rare for jurisdictions to require that non-
shareholders be represented on company boards. In the jurisdictions where non-
shareholders do need to be included, employees are the most commonly represented group.
Although the requirements relating to employee representation are different in each
jurisdiction, a common characteristic is that they tend to arise once a company reaches a
certain threshold number of employees.

192. For example, in China the supervisory board of a limited liability company or a joint
stock limited company is composed of shareholders representatives and staff representatives.
The number of staff representatives is to be not less than one-third of the supervisory board
and the specific proportion is to be determined by the company's articles of association. The
survey for Algeria noted that if there are more than 150 employees in the company, the
participation committee should designate, either from its own members or externaly, two
directors to represent the employees at meetings of the board of directors. According to the
survey for Mexico, only the state-owned oil company, Petroleos Mexicanos, requires
employee representation on the board. Under the Petroleos M exicanos Law, of the company’s
15 directors, 5 shall be representatives of the Petroleum Workers' Union.

193. A number of EU countries aso have similar systems of employee board
representation, including Denmark, Finland, Luxembourg, Germany and Sweden. In
Germany, there are also industry - specific requirements. For example, the 1951 Montan-
Mitbestimmungsgesetz regulations apply to companies in the coal, iron and steel industry
with more than 1,000 employees. According to these regulations, half of the supervisory
board in these companies must consist of employee representatives.

194. Other constituencies might also be granted representation on a corporate board,
including creditors or government representatives. In France, where the government or one
or more state-owned companies directly or indirectly hold at least 10% of the share capital
of a company, one or more persons can be appointed to represent the state on the
management or supervisory board.

195. None of the surveys identified any requirements to include on company boards
representatives from communities affected by the company’ s operations.

Question 24: Are there any laws requiring gender, racial/ethnic representation; or
non—discrimination generally, on company boards?

196. This question stemmed from previous work'® by the Specia Representative
identifying that a number of regulators around the world are currently considering the
advantages and disadvantages of greater diversity on company boards, including in relation
to gender. Moreover, the Special Representative’'s work™ on the UN treaty bodies
highlighted that these institutions regularly recommend that states parties to the UN human
rights treaties take steps to integrate gender considerations into decisions regarding private
and public sector leadership. This includes calls to increase the presence of women on
company boards.

197. The Specia Representative has been asked by the Human Rights Council to
specifically integrate a gender perspective into his mandate. As part of this work the Special
Representative wanted to better understand which states currently require gender diversity

19 hitp:/Avwww.reports-and-material s.org/Gender-meeting-for-Ruggie-29-Jun-2009.pdf.
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hanisms.
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of boards or more generally, have provisions in place to avoid discrimination in this space.
He extended the inquiry also to racial and ethnic representation to get a better sense of other
factors which might facilitate boards to consider diverse perspectives in their oversight
roles, including in relation to human rights impacts.

198. The surveys indicated that there are very few jurisdictions which require gender or
racial/ethnic representation on company boards. However, some exceptions do exist and the
area seems to be developing, particularly through voluntary codes. For instance, the survey
for Finland noted that state-owned companies are required to ensure that men and women
are equally represented by the members of their governing bodies unless otherwise
provided for a specific reason. More broadly, the new Corporate Governance Code
provides that both genders should be represented on listed company boards. Companies are
expected to report in their annual reports how they have complied with this provision, if at
al. In South Africa, the Financial Sector Charter provides that financial institutions should
“undertake within the parameters of good corporate governance to promote increasing
levels of influence of direct black owners at the board level.” In Malaysia, certain
corporations must show Malay Burniputra representation to qualify for certain projects. The
survey for the U.S. noted that if the nominating committee or the board has a diversity
policy in identifying director nominees, the Securities and Exchange Commission rules
require disclosure of how this policy isimplemented and how the nominating committee or
the board assesses the policy’ s effectiveness.

199. Severa surveys pointed out that the congtitutionality of any gender/ethnic
representation law would be a key consideration in any future law reform. Unsurprisingly,
the nature of the constitution will have a significant bearing on whether it will create
limitations to such reform. For example, the survey for Papua New Guinea said that
athough there is currently no law regarding gender or ethnic representation on company
boards, the Constitution would likely not preclude such a law as it permits laws that
specifically benefit women or particular groups or areas. Recently legal requirements for
gender representation on company boards have been widely debated in Denmark. The
survey for Denmark recognized that these proposals have not been supported by all political
parties, but also contended that they would most likely not be in breach of the Danish
Constitution.

200. The survey for France noted that there has been extensive debate regarding the
constitutionality of board representation reform. In 2006, draft legislation providing for the
compulsory representation of women on company boards was declared unconstitutional by
the Constitutional Council on the grounds that the Constitution did not alow the
composition of a company’s board to be governed by mandatory legal requirements based
on a particular gender. Accordingly, in 2008, new draft legidation was submitted to
Parliament to limit inter alia the members of the board of directors and the supervisory
board of one gender to 80%. However, in the same year the Constitution was amended to
allow Parliament to enact laws which favor equal access of men and women to elective
offices and executive positions, paving the way for more targeted provisions. In January
2011 a hill was passed providing that within the next three years, 20% of the boards of
directors and supervisory boards of listed companies must be women. Within the next six
years, both listed and non-listed companies (with more than 500 employees and a
€50 million turnover) must ensure that women make up 40% of their boards.

201. Ultimately, the most common characteristic amongst the surveyed jurisdictions is
the existence of anti-discrimination laws of general application, prohibiting discrimination
on the basis of factors such as gender, religion, ethnicity or race. A typical example of a
congtitutional basis for non-discrimination is found in Japan. Pursuant to the Japanese
Constitution: “all of the people are equal under the law and there shall be no discrimination
in political, economic or social relations because of race, creed, sex, social status or family
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VIII.

origin.” The surveys commonly argued that such laws would by implication apply to any
discrimination in the appointment of company boards.

Conclusion

202. The surveys showed that while there is variation in the ways in which corporate
governance codes and guidelines address CSR issues, there is also a commonality in that
they are starting to deal with these issues; are rarely entirely “voluntary” in practice; and
increasingly rely on internationa initiatives and standards to help frame any relevant
guidance. While human rights are rarely expressly referenced in the codes and guidelines
themselves, many of the international initiatives discussed in them contain express human
rights elements.

203. On theissue of stakeholder representation on company boards, none of the surveys
identified express requirements, or even encouragement, in their jurisdictions for members
of communities affected by corporate activities, to join company boards or related
committees. While there are several examples of requirements for employee representation,
some surveys did indicate that more work is needed to explore whether such representation
has ensured that employee concerns are heard and acted on more effectively, and how
conflicts of interests have been dealt with.

204. Finaly, while there have been some developments in terms of gender representation
on company boards, particularly in European countries, they have been relatively few in
number and when they have been attempted they have encountered considerable opposition
in most cases, including based on constitutional concerns.

Concluding remarks

205. This project highlighted the diverse ways in which 39 jurisdictions with
different legal, political, social and economic contexts regulate corporations.
Predictably, these jurisdictions have varied policies, laws and processes in place.
Nonetheless, important similarities exist too, not least regarding the question this
project set out to explore — the extent to which corporate and securities law
encour ages companies to respect human rights. Common to all of the surveyswasthis
simple message: where human rights impacts may harm the company’s short or long
term interests, companies and their directors and officers may risk non-compliance
with a variety of rules promoting cor porate gover nance, risk management and mar ket
safeguards if these impacts are not adequately identified, managed and reported.
Even where the company itself is not at risk, several states recognize through their
corporate and securities laws that responsible corporate practice should not entail
negative social or environmental consequences, including on human rights.

206. Another common theme was the acknowledgment that states do have a role to
play in supporting companies to respect human rights, including through corporate
and securities laws and policies. As with other areas of the Special Representative's
work, the implication from the surveys was that states should not assume that
businesses invariably prefer, or benefit from, state inaction, and they should consider
a smart mix of measures — national and international, mandatory and voluntary —to
foster businessrespect for human rights.

207. Laws and policies that govern the creation and ongoing operation of business
enterprises, such as corporate and securities laws, directly shape business behaviour.
Thusthey should be particularly well placed to contributeto the “smart mix” referred
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to above. Yet their implications for human rights remain poorly understood. For
example, the project identified a lack of clarity in corporate and securities law
regarding what companies and their directors and officers are permitted, let alone
required, to do regarding human rights. Laws and policiesin this area should provide
sufficient guidance to enable companies to respect human rights, with due regard to
therole of existing gover nance structures such as cor por ate boards.

208. An areathat warrants further attention in thisregard includes communication
by business enterprises on how they address their human rights impacts. As the
surveys identified, such communication can range from informal engagement with
affected stakeholders to formal public reporting. State encouragement of, or where
appropriate requirements for, such communication is important in fostering respect
for human rights by business enterprises. Incentives to communicate adequate
information could include provisions to give weight to such self-reporting in the event
of any judicial or administrative proceeding. A requirement to communicate can be
particularly appropriate where the nature of business operations or operating
contexts pose a significant risk to human rights. Policies or laws in this area can
usefully clarify what and how businesses should communicate, helping to ensure both
the accessibility and accuracy of communications.

209. Any stipulation of what would constitute adequate communication should take
into account risks that the communication may pose to the safety and security of
individuals and facilities; legitimate requirements of commercial confidentiality; and
variationsin companies size and structures.

210. Asnoted above, the surveys suggested a lack of clarity amongst companies asto
whether (and when) to classify human rights impacts as “material” for financial
reporting purposes. Similar concerns were raised during the Special Representative's
consultations. To address this issue, financial reporting requirements should clarify
that human rightsimpactsin some instances may be “material” or “significant” to the
economic performance of the business enter prise.

211. For corporate and securities law and policy to play some of the above-
mentioned roles, it may be that the accompanying regulators need guidance of their
own — in the form of capacity building from, or at least coordination with, those
within the gover nment tasked with implementing the state’shuman rights obligations.

212. The surveys showed that thereis a spectrum of potential responses available to
states individually and collectively to provide greater guidance to companies and
other stakeholders in this area. They range from explanatory notes and awareness-
raising programs through soft law guidelines to prescriptive regulation. States have to
balance which responses will be most effective in the long and short term. In doing so
the surveys highlighted the benefits of law and policy makers taking into account the
particular regulatory and market contexts in which they are operating in order to
ensurethat potential policy or legal reform isimplemented successfully. Thisincludes
the sophistication of the corporateregulatory regime and the market.

213. In a related vein, the surveys identified recent developments in soft law
initiatives, including through corporate governance and risk management related
codes, to guide responsible corporate behavior which may well act as catalysts for
further policy and law reform. In particular where such initiativesarelinked to listing
requirements, there is often considerable market pressure to follow them even where
thereare no hard legal consequences for non-compliance.

214. These soft law initiatives also provide an opportunity to embed incentives and
guidance for businesses to meet their responsibility to respect human rights. Those
drafting and revising the documents under these initiatives are encouraged to consider
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how business and human rights fits into the picture, particularly when already
incorporating principles relating to social, environmental or ethical issues. This could
provide companies and other stakeholders with another important source of support in
dealing with human rights challenges. And they can also assist with capacity-building
and shared learning amongst states asthey try to align these initiatives to provide more
clarity and consistency for companies listed or incorporated across multiple
jurisdictions.

215. The surveys identified a number of states around the world that have just
revised or are now revising their company and securities laws, many in response to
the global financial crisis. Here too the surveys showed that states can learn, and are
learning, from each other so as not to reinvent the wheel, including on social and
environmental issues. And they seem to be increasingly recognizing the inter-
connectedness of markets and the benefits of dealing with challenges in a more
coherent manner — the various SRI indices in combined stock exchanges discussed in
thispaper provide an example of thisinter-related approach.

216. To the Special Representative's knowledge, the CL project was the first in-
depth, multi-jurisdictional exploration of the links between corporate and securities
law and human rights. The Special Representative hopesthat it will encourage further
scholar ship moving beyond the 39 jurisdictions considered in this project, as well as
stimulate discussion among the key actors involved, including human rights lawyers
and advocates, corporate and securities lawyers and experts, business representatives
and gover nment regulators.
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Participating firms

The following firms participated in the Corporate Law Project:

1
2.

© © N o g &

11.
12.
13.
14.

15.
16.
17.
18.

19.
20.
21.
22.
23.
24,

Abeledo & Gottheil: www.abeledogottheil.com.ar
Allens Arthur Robinson: www.aar.com.au

Amarchand & Mangaldas & Suresh A. Shroff & Co:
www.chambersandpartners.com/Asia/rankings36.aspx ?fid=3408& solbar=1

Armstrongs Attorneys, Notaries & Conveyancers: http://www.armstrongs.bw
Brigard & Urrutia: www.bu.com.co

Carey & Allende: www.careyallende.com

Clifford Chance: www.cliffordchance.com

Cotty Vivant Marchisio & Lauzeral: www.cvml.com

Credl, Garcia—Cuéllar, Aiza & Enriquez: www.creelmx.com.mx

Edward Nathan Sonnenbergs: www.problemsolved.co.za

FBLP & Associados, Advogados: http://www.fblp.co.mz/default.ntm

Ghellal & Mekerba: www.ghellal.com

House of Legal Consultancy & Services Ltd: http://www.hlcs-law.com

Lourdes Caposso & Fernandes Advogados — Legal Counsel Firm:
http://www.lcfadvogados.com

Linklaters: www.linklaters.com
Mah-Kamariyah & Philip Koh: www.mkp.com.my
Mannheimer Swartling: www.mannhei merswartling.se

Mernissi—Figes. http://www.legal 500.com/firms/12638-mernissi-
figes/offices/15672-casablanca

NautaDutil h: www.nautadutilh.com

Olaniwun Ajayi & Co: http://www.olaniwunajayi.net

Oraro & Co: http://www.oraro.co.ke

Souza, Cescon—-Avedissian, Barrieu & Flesch: www.scbf.com.br
Stikeman Elliott: www.stikeman.com

WEell, Gotshal & Manges LLP; www.weil.com
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Jurisdictions

The following jurisdictions were included in the CL Project:

Africa

Algeria, Angola, Botswana, Kenya, Morocco, Mozambique, Nigeria, South Africa, Sudan.

Asia—Pacific

Australia, China (incl. Hong Kong), India, Indonesia, Japan, Malaysia, New Zealand,
Papua New Guinea, Singapore.

Europe & Middle East

Belgium, Denmark, Finland, France, Germany, Italy, Luxembourg, Netherlands, Russian
Federation, Saudi Arabia, Spain, Sweden, United Arab Emirates, United Kingdom.

North America
Canada, Mexico, United States.

South America
Argentina, Brazil, Chile, Colombia.
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Resear ch template

Setting the legal landscape
1 Briefly explain the broader legal landscape regarding business and human rights.

Regulatory Framework
2. To what legal tradition does the jurisdiction belong, i.e. civil/common law, mixed?
3. Are corporate/securities laws regulated federally, provincialy or both?

4, Who are the government corporate/securities regulators and what are their respective
powers?

5. Doesthe jurisdiction have a stock exchange(s)?

Incorporation and listing
6. Do the concepts of “limited liability” and “separate legal personality” exist?

7. Did incorporation or listing historically, or doesit today, require any recognition of a
duty to society, including respect for human rights?

8. Do any stock exchanges have a responsible investment index, and is participation
voluntary? (See e.g. the Johannesburg Stock Exchange’'s Socially Responsible Investment
Index.)

Directors Duties
9. To whom are directors’ duties generally owed?

10.  Arethere duties to avoid legal risk and damage to the company’s reputation? If so,
are they dutiesin their own right or are they incorporated into other duties?

11.  More generaly, are directors required or permitted to consider the company’'s
impacts on non-shareholders, including human rights impacts on the individuals and
communities affected by the company’s operations? Is the answer the same where the
impacts occur outside the jurisdiction? Can or must directors consider such impacts by
subsidiaries, suppliers and other business partners, whether occurring inside or outside the
jurisdiction? (See e.g. s. 172 UK Companies Act 2006)

12.  If directors are required or permitted to consider impacts on non—shareholders to
what extent do they have discretion in determining how to do so?

13.  What are the legal consequences for failing to fulfil any duties described above; and
who may take action to initiate them? What defenses are available?

14.  Are there any other directors’ duties which might encourage a corporate culture
respectful of human rights?

15.  For all of the above, does the law provide guidance about the role of supervisory
boards in cases of two tier board structures, as well as that of senior management?
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Reporting

16.  Are companies required or permitted to disclose the impacts of their operations
(including human rights impacts) on non-shareholders, as well as any action taken or
intended to address those impacts, whether as part of financial reporting obligations or a
separate reporting regime?

17. Do reporting obligations extend to such impacts outside the jurisdiction; to the
impacts of subsidiaries, suppliers and other business partners, whether occurring inside or
outside the jurisdiction?

18.  Who must verify these reports, who can access reports; and what are the legal
consequences of failing to report or misrepresentation?

Stakeholder engagement

19.  Are there any restrictions on circulating shareholder proposals which deal with
impacts on non—sharehol ders, including human rights impacts?

20. Areingtitutiona investors, including pension funds, required or permitted to consider
such impactsin their investment decisions?

21.  Can non-shareholders address companies’ annual general meetings?

Other issues of corporate gover nance

22.  Arethere any other laws, policies, codes or guidelines related to corporate governance
that might encourage companies to develop a corporate culture respectful of human rights,
including through a human rights due diligence process?

23.  Are there any laws requiring representation of particular constituencies
(i.e. employees, representatives of affected communities) on company boards?

24.  Are there any laws requiring gender, racial/ethnic representation; or non—
discrimination generally, on company boards?
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