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Overview of international and regional standards and commitments concerning child-
sensitive counselling, reporting and complaint mechanisms to address incidents of
YY violence against children, including sexual violence and exploitation
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Law No. 7739, art. 19, in Daniel O’Donnell, “The right of children to be heard: children’srightto () o)
have their views taken into account and to participate in legal and administrative proceedings’,
.Innocenti Working Paper (Florence, Innocenti Research Centre, 2009), p. 28

.Law No. 1.680 of 2001, art. 26, in Donnell, “Theright of children”, p.28 (}7)

.Art. 29, para. 1, in“Theright of children”, p. 27 (\V)

.Organic Law No. 1/1996, art. 10, in Donnell, “The right of children”, p.29 (\ A)
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Overview of international and regional standardsand
commitments concer ning child-sensitive counselling, reporting
and complaint mechanismsto addressincidents of violence
against children, including sexual violence and exploitation

I nternational standards

1 Important international standards frame the development of counselling, reporting
and complaint mechanisms. These include the Convention on the Rights of the Child and
its Optional Protocols, and significant regional human rights instruments.

2. The Convention on the Rights of the Child recognizes the right to freedom from
violence in its many forms and promotes a comprehensive system of child protection to
address this phenomenon; it calls on violence prevention, on victims' identification,
treatment, recovery and reintegration, as well as on the referral and investigation of
incidents of violence. Several articles of the Convention on the Rights of the Child address
children’s protection from violence, particularly articles 19, 24, 28, 34 to 36, 37 and 39.

3. The normative foundation provided by the Convention and its Protocols has
generated significant legal reformsin countriesin all regions aiming at the legal prohibition
of al forms of violence against children, in any setting where violence may occur.
Legidation is also needed to recognize children’s right to complaint procedures and
remedies to address breaches of their rights and to support children’s access to courts and
independent children’s rights ingtitutions, such as an Ombudsman or a person of a
comparable status. Children should know who these persons are, how to access them and
what can be expected from this process.®®

4. Thisis an area addressed by core international human rights standards and to which
the Committee on the Rights of the Child has devoted continued attention. In its most recent
General Comment on The Right of the Child to Freedom from all Forms of Violence®™, the
Committee included importance guidance on these mechanisms, strongly recommending that
“all States develop safe, well-publicized, confidential and accessible support mechanisms for
children, their representatives and othersto report violence against children, including through
the use of 24-hour toil free hotlines and other information and communication technologies.
The establishment of reporting mechanisms includes: providing appropriate information to
facilitate the making of complaints; participation in investigations and court proceedings;
developing protocols which are appropriate for different circumstances and made widely
known to children and the genera public; establishing support services for children and
families; and training and providing on-going support for personnel to receive and advance
the information received through reporting systems. Reporting mechanisms must be coupled
with, and should present themselves as, help-oriented services offering public health and
social support rather than as triggering responses which are primarily punitive. The children’s
right to be heard and to have their views taken serioudy has to be respected. In every country
reporting of instances, suspicion or risk of violence should, at a minimum, be required by
professionals working directly with children. When reports are made in good faith, processes
must be in place to ensure the protection of the professional making the report.”

General Comment 12, CRC/L/GC/12.
Genera Comment 13 adopted in February 2011.
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5. Previously, the Committee had highlighted that®® states need to ensure that there
are effective, child sensitive procedures available to children and their representatives,
including the provision of child friendly information, advice, advocacy and access to
independent complaints procedures and to the courts with the appropriate legal and other
assistance; and national human rights independent institutions should ensure that children
have effective remedies for the breaches of their rights, including independent advice,
advocacy and complaints procedures™.

6. Where rights are found to have been breached, there should be appropriate
reparation, including compensation and, where needed, measures to promote physical and
psychological recovery, rehabilitation and reintegration.

7. When incidents of violence take place, the Convention calls for “the establishment
of social programmes to provide necessary support for the child and for those who have the
care of the child, as well as for other forms of prevention and for identification, reporting,
referral, investigation, treatment and follow-up of instances of child maltreatment described
heretofore, and, as appropriate, for judicial involvement™. The Convention further calls
for measures designed to “promote physical and psychological recovery and social
reintegration of a child victim of any form of neglect, exploitation, or abuse; torture or any
other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts™.”
“Such recovery and reintegration”, it adds, “shal take place in an environment which
fosters the health, self-respect and dignity of the child.”

8. The Optional Protocol to the Convention on the Rights of the Child on the sale
of children, child prostitution and child pornography, in force in 142 States, requires
States Parties to adapt legal and investigative procedures to the special needs of child
victims, including their needs as witnesses, to provide support services, inform them of
their rights, their role and the scope, timing and progress of the proceedings, avoid
unnecessary delay, allow their views, needs and concerns to be presented and considered,
protect their privacy and protect them against intimidation and retaiation.”® It aso
underscores that the best interest of the child shall be a primary consideration in the
treatment of victims in the crimina justice system, and that the persons who work with
victims shall receive appropriate training.™

9. Article 6 of the Optional Protocol to the Convention on the Rights of the Child
on the involvement of children in armed conflict provides that each State Party shall take
al necessary legal, administrative and other measures to ensure the effective
implementation and enforcement of the protocol.

10. International criminal law also establishes important safeguards in this field.
Indeed, according to the Rome Statute, the International Criminal Court is required to
take appropriate measures to protect the safety, physical and psychological well-being,
dignity and privacy of victims and witnesses; and, to secure their protection, it may conduct
proceedings in camera or allow the presentation of evidence by electronic or other specia
means; “these measures shall be implemented in the case of a victim of sexual violence or a
child who isavictim or awitness™”. The Rome Statute also foresees the establishment of a
Victims and Witnesses Unit within the Registry to provide protective measures and security

CRC/GC/2003/5, paragraph 24.
General comment 2, paragraph 13.
Article 19 paragraph 2.

Article 39.

As of January 2011.

Art.8(1).

Art.8(3) and (4).

Article 68.
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arrangements, counselling and other appropriate assistance. The Unit “shall include staff
with expertise in trauma, including trauma related to crimes of sexual violence™”.”

Regional standards

11. Significant regiona instruments also address this area of concern. The Inter-
American Convention on the Prevention, Punishment and Eradication of Violence
against Women, also covering the situation of girls under the age of majority”®, calls for
fair and effective legal procedures for victims including “protective measures, a timely
hearing and effective access to such procedures’ (...) “effective access to restitution,
reparations or other just and effective remedies’, and specialized services, including
shelters [and] counselling services...”.” The Convention applies to physical, sexua and
psychological violence, although not to violence against boys, and is in force in all OAS
Member States except two.®

12. The African Charter on the Rights and Welfare of the Child mirrors many of
the protective principles of the Convention on the Rights of the Child, including the need
for legidative, administrative, social and educational measures to protect the child from all
forms of torture, inhuman or degrading treatment, from physical or mental injury or abuse,
neglect or maltreatment including sexual abuse; and from sexual exploitation. Protective
measures include the establishment of special monitoring units to provide necessary
support for the child and for those who have the care of the child, as well as other forms of
prevention and for identification, reporting referral investigation, treatment, and follow-up
of instances of child abuse and neglect.

13. The Protocol to the African Charter on Human and Peoples Rights on the
Rights of Women in Africa presents important provisions for the protection of girls from
violence and calls, inter alia, for the establishment of mechanisms and accessible services
for effective information, rehabilitation and reparation of victims of violence; for States
support to initiatives directed at providing women with access to legal services, including
legal aid; and requires the provision of appropriate remedies to be “determined by
competent judicial, administrative or legidative authorities, or any other competent
authority provided for by law®”.

14. The Convention on the Protection of Children against Sexual Exploitation and
Sexual Abuse adopted by the Council of Europe in 2007 requires Parties to take “ measures
to assist victims, in the short and long term, in their physical and psychosocial recovery”®
and to “adopt a protective approach towards victims, ensuring that the investigations and
criminal proceedings do not aggravate the trauma experienced by the child and that the
crimina justice response is followed by assistance, where appropriate®™. Article 31
establishes a comprehensive set of safeguards for the protection of the rights of victims and
witnesses, including on their safety, protection from intimidation and re-victimization,
rehabilitation, and the provision of age-sensitive information. Article 35 contains standards

Article 43 paragraph 6.

Also relevant are the Rules of Procedure and Evidence adopted by the Assembly of States Parties of
the Statute of the International Crimina Court and the Regulations of the Office of the Prosecutor.
Arts.2 and 9.

Art.7(f), 7(g) and 8(d)

Asat 15 January 2011 (Canada and the United States have not yet ratified).

Seein particular articles 1 j), 8 and 25.

Art. 14(1).

Art.30.
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regarding interviews with child victims, which should take place without unjustified delay,
by professionals trained for this purpose and conducted in an environment and in manner
sensitive to the rights and vulnerability of the child®. This Convention also indicates that
norms concerning the confidentiality of information obtained in the course of professional
activities should not prevent their reporting of situations where they have reasonable
grounds for believing that the child is a victim of sexual abuse or exploitation and it
encourages the establishment of telephone or internet helplines to provide confidential
advice.® At present, it isin force for 10 of the 47 Member States of the Council of Europe,
and is also opened to the accession by non-member States.®®

15. The 2005 Economic and Social Council Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime (“UN Guidelines’), provide a
comprehensive set of standards of strong relevance for the protection of children affected
by violence. Sections V to XIV contain significant guidance on the right to be treated with
dignity and compassion; to be protected from discrimination; to be informed, to be heard
and to express views and concerns; the right to effective assistance, to privacy, to be
protected from hardship during the justice process; the right to safety, to reparation and to
specia preventive measures.

16. At the regiona level, the Council of Europe Guidelines on Child Friendly
Justice®, adopted in November 2010, recognize the right to a speedy, age sensitive,
diligent justice system that respects children’s rights and children’s protection from harm,
intimidation, reprisals and secondary victimization; the Guidelines also highlight the right
to “appropriate ways to access justice” and to “appropriate independent and effective
complaints mechanisms.” %8

I nter national commitmentsto children

17. The participants at the World Congress 111 against Sexual Exploitation of
Children and Adolescents agreed upon important commitments in this area, having called
on States to:

@ establish by 2013 an effective and accessible system for reporting, follow up
and support for child victims of suspected or actual incidents of sexual exploitation, for
example by instituting mandatory reporting for people in positions of responsibility for the
welfare of children;

(b) develop or enhance accessihility of existing telephone or web-based help lines,
in particular for children in care and justice institutions, to encourage children and require
care givers to confidentially report sexual exploitation and seek referral to appropriate
services, and ensure that the operators of such reporting mechanisms are adequately trained
and supervised,

(c) establish or strengthen national child protection services in order to provide al
child victims of sexual exploitation, without discrimination, with the necessary economic
and psychosocia support for their full physical and psychological recovery and socia
reintegration;

In addition, Art.36(2)(b) requires States Parties to ensure that “victims may be heard in the courtroom
without being present, notably through the use of appropriate communication technologies.”.

Arts.12 and 13.

Asat 15 January 2011.

Adopted on 17 November 2010 by the Committee of Ministers of the Council of Europe.

1. A.1and I11.E.3.
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(d) ensure that these services are accessible, appropriately resourced,
comprehensive, child- and gender-sensitive, and reach all children without discrimination
of any kind, irrespective of the child’ s or hisor her parent’s or legal guardian’s race, colour,
sex, and socia origin and including children with disabilities, from ethnic minorities,
indigenous or Aboriginal children, refugee or asylum-seeking and children in domestic
service or living on the streets and children displaced by conflict or emergency situations.®

18. The establishment of violence related child sensitive mechanisms is gaining an
increasing relevance as part of the process of follow-up to the UN Study on Violence
against Children across regions. In the case of South Asia, for instance, governmentsin the
region formed the South Asia Initiative to Eliminate Violence against Children
(SAIEVAC) which adopted a strategic plan for 2010-15 with two specific goals addressing
this question:

(@ By 2015 all States have ensured that all professionals working with or for
children (including those working for the State) who suspect that acts of violence have been
committed against a child are required by law to report the crime (...) Reporting systems
should be safe, well publicized, confidential, accessible and child friendly, allowing
children, their representatives and others to report violence against children.

(b) By 2015 al States have clearly defined procedures for the referral of child
victims of violence and the modalities for inter-agency cooperation (that is between social
services, education, health, police, prosecution authorities, voluntary and private agencies)
following an assessment of each particular victim, given due weight to his’her views, and
when it isin the best interests of the child, also to her/his parents' or guardians’ views.

Rio de Janeiro Declaration and Call for Action to Prevent and Stop Sexua Exploitation of Children
and Adolescents, paras. 46-49.
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