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Introduction

1. The present report of the Special Rapporteur on the promotion and protection of
human rights and fundamental freedoms while countering terrorism contains summaries of
communications transmitted to Governments as well as replies received between 1 January
and 31 December 2010. In addition, the report covers press releases issued in 2010.

2. During the period under review the Special Rapporteur corresponded with
Governments, either separately or jointly with other Special Procedures mandate-holders, in
18 communications and he issued three press releases, relating to a total of 12 countries.

3. During the course of 2010, the Special Rapporteur received 10 replies from 7
Governments in response to communications sent in 2009 and 2010 (the former are
reflected in the previous report, A/13/37/Add.1). Many of the Governments offered detailed
substantive information on the allegations received. The Special Rapporteur underlines that
it is crucial that Governments share their information and views with him on the allegations
received. The Special Rapporteur encourages cooperation from those Governments which
have not yet provided replies to his communications. Replies received after 31 December
2010 will be reflected in a future report to the Human Rights Council.

4, The Special Rapporteur acted upon information received from reliable sources
concerning individual cases of alleged breaches of human rights and fundamental freedoms
in the context of countering terrorism. In addition, he also took action with respect to
legislative developments and proposals undertaken by a number of Member States. The
Special Rapporteur recognizes that problems concerning human rights and fundamental
freedoms in the context of countering terrorism are not only confined to the countries
mentioned.

Communications transmitted, replies received and
statements made to the press

Bahrain

Communication sent to the Government

5. On 20 August 2010, the Special Rapporteur, together with the Chair-Rapporteur of
the Working Group on Arbitrary Detention, the Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression, the Special Rapporteur on the
situation of human rights defenders, and the then Special Rapporteur on torture and other
cruel, inhuman or degrading treatment or punishment, sent a joint urgent appeal concerning
the situation of Dr. Abduljalil Al Singace, Director and Spokesperson of the Human
Rights Bureau of the Haq Movement for Civil Liberties and Democracy, Mr. Abdul Ghani
Al Kanja, Spokesperson of the National Committee for Martyrs and Victims of Torture,
Mr. Jaffar Al-Hessabi, a Bahraini human right activist who had been living in the United
Kingdom (UK) for 15 years where he advocated for the release of political prisoners, Mr.
Mohammed Saeed, a board member of the non-governmental organization Bahrain Centre
for Human Rights, as well as Sheikh Mohammed Al-Moqgdad, Sheikh Saeed Al-Nori,
Sheikh Mirza Al-Mahroos and Sheikh Abdulhadi Al-Mukhuder, who are four religious
and political activists.
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6. According to the information received:

On 13 August 2010, Mr. Abduljalil Al Singace was reportedly arrested at
Bahrain International Airport on his way back from the UK with his family,
following his participation on 5 August in a seminar on the human rights situation in
Bahrain held at the House of Lords, during which he denounced the alleged
deterioration of the human rights and environmental situation in the country. During
his stay in the UK, Mr. Al Singace took the opportunity to meet with a number of
international human rights organizations. According to reports, Mr. Al Singace, who
is disabled and requires the use of a wheelchair, was forcefully apprehended by the
authorities. On the same day, a peaceful demonstration in solidarity took place in
front of Mr. Al Singace’s house, and was violently repressed by security forces
using tear-gas, sound bombs and rubber bullets. Several demonstrators were injured
in the course of the operation.

On 15 August 2010, security forces raided Mr. Abdul Ghani Al Kanja’s
home, arrested him and confiscated his computer and mobile phones.

It was reported that Messrs. Al Singace and Al Kanja were accused of
“forming an organized network aiming at weakening the security and the stability of
the country” under the Anti-Terrorism Law and the Criminal Code. According to Mr
Al Singace’s lawyer who spoke to the Public Prosecution Office, case numbers were
yet to be assigned and Mr. Abduljalil Al Singace was to face charges of sedition and
making unauthorised contact with foreign bodies. Both Messrs Al Singace and Al
Kanja were reportedly denied access to their lawyer and to their families. Their
whereabouts remained unknown as of 20 August 2010.

On 16 August 2010, Mr. Jaffar Al-Hessabi was arrested at Bahrain
International Airport on his way back from Iran, following his participation in
peaceful protests in London.

On 17 August 2010, Mr. Mohammed Saeed was arrested at his home.

Finally, between 15 and 17 August 2010, Messrs Sheikh Mohammed Al-
Moqgdad, Sheikh Saeed Al-Nori, Sheikh Mirza Al-Mahroos and Sheikh Abdulhadi
Al-Mukhuder were arrested following their recent participation in peaceful protests
calling for the release of political prisoners.

7. The mandate holders expressed serious concerns that the arrest and detention of
Messrs Abduljalil Al Singace, Abdul Ghani Al Kanja, Jaffar Al-Hessabi, Mohammed
Saeed, Sheikh Mohammed Al-Moqdad, Sheikh Saeed Al-Nori, Sheikh Mirza Al-Mahroos
and Sheikh Abdulhadi Al-Mukhuder, and the charges brought against some of them, may
have been linked to their peaceful activities in defence of human rights, while exercising
their right to freedom of opinion and expression. In view of the incommunicado detention
of Messrs Abduljalil Al Singace and Abdul Ghani Al Kanja, and possibly of Messrs Jaffar
Al-Hessabi, Mohammed Saeed, Sheikh Mohammed Al-Moqdad, Sheikh Saeed Al-Nori,
Sheikh Mirza Al-Mahroos and Sheikh Abdulhadi Al-Mukhuder, further concerns were
expressed for their physical and psychological integrity, most notably for Abduljalil Al
Singace who is disabled and needs assistance to walk. Finally, concern was expressed about
the excessive use of force against participants of the peaceful protest in front of Mr.
Abduljalil Al Singace’s house.

8. The mandate holders appealed to the Government of Bahrain to take all necessary
measures to guarantee their right not to be deprived arbitrarily of their liberty and to fair
proceedings before an independent and impartial tribunal, in accordance with articles 9 and
10 of the Universal Declaration of Human Rights and articles 9 and 14 of the International
Covenant on Civil and Political Rights. They also referred the Government to the
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fundamental principles set forth in the Declaration on the Right and Responsibility of
Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized
Human Rights and Fundamental Freedoms, and in particular articles 1 and 2 which state
that “everyone has the right individually or in association with others, to promote and to
strive for the protection and realization of human rights and fundamental freedoms at the
national and international levels” and that “each State has a prime responsibility and duty to
protect, promote and implement all human rights and fundamental freedoms, inter alia, by
adopting such steps as may be necessary to create all conditions necessary in the social,
economic, political and other fields, as well as the legal guarantees required to ensure that
all persons under its jurisdiction, individually and in association with others, are able to
enjoy all those rights and freedoms in practice”. Furthermore, they brought to the attention
of the Government articles 5, point a), 6, points b) and c), and 12, paras. 2 and 3, of the
Declaration. They also stressed that the principle of legality in criminal law, enshrined in
several international human rights instruments such as article 15 of the International
Covenant on Civil and Political Rights and made non-derogable in times of public
emergency, implies that the requirement of criminal liability is limited to clear and precise
provisions in the law, so as to respect the principle of certainty of the law and ensure that it
is not subject to interpretation which would broaden the scope of the proscribed conduct. In
view of the mandate holders, at the national level, the specificity of terrorist crimes is
defined by the presence of two cumulative conditions: (1) The means used, which can be
described as deadly or otherwise serious violence against members of the general
population or segments of it, or the taking of hostages; and (2) the intent, which is to cause
fear among the population or the destruction of public order or to compel the government or
an international organisation to doing or refraining from doing something. It is only when
these two conditions are fulfilled that an act may be criminalized as terrorist. Further, they
stressed that each Government has the obligation to protect the right to physical and mental
integrity of all persons, which is set forth inter alia in the Universal Declaration of Human
Rights, the International Covenant on Civil and Political Rights and the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. With regard to
the allegations on the violent repression by security forces of the peaceful gathering in front
of Mr. Al Singace’s house, including the use of tear-gas, sound bombs and rubber bullets,
the mandate-holders drew the Government’s attention to Principle 4 of the UN Basic
Principles on the Use of Force and Firearms by Law Officials, which provides that, “Law
enforcement officials, in carrying out their duty, shall, as far as possible, apply non-violent
means before resorting to the use of force and firearms.” Furthermore, Principle 5 provides
that, “Whenever the use of force and firearms is unavoidable law enforcement officials
shall, (a) Exercise restraint in such use and act in proportion to the seriousness of the
offence and the legitimate object to be achieved; (b) Minimize damage and injury, and
respect and preserve human life; (c) Ensure that assistance and medical aid are rendered to
any injured or affected persons at the earliest possible moment and (d) Ensure that relatives
or close friends of the injured or affected person are notified at the earliest possible
moment.” They also appealed to the Government of Bahrain to take all necessary steps to
ensure the right of peaceful assembly as recognized in article 21 of the International
Covenant on Civil and Political Rights. They also appealed to the Government to take all
necessary steps to secure the right to freedom of opinion and expression in accordance with
fundamental principles as set forth in article 19 of the International Covenant on Civil and
Political Rights.

9. The mandate holders requested the Government to provide details and results of any
investigation, medical examinations, and judicial or other inquiries carried out in relation to
this case and asked for clarification regarding the legal basis of the arrest and detention of
Messrs Abduljalil Al Singace, Abdul Ghani Al Kanja, Jaffar Al-Hessabi, Mohammed
Saeed, Sheikh Mohammed Al-Moqdad, Sheikh Saeed Al-Nori, Sheikh Mirza Al-Mahroos
and Sheikh Abdulhadi Al-Mukhuder; the legal basis and the nature of the charges brought
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against some of them; and the legal basis of the excessive use of force against participants
of the peaceful protest in front of Mr. Abduljalil Al Singace’s house.

2. Reply from the Government

10. By letter dated 12 October 2010, in response to the communication of 20 August
2010, the Government reported the following: The eight suspects have been arrested
because evidence has emerged that they are allied in a structured network aimed at
compromising national security and abusing the country’s stability. Namely, this network
aims to overthrow and change the political system of the country, dissolve the constitution
and obstruct the enforcement of its provisions, inciting and planning terrorist acts, inciting
hatred and contempt against the regime, threatening public order and endangering the safety
and security of the Kingdom.

11.  This network has spread disorder in the country by recruiting youths and juveniles
and inciting them to compose sabotage groups to commit acts of riot, violence and
vandalism, disturbance of civil peace, attacking security personnel, nationals and foreigners
residing in Bahrain, terrorizing them and damaging their private properties.

12.  All such acts are punishable crimes pursuant to Law No. 58 of 2006 with respect to
Protecting the Community from Terrorist Acts. The suspects were arrested under this law
and not under Bahrain’s Code of Criminal Procedure which provides that suspects must be
brought before the Public Prosecution within 48 hours of arrest. According to Article 27 of
Law No. 58 of 2006, Judicial Officers are granted the right, subject to the emergence of
sufficient evidence, to issue a protective custody order for a period not exceeding five days,
and if necessary, permission may be obtained from the Public Prosecution to extend the
custody to a period not exceeding 10 days. Such permission is strictly granted if the Judicial
Officer provides sufficient evidence that the extension of the custody is essential for the
continuation of the investigations. Following this period of 10 days, the suspects were duly
referred to the Public Prosecution.

13.  As a principal division of the judicial authority, the Public Prosecution have
commenced and handled criminal proceedings. Working in its capacity as an investigation
and indictment authority, and, following intensive investigations by prosecutors into the
clandestine terror network, the eight suspects were laid with 12 charges under the Penal
Code No. 15 of 1976, Law No. 58 of 2006 with respect to Protecting the Community from
Terrorist Acts and Law No. 4 of 2001 with respect to Countering Money Laundering and
Financing of Terrorism. The charges include:

« Founding, organising and managing an outlawed organisation with the aim of
violating the law and disrupting provisions of the constitution and to prevent public
authorities from exercising their duties, using terrorism;

« Creation and establishment of an organization with the objective of overthrowing the
regime, changing the statutes and using illegal violent means such as arson and
vandalism;

 Taking part in acts of sabotage, destruction and arson with terrorist attempt;

« Raising funds for an organization that is involved in terrorist acts inside the country,
willingly and knowingly;

 Disseminating hatred and mockery of the political system through public speeches
and the internet;

 Agreeing and inciting to destroy public property;

 Spreading provocative propaganda, news and false statements to destabilize public
security and cause damages to public interests;
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Publicly instigating sectarian hatred which disturbs civil peace;

Inciting others through public speeches and the Internet to disregard the law;

« Inciting participation in public congregations with the purpose of committing arson,
vandalism, and confronting the security authorities; and

Unlawfully using force and violence to compel a public servant to abstain from his
duty.

14. It is clear that all charges are on terror crimes, use of force and instigation to it. In
this regard, it should be mentioned that all guarantees relevant to the suspects’ rights have
been respected during the investigations.

15.  With regard to the reasons for the suspects’ arrest, the Government would like to
emphasize that the arrests were based purely on security measures, and were not motivated
by nor linked to their peaceful activities in defence of human rights, but had been in the
light of the existence of confirmed information, investigations and evidence that they are
part of a structured network aimed at compromising national security and abusing the
country’s stability.

16.  The suspects, along with all citizens of Bahrain, preserve their right to work
legitimately and peacefully in defence of human rights, as enshrined by the Declaration on
Human Rights Defenders. They also preserve the right of freedom of expression and
opinion, as enshrined in the Constitution of Bahrain which provides that everyone has the
right to express his opinion and publish it by word of mouth or in writing under the rules
and conditions laid down by law, provided that the fundamental beliefs of Islamic doctrine
are not infringed, the unity of the people is not prejudiced, and discord or sectarianism is
not aroused. Legal action is only exercised against those who deviate from the scope of the
legitimate and peaceful work in the defence of human rights and freedom of expression and
recourse to the execution of acts amounting to the abuse of law.

17.  Following the arrest of the eight suspects, they have all confessed that they were
indeed involved in forming sabotage groups and instructed them to carry out rioting, arson,
vandalism and attacking security men. Abduljalil Al-Singace confessed that he supported
the groups financially to purchase necessary equipment and materials to undertake such
sinful acts. He also admitted in details that he, along with the other seven suspects, incited
openly and secretly to spread chaos in the country and to carry out sabotage acts, along with
fund raising from citizens and businessmen under the guise of religion, charity and support
for the families of prisoners and alleged martyrs and victims of torture.

18.  Further, security authorities have arrested individuals who carried out arsons and
rioting in varying incidents and in various areas, all of whom have confessed that Abduljalil
Al-Singace was their main supporter and inciter for those acts.

19. In relation to the concern regarding whether the acts shall be criminalised as
terrorist, the first two conditions (means used and intent) put forward will be demonstrated.
Firstly, with respect to the means used. The sabotage groups have been committing acts of
violence, rioting, vandalizing private and public properties, carrying out arsons, blocking
highways and crippling all forms of life activities. These groups have added violence to
their acts by using Molotov bombs, homemade bombs and sharpened iron bars. Molotov
bombs are considered as improvised incendiary weapons and are primarily intended to set
targets ablaze and destroy them. In fact, two police were killed in two separate horrific
attacks by Molotov bombs: a policeman, and an innocent Pakistani passer-by, father of five,
let alone the casualties and sufferers of such acts, be them members of security authorities
or of the general population.
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20.  Secondly, concerning the intent behind the aforementioned attacks, it may be seen
from these acts of violence that the sabotage groups are aiming at the destruction of public
order. They intend to cause fear among the general population and they chose to undertake
their terrorist acts at night to spread even greater terror in the hearts of the general public.
Some of the suspects have confessed that this intent was present while inciting the sabotage
groups to commit acts of destruction to public order.

21.  Hence, having seen that the means used by the sabotage groups can be described as
deadly and of serious violence against members of the general population; and, having
regard that the intent is to cause fear among the population along with destructing public
order, one may fairly deduce that the bold presence of these two conditions cumulatively
fulfil these acts to be criminalised as terrorist.

22.  Last but not least, elucidation shall duly be made on the allegations on the violent
repression by security forces of the peaceful protest in front of Abduljalil Al-Singace’s
house. Principally, the Government has taken all necessary steps to ensure the right of
peaceful assembly. Acting in accordance with article 21 of the International Covenant on
Civil and Political Rights, the Government recognizes that no restrictions may be placed on
this right other than those imposed inconformity with the law and which are necessary in
the interest of national security of public safety, public order or the protection of the rights
and freedoms of others. In this connection, participants in the protest in front of Al-
Singace’s house have resorted to violence for realization of the purpose for which they have
assembled (release Al-Singace), causing their peaceful demonstration to be deemed as a
riot. Security forces have exercised their authority granted by article 180 of the Penal Code
and ordered the demonstrators to disperse. Should the order come to no avail, security
forces shall be empowered to take the necessary measures for dispersing those who have
not complied with the order by arresting them and may use force within reasonable limits
against any person resisting said order. They may not use firearms except in extreme
necessity or when someone’s life is in danger. The demonstrators have continued rioting
despite receiving orders from security forces to disperse. Having ignored such orders, and,
having regard to the interest of public order, security forces were compelled to use force to
confront and terminate the mounting violence and disperse the rioters. In this connection,
security forces have exerted force in accordance with the provisions of the public security
forces law. Namely, article 13 has regulated the use of force in dispersing demonstrators
and rioters. Force is only exerted following the failure of non-violent means, warning of
resorting to the use of force and being the only remaining means of separation, along with
resorting to force in order to obstruct an assault or resistance from demonstrators or rioters.

23.  Inthis connection, mention shall be duly made that these rioters and protesters, who
were initially incited by the suspects, have been camouflaging their acts of violence by
labeling them as human rights activism or peaceful demonstrations or protests. It goes
without saying that committing acts of riot, violence and vandalism under the disguise of
promoting and protecting human rights reflects nothing but a solid violation of article 3 of
the Universal Declaration of Human Rights which stipulates that everyone has the right to
life, liberty, and security of person. The Government of Bahrain is bound to protect
individuals and groups against the abuse of these fundamental rights.

24.  The Government of Bahrain reaffirms its adherence to the provisions stipulated in
the UN body of Principles for the Protection of all Persons under any form of Detention or
Imprisonment. All persons under any form of detention are treated in a humane manner
with respect for their physical and psychological integrity and inherent dignity of the
human person. Most notably, with regard to the disability of Abduljalil Al-Singace, he has
been provided with a wheelchair and is always assisted when walking. Any arrest, detention
or imprisonment is only carried out strictly in accordance with the provisions of the law and
by competent officials or persons authorized for that purpose. Convinced that the adoption
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of this Body of Principles would make an important contribution to the protection of human
rights, Bahrain has prohibited by law any act contrary to the rights and duties contained
therein.

25. It is also worth stressing that the recent arrests have no relation whatsoever with the
parliamentary elections scheduled to take place on 23 October 2010. All suspects do not
recognize these elections. They never participated in them, and not only did they boycott
the elections, but they called for a boycott ever since the re-birth of parliamentary elections
in 2002.

26.  In conclusion, the Government of Bahrain reaffirms its guarantee to provide all
necessary measures to ensure that all suspects are not deprived arbitrarily of their liberty
and are entitled in full equality to fair proceedings before an independent and impartial
tribunal. Bahrain also reaffirms its respect to the observance of the purposes and principles
of, inter alia, the Universal Declaration of Human Rights and the International Covenant on
Civil and Political Rights. Bahrain recognizes the relation between peace and security and
the enjoyment of human rights and fundamental freedoms, and is mindful that the absence
of peace and security does not excuse non-compliance. Bahrain also acknowledges the
important role of the Human Rights Council in the contribution to the effective elimination
of all violations of human rights and fundamental freedoms of peoples and individuals, and
fully supports its efforts in promoting universal respect for human rights along with its
determination to examine thoroughly all the cases brought to its attention.

Communication sent to the Government

27.  On 15 October 2010, the Special Rapporteur, together with the Chair-Rapporteur of
the Working Group on Arbitrary Detention, the Special Rapporteur on the independence of
judges and lawyers, the Special Rapporteur on the promotion and protection of the right to
freedom of opinion and expression and the Special Rapporteur on the situation of human
rights defenders sent a joint urgent appeal concerning the arrest and detention of Mr. Ali
Abdulemam. Mr. Abdulemam is the creator and manager of the www.bahrainonline.org
news website, and a blogger who regularly wrote articles regarding media freedom and
freedom of expression in Bahrain.

28.  According to the information received:

On 4 September 2010 at approximately 9 p.m., Mr. Abdulemam was arrested
following a summons, via a telephone call, for questioning by the National Security
Apparatus (NSA). Since his arrest, Mr. Abdulemam was denied access to legal
representation, and doubts existed as to whether or not he had been presented before
the Public Prosecutor within the time limits proscribed by law. He was denied access
to family members until 29 September 2010.

Mr. Abdulemam’s arrest was reportedly declared by the Ministry of Interior
to form part of an investigation into an alleged “terrorist network accused of
planning and executing a campaign of violence, intimidation and subversion in
Bahrain”.

According to article 27 of the 2006 “Law to Protect Society from Acts of
Terrorism”, which was invoked by the authorities in the arrests of Mr. Abdulemam
and various other human rights defenders, a suspect may be detained for a maximum
of 15 days before either being brought before the Public Prosecutor who must
question the suspect within three days and either order him remanded or released.
Government officials claimed that Mr. Abdulemam was presented before the Public
Prosecutor soon after his arrest. On 22 September 2010 it was announced by
officials that, beginning on 27 September 2010, all detained human rights activists
would be allowed to receive visits from their families. Mr. Abdulemam’s brother,



A/HRC/16/51/Add.1

10

Mr. Hossein Abdulemam, visited the Office of the Public Prosecutor in order to
apply for permission to visit Mr. Abdulemam in detention. He was, however,
subsequently informed by an official at said Office that Mr. Abdulemam had not
been brought before the Public Prosecutor and that there is neither any record of, nor
personal number assigned to him, at the Office.

Mr. Abdulemam’s initial 15-day detention period expired on 19 September
2010; if true, the aforementioned lack of knowledge regarding the case at the Office
of the Public Prosecutor would suggest that Mr. Abdulemam’s detention continues
in contradiction of said legislation.

Mr. Abdulemam’s wife was allowed to visit him in detention for the first
time on 29 September 2010; however, Mr. Abdulemam had yet to be granted access
to his lawyer.

The Ministry of the Interior allegedly denied that Mr. Abdulemam’s arrest
was in any way related to his political views. However, since 5 September 2010 - the
day following Mr. Abdulemam’s arrest - the BahrainOnline.org website was
unavailable both within Bahrain and abroad. Furthermore, it was feared that Mr.
Abdulemam had been compelled to reveal the password for his Internet service.

29.  Concern was expressed that the arrest and detention of Mr. Abdulemam may be
related to his peaceful and legitimate work in defence of human rights, particularly with
respect to freedom of expression. Furthermore, mindful of the allegation that Mr.
Abdulemam had yet to be granted access to his lawyer and brought before the Public
Prosecutor, serious concern was expressed for his physical and psychological integrity.

30. The mandate holders appealed to the Government of Bahrain to take all necessary
measures to guarantee his right not to be deprived arbitrarily of his liberty and to fair
proceedings before an independent and impartial tribunal, in accordance with articles 9 and
10 of the Universal Declaration of Human Rights and articles 9 and 14 of the International
Covenant on Civil and Political Rights. As the arrest and detention of Mr. Ali Abdulemam
may have been related to his role as creator and manager of the www.bahrainonline.org
news website and a blogger, they also appealed to the Government to take all necessary
steps to secure the right to freedom of opinion and expression in accordance with
fundamental principles as set forth in article 19 of the International Covenant on Civil and
Political Rights. Moreover, in relation to the allegation that the BahrainOnline.org website
had been unavailable both within Bahrain and abroad since 5 September 2010, the mandate
holders wished to reiterate the principle enunciated by Human Rights Council resolution
12/16, which calls on States - while noting that article 19, paragraph 3, of the International
Covenant on Civil and Political Rights provides that the exercise of the right to freedom of
opinion and expression carries with it special duties and responsibilities - to refrain from
imposing restrictions which are not consistent with paragraph 3 of that article, including on
(iii) access to or use of information and communication technologies, including radio,
television and the Internet. They also stressed that the principle of legality in criminal law,
enshrined in several international human rights instruments such as article 15 of the
International Covenant on Civil and Political Rights and made non-derogable in times of
public emergency, implies that the requirement of criminal liability is limited to clear and
precise provisions in the law, so as to respect the principle of certainty of the law and
ensure that it is not subject to interpretation which would broaden the scope of the
proscribed conduct. In view of the mandate holders, at the national level, the specificity of
terrorist crimes is defined by the presence of two cumulative conditions: (1) The means
used, which can be described as deadly or otherwise serious violence against members of
the general population or segments of it, or the taking of hostages; and (2) the intent, which
is to cause fear among the population or the destruction of public order or to compel the
government or an international organization to doing or refraining from doing something, in
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the advancement of a political, religious or ideological cause. It is only when these two
conditions are fulfilled that an act may be criminalized as terrorist. The mandate holders
further referred the Government to the fundamental principles set forth in the Declaration
on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote
and Protect Universally Recognized Human Rights and Fundamental Freedoms, and in
particular articles 1; 2; 6, points b) and c); 9, para.1; and 12, paras. 2 and 3. They further
referred to the Basic Principles on the Role of Lawyers, in particular principle 8, according
to which all arrested, detained or imprisoned persons shall be provided with adequate
opportunities, time and facilities to be visited by and to communicate and consult with a
lawyer, without delay, interception or censorship and in full confidentiality. Such
consultations may be within sight, but not within the hearing, of law enforcement officials.
They further drew the Government’s attention to principle 5, which provides that
Governments shall ensure that all persons are immediately informed by the competent
authority of their right to be assisted by a lawyer of their own choice upon arrest or
detention or when charged with a criminal offence, and principle 7, which states that
Governments shall further ensure that all persons arrested or detained, with or without
criminal charge, shall have prompt access to a lawyer, and in any case not later than forty-
eight hours from the time of arrest or detention.

31.  The mandate holders asked for clarification concerning the legal grounds for the
continued detention of Mr. Ali Abdulemam, allegedly without access to legal representation
or being brought before the Public Prosecutor, and how these measures were compatible
with international norms and standards as stipulated, inter alia, in the International
Covenant on Civil and Political Rights. They also requested an indication whether and how
the requirements of the principle of legality were observed in relation to the definition of
the crime that reportedly formed the basis of the arrest and detention of Mr. Ali
Abdulemam.

Reply from the Government

32.  In a letter dated 15 November 2010, the Government responded to the joint urgent
appeal of 15 October 2010 and underlined that it has not, and does not, target or prosecute
any individuals based on their peaceful views or opinions. Further, Bahrain is committed to
the rule of law, and to following the proper legal and constitutional procedures designed to
protect the rights of all in society. In the case of Mr. Abdulemam, the summary set out in
the communication is inaccurate. Mr. Abdulemam was arrested on 4 September on the basis
of evidence of his membership of a terrorist network. Investigations have found the
network to be responsible for inciting and planning terrorist acts, inciting hatred and
contempt against the Government, threatening public order and endangering the safety and
security of the Kingdom. The aim of the network is to overthrow and change the political
system of the country by force, dissolve the Constitution and obstruct the enforcement of its
provisions. The network recruited nationals and foreigners, youngsters and adults, and
incited them to commit acts of riot, violence and vandalism, disturbance of civil peace,
attacking security personnel, nationals and foreigners residing in Bahrain, terrorizing them
and damaging their private property. All such acts are punishable crimes pursuant to Law
No. 58 of 2006 with respect to Protecting the Community from Terrorist Acts. This law
grants Judicial Officers the right - subject to the emergence of sufficient evidence - to issue
a protective custody order for a period not exceeding five days, and if necessary,
permission may be obtained from the Public Prosecution to extend the custody to a period
not exceeding 10 days. Such permission is strictly granted if the Judicial Officer provides
sufficient evidence that the extension of the custody is essential for the continuation of the
investigations. Given the nature of Mr. Abdulemam’s suspected crimes, he was arrested
under this Law No. 58 of 2006 with respect to Protecting the Community from Terrorist
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Acts, and not under Bahrain’s Code of Criminal Procedure which provides that suspects
must be brought before the Public Prosecution within 48 hours of arrest.

33.  Prior to the elapse of the period of protective custody of five days, Mr. Abdulemam
was duly referred to the Public Prosecution on 9 September 2010, which commenced and
handled criminal proceedings. Following intensive investigations by prosecutors, Mr.
Abdulemam was charged under the Penal Code No. 15 of 1976 and Law No. 58 of 2006
with respect to Protecting the Community from Terrorist Acts. He is currently facing the
following charges: Joining an outlawed organization with the aim of violating the law and
disrupting provisions of the Constitution and to prevent public authorities from exercising
their duties, using terrorism and violence; inciting to acts of sabotage, destruction and
arson; publicly instigating sectarian hatred which disturbs civil peace; and spreading
provocative propaganda, news and false statements to destabilize public security and cause
damages to public interests.

34.  Contrary to the fears expressed in the Communication, on 23 September, the Public
Prosecution gave permission for the families of the defendants in this case to visit those in
custody, and Mr. Abdulemam’s family subsequently visited him on 29 September. In
relation to the concern regarding whether the acts shall be criminalized as terrorist, the first
two conditions (means used and intent) put forward were met according to the Government:
Firstly, with respect to the means used, the sabotage groups have been committing acts of
violence, rioting, vandalizing private and public property, carrying out arsons, and blocking
highways. These groups have added violence to their acts by using Molotov bombs
(Molotov cocktails), homemade bombs and sharpened iron bars. Molotov bombs are
considered as improvised incendiary weapons and are primarily intended to set targets
ablaze and destroy them. In fact, two deaths occurred in two separate attacks by Molotov
bombs, in which a policeman, and a civilian Pakistani passer-by, father of five, were killed.
Secondly, the intent of these acts was to undermine public order, and to cause fear among
the general population, for example, by carrying out their attacks at night to spread even
greater fear among the general public. Indeed, some of the suspects have admitted that this
was their intent. Therefore, given that the acts of the groups in question clearly amount to
serious (sometimes deadly) violence, and given that their intent was to cause fear among
the population and to disrupt public order, it can clearly be seen that the activities amount to
acts of criminal terrorism.

35. It is worth mentioning that Mr. Abdulemam, along with other members of the
network, has sought to label the acts of violence as human rights activism or peaceful
demonstrations or protest. Inciting to acts of riot, violence and vandalism under the guise of
promoting and protecting human rights is a flagrant violation of article 3 of the Universal
Declaration of Human Rights which stipulates that everyone has the right to life, liberty and
security of person. The Government of Bahrain is bound to protect individuals and groups
against the abuse of these fundamental rights. Mr. Abdulemam is the creator of the
www.bahrainonline.org website, which he has managed for many years. He provided that
he has created this forum to instigate sectarian hatred and to spread provocative
propaganda, news and false statements to destabilize public security and damage public
interest. The leaders and members of the terrorist network have used this website, with the
knowledge and observance of Mr. Abdulemam, to incite acts of sabotage, violence and
terrorism. Furthermore, this website is known to praise such acts by posting footage and
photos of the destruction and damage caused by those groups, along with glorifying them as
heroes. Mr. Abdulemam has confirmed that he was funded by leaders of the terrorism
network for doing so.

36.  With regard to the concern expressed with respect to the physical and psychological
integrity of Mr. Abdulemam, it is underlined that the Government of Bahrain fully
reaffirms its adherence to the provisions stipulated in the UN Body of Principles for the
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Protection of all Persons under any form of Detention or Imprisonment. All persons under
any form of detention are treated in a humane manner and with respect for their physical
and mental integrity and inherent dignity of the human person. Any arrest, detention or
imprisonment is only carried out strictly in accordance with the provisions of the law and
by competent officials or persons authorized for that purpose. Convinced that the adoption
of this Body of Principles would make an important contribution to the protection of human
rights, Bahrain has prohibited by law any act contrary to the rights and duties contained
therein.

37.  Mr. Abdulemam is charged with criminal offences. He preserves his right to be
presumed innocent and is treated as such until proved guilty in a public trial according to
law, at which he has all the guarantees necessary for his defence. Bahrain restates its
commitment to preserving the suspect’s right to fair proceedings before an independent and
impartial tribunal to determine the criminal charges against him. The law guarantees the
independence of the judiciary and the probity and impartiality of judges. In this context,
attention is drawn to article 104 of the Constitution of Bahrain, which stipulates “No
authority shall prevail over the judgment of a judge, and under no circumstances may the
course of justice be interfered with.” Mr. Abdulemam has exercised his constitutional and
legal rights with regards to his legal representation. Although he has refused to appoint a
counsel for himself and no counsel has taken the initiative to represent him, he was legally
represented in the first court hearing that was held publicly on 28 October 2010. As
provided by the relevant legislation, if a suspect does not have legal counsel, one will be
assigned to him by the court at its expense. Further, judgments of the criminal court may be
challenged before the courts of Appeal, while the Courts of Cassation can examine the
compliance of the judgments of the foregoing courts with the law.

38.  Leaders and members of the terrorist network, along with all citizens of Bahrain,
preserve their right of the legitimate and peaceful work in the defence of human rights, as
enshrined in the Declaration on Human Rights Defenders. They also preserve the right of
freedom of expression and opinion, as enshrined in the Constitution of Bahrain which
provides that everyone has the right to express his opinion and publish it by word of mouth
or in writing under the rules and conditions laid down by law, provided that the
fundamental beliefs of Islamic doctrine are not infringed, the unity of the people is not
prejudiced, and discord or sectarianism is not aroused. Legal action is only exercised
against those who deviate from the scope of the legitimate and peaceful work in the defence
of human rights and freedom of expression and recourse to the execution of acts amounting
to the abuse of law.

39. In conclusion, the Government of Bahrain reaffirms its guarantee to provide all
necessary measures to ensure that Mr. Ali Abdulemam is not deprived arbitrarily of his
liberty and is entitled in full equality to fair proceedings before an independent and
impartial tribunal. Bahrain acknowledges the significant role of the Human Rights Council
in the contribution to the effective elimination of all violations of human rights and
fundamental freedoms of peoples and individuals, and fully supports its efforts in
promoting universal respect for human rights along with its determination to examine
thoroughly all the cases brought to its attention. The Government underlined its
appreciation of its ongoing cooperation with the United Nations human rights machinery
and special procedures and assured of its desire to continue and develop this relationship in
an open and transparent manner.
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Canada

Communication sent to the Government

40.  On 13 April 2010, the Special Rapporteur, together with the then Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or punishment, sent a letter to
the Government of Canada informing it that the mandate holders had been approached by
third parties in the case of Mr. Omar Khadr, a Canadian citizen, who was understood to
still be detained at Guantdnamo Bay. Omar Khadr was 15 years old when he was arrested
and 16 years at the time he was transferred to Guantanamo Bay. Information received
indicated that Mr. Khadr had been subjected to prolonged and severe sleep deprivation by
U.S. officials in order to enhance the extraction of information from him during
interrogations conducted by Canadian officials in 2004 when he was 17 years old. Military
commission proceedings against Mr. Khadr were scheduled to recommence in July 2010 at
Guantanamo Bay.

41.  Ina 29 January 2010 decision, Canada’s Supreme Court reasoned that violations of
Mr. Khadr’s rights under the Charter of Rights and Freedoms were ongoing as the
information obtained by Canadian officials during the course of their interrogations,
conducted when Mr. Khadr was a minor without access to legal counsel or habeas corpus
and had been subjected to improper treatment by the U.S. authorities at the time of the
interview in March 2004, may form part of the case currently being held. In light of this
decision, the mandate holders remained seriously concerned that Mr. Khadr will continue to
be tried in military commission proceedings that do not adhere to international fair trial
standards.

42.  The mandate holders referred the Government to the Special Rapporteur’s report on
his mission to the United States of America (A/HRC/6/17/Add.3) that highlighted serious
situations of incompatibility between international human rights obligations and the
counter-terrorism law and practice of the United States. Concerns highlighted in that report
relate mainly to proceedings conducted by military commissions, which have not been fully
addressed by the adoption of the 2009 U.S. Military Commissions Act, and the use of
evidence obtained under torture or by coercion. Furthermore, they referred to the report of
the then Chairperson-Rapporteur of the Working Group on Arbitrary Detention, the then
Special Rapporteur on the independence of judges and lawyers, the then Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or punishment, the then Special
Rapporteur on freedom of religion or belief, and the then Special Rapporteur on the right of
everyone to the enjoyment of the highest attainable standard of physical and mental health
on the situation of detainees at Guantanamo Bay (E/CN.4/2006/120) that revealed a series
of human rights violations of the detainees and recommended that terrorism suspects be
detained and tried in accordance with criminal procedure that respects safeguards enshrined
in relevant international law.

43.  In view of Mr. Khadr’s prolonged and abusive detention at Guantdnamo Bay, the
perpetuated violation of his rights under domestic law and international human rights law,
and given that he will most likely not be afforded with a trial according to international fair
trial standards, the mandate holders urged the Government to take appropriate remedial
action in accordance with the recent Supreme Court decision and international standards.
Given the ongoing violation of Mr. Khadr's rights, the Special Rapporteur’s were of the
opinion that repatriation to Canada, where he would be either released or prosecuted by a
court of law in accordance with international fair trial standards, would pose the most
suitable and effective option. In their view, the sending of a diplomatic note to the
Government of the United States formally seeking assurances that any evidence or
statements shared with U.S. authorities as a result of the interviews of Mr. Khadr by
Canadian agents and officials in 2003 and 2004 not be used against him by U.S. authorities
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in the context of proceedings before the Military Commission or elsewhere, does not
constitute an effective remedy for the human rights violations he was subjected to.

44.  The mandate holders wished to reiterate their deep interest that the violations of Mr.
Omar Khadr’s rights come promptly to an end and highlighted their availability for
consultations on this matter.

Reply from the Government

45. By a letter of 10 May 2010, the Government of Canada responded to the letter of 13
April 2010 and indicated that it had taken many steps to address the interests of Mr. Khadr
in respect of his detention by the United States in Guantanamo Bay. Canadian government
observers have been present at his hearings before the Military Commission in Guantanamo
Bay and the Court of Military Commission Review in Washington, D.C. Furthermore,
officials of Foreign Affairs and International Trade Canada have carried out regular visits
with Mr. Khadr and will continue to do so. The visits allow access to Mr. Khadr to assess
his welfare and treatment, and to obtain information about his mental and physical
condition.

46.  Canada has consistently sought to ensure that Mr. Khadr receives the benefits of due
process, including access to Canadian counsel of his choice. More examples of the
Government of Canada’s actions in respect of Mr. Khadr are outlined in the dissenting
reasons of Justice Nadon of the Federal Court of Appeal (2009 FCA 246 at paragraph 88)
which and can be viewed at http://decisions.fca-caf.gc.ca/en/2009fca246/2009fca246.html.

47.  Mr. Khadr was arrested in 2002 by U.S. Forces in the context of his alleged
involvement in the armed conflict in Afghanistan following his alleged recruitment and use
as combatant by al Qaeda, and was later transferred to Guantanamo Bay by the Americans.
Mr. Khadr’s presence in this conflict was not the result of actions by Canada and at no time
since his arrest has he fallen under Canadian jurisdiction. Mr. Khadr has been detained by
the United States, has remained under U.S. jurisdiction continuously since then, and now
faces serious changes pursuant to U.S. legislation. Therefore, while the mandate holders’
letter raises important issues, most of them would be more properly addressed to the
Government of the United States.

48. It is important to note that the Government of Canada at no time requested that the
United States subject Mr. Khadr to any form of mistreatment. To the contrary, the
Government of Canada has consistently asked the Government of the United States to
ensure that Mr. Khadr be treated humanely and in a manner consistent with his age. With
respect to the allegation of sleep deprivation, it is important to bear in mind the particular
facts as to when and how the allegation was brought to Canada’s attention. In those
circumstances, the decision of a Canadian official to proceed with the final interview did
not amount to Canadian acquiescence in such treatment.

49.  On 22 January 2009, the Honourable Barack Obama, President of the United States,
issued an Executive Order ordering that the Guantanamo Bay detention facilities be closed
no later than one year from that date and that the status of each Guantanamo detainee be
immediately reviewed. As a result of this review, on 13 November 2009, Mr. Eric Holder,
Attorney General of the United States, announced that the United States will proceed to
trial against Mr. Khadr by way of a military commission trial. This choice of mechanisms
put in place to try detainees is a matter for the U.S. authorities.

50. In the Special Rapporteurs’ correspondence, it was also referred to the decision of
the Supreme Court of Canada in Mr. Khadr’s appeal. The Government notes that, in its
ruling, the Supreme Court recognized the constitutional responsibility of the executive to
make decisions on matters of foreign affairs, given the complex and ever-changing
circumstances of diplomacy, and the need to take into account Canada’s broader interests.
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In response to the Supreme Court’s ruling, the Government of Canada delivered a
diplomatic note to the Government of the United States on 16 February 2010, formally
seeking assurances that any evidence or statements shared with U.S. authorities as a result
of the interviews of Mr. Khadr by Canadian agents and officials in 2003 and 2004 not be
used against him by U.S. authorities in the context of proceedings before the Military
Commission or elsewhere.

51.  The Government of Canada was not prepared at that time to discuss with the Special
Rapporteurs the question of whether it should seek the repatriation of Mr. Khadr to Canada
as this matter was again the subject of litigation before the courts.

India

Communication sent to the Government

52.  On 22 January 2010, the Special Rapporteur addressed a letter of allegation to the
Government of India concerning the arrest of Mr. Andrea Pagnacco on 11 January 2010
in the Indian state of Rajasthan. According to the information received:

53.  Mr. Pagnacco, who is an active environmental campaigner, was detained for
illegally using a satellite phone. He was subsequently ordered detention for 14 days
pending investigation under Indian anti-terrorism legislation as well as for violating Indian
wireless and telegraphy laws. Mr. Pagnacco was granted bail and was free to travel while
further investigations on the aforementioned charges were pending.

54.  While being conscious of the fact that States, as part of their obligation to promote
and protect human rights, are required to undertake a number of measures for the effective
fight against terrorism, the Special Rapporteur underlined that States must ensure that any
measure taken to combat terrorism complies with their obligations under international law,
in particular international human rights, refugee and humanitarian law. In connection with
the arrest of Mr. Pagnacco and with particular respect to the adequate criminalization of the
crime of terrorism, the Special Rapporteur took the opportunity to recall the cumulative
characterization of terrorist crimes as elaborated by the Security Council in its resolution
1566 (2004). Here, he in particular stressed the first two of those criteria, according to
which an act, in order to be classified as terrorist, must have been (i) committed against
members of the general population, or segments of it, with the intention of causing death or
serious bodily injury, or the taking of hostages, and, (ii) committed for the purpose of
provoking a state of terror, intimidating a population, or compelling a Government or
international organization to do or abstain from doing any act. Together, these conditions
reflect the principle that terrorism should be defined through its inexcusable methods of
violence and against bystanders and its intention to create fear among the general
population rather than through political or other aims, which may overlap with the aims of
social movements that have nothing to do with terrorist acts. (see, for example,
A/HRC/6/17, paragraph 73).

55.  In connection with the latter, the Special Rapporteur reiterated the fundamental right
pertaining to freedom of expression, as established in article 19 of the Covenant on Civil
and Political Rights. While acknowledging that the need to effectively counter terrorism
may imply legitimate restrictions on actions connected to the enjoyment of this right, he
recalled that all such limitations must be applied in accordance with precise criteria
established by law and according to the principles of proportionality and necessity. By no
means should counter-terrorism measures be used to limit rights that are fundamental for a
democratic society. In the absence of any information regarding Mr. Pagnacco’s
involvement in activities related to terrorism, the Special Rapporteur highly appreciated if
the Government of India could reassure him that the charges are not related to his activities
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for the protection of the environment and provide him with detailed substantive information
on (i) which are the acts that form the basis for the specific charges on national security in
the case referred to above; (ii) which is the legal basis for and what are the corresponding
punishments for the charges under investigation; and how does Indian legislation define the
crime of terrorism and related offences?

Reply from the Government

56.  After having acknowledged receipt of the communication by letter dated 29 January
2010, the Government of India, by letter dated 7 October 2010, conveyed that the allegation
had been investigated by the Government and found to be inaccurate. While it is true that
Mr. Andrea Pagnacco was detained for illegally using a satellite phone in India without the
necessary permission from Indian authorities, it is inaccurate to state that he was arrested,
detained or charged under Indian anti-terrorism legislation. He was brought before the
Court on charges under Indian wireless and telegraphy legislations and was released after
the payment of a fine.

Iraq

Communication sent to the Government

57.  On 11 May 2010, the Special Rapporteur, together with the Chair-Rapporteur of the
Working Group on Enforced or Involuntary Disappearances, the then Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or punishment, and the then
Special Rapporteur on extrajudicial, summary or arbitrary executions, sent a joint urgent
appeal to the Government of Iraq regarding the arrest of a group of between 400 and 700
men by the Iragi Army in the Mosul region and their further transfer and abusive
treatment in a secret detention facility near Baghdad.

58.  According to the information received:

From September to December 2009, between 400 and 700 men would have
been arrested and detained by the Iragi Army in the course of an operation in the
Mosul area and transferred to a secret detention facility near Baghdad, at the old
Muthanna airport. Since their arrest, the whereabouts of these detainees were
allegedly unknown and family members have reportedly been filing missing person
reports with the Government. In April 2010, 431 of these men would have been
found in the Al Rusafa Detention Centre. While being held in the Old Muthanna
airport facility, this group of men would have been subject to torture and various
forms of ill-treatment, including beatings, whipping, intentional wounding with
firearms, breaking of limbs and teeth, suffocation, electric shocks, extraction of
fingernails and toenails, acid and cigarette burns, rape by interrogators, detainees
being forced to rape other detainees and threatened with rape of members of
immediate family, humiliation, and denial of urgent medical treatment leading to, at
least, one reported death in custody.

The alleged conditions of detention in the mentioned facility were reportedly
inadequate, including overcrowding and poor holding facilities. Detainees would
have been intentionally denied access to medical care, family, and legal
representatives. Further, according to the information received, no registry and/or
records of the detention in such facility were kept. Detainees were allegedly forced
to sign false confessions of terrorist crimes.

59.  The mandate holders expressed grave concern about the fact that the fate and
whereabouts of 431 men detained in the course of this operation were unknown between
September-December 2009 and April 2010 as well as about their physical and mental
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integrity. Very serious concern was expressed about the fact that fate and whereabouts of a
number of detainees, which could amount to over 200 men, remained unknown. Serious
concern was also expressed about the allegations of torture and ill-treatment which may
have led to, at least, one case of death while in custody. Further, concern was expressed
about the alleged conditions of detention as well as about the allegations of denial of
medical treatment, legal counselling and family contacts.

60.  On the allegations of torture and ill-treatment, the mandate holders stressed that each
Government has the obligation to protect the right to physical and mental integrity of all
persons. This right is set forth inter alia in the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights and the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, the latter of which Irag
had pledged to ratify in the context of the Universal Periodic Review Process. The mandate
holders drew the attention of Iraq’s Government to paragraph 1 of Human Rights Council
Resolution 8/8 which “Condemns all forms of torture and other cruel, inhuman or
degrading treatment or punishment, which are and shall remain prohibited at any time and
in any place whatsoever and can thus never be justified, and calls upon all Governments to
implement fully the prohibition of torture and other cruel, inhuman or degrading treatment
or punishment.” In addition, they referred to paragraph 7(c) of Human Rights Council
Resolution 8/8 of 18 June 2008, which reminds all States that “Prolonged incommunicado
detention or detention in secret places may facilitate the perpetration of torture and other
cruel, inhuman or degrading treatment or punishment and can in itself constitute a form of
such treatment, and urges all States to respect the safeguards concerning the liberty,
security and the dignity of the person.”

61. Regarding the allegation of intentional denial of medical treatment which may had
led to at least one death while in custody, the mandate holders drew Government’s attention
to the fundamental principles applicable under international law to these cases. More
specifically, article 7 of the International Covenant on Civil and Political Rights, to which
Iraq is a party, provides that “[n]o one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.” Further, article 6 of the Covenant states that no one
shall be arbitrarily deprived of his or her life. When the State detains an individual, it is
held to a heightened level of diligence in protecting that individual’s rights. When an
individual dies as a consequence of injuries sustained while in State custody, there is a
presumption of State responsibility (see, for instance, the Human Rights Committee’s views
in the case of Dermit Barbato v. Uruguay, communication no. 84/1981 (21/10/1982),
paragraph 9.2). In order to overcome the presumption of State responsibility for a death
resulting from injuries sustained in custody, there must be a “thorough, prompt and
impartial investigation of all suspected cases of extra-legal, arbitrary and summary
executions, including cases where complaints by relatives or other reliable reports suggest
unnatural death in the above circumstances” (Principle 9 of the Principles on the Effective
Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions). This
principle was reiterated by the Human Rights Council in resolution 8/3, stating that all
States have “to conduct exhaustive and impartial investigations into all suspected cases of
extrajudicial, summary or arbitrary executions”. The Council added that this includes the
obligations “to identify and bring to justice those responsible, ..., to grant adequate
compensation within a reasonable time to the victims or their families and to adopt all
necessary measures, including legal and judicial measures, in order to bring and end to
impunity and prevent the recurrence of such executions”. These obligations to investigate,
identify those responsible and bring them to justice arise also under articles 7 and 12 of the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment.

62. They further brought to the attention of the Government, the Standard Minimum
Rules for the Treatment of Prisoners, as approved by the Economic and Social Council by
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resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977, and in
particular Rules 22(2) and 25(1), as well as the Body of Principles for the Protection of All
Persons under Any Form of Detention or Imprisonment adopted by General Assembly
resolution 43/173 of 9 December 1988. The Committee against Torture and the Human
Rights Committee have consistently found that conditions of detention can amount to
inhuman and degrading treatment. The mandate holders also drew the Government’s
attention to paragraph 6(b) of Human Rights Council Resolution 8/8, which urges States
“To take persistent, determined and effective measures to have all allegations of torture or
other cruel, inhuman or degrading treatment or punishment promptly and impartially
examined by the competent national authority, to hold those who encourage, order, tolerate
or perpetrate acts of torture responsible, to have them brought to justice and severely
punished, including the officials in charge of the place of detention where the prohibited act
is found to have been committed, and to take note in this respect of the Principles on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (the Istanbul Principles) as a useful tool in efforts to
combat torture”.

63. Regarding the alleged forced confessions by the detainees in relation to terrorist
crimes, the mandate holders referred the Government to article 15 of the Convention
against Torture, which provides that, “Each State Party shall ensure that any statement
which is established to have been made as a result of torture shall not be invoked as
evidence in any proceedings, except against a person accused of torture as evidence that the
statement was made.” They also recalled that paragraph 6¢ of Human Rights Council
resolution 8/8 of 2008 urges States “to ensure that no statement established to have been
made as a result of torture is invoked as evidence in any proceedings, except against a
person accused of torture as evidence that the statement was made”. In addition to being a
crucial fair trial guarantee, this principle is also an essential aspect of the non-derogable
right to physical and mental integrity set forth, inter alia, in article 7 of the International
Covenant on Civil and Political Rights.

64.  Concerning the persons whose fate and whereabouts were still unknown, the
mandate holders wished to recall the United Nations Declaration on the Protection of All
Persons from Enforced Disappearances which sets out necessary protection by the State,
including in articles 2 (no State shall practice, permit or tolerate enforced disappearances);
3 (each State shall take effective legislative, administrative, judicial or other measures to
prevent and terminate acts of enforced disappearance in any territory under its jurisdiction);
6 (no order or instruction of any public authority, civilian, military or other, may be
invoked to justify an enforced disappearance); 7 (no circumstances whatsoever, whether a
threat of war, a state of war, internal political instability or any other public emergency,
may be invoked to justify enforced disappearances); 9 (right to a prompt and effective
judicial remedy to determine the whereabouts of persons deprived of their liberty); 10 (right
to access of competent national authorities to all places of detention; to be held in an
officially recognized place of detention, in conformity with national law and to be brought
before a judicial authority promptly after detention; to accurate information on the
detention of persons and their place of detention being made available to their family,
counsel or other persons with a legitimate interest); and 12 (right to the maintenance in
every place of detention of official up-to-date registers of all detained persons).

65.  The mandate holders requested clarification from the Government of Iraq, inter alia,
on details on the measures taken to find out and monitor the whereabouts of this group of
men after their arrest and detention as well as their physical and mental condition. If the
fate and whereabouts of a number of these men were still unknown, the Government was
asked to provide details on any investigation or other inquiries which may have been
carried out. The mandate holders further requested an indication from the Government
whether the continued detention of the concerned individuals was subject to judicial
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oversight by a competent judge, and information about the allegation that, at least, one
person detained during this operation died while in custody. They requested details on the
investigations and any prosecutions that may have been conducted, and whether penal,
disciplinary or administrative sanctions had been imposed on the alleged perpetrators.

Reply from the Government

66.  As at 31 December 2010, there had been no response to the Special Rapporteur’s
correspondence.

Communication sent to the Government

67. By letter dated 1 December 2010, the Special Rapporteur, jointly with the Special
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, sent
a letter of allegation on the situation of suspects detained in lIraq on terrorism-related
charges and on the issue of secret detention. The mandate holders wished to bring to the
attention of the Government information they had received, which originated from
Government files of the United States of America, and had, subsequently, become publicly
dubbed “the Wikileaks Iraq War logs”, relating to the alleged torture and ill-treatment of
Iraqi citizens by Iraqi security forces. The mandate holders informed the Government of
Iraqg that a similar letter was addressed to the Government of the United States of America.

68.  According to the information received, there was extensive abuse of detainees by
Iragi security forces over a five-year period between 2004 and 2009. The allegations of
torture and ill-treatment were documented by forces of the United States of America. The
information also suggested that such acts were conducted with impunity and appears to go
normally unpunished. It was alleged that the vast majority of detainees are Sunni Arabs
from central, western and north-western Iraq, held on suspicion of involvement in or
supporting the Sunni armed groups that had fought against the Iragi Government and US
forces. The information received also pointed out that many hundreds of Shi’a Muslims
suspected of supporting the al-Mahdi Army - followers of the radical religious figure
Mugtada al-Sadr - who until recently before had engaged in armed activities against Iraqi
and US forces, mainly in Baghdad and southern Iraq, formed a sizable part of the detainee
population. Most of the detainees were held on suspicion of terrorism-related offences on
the basis of the 2005 Iragi Anti-Terrorism Law, but without trial or charges being brought
against them, and in some cases detained incommunicado or in secret detention facilities,
for several years. The Anti-Terrorism Law defines terrorism broadly as “any criminal act
carried out by an individual or an organized group targeting an individual, a group of
individuals, national or private institutions and causing damage to private or public
properties with the aim of affecting the safety or security situation or national unity, or to
terrorise and scare people or spread disturbance in order to achieve terrorist aims.”

69.  Thousands of Iragi nationals who had been detained by US forces were handed over
from US to Iragi custody between early 2009 and July 2010 under a November 2008 US-
Irag agreement that contained no provisions for safeguarding the detainees’ physical and
mental integrity after the transfer. Article 4(3) of the Status of Forces Agreement (SOFA),
taking effect at midnight on 31 December 2008, only stated in broad terms tha