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IIyHKT 2 mOBECTKH JHS

E:xeroanslii 1okJjax BepxoBHOro komuccapa
Opranuzanuu Oobenunenusix Hauuii mo npaBam
YeJIOBEKa U T0KJIaAbl YnpaBieHusi BepxoBHoro
komuccapa u ['enepajibHOro cekperaps

IMucsmo npaBurteancTBa Koymouu ot 16 gpeBpass
2010 roxa B aapec Ynpasjenuss BepxoBHoro komuccapa
Opranmsauun O0beaunesubix Haumii mo npasam
YeJIOBEKA* **

[Monk3ysich BO3MOKHOCTBIO, UMEIO YecTh 00patuThes Kk Bamemy [IpeBocxoau-
TEJIHCTBY CO CIOBaMHU GIArOAAPHOCTH MO MOBOAY HPENPOBOKACHUS €KETOIHOTO JA0K-
naja o MOJIOKEHWH ¢ mpaBamu ueioBeka B Komym6uum (2009 rom), koTopsiii Oymet
npencrasieH CoBery mo mpaBam uenoBeka Opranusanuun O0bennHeHHbIXx Hamuii Ha
€ro TpUHaJLIaTOW CECCHUH.

HannoHanbHOE NMPaBHUTENbCTBO MCKPEHHE IEHUT WM HPHUBETCTBYET (AKT MpH-
3HaHUS B JOKJaJe YCHIMU rOCyIapCTBEHHBIX YUpexkJAeHHI M KoiyMOuiickoro ooduie-
CTBa, HAIIpaBJICHHBIX Ha JOCTHXEHHE Iporpecca B aeie 00eCledyeHUs MOJHOTO yBa-
XKEHHUs IIpaB yeJoBeKa I BcexX kuTeneit cTpansl. Kpome Toro, oHo BeIpaxkaer Ona-
roZlapHOCTh 32 0coboe nmpu3Hanue Bamum [IpeBocXoauTeabCcTBOM TOM TpaHCIapeHT-
HON M OTKPBITOH MOJUTUKH, KOTOPYIO MPOBOAUT IpaBUTEeabcTBO [Ipe3unenta AnbBa-
po Ypube Beneca. Ot ero umeHu s XoTed Obl MOAYEPKHYTH OOJBUIYIO LIEHHOCTb U
3HaYUMOCTb CIPABEIIMBON OLICHKU B Ballem qoknajge UMEHOUUXCA MMOABUKEK U TEX
npo0ieM, KOTOpBIE elle NPEACTOUT NPEoJoIeTh CTPaHe B 001aCTH NIPaB YeJIOBEKa.

CoOBMECTHO C TOCYJapCTBEHHBIMH OpraHaMu, 4bH (QYHKIUU ¥ OOSI3aHHOCTH
CBSA3aHBI C OCYLIECTBJICHHEM IIPaB YEJIOBEKa, COJEpIKaHUe NOKIana ObLIO MOABEPrHY-
TO THIATEIBHOMY HM3yYEHHIO, Pe3yiIbTaThl KOTOPOTO OTPa)KEHbI B COIPOBOXJAIOIIEM
Hacrosee muchbMo gokymenre "CoobpaxeHus KoiayMmOuiickoro rocynapcraa”.

Bepy Ha cebs cMen0CTh 00OpaTUTHCS C YOSMUTENbHOU MPOCKOOH pacmpocTpa-
HUTHh TEKCT HACTOSIIETO MUChMa BMECTE C IMPHIOKEHHEM, KOTOPOE SBJISETCS €ro co-

B cOOTBETCTBHY C IPETPOBOKICHHON rOCyIapCTBaM-y4acTHUKAaM WHpopMaIuei
OTHOCHUTEIHHO 00paBOTKH MX JIOKJIAI0B HACTOAN[UN JOKYMEHT OQUIIHAIBHO HE
penaKTUPOBAJIC.

IpunoxxeHue K MUCbMY BOCIPOU3BOIUTCS B MOJYYSHHOM BH/IE TOJIBKO HA TOM SI3BIKE,
Ha KOTOPOM OHO OBLTO MPEACTABICHO, U Ha AHTJIUHUCKOM sI3BIKE.
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CTaBHOU YaCTbIO, OJHOBPEMEHHO C BBHINICYIIOMSAHYTBIM JOKJIAaAOM B Ka4€CTBE O(bI/II.[I/I'

albHOTO JOKYMEHTa I0J] yCJIOBHBIM oOo3HaueHWeM Opranusanuu OObeIUHEHHBIX
Hamwmii.

(lToonucw) Xaiime Bepmynec Mepucanbie
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Annex
l. Introduction

1. The Colombian State is grateful for the transmission of the report of the
United Nations High Commissioner for Human Rights on the situation of human
rights in Colombia (A/HRC/13/72), to be submitted to the Human Rights Council at
its thirteenth session. It also takes the opportunity to draw attention to the work done
by OHCHR-Colombia and to express its thanks for the visit made to Colombia in
2009 by the Deputy High Commissioner and the head of the Field Operations and
Technical Cooperation Division.

2. The Summary of the report contains a fair assessment of the efforts made by
the various institutions of the State and by society to secure the full realization of
human rights in Colombia: the report refersto the “significant progress” made during
the year under review and emphasizes “the Government’s openness to international
scrutiny” and its “spirit of cooperation ... and the commitment ... to address human
rights challenges’. Among the achievements it is worth drawing attention to the 63
per cent reduction from 2008 to 2009 in the number of persons stating that they had
been displaced.

3. A reading of the report allows the conclusion that every one of the institutions
of the Colombian State is committed to discharging its obligations to the people, as
derived from the Constitution, the democratic nature of the country’s current political
regime, the nation’s laws, and the international obligations assumed by Colombia.
The report also shows that, although there are still problems to be overcome, the
State’s policy is focused on doing everything possible to guarantee and protect hu-
man rights and never to accept any violation of the human rights of the country’s in-
habitants. Obviously there is no governmental policy which allows or justifies viola-
tions of rights and no relaxation of effort on the part of the State to prevent the oc-
currence of such violations.

4, Special significance attaches to the acknowledgement of the progress made in
Colombia’s forces of law and order, manifested in the sharp reduction in the number
of reports of murders of persons under protection, the fight against all forms of
crime, the efforts to protect the people and institutions, the formulation of policies
consistent with the protection of human rights, and the confirmation that instances of
misconduct by members of the forces of law and order are isolated cases which run
counter to the policy of the Ministry of National Defence and the High Command. In
a situation such the one which Colombia has been experiencing the work of the mili-
tary and police forces is very difficult and must be transparent and committed to hu-
man rights if the advances in the fight against violence and crime are to secure le-
gitimacy and prove sustainable. On this point Philip Alston, the United Nations Spe-
cial Rapporteur on extrajudicial, summary and arbitrary executions said that he had
seen no evidence to suggest that these killings were committed as part of an official
policy or that they were ordered by senior Government officials or were carried out
with the knowledge of the President or successive Ministers of Defence.

5. Colombia’s institutions take note of the challenges mentioned in the report
and of the shortcomings needing correction; the State emphasizes in this connection
that many of the priorities indicated in the report are the same as the ones set out in
State policy, such as eliminating impunity, combating all illegal groups and all forms
of crime, protecting the people against illegal armed groups with links to drug traf-
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ficking, guaranteeing in full the exercise of all freedoms, preventing and punishing
sexual violence, introducing differentiated policies for the most vulnerable popula-
tion groups, and streamlining of the procedures being carried out under the Justice
and Peace Law to guarantee victims' rights to the truth, justice, compensation, and
safety against repetition.

6. With deepest respect for the independence of the Office of the High Commis-
sioner and for the conclusions contained in her report, the Colombian State wishes to
put forward the following considerations with a view to enriching the report’s con-
tent, facilitating a better understanding of the country’s situation, making the public
aware of the relevant achievements, and supplying information about the public poli-
cies which are being carried out. In order to make them easier to understand, these
considerations will be stated briefly and in the order used in the report.

Il. Cooperation with the international community

7. In addition to what the report has to say about the 2009 visit of the four repre-
sentatives of the United Nations Special Procedures, the visit of the Deputy High
Commissioner and the head of the OHCHR Field Operations and Technical Coopera-
tion Division, the analysis of Colombia’'s situation by three of the treaty bodies, the
adoption in March of the universal periodic review, and the submission of the report
of the Secretary-General to the Working Group of the Security Council to review the
monitoring and reporting mechanism established under resolution 1612 (2005), it is
worth emphasizing the following activities, among others, as instances of discussion
and dialogue concerning human rights: the normal functioning of the tripartite dia-
logue arrangements established with the international community represented by the
so-called Group of 24" and with civil society in the context of the London-Cartagena-
Bogota process; the continuous flow of information to the Office of the Prosecutor of
the International Criminal Court; and the establishment of arrangements for human
rights dialogue with the European Union, Canada and Spain; all of thisin addition to
the permanent dialogue on and the attention paid to the guidance offered by the inter-
American human rights system and various units of the International Labour Organi-
zation, not to mention the countless activities carried out on a bilateral basis or as
part of the interaction with civil society organizations.

8. During the universal periodic review Colombia demonstrated its willingness
to engage transparently and seriously in a process of study and self-examination, one
which enabled the State to identify both the achievements and the challenges to be
taken up; it consequently established a public system for the periodic monitoring of
the 133 items identified as recommendations accepted or commitments entered into
voluntarily.?

9. Colombia imposes no restrictions of any kind on the presence, travel or ac-
tivities of multilateral bodies, national or international civil society organizations, or
journalists, despite the difficult public order situation persisting in some regions. The
Special Rapporteurs who have visited Colombia have underlined the safeguards and

i

The Group of 24 is made up of the members of the European Union which have accredited
diplomatic missions in Colombia, together with the United States of America, Canada, Japan,
Argentina, Brazil, Chile and Mexico. The technical secretariat of the London-Cartagena-
Bogota process is provided by the Resident Coordinator of the United Nations system in
Colombia.

2 See: www.derechoshumanos.gov.co/epu.
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facilities furnished to them by the State in their work, the openness and availability
of all the institutions, the seniority of the officials who received them, and the efforts
made and progress achieved in all areas.

10. In short, Colombia has demonstrated its firmest commitment to the ideals of
human dignity and to respect for the State and non-State arrangements put in place
by the international community; this in accordance with the transparency inspired by
the democratic principles which sustain the national political system and the human
rights commitment of the policy of democratic security. Colombia’s institutions may
manifest shortcomings in their performance, but they are clearly guided by a policy
committed to guaranteeing, respecting and protecting human rights.

11. The Colombian State expects from the international community a response
commensurate with its own efforts, commitment and achievements; it is discouraging
that, while Colombia has made every effort to pursue a transparent and committed
human rights policy, it has on occasions suffered discriminatory and unfair treatment
from some parts of the international community.

I11.  Independence of the Judiciary

12. The Government attaches great value to the guarantee of the independence of
the Judiciary in a State based on the rule of law; it therefore feels obliged to refer to
the following assertion made in the report: “Tension and public disputes ... may have
undermined the independence of the judiciary.”

13. As in any democratic State, opinions differ in Colombia on a variety of top-
ics, and there is public discussion of decisions of the various branches of State
power; as far as judicial decisions are concerned, the Government has stated it ob-
servations clearly or has brought to the attention of the public and the competent or-
gans any information received concerning possible inappropriate conduct by mem-
bers of the Judiciary; other sectors of Colombian society have also stated their dis-
agreement with judicial decisions.

14. The Government has neverthel ess accepted every one of the judicial decisions
affecting it and has, when necessary, altered its policies and adjusted its budget in
accordance with the requirements of judicial decisions.

15. The Government would point out that:

e In Colombia the Supreme Court of Justice, the Council of State, one division
of the Higher Council of the Judiciary, and two thirds of the Constitutional
Court, as well as all judicial officers working at the national, regional (de-
partmental) and local (municipal) levels, are chosen, elected or nominated
by organs of the Judiciary or organs of the State;

e The Judiciary’s budget is managed autonomously by the Judiciary itself
through its Higher Council, and this budget ailmost doubled in the period
2002-2009;

e In the cases in which the Executive plays a part in nominating persons for Ju-
diciary posts the decisions on appointments to those posts are in the hands of
the Congress of the Republic or the Supreme Court of Justice;
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e The Executive does not interfere in or bring pressure or influence to bear on
decisions taken independently by judicial officers.

16. The Government has furnished all necessary cooperation for the conduct of
investigations when this has been required and it has provided secure conditions for
Judiciary personnel throughout the country. Most of the work of the Judiciary takes
place in an atmosphere of harmonious cooperation designed to obtain the purposes of
the State embodied in Colombia’s Constitution and laws.

17.  The concern expressed in the report about the persistence of structural prob-
lems in the administration of justice is shared by the Government and by Colombian
society. The persistence of serious delays in criminal investigations and the lack of
consistency in the jurisprudence are just two of the challenges which must be taken
up in the fight against impunity as a common undertaking of the entire State. The
Government has committed its efforts to this cause and requests the organs of the Ju-
diciary to acknowledge these challenges and demonstrate the will to tackle them. So-
ciety expects the State to deliver prompt, effective, impartial and solidly based re-
sults matched by legal safeguards.

Intelligence services

18.  The Colombian State acknowledges the gravity of the information made pub-
lic in February 2009 concerning alleged unlawful intelligence activities carried out
by persons connected with the Department of National Security (DAS) between 2003
and 2005; the President of the Republic and other senior Government officials have
made public statements to this effect. The following points must be made in this
connection:

e Theinvestigation of these reports is being conducted by the Office of the At-
torney General the Office of the Procurator General in an independent and
autonomous manner;

e The Director of the DAS himself provided the evidence on which this inves-
tigation is based a few days after the scandal broke; the Government is
therefore cooperating in every possible way in order to clarify the facts and
it has acted transparently by preserving the evidence and placing it in the
hands of the competent criminal investigation bodies; accordingly, the Gov-
ernment cannot understand why the report talks about “difficulties faced by
the prosecutors in the initial phase”;

The persons and organizations alleged to be the victims have enjoyed all the
guarantees of representation, access and intervention in the judicial proceed-
ings;

e The Government has taken the necessary administrative action to deal with
the situation; before the end of 2009 it submitted to the Congress for consid-
eration a bill on the disbanding of the DAS and the creation of a civilian in-
telligence agency invested with the highest standards of quality and trans-
parency;

e Asthereport states, these activities appear to have been carried out by offi-
cers who contravened the Government’s policy;
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e The Intelligence Law (Law 1288) proposed by the Government and ap-
proved by the Congress with the support of all the parties represented in the
Congress two months before the reports were published, demonstrates the
concern of the Colombian State to regulate legitimate intelligence activities
in accordance with the highest standards in terms of necessity, relevance,
limits and oversight.

19. Law 1288 proscribes any intelligence activity inconsistent with the objectives
set out in the National Intelligence Plan or not ordered by the responsible authority;
it provides inter alia that intelligence activities may not be justified on the basis of
membership of an ethnic or political group, a social or political organization, or a
media outlet, etc.; among other provisions, it also establishes internal and external
oversight mechanisms in the shape of a congressional committee.

20. The Law also establishes the obligation to purge the intelligence files; regula-
tory decree 3600 was enacted for this purpose in September 2009; it authorizes co-
operation with international organizations, including OHCHR. The Government is
grateful for the support furnished by OHCHR, which in February 2010 enabled Co-
lombian intelligence officers to learn about the experience of European countries in
purging intelligence files.

21.  The facts bear out the transparent and timely action taken by the State with
regard to the intelligence services and the establishment of rules and mechanisms to
enable intelligence work to be carried out within the law and with full respect for the
rights of Colombia’s inhabitants.

22. But this does not diminish the feeling of consternation at the acts which may
have been committed, for such acts would discredit the Government’s policy. The
Government therefore reiterates its concern for all those persons who may have been
victims of alleged illegal intelligence activities, a group which includes public offi-
cials of the Government and other branches of State power, members of community
organizations, journalists, and representatives of international bodies, and it also re-
affirms its commitment to redouble its efforts to prevent any repetition of such de-
plorable activities.

V. Human rights defenders

23. In the light of its commitments and the manifest concern in national and in-
ternational quarters about factors which may restrict the legitimate activities of hu-
man rights defenders, the Colombian State has made enormous efforts to safeguard
the work of these persons, especially those of them regarded as particularly vulner-
able, such as representatives of victims' organizations in the context of the Justice
and Peace Law, internally displaced persons, members of women’s organizations,
and lesbhian, gay, bisexual and transgender (LGBT) persons.

24, Following the universal periodic review Colombia accepted 16 recommenda-
tions concerning human rights defenders. As the report states, the National Round
Table on Guarantees (which met three times) was established in 2009; 11 regional
meetings were held with civil society organizations, producing 183 commitments: 78
relating to prevention measures, 50 to protection, and 48 to the performance of the
Judiciary.
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VI.

25. During the visit of the United Nations Special Rapporteur on the situation of
human rights defenders the President of the Republic stated that “... the defence of
human rights is a necessary contribution to the sustainability of the policy of democ-
ratic security, for human rights and efficacy constitute a double tool for building
public confidence in security.” He also stated that “... the defence of human rightsis
a necessary and legitimate activity for democracy in a country such as Colombia,
which is proud to be fully open to and willing to accept international scrutiny in this
matter.”

26. Attention must be drawn to the efforts of the National Police to maintain a
continuous dialogue with human rights defenders at the regional level and with such
groups as LGBT persons and to the creation of a special investigations unit to deal
with reports of threats and the introduction of a special investigations procedure for
this purpose.

27. The Government is grateful for the recognition accorded to the Protection
Programme and reiterates that in all circumstances the State will retain the responsi-
bility and fulfil its obligation to provide protection. However, owing to circum-
stances connected with the structure of the Government, administrative considera-
tions and the demand of the beneficiaries of protection measures that the escort and
bodyguard service should remain in place, it has been necessary to make changes in
the operational arrangements of the Protection Programme in the form of sub-
contracts with private security companies. To this end, a start has been made by ini-
tially allowing the voluntary transfer of security arrangements, consultation with the
beneficiaries has been encouraged, and special oversight mechanisms have been in-
stalled to ensure effectiveness and transparency in the provision of the protection
service.

28. It should be pointed out that the charges of defamation and slander brought
against human rights defenders and journalists referred to in the report relate to just a
small number of actions — no less worrying for being so few — initiated by citizens
who considered that the statements made by the persons in question violated their
rights to personal honour and dignity; in no case were these actions brought by pub-
lic officials.

29. As the report indicates, the State is endeavouring to carry out the priority
tasks deriving from the commitments undertaken at the National Round Table and
the regional meetings; however, this is a suitable occasion for the Government to re-
iterate its appeal for human rights defenders to carry out their activities independ-
ently but objectively, autonomously but constructively, and for the idea of a national
action plan on human rights and international humanitarian law to be re-activated. In
the Government’s view, there are no reasons for continuing to deny Colombian soci-
ety, for years to come, the opportunity to draw up an agreed national action plan.

Emerging criminal gangs

30. The Government has reiterated on many occasions its recognition of and con-
cern about the enormous challenge represented by the criminal gangs which have
emerged as a result of the demobilization of the self-defence groups; it has called
upon society and institutions to tackle this challenge with all possible determination
and transparency and it has led the way by introducing permanent and forceful
measures to combat this phenomenon.
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31. The President of the Republic has made dozens of public statements calling
for the authorities to take effective action to combat these organized crime groups
and he has established security councils in the cities and towns in which this phe-
nomenon has been reported; at least 60 per cent of the security councils ordinarily
held at the beginning of every week have met in areas where the emergence of crimi-
nal gangs has been identified as the main threat to public security.

32. In addition, the President ordered the Director of the National Police to pub-
lish a monthly report on the results of the fight against this phenomenon, and a
mechanism was created to monitor the dynamics of these groups; the Office of the
Ombudsman, the Office of the Procurator General, the Mission to Support the Peace
Process in Colombia of the Organization of American States (MAPP-OEA), and the
non-governmental organization Indepaz were invited to participate in this mecha-
nism.

33. Directive 019 of April 2009 issued by the Director of the National Police re-
vised the strategies for fighting criminal gangs and established priorities and com-
prehensive measures for this task. The efforts to combat these gangs have led to the
seizure of 3,500 heavy weapons and 4,000 small arms and 55 tons of cocaine; in
2009 alone property was placed in the hands of the Judiciary for the confiscation of
property rights (extincién de dominio) equivalent to about $US 23 million. Also in
2009, Daniel Rendon Hierra, alias Don Mario, the overlord of one of the criminal
gangs, was captured; this success came on top of those of previous years — the cap-
ture of alias HH, the Mejia twins and Don Diego, to mention only a few of the ring-
leaders of these groups.

34. The fact of the existence of different types of armed group (some which had
not been demobilized, as in the case of ERPAC referred to in the report, groups
which emerged from drug trafficking and maintain close links to the guerrillas, other
gangs concentrating on extortion and drug trafficking in urban areas, and groups of
hardened criminals in some parts of the country) prompts the Colombian State to
draw attention to the nature of these groups. This move is not designed to play down
the problem or its magnitude or the potential risks which it entails; the aim is to clar-
ify the problem’s nature in order to take its measure and see that justice is done in
the process of demobilizing the so-called self-defence groups.

35. In the first place, the Colombian State does not consider it right that all of Co-
lombia’'s crime should be categorized as “neo-paramilitarism”, i.e. the re-emergence
or continuation of the paramilitary groups; as stated above, there is no homogeneity
in the conformation, purposes, methods or activities of these groups; it is possible to
find military or quasi-military structures, gangsters and hired killers, and many dif-
ferent purposes. extortion, landholding, retailing of illicit drugs, drug trafficking,
prostitution networks, etc. It is important not to classify as “paramilitary” every or-
ganized criminal gang operating in Colombia; this is not to deny the need to punish
persons who fail to fulfil their commitments under the demobilization process or the
need for intensive effortsin the fight against crime.

36. There are two other very important points: first, most of the violence commit-
ted by emerging criminal gangs is directed against other gangs for control of illicit
businesses; and second, the policy pursued by the forces of law and order in fighting
this form of crime is perfectly clear.
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VII.

VIII.

37. To sum up, it may be said that there is a challenge which has been acknowl-
edged and taken up by the State, a challenge which warrants the State’s very close at-
tention and in response to which convincing and verifiable results can be reported,
and that this challenge is more closely connected to opportunities for illicit business
dealings (often carried out in conjunction with the FARC-EP and ELN illegal armed
groups). It may also be said that the criminal gangs do not all share the same pur-
poses, origins, dynamics or character.

FARC-EP and ELN illegal armed groups (guerrilla groups)

38. It will be useful to add to the description and characterization which the re-
port gives of these groups with respect to their total disregard, in both political and
practical terms, for international humanitarian law a mention of some of the events
which shook Colombia in 2009: the massacre of 18 indigenous members of the Awa
community in February; the kidnapping and murder of the Governor of the Depart-
ment of Caqueta in December; the murder of trade unionists and the fact that at least
40 per cent of murder victims in 2009 belonged to indigenous communities; the kill-
ing of local representatives and councillors elected by the people, the attacks on the
medical profession, etc.

39. It is clear that there is no justification in Colombia for the use of violence for
supposedly political purposes or any popular support for the illegal armed groups
which use this kind of argument; the Colombian State and people therefore request
the international community to deliver more vigorous calls for the release of persons
who have been abducted and are being held in inhuman conditions, for the elimina-
tion in their territories of all opportunities for the movement of goods or persons
connected with illegal armed groups, for the immediate cessation of armed activities
and for a move towards negotiations concerning the groups demobilization, disar-
mament and serious and transparent reintegration.

I mplementation of the Justice and Peace Law

40. Colombia elected to implement a process of transitional justice which is ex-
acting in terms of judicial truth and administered by independent judicial officers,
with comprehensive guarantees of the exercise of their rights by the victims.

41. On the occasion of the universal periodic review Colombia entered voluntar-
ily into a commitment to streamline the Justice and Peace procedures; in addition,
pursuant to the annual agenda of the London-Cartagena-Bogota process (mentioned
in section Il above) a seminar entitled “Enhancing justice for victims” was held in
the second half of 2009; it produced a large number of proposals and suggestions for
optimizing the implementation of the Justice and Peace Law.

42. Although there remains a long way to go, it is nevertheless true that under
this Law thousands of victims have found a response to their demands; it is sufficient
to point out that 17,262 crimes have been cleared up in their entirety, with the par-
ticipation of the victims, by means of judicial investigations and the questioning of
demobilized persons and the statements taken from them, and that a further 18,400
crimes are undergoing this process. This total of 35,662 crimes includes 30,470 Kill-
ings, 1,085 massacres, 1,437 cases of unlawful recruitment, 2,520 cases of forced
disappearance, 2,326 cases of displacement, 1,033 kidnappings, 179 cases of torture,
and 34 cases of sexual violence.
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43. The 51,702 victims in these cases include 284 trade unionists, 214 members
of indigenous communities, 92 members of the Unidn Patriética political party, 36
journalists and 38 members of non-governmental organizations, and 511 public offi-
cials. In addition, 2,900 corpses were exhumed from common graves, and 75,000
persons received attention during victim-reception sessions. Certified documents
were drawn up in respect of 657 public officials alleged to be involved in these
crimes, and partial charges are being brought against 177 persons under the Law.

44, In 2009 the National Commission on Reparations and Reconciliation set up
four Regional Commissions for the Restitution of Property, and the Government paid
compensation by administrative means equivalent to $US 100 million.

45, These examples invest the Colombian State with the moral authority to draw
attention to certain passages of the report which give a false picture of the concept of
transitional justice underlying the Justice and Peace Law.

46. Firstly, the claim that some crimes should regarded as unpardonable. It has to
be pointed out that the Justice and Peace Law is not an amnesty law; it establishes
judicial requirements and procedures for the Justice and Peace courts to impose pen-
alties and it invests these courts with the power to impose an alternative sentence
when certain conditions laid down in the Law are met. If the claim is that in respect
of these crimes legal benefits may not be granted in any legal framework in exchange
for demobilization and satisfaction of the victims' rights, what is being asserted and
requested is that there can be no procedures of negotiated peace in Colombia, for it is
unthinkable that there should be negotiations with a view to demobilization accom-
panied by full enforcement of the penalties provided for in the criminal law.

47, Secondly, supposed international standards are invoked as objectives to be at-
tained. The Colombian State is aware of its obligations with respect to victims' rights
and wishes to realize those rights in full; but it points out, on the one hand, that no
known peace process in any country of the world has had higher standards than the
ones established in Colombia and, on the other hand, that the content of the Law is
consistent with the international instruments adopted by the international community.
It is one thing to commit every possible effort to guaranteeing and protecting the
greatest number of rights, it is another to disregard the limitations in terms of institu-
tions, prosecution services, and time which obstruct attainment of the desirable goal
of clearing up all crimesin all circumstances. On occasions the international practice
has consisted of punishing only the most high-profile perpetrators in the most serious
cases (described as “emblematic cases’); in contrast, the practice of the Justice and
Peace Law is making it possible, for example, to establish the truth concerning 1,100
massacres. The Colombian State finds a cause for concern in the double standard ap-
plied in the analysis and evaluation of similar situations.

48.  This topic warrants a final comment on the demobilized |eaders of the self-
defence groups who were extradited to the United States of America: neither have
their crimes in Colombia been pardoned nor is there any obstacle to their cooperation
under the Justice and Peace Law, provided that they are willing to submit voluntarily
to this Law, which is one of the requirements contained therein. Colombia will con-
tinue to work with United States institutions and with victim’s organizations in order
to establish the truth and deliver justice and compensation, including compensation
from those accused persons.
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49, The report refers to what it calls non-judicial mechanisms for establishing the
truth; it may be useful to point out in this connection that the Colombian State is
aware of the importance of establishing the truth about the historical process of the
past 50 years in Colombia, and it notes as well that the international experience
shows that alternative mechanisms (such as truth commissions) have been introduced
once the violence has been totally eliminated and definitions have been produced of
such matters as the legal implications of the truth, the means of establishing the
truth, and the procedures for participation in the process; these are necessary condi-
tions for the correct operation of mechanisms which transcend the mere desire to
seek clarification of the historical truth.

50. It should also be kept in mind that the Justice and Peace Law provides for the
production of reports on the evolution of the historical context and the acts commit-
ted for submission to the National Commission on Reparations and Reconciliation
(most of whose members are drawn from oversight bodies and civil society organiza-
tions); the National Commission has established a Commission on the Historical Re-
cord (Comision de Memoria Historica), which has published two reports® and it is
preparing reports on eight other investigations, as well as a document on the phe-
nomenon of the illegal self-defence groupsin Colombia.

Recommendations

51. The Colombian State will study, in conjunction with members of OHCHR-
Colombia, the scope and the implementation arrangements and timetable of the rec-
ommendations contained in the report.

52. However, Colombia respectfully wishes to state that it does not accept rec-
ommendation (f), which refers to structural and procedural reforms to Law 975
(2005). The reasons are as follows:

e Firstly, a careful reading of the Law shows that what is needed is a greater
effort to apply the Law in full in conjunction with other rules such the con-
fiscation of property rights (extincion de dominio) rather than any reform of
the existing legislation: there is no disagreement about the aim of securing
more extensive satisfaction of victims' rights; the point at issue is the
mechanisms for achieving this aim;

e Secondly, in the first half of 2010 Colombia will be holding elections for all
the seats in the Congress, as well as electing the President and Vice-
President of the Republic; under these circumstances it would be irresponsi-
ble to undertake to reform Law 975 while the elections are going on and
when the Legislature is to be invested in July and the Head of State in Au-
gust;

e Although there are other considerations, such as the temporary nature of ap-
pointments in the Office of the Attorney General, which is a key actor in this
process, the circumstances described above justify the position of the State
on this recommendation.
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Final considerations

53. The Colombian State reaffirms its readiness to maintain the most cordial and
respectful relations with the international community in general, and in particular
with the Office of the United Nations High Commissioner for Human Rights, and its
commitment to do everything within its power to continue the progress towards the
full realization of the rights which underpin human dignity and freedoms and non-
discrimination in Colombia.

54. To this end, it will pursue resolutely its policy of total openness and transpar-
ency, maintain its readiness to receive observations and recommendations made in a
constructive spirit, and continue to cooperate with the international community in
strict compliance with its ethical principles, the provisions of the Constitution and
the law, and its commitments under international instruments.
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