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Pes3rome

Mo npurnamenuto npasutenscTBa CoennuenHoro Koposnescrsa Benukoopuranuu u
Cesepnoii Upnanaun Pabouast rpymnmna mo uCnojib30BaHUI0 HAEMHUKOB KaK CPEJICTBA
HapYIICHHS MTPaB YeJIOBEKa U MPOTHBOACHCTBHUS OCYIIECTBICHHUIO ITPaBa HAPOJIOB HA
camoomnpenenenne nocerusa Coenunennoe Koposierctro B epuoy ¢ 26 mo 30 mas 2008 rofa.
Pabouas rpymmna npuBeTCTBOBAIA 3TY BO3MOKHOCTh IIPOBECTH KOHCTPYKTHBHBIH JTHAJIOT C
MPABUTEIHCTBOM H JPYTHUMH 3aHHTEPECOBAHHBIME CTOPOHAMH I10 BOTIPOCAM, OTHOCSIIIIUMCS K €€
MaHJIaTy.

Pabouas rpymma orMeuaeT, 4To, XoTs npaButeiabcTBo Coeannennoro Koponesctaa He
BeJleT Kakoro-muoo peectpa UBOK, oOras orieHka mpeIcTaBuTeNNel CeKTopa U IKCIIEPTOB
MOKA3bIBAET, YTO CEKTOp BKItouaeT nopsiaka 40 6asupyromuxcs B Coenunennom Koponesctse
UBOK, koTopsie AEHCTBYIOT B MEXTyHApOAHOM MactiTadbe. [1o oreHkaM, J0X0 16l OpUTAHCKUX
YBOK Bo3pocnu ¢ 320 mutH. mosut. CILIA nepen BoiiHoit B Mpake no npumepHo 1,6 mipa. mosur.
CIIA B mapte 2004 rona.

Pabouas rpynna ganee ormeuaet, uyro CoennHenHoe KoponeBcTBO He ABISETCS CTOPOHOMN
Mesx1yHapo1HOI KOHBEHIIMH 0 O0pb0e ¢ BepOOBKOI, MCIONBb30BaHNEM, PUHAHCUPOBAHUEM U
oOyueHneM HaeMHUKOB. M3BecTHO, uTo CoenuHeHHoe KoponeBcTBO yuacTBOBaJIO B
[IBeitiapckoit MHUITMATUBE, B TOM YHcIie B pa3padoTke Jlokymenta MouTpé. Pabouas rpynma
CYMTAET, YTO BJIACTH FOCYJapCTBa HECYT OCHOBHYIO OTBETCTBEHHOCTb 3a MO/ ACpKAHHE
00IIeCTBEHHON 0€30MaCHOCTH U MIPABOIOPSIIKA B TOCYIapCTBE B COOTBETCTBUH C HOPMaMu
MEX1YHapOJAHOIO U HAllMOHAJIBHOT'O IIPaBa.

PabGouas rpymnmna npu3Haer, 4To BaKHBIM U MO3UTUBHBIM IIATOM Ha MYTH K yIy4IIEHUIO
Haja30pa 3a aesrenbHocThio UBOK Obla pazpaboTka u pactipoctpanenne CoeAMHEHHBIM
KoponeBcTBOM "3€1€HOM KHUTH'', B KOTOPOM B OOIIMX YepTax M3jarajloch HIECTh BApUAHTOB
perynupoBanus YUBOK, neiictByromux 3a npenenamu Coennnennoro Koponescrsa. OnHako
PabGouas rpymnmna ¢ 03a004€HHOCTBIO0 OTMEYAET, YTO NMPABUTEIBCTBO HE CYMENO OTCTOSTh 3TH
BapHUaHTHI.

Pabouas rpymma pekoMeH1yeT 00Hapo10BaTh pe3ynbraTsl mposeneHHoro B 2005 rogy
0030pa "3eneHoit kauru" CoenuaernHoro Koponesctsa o perynmupoBannto UBOK wnm
IPOBECTH HOBBII 0030p U BCECTOPOHHE OOCYIHTH C YIaCTHEM 3aUHTEPECOBAHHBIX OPTaHOB
BapHAHTHI PETyJINUPOBAHUS, B TOM YHCIIE MOTEHIIMAIBHOE pa3/IeJIeHHe OTBETCTBEHHOCTH U
GYHKIUH MEKy HAITMOHATBLHBIM U MEXIYHAPOHBIM YPOBHEM PETYIIUPOBAHUS U CAHKIIUN.
Kpowme Toro, Pabouas rpymma mosiaraet BO3MOXHBIM 3aKpeIjIeHHe Ha HAIMOHAJILHOM YPOBHE
psina 6a30BbIX MPUHIUIIOB, MOSICHEHHBIX B TOKJIA/Ie, KOTOPHIE MOTYT CTaTh CBOETO poJia
paMKaMM M Me€XaHHU3MaMH peryiaupoBanus aesteabHoctd YBOK.

U naxonen, Pabouas rpynmna pexomennyetr CoeauHeHHOMY KoposeBCTBY paccMOTPETh
BOIPOC 00 MHUITUUPOBAHUH U MOJepkKe B cucteme Opranuzanuu O0beauHeHHbIx Hammii
uzeu pa3paboTKU U MPUHATHUS MEXIyHapoaHOro nokymeHnTa nmo UBOK s nononHeHus
HaIlMOHAIBHOTO 3aKOHOIATEIHLCTBA M O0ECIICUEHUsI KaK YETKUX KPUTEPHUEB U JIOMYCTHUMBIX
MpeJIelIOB HOPMaJIbHOU JESITENFHOCTH 3TOTO CEKTOPA, TaK U BCECTOPOHHET0 COOTIOACHHUS
YaCTHBIMH BOCHHBIMHM M OXPaHHBIMU KOMITAHUSIMU HOPM MEKTyHapOIHOTO MpaBa, 0COOCHHO
TYMaHUTapHOTO MpaBa, U 00ecrieueHrs BOZMOKHOCTH OCYILECTBICHUS OOIIETPU3HAHHBIX MPaB
YeJI0BeKa.
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I ntroduction

1.  Attheinvitation of the Government of the United Kingdom of Great Britain and

Northern Ireland, the Working Group visited the United Kingdom from 26 to 30 May 2008. The
Working Group delegation was composed of its Chairperson-Rapporteur, Mr. Alexander Nikitin,
and one of its members, Mr. José Luis Gomez del Prado. The Working Group is grateful to the
Government of the United Kingdom for its invitation. The Working Group had excellent
cooperation with the United Kingdom authorities throughout the planning and conduct of its
visit.

2. Part of the mandate of the Working Group is to examine the situation regarding the
activities of private military and private security companies (PM SCs) on the international market
and its effects on the enjoyment of human rights. The purpose of the visit of the Working Group
to the United Kingdom was to examine current issues and trends regarding the regulation of
activities of private military security companies. Therefore, two areas were of particular interest
to the Working Group in the United Kingdom: (i) status and regulation of PMSCs in the

United Kingdom, and national legislation and protection measures, including permits and
licensing; (i) basic principles for national regulation of the activities of PMSCs.

3. During itsvisit, the Working Group delegation held meetings with the Foreign and
Commonwealth Office (FCO) Minister for Africa, Asiaand the United Nations, the FCO
Conflict Group, the Ministry of Defence, the Better Regulation Executive, attached to the
Department for Business, Enterprise and Regulatory Reform (BERR) and the Department for
International Development. The Working Group also held consultations with the representatives
of the civil society, NGOs and academics, and representatives of private military security
companies.

GENERAL OBSERVATIONS
A. Background

4.  The mandate of the Working Group was established in 2005 and builds on the work of the
former mandate of the Special Rapporteur on the use of mercenaries as a means of violating
human rights and impeding the exercise of the rights of peoples to self-determination.’ With the
creation of the Working Group, the mandate was widened to include monitoring of PMSCs and
the impact of their activities on all human rights.

5. TheWorking Group considers that State authorities have the primary responsibility in
maintaining public security and law and order in the State, under international and domestic law.
Noting the trends of privatization of security and the use of force, the Working Group is

! The Working Group on the use of mercenaries as a means of violating human rights and

impeding the exercise of the right of peoples to self-determination was established by
Commission on Human Rights resolution 2005/12, para. 12 (). The Working Group is
composed of five independent experts serving in their persona capacities, and headed by its
Chairperson-Rapporteur, Mr. Alexander Nikitin (Russian Federation). The other Working Group
expertsare: Ms. Ngjat al-Hajjgji (Libyan Arab Jamahiriya), Ms. Amada Benavides de Pérez
(Colombia), Mr. José Luis Gémez del Prado (Spain) and Ms. Shaista Shameem (Fiji).
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concerned that some PM SCs are committing human rights violations with impunity whilst
operating in armed conflicts and other situations.

B. Privatemilitary and security companiesin the United Kingdom

6.  Though the first British PM SCs were registered in 1967, the United Kingdom developed a
private defence industry mainly in the mid-1980s. The Government began with the privatization
of the national armaments industry, and then further advanced the use of private companies with
the outsourcing of a growing range of military services. Up to 80 per cent of all private military
and security companies worldwide are said to be registered in the United Kingdom and the
United States.? Though the United Kingdom Government does not have any register for

the PM SCs, the general estimate shared by industry and experts is that there are about

40 United Kingdom-based large PM SCs in the industry which operate internationally. Of them,
21 companies are permanent or provisional members of the British Association for Private
Security Companies, and only 4 or 5 companies are regularly contracted by the United Kingdom
Government. Others are contracted by foreign government agencies (the Governments
contracting British companies include the United States, the United Arab Emirates,

Saudi Arabia, Algeria, Nigeria, and other countries), and sometimes by international
organizations (including the United Nations), as well as by non-governmental contractors

in the business sector.

7. Therevenues of British PMSCs are estimated to have risen from US$ 320 million before
the war in Irag to over US$ 1.6 billion by March 2004.% The United Kingdom employed around
1,500 civilian contractors during the Iraq campaign in 2003, mainly to provide equipment and
technical support.

8.  Therearethree types of ownership among the British PMSCs: (a) companies privately
owned by individuals; (b) companies registered and quoted in stock exchange; (¢) companies
largely owned by employees through a system of shares (for example, Control Risks

has 51 per cent of staff-owned shares).

9.  Large United Kingdom PMSCs (like AEGIS which currently mostly works on contracts
with the United States, or Control Risks which haslarge contracts with the United Kingdom
Government in addition to 10 to 12 contracts with foreign Governments) have not only national
headquarters, but also numerous branches and offices throughout the world. To estimate the size
of operation, Control Risks has 620 permanent staff members and 700 to 900 consultants

in 27 offices around the world, including Kabul, Jakarta, Moscow and Bogota, not counting
hired operatives. Permanent staff of all internationally operating United Kingdom PM SCs was
estimated by experts met by the Working Group at some 7,000 to 8,000. Moreover, the industry
isintensively subcontracting former military, police and third country nationals.

2 DCAF, F. Schreier, M. Caparini, Privatising security: law, practice and governance of

grivate military and security companies, Occasional Paper No. 6.
The Economist, 27 March 2004, p. 37 in James K. Wither, “European Security and PMCs:
The Prospects for Privatized ‘ Battlegroups ”, The Quarterly Journal, Summer 2005.
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10. Based on information provided by the FCO, the Working Group evaluates that as of the
time of itsvisit, the United Kingdom Government has contracting obligations with about
five companies to operate in conflict areas such as Iraq and Afghanistan.

11. Thecivil society and concerned NGOs" have identified and monitored a number of
individuals and companies operating in this industry. In 2002, the head of awell-known British
PMC estimated that there were probably only six private military companies operating out of the
United Kingdom. Nowadays, this number has risen to above 40. According to an estimation by
AEGIS, which is one of the largest contractors for the United States Department of Defensein
Irag, at the beginning of the reconstruction stage, up to 40 per cent of funds for reconstruction
(and now still above 20 per cent) were designated for security tasks, most of which were
performed by PMSCs.

12. The British Association of Private Military Security Companies (BAPSC) isatrade
association of companies registered in the United Kingdom operating in the private security and
private military servicesindustry. The BAPSC evaluates its membership at 5 large companies as
permanent members and 16 companies as provisiona members. The provisiona members have
to go through a vetting process before becoming full members of the association. The BAPSC is
performing the important task of self-regulation of the industry and is currently developing
mandatory standards for its members. The Government is working with the BAPSC to encourage
best practice and adherence to these standards.

[I. POLITICAL STRATEGY AND LEGAL AND
INSTITUTIONAL FRAMEWORK

A. International leve

13. The United Kingdom is a party to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and the Optional Protocol thereto, the
International Covenant on Civil and Political Rights and its second Optional Protocol, the
Convention on the Elimination of All Forms of Discrimination against Women and its Optional
Protocol, the International Convention on the Elimination of All Forms of Racial Discrimination,
the International Covenant on Economic, Social and Cultural Rights, the Convention on the
Rights of the Child and the Optional Protocol on the involvement of children in armed conflict.

14. The United Kingdom has signed but not ratified the Convention on the Rights of Persons
with Disabilities and the Optional Protocol to the Convention on the Rights of the Child on the
sale of children, child prostitution and child pornography.

15. Attheregional level, the United Kingdom has ratified the European Convention on Human
Rights and Fundamental Freedoms and the European Convention for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment.

16. The United Kingdom is not a party to the International Convention against the
Recruitment, Use, Financing and Training of Mercenaries, which has been ratified or acceded to

4 International Alert, Damian Lilly, Regulating Private Military Companies. The Need for a

Multidimensional Approach, 24 June 2002, p. 2.
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by 30 States. While noting the limitations of this Convention, the Working Group promotes
accession thereto as an important step towards addressing the concerns of mercenarism.

B. National level

17. The United Kingdom Export Control Act 2002 envisages controls for the provision of
technical assistance abroad as well as for the brokering and trafficking of arms. Thislaw replaces
the Import, Export and Customs Powers (Defence) Act which was passed in the run-up to the
Second World War in 1939 and seeks to bring current British legislation in line with
requirements of the EU and international legislations. The Act implements the Statement of
Principles on trafficking and brokering published in the Third Annual Review of the EU Code of
Conduct on 11 December 2001, and the European Joint Action of 22 June 2000 on the provision
of technical assistance. However, the Export Control Act does not explicitly concern itself with
the regulation of the private military industry.

18. Animportant and positive step towards better oversight over PM SCs was the elaboration
and spread of the United Kingdom Green Paper,® which outlined six options for the regulation of
PM SCs operating out of the United Kingdom, its dependencies and the British Islands. The
options are as follows:

1. A banon military activity abroad;

2. A banon recruitment for military activities abroad;
3. Alicensing regime for military services,

4. Registration and natification;

5. A generd license for PMCYPSCs;

6.  Sdf-regulation: avoluntary code of conduct.

19. The Green Paper does not only deal with options for regulation but also with the matter of
the accountability of companies and employees: it states that the liability which international
humanitarian law applies to soldiers committing war crimes would aso “apply to employees of
PM Cs who became involved in armed conflict”. However, “aweak government which is
dependent for its security on a PMC may bein apoor position to hold it accountable”.

20. Asnoticed by the NGO War on Want,® “six years later, the [United Kingdom] government
has failed to take forward any of these options”.

21. During its meeting with the various stakehol ders, the Working Group noted that thereisa
broad consensus on the general need for regulation, though through which specific mechanismis
yet to be elaborated. In 2005, the Government conducted areview of the Green Paper. Although
the review was apparently completed by mid-2005, it is not clear whether its findings were a

> Green Paper, “Private Military Companies: Options for Regulation” (HC577), London,

February 2002.
War on Want, Up Front Review Private Armies, February 2008.



A/HRC/10/14/Add.2
page 8

subject of discussion within the ministries. Since then, the various options are being discussed
within Government, albeit no timeline has been set up to come up with adecision.

22.  On 24 January 2008, an early day motion’ was signed by 82 members of the

United Kingdom Parliament. It expresses the concern of the House of Commons about the
“exponential growth of private military and security companies (PM SCs) since the invasion of
Iraq”. The members of Parliament are “ disturbed by the substantial rise of reported incidents of
civilian killings and human rights abuses by PMSC guardsin Irag who remain unregul ated and
unaccountable”. The House notes that six years after the Green Paper that originated in a request
from the Foreign Affairs Committee, “thereis still no United Kingdom legislation regulating
PMSCs’. The members of Parliament believe that “ self-regulation by the industry is not
appropriate in thisinstance” and urge “the Government to bring forward legislative proposals for
the control of the PM SC sector as an urgent priority”.

23. TheForeign Affairs Select Committee was formed as the parliamentary body in charge of
monitoring the progress made on legislation regarding the activities of PMSCs. It made some
recommendations towards wider transparency and regulation of British PMSCs, but its powers
are limited by the specificity of the British parliamentary system where it is the Government, and
not the Parliament, which should initiate legislation and then push it through the House of
Commons and the House of Lords. Amnesty International addressed the Select Committee with
the request “to increase transparency and oversight over activities of private PMSCs” and
promote legislation that will enable private military and security companies and their employees
to be brought to justice in the United Kingdom for serious crimes committed abroad.

[11. NON-SYSTEMATIC CHARACTER OF OVERSIGHT
OVER THE ACTIVITIESOF PRIVATE MILITARY
AND SECURITY COMPANIES

24. From the various meetings held during the visit to the United Kingdom, the Working
Group has noticed British PMSCs in the field carry out awide range of activities, going from
conducting corporate investigations, security assessment or trainings, to hostage negotiations,
and providing security in high-risk areas.

25. The British Government employs PM SCs outside of their territories only for certain types
of activities which includes mobile and static guarding, mainly in Irag and Afghanistan. For

PM SCs employed by the British Government, there is areasonably clear contracting system and
the companies have to comply to somerule in order to be hired. All contracts go through the
Foreign Commonwealth Office and are submitted to a bidding process like any other contract
awarded by Government.

26. The companies haveto fill a pre-qualifications questionnaire. The companies are chosen
according to criteria determined by the procurement services of Government. These criteria
usually focus on professional training of personnel and acquaintance of personnel with basic
norms of law, including criminal, civil and international humanitarian law. In all contracts, there

" EDM 785, “Private Military and Security Companies’, 24 January 2008, primary
sponsored by David Anderson, http://edmi.parliament.uk/EDMi/EDM Details.aspx?EDMID=
34949& SESSION=891.
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are clauses that allow for the termination of a contract if a human rights violation is proven.
However, there is no formal system specifically for the review of contracts with private military
and security companies. These contracts are subject to a general selection process, whereas the
Working Group considers that the type of activities they cover, namely the use of force and the
possession and use of weapons, requires specific supervision.

27. For the companies which are not hired by government bodiesit is hard for the Government
to exert any control. The industry of private military and private security servicesis not regulated
in the United Kingdom, and therefore, there is no way of verifying their compliance with human
rights standards if they are not hired by the British Government. It has been brought to the
attention of the Working Group that in many cases, the companies do their own internal review
to verify compliance with human rights standards.

28. The British Association of Private Military and Security Companies (BAPSC) does not
have an ethics committee, but it has introduced a vetting mechanism and also developed draft
mandatory standards for its members to follow. These standards refer to general principles of
human rights.

29. Theissue of extraterritoriality has been brought many times to the attention of the Working
Group as one of the obstacles to regul ation of activities of PMSCs. The British legal systemis
generally based on the principle of territoriality, and under United Kingdom law individuals
generally cannot be prosecuted in the United Kingdom for crimes committed abroad.

30. There are however afew exceptions. For United Kingdom nationals, sexual offence crimes
and murder and manslaughter could be tried in a British court of law. Thiswould cover British
employees of private military security companies incorporated in the United Kingdom; however
aproblem would still reside in the practicalities of bringing witnesses often residing abroad to a
British court of law.

31. For other nationals, the British courts are only competent for all crimes of universal
jurisdiction, such as genocide and crimes against humanity. Therefore, third country nationals -
i.e. nationals of neither the country where the crime took place nor the United Kingdom - cannot
be prosecuted in a British court for criminal offences committed overseas, such as indiscriminate
shooting, arbitrary detention, etc.

32. Asregardsindividuals employed by a British PMSC contracted by the British
Government, they act and perform duties similar to State agents but cannot be held accountable
for their action as the military can be, since civilians are not subjected to military law. One
example was cited by the Ministry of Defence wherein a certain sitein Irag, the PMSCs
employed by the United Kingdom Government had signed a clause in their contract indicating



A/HRC/10/14/Add.2
page 10

that they were to be subjected to military law. However, this raises other human rights concerns
as this would mean that civilians are tried in amilitary court of law.®

33. Outside the scope of military law, other industries dealing with the problem of
extraterritoriality have proven that it is possible to enforce regulations. In the area of arms
control, regulation comes from registering States. In the textile industry, the State where the
company isincorporated can hold individuals accountable for human rights violations committed
in States involved in the entire chain of supply. These few examples prove that there are credible
ways to enforce a national regulation system that applies to atransnational industry.

V. CONCLUSIONSAND RECOMMENDATIONS

34. Basic argumentsraised against the regulation of PM SCs by various representatives of
various Gover nment agencies wer e limited to two groups: firstly, ageneral
“methodological” objection to the accumulation of gover nment regulations, especially if
theseregulations are hardly “enforceable”’; and secondly, concernsregarding new costs
and increased bureaucracy which might follow the establishment of any new regulatory
system. It isimportant that neither of the arguments wer e specifically tailored for the
regulation of PM SCs, but were of general nature.

35. At thesametime, the size of the phenomenon in the United Kingdom and the number
of casesrequiring regulation occurred to be manageable: the development of a system of
registration, or licensing, or even regular monitoring of about 40 large and a constellation
of smaller companies does not present an irresolvabletask for the governmental agencies of
the United Kingdom, which have proven that they have the capacity in terms of size and
experience to deal with much larger industries.

36. TheWorking Group regretsthat a comprehensive discussion of the issue of
regulation of the private military and security companies has only taken placein the
United Kingdom to a limited extent, despite the publication of the Green Paper and
expression of interest from Government, Parliament and civil society in the last decade.
Thegeneral interest towardstheissue hasvisibly decreased under the current

8 In paragraph 22 of its general comment No. 32, the Human Rights Committee said that

“Trials of civilians by military or special courts should be exceptional, i.e. limited to cases where
the State party can show that resorting to such trialsis necessary and justified by objective and
serious reasons, and where with regard to the specific class of individuals and offences at issue
the regular civilian courts are unable to undertake the trials.” This argument was also
underscored by the Committee in its decision concerning communication No. 1172/2003
(Madani v. Algeria). In this decision, the Committee considered “that the State party must
demonstrate, with regard to the specific class of individuals at issue, that the regular civilian
courts are unable to undertake the trials, that other aternative forms of special or high-security
civilian courts are inadequate to the task and that recourse to military courts is unavoidable. The
State party must further demonstrate how military courts ensure the full protection of the rights
of the accused pursuant to article 14 [of ICCPR]. ... Nor does the mere invocation of domestic
legal provisions for the trial by military court of certain categories of serious offences constitute
an argument under the Covenant in support of recourse to such tribunals’.
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Government. Basic decisions, even regar ding choice between the optionsfor regulation, let
alone about implementation of any regulation, have not yet been taken.

37. TheWorking Group recommendsto make public the results of the 2005 review of the
United Kingdom Green Paper on the regulation of PM SCs, or to undertake a new review,
and to conduct a compr ehensive discussion between the concerned bodies (FCO, Ministry
of Defence, the BERR agency within the Ministry of Industry, inter alia) of the optionsfor
regulation, including the potential sharing of responsibilities and functions between
national (United Kingdom) and international (United Nations) levels of regulation and
sanctions.

38. TheWorking Group believesthat the problem liesin the common per ception among
United Kingdom authoritiesthat the private military and security industry issimilar to any
other regular industry, which is perceived not through the prism of security, human rights
and conflicts, but rather through the prism of “businessasusual”. The Working Group
strongly recommends to reassess this perception and pay due attention to the fact that the
private military and security industry isa highly specific one, operating by definition in
risky and dangerous areas and involved in conflicts; an industry possessing danger ous
weapons and skillsto employ them, and thusrequiring advanced regulatory measures, and
attentive and cautious public and political attitudes. Thewholeissue of PM SCs exporting
services abroad should be reassessed, along with armslicensing and export control
regulations, asfar as, aside from exporting security and protection, this sector also exports
deadly forces and skills, often into areas of open conflicts.

39. TheWorking Group believesthat the whole system of monitoring and regulating
PM SCs could be organized through the BERR (Department for Business, Enterprise and
Regulatory Reform) along with export control regulations, though the actual design of the
system would be decided by the Government at a later stage.

40. Ingeneral, in the course of meetings and discussions with various concerned

gover nmental agencies, PM SCs themselves and concerned NGOs, the Working Group
found that, with very few exceptions, a consensus exists on the main issue that the PM SC
industry needs someregulation, and that even basic principlesfor such regulation as
described below might be accepted, with minor variations, by all “ stakeholders’

(Gover nment, Parliament, companies, international structures, concerned NGOs). Various
groups of stakeholders are motivated by different factors. Thelarge PMS companies
themselves are supporting basic principles of regulation and are even experimenting with
self-regulation because they areinterested in more or less clear and publicly recognized
criteria differentiating between “white”, “gray” and “black” businesses. Large PMSCsare
surethat they would be able to meet licensing criteria, and some of them even hopeto use
regulatory mechanisms as a shield against smaller or not as well organized and connected
businessrivals. But whatever the motivations are, thiscreates a“ window of acceptability”
for the introduction of PM SCsregulation here and now.

41. Following meetings with various agencies and companies, the Working Group
believesthat a set of basic principles can be put in place at national level in the

United Kingdom to provide some sort of regulatory framework and mechanismsfor the
activities of private military and security companies. The Working Group believesthat
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these principles would meet the demands of the various actor sinvolved. These principles
could be summarized asfollows:

Specific and detailed registration of PMSCsisrequired, with possible
prohibition of offshoreregistration of such companies

Registration of PM SCs should be based on minimum transpar ency
requirements, supposing regular (possibly annual) reporting of companiesto
the State bodies on main parametersof their foreign activities, changein
structure, contractsover acertain sizeand other parametersto be defined by
the State

A specific system of State licensing of PM SCs and especially of their contracts
for operation abroad might be established, ssimilar to armslicensing or export
control licensing

Such licensing might presuppose requirements for obligatory training of
personnel on norms of international humanitarian and human rightslaw, and
requirethe verified absence of national and international criminal record
among PM SCs employees

Human rights abuses prevention criteria areto be built into general export
criteriafor themilitary and security servicesindustry

A State system of monitoring of activities and contracts of PM SCs might be
established through a State inspector ate (possibly similar to BERR compliance
officers), including investigationsinto reported cases of human rightsviolations
committed by the companiesor their employees

In addition to a monitoring mechanism, a complaint mechanism open to
individuals, State agencies, foreign Gover nments and other companies should
also be put in placeto ensure criminal responsibility of individuals and civil
liability on companies

The State must legally define thetypes of activitiesin the military and security
area which under no circumstances could be outsour ced to PM SCs, for
example, access to weapons of mass destruction

National legislation on PM SCsshould clearly list types of activities prohibited
for nationally registered PM SCs, including mer cenary-related activities banned
by the I nternational Convention against the Recruitment, Use, Financing and
Training of Mercenaries, or participation in overthrowing legitimate
Governments and political authorities

42. To movetowardstheimplementation of these principles, the Working Group
recommendsthat the Government consider some concr ete steps, listed below.
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43. At present, thereisno special registration system for private military security
companiesin the United Kingdom. Theregistration of PM SCsfollowsthe samerulesasthe
registration of any British company. It might be recommended to establish a distinct and
open special register for PM SCs, which would contain the history record and general data
of the companies and allow national and international authorities, aswell asthe British
public, to look for information. Registration isimportant not per se, but asatool to
motivate companiesto raise standar ds of professionalism, to use only legalized weapons
and employ personnel without a criminal record, and to comply with international norms
of human rights. The Government should possess full and relevant infor mation on what,
where and how British PM SCs ar e doing wor [dwide.

44. In addition to the specific detailed registration regime, a licensing system might be
put in placeto establish a permissiveregime for foreign activitiesor contract. It isthe FCO
(in consultationswith other gover nment agencies, if required) or the Ministry of Defence
(in consultation with the FCO, in the case of the Ministry of Defence contracting directly
with companies) which might decide on a permission to implement a specific contract in a
specific country or conflict area under current political circumstances. Only companies
that are on the open register could apply for alicenseto implement a contract on
international markets. There are motivated proposalsto base a system of licensing on
licensing not of companies, but of specific contracts on operating abroad (thusto license the
export of military and security services). An enforcement mechanism should be put in
place so that companies would have to follow theregistration and obligatory transparency
procedures, under therisk of not getting a license for foreign contracts or having such a
license withdrawn.

45. A monitoring system of oversight of practical activities of PM SCs could be put in
place. The example of the armstrade, where the FCO and embassies and special agencies
of the United Kingdom wor Idwide ar e over seeing the legality of the license, could be a good
starting point for putting in place such a mechanism. The BERR compliance inspector ate,
centrally, and British embassies and High Commissions wor ldwide could monitor the
compliance of the implementation of licensed contracts, in a similar way to what they are
mandated to do under the Export Control Act (2002).

46. Finally, oversight of the whole mechanism should be with Parliament, thus providing
a political oversight to the process.

47. 1tisimportant to notethat the concrete configuration of the system of regulation and
thedistribution of responsibilities between agenciesisto be fully decided by the

United Kingdom Gover nment. Tasks of registration, licensing, monitoring, etc. could be
delegated to existing agencies, or to a new specially created body, or partly delegated to a
national association of companies. What isimportant isto make arrangementsfor the
regulation of PMSCsin a systematic way, under a clear policy line approved by the
Government. Participation by the United Kingdom Gover nment in the elaboration of the
Montreux Document on private military and security companies after the introduction of
the Green Paper may be considered asan initial step in thisdirection.
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48. Finally, the Working Group would recommend that the United Kingdom, asa

per manent member of the Security Council and one of the two main countries of origin of
internationally operating PM SCs, might consider to initiate and sponsor, within the
United Nations system, the elabor ation and adoption of an international instrument on

PM SCs, so that such a convention would complement national regulations and ensure both
clear criteriaand permitted limitsfor the normal operation of that industry and full
compliance of PM SCswith the norms of international law, especially humanitarian law,
and allow for the enjoyment of universally accepted human rights.



