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Draft Conclusion 6
Identification of subsequent agreements and subsequent practice

1. The identification of subsequent agreements and subsequent practice under article
31, paragraph 3, requires, in particular, a determination whether the parties, by an
agreement or a practice, have taken a position regarding the interpretation of the treaty.
This is not normally the case if the parties have merely agreed not to apply the treaty
temporarily or agreed to establish a practical arrangement (modus vivendi).

2. Subsequent agreements and subsequent practice under article 31, paragraph 3, can
take a variety of forms.

3. The identification of subsequent practice under article 32 requires, in particular, a
determination whether conduct by one or more partiesisin the application of the treaty.

Draft Conclusion 7
Possible effects of subsequent agreements and subsequent practicein inter pretation

1. Subsequent agreements and subsequent practice under article 31, paragraph 3,
contribute, in their interaction with other means of interpretation, to the clarification of the
meaning of a treaty. This may result in narrowing, widening, or otherwise determining the
range of possible interpretations, including any scope for the exercise of discretion which
the treaty accords to the parties.

2. Subsequent practice under article 32 can aso contribute to the clarification of the
meaning of atreaty.

3. It is presumed that the parties to a treaty, by an agreement subsequently arrived at or
a practice in the application of the treaty, intend to interpret the treaty, not to amend or to
modify it. The possibility of amending or modifying a treaty by subsequent practice of the
parties has not been generally recognized. The present draft conclusion is without prejudice
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to the rules on the amendment or modification of treaties under the Vienna Convention on
the Law of Treaties and under customary international law.

Draft Conclusion 8
Weight of subsequent agreements and subsequent practice as a means of
interpretation

1. The weight of a subsequent agreement or subsequent practice as a means of
interpretation under article 31, paragraph 3, depends, inter aia, on its clarity and specificity.

2. The weight of subsequent practice under article 31, paragraph 3 (b), depends, in
addition, on whether and how it is repeated.

3. The weight of subsequent practice as a supplementary means of interpretation under
article 32 may depend on the criteriareferred to in paragraphs 1 and 2.

Draft Conclusion 9
Agreement of the partiesregarding the interpretation of a treaty

1. An agreement under article 31, paragraph 3 (a) and (b), requires a common
understanding regarding the interpretation of a treaty which the parties are aware of and
accept. Though it shall be taken into account, such an agreement need not be legally
binding.

2. The number of parties that must actively engage in subsequent practice in order to
establish an agreement under article 31, paragraph 3 (b), may vary. Silence on the part of
one or more parties can congtitute acceptance of the subsequent practice when the
circumstances call for some reaction.

Draft Conclusion 10
Decisions adopted within the framework of a Conference of States Parties

1. A Conference of States Parties, under these draft conclusions, is a meeting of States
parties pursuant to atreaty for the purpose of reviewing or implementing the treaty, except
if they act as members of an organ of an international organization.

2. The legal effect of a decision adopted within the framework of a Conference of
States Parties depends primarily on the treaty and any applicable rules of procedure.
Depending on the circumstances, such a decision may embody, explicitly or implicitly, a
subsequent agreement under article 31, paragraph 3 (@), or give rise to subsequent practice
under article 31, paragraph 3 (b), or to subsequent practice under article 32. Decisions
adopted within the framework of a Conference of States Parties often provide a non-
exclusive range of practical options for implementing the treaty.

3. A decision adopted within the framework of a Conference of States Parties
embodies a subsequent agreement or subsequent practice under article 31, paragraph 3, in
so far as it expresses agreement in substance between the parties regarding the
interpretation of a treaty, regardless of the form and the procedure by which the decision
was adopted, including by consensus.
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