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2. PROCEDURE
21  Form and notification of reservations
211 Written form

A reservation must be formulated in writing.
2.1.2 Formof formal confirmation

Formal confirmation of areservation must be made in writing.
2.1.3 Formulation of a reservation at the international level
1 Subject to the customary practices in international organizations which are depositaries of
treaties, aperson is considered as representing a State or an international organization for the
purpose of formulating a reservation if:

@ That person produces appropriate full powers for the purposes of adopting or
authenticating the text of the treaty with regard to which the reservation is formulated or

expressing the consent of the State or organization to be bound by the treaty; or
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(b) It appears from practice or other circumstances that it was the intention of the
States and international organizations concerned to consider that person as competent for such
purposes without having to produce full powers.

2. By virtue of their functions and without having to produce full powers, the following are
considered as representing a State for the purpose of formulating areservation at the
international level:

@ Heads of State, heads of Government and Ministers for Foreign Affairs;

(b) Representatives accredited by States to an international conference for the
purpose of formulating a reservation to atreaty adopted at that conference;

(© Representatives accredited by States to an international organization or one of its
organs, for the purpose of formulating a reservation to atreaty adopted by that organization or
body;

(d) Heads of permanent missions to an international organization, for the purpose of
formulating a reservation to atreaty between the accrediting States and that organization.

2.1.4[2.1.3his, 2.1.4]* Absence of consegquences at the international level of the violation
of internal rules regarding the formulation of reservations

The determination of the competent authority and the procedure to be followed at the
internal level for formulating areservation is a matter for the internal law of each State or
relevant rules of each international organization.

A State or an international organization may not invoke the fact that a reservation has
been formulated in violation of a provision of theinterna law of that State or the rules of that
organization regarding competence and the procedure for formulating reservations as
invalidating the reservation.

2.1.5 Communication of reservations

A reservation must be communicated in writing to the contracting States and contracting
organizations and other States and international organizations entitled to become parties to the
treaty.

* The number between square brackets indicates the number of this draft guideline in the report
of the Special Rapporteur or as the case may be the original number of adraft guideline in the
report of the Special Rapporteur which has been merged with the final draft guideline.
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A reservation to atreaty in force which is the constituent instrument of an international
organization or to atreaty which creates an organ that has the capacity to accept areservation
must also be communicated to such organization or organ.
2.1.6[2.1.6,2.1.8] Procedurefor communication of reservations

Unless otherwise provided in the treaty or agreed by the contracting States and
contracting organizations, a communication relating to areservation to atreaty shall be
transmitted:

(1) If there is no depositary, directly by the author of the reservation to the
contracting States and contracting organizations and other States and international
organizations entitled to become parties to the treaty; or

(i) If thereis a depositary, to the latter, which shall notify the States and
organizations for which it isintended as soon as possible.

A communication relating to areservation shall be considered as having been made by
the author of the reservation only upon receipt by the State or by the organization to which it was
transmitted, or as the case may be, upon its receipt by the depositary.

Where a communication relating to areservation to atreaty is made by electronic mail or
by facsimile, it must be confirmed by diplomatic note or depositary notification.

2.1.7 Functions of depositaries

The depositary shall examine whether areservation to atreaty formulated by a State or an
international organization isin due and proper form.

In the event of any difference appearing between a State or an international organization
and the depositary as to the performance of the latter’ s functions, the depositary shall bring the
question to the attention of:

@ The signatory States and organizations and the contracting States and contracting
organizations; or

(b) Where appropriate, the competent organ of the international organization
concerned.
2.1.8[2.1.7 bis] Procedurein case of manifestly [impermissible] reservations

Where, in the opinion of the depositary, areservation is manifestly [impermissible], the
depositary shall draw the attention of the author of the reservation to what, in the depositary’s

view, constitutes such [impermissibility].
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If the author of the reservation maintains the reservation, the depositary shall
communicate the text of the reservation to the signatory States and international organizations
and to the contracting States and international organizations, indicating the nature of legal
problems raised by the reservation.

2.4.1 Formulation of interpretative declarations

An interpretative declaration must be formulated by a person who is considered as
representing a State or an international organization for the purpose of adopting or authenticating
the text of atreaty or expressing the consent of the State or international organization to be
bound by atreaty.

[24.2[2.4.1bis] Formulation of an interpretative declaration at the internal level

The determination of the competent authority and the procedure to be followed at the
internal level for formulating an interpretative declaration is a matter for the internal law of each
State or relevant rules of each international organization.

A State or an international organization may not invoke the fact that an interpretative
declaration has been formulated in violation of a provision of the internal law of that State or the
rules of that organization regarding competence and the procedure for formulating interpretative
declarations as invalidating the declaration.]

[24.3[2.4.2,2.4.9] Formulation and communication of conditional interpretative declarations

A conditiona interpretative declaration must be formulated in writing.

Formal confirmation of a conditional interpretative declaration must also be madein
writing.

A conditiona interpretative declaration must be communicated in writing to the
contracting States and contracting organizations and other States and international organizations
entitled to become partiesto the treaty.

A conditional interpretative declaration regarding atreaty in force which isthe
constituent instrument of an international organization or atreaty which creates an organ that has

the capacity to accept a reservation must also be communicated to such organization or organ.]



