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1. The International Law Conmi ssion, at its 2534th neeting on 22 May 1998
establ i shed an open-ended Worki ng Group, chaired by M. M Bennouna, Specia
Rapporteur of the topic, to consider possible conclusions which mght be drawn
on the basis of the discussion as to the approach to the topic and also to
provi de directions in respect of issues which should be covered in the second
report of the Special Rapporteur for the fifty-first session of the

Conmi ssi on

2. The Working Group held two neetings from25 to 26 May 1998. As regards
the approach to the topic, the Wirking G oup agreed to the foll ow ng:

(a) The customary | aw approach to diplomatic protection should form
the basis for the work of the Conm ssion on this topic;

(b) The topic will deal with secondary rules of international |aw
relating to diplomatic protection, primary rules shall only be consi dered when
their clarification is essential to providing guidance for a clear fornulation
of a specific secondary rule;

(c) The exercise of diplomatic protection is the right of the State.

In the exercise of this right, the State should take into account the rights
and interests of its national for whomit is exercising diplomatic protection
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(d) The work on di pl omatic protection should take into account the
devel opnent of international law in increasing recognition and protection of
the rights of individuals and in providing themw th nore direct and indirect
access to international foruns to enforce their rights. The Wrking G oup was
of the view that the actual and specific effect of such devel opnents, in the
context of this topic, should be exanmined in the light of State practice and
insofar as they relate to specific issues involved such as the nationality
link requirenent;

(e) The discretionary right of the State to exercise diplomatic
protection does not prevent it fromcomritting itself to its nationals to
exercise such aright. 1In this context, the Wirking Goup noted that sone
domestic | aws have recogni zed the right of their nationals to diplomatic
protection by their CGovernnents;

(f) The Working G oup believed that it would be useful to request
Governnments to provide the Commi ssion with the nost significant nationa
| egi sl ati on, decisions by donestic courts and State practice relevant to
di pl omatic protection;

(9) The Working G oup recalled the decisions by the Comrission at its
forty-ninth session, in 1997, to conplete the first reading of the topic by
the end of the present qui nquenni um

3. As regards the second report of the Special Rapporteur, the Wbrking
Group suggested that it should concentrate on the issues raised in Chapter One
“Basis for diplomatic protection” of the outline proposed by the |ast year

Wor ki ng G oup.



