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1. In the report on the work of its forty-eighth session, the International
Law Cormmi ssion proposed to the General Assenbly that the | aw of unil ateral

acts of States should be included as a topic appropriate for the codification
and progressive devel opnent of international |aw 1/

2. The General Assenbly, in resolution 51/160, invited the Commission to
examne the topic “Unilateral acts of States” and to indicate its scope and
content, in the light of the comments and observations nade during the debate
inthe Sixth Commttee and any witten coments that Governments mght w sh to
subnit.

3. At its 2477th neeting, held on 15 May 1997, the Conm ssion established a
Wrking Goup on this topic. 2/ The Goup held 3 neetings between 22 May and
26 June 1997.

1/ See Oficial Records of the General Assenbly., Fifty-first Session,

Suppl ement No. 10 (A/51/10), p. 230 and pp. 328-329.

2/ M. E Candioti (Chairman), M. J. Baena Soares, M. J. Dugard,
Econom des, M. L. Ferrari Bravo, M. N E araby, M. G Hafner,
M. I. Lukashuk, M. V. Rodriguez Cedefio, M. R Rosenstock,

|_b1
Sepudl veda and M. Z. @licki (ex officio).
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4, The G oup bore in mnd the “General outline” for the study of unilateral
acts of States subnitted by the Commi ssion in annex I, addendum 3, to its
report on the forty-eighth session, 3/ as well as the sunmary records of the

debate in the Sixth Commttee at the fifty-first session of the
Ceneral Assenbly. 4/
I. Advisability and feasibility of the study

5. The Wirking Goup took the view that consideration by the Internationa
Law Commi ssion of “unilateral acts by States”, with a viewto initiating work
on the codification and progressive devel opnment of the applicable | egal rules,
i s advisabl e and feasible, bearing in mnd, inter alia, the follow ng reasons
In their conduct in the international sphere, States frequently carry
out unilateral acts with the intent to produce |legal effects. The
significance of such unilateral acts is constantly growing as a result of the
rapid political, econom c and technol ogi cal changes taking place in the
international community at the present tinme and, in particular, the great
advances in the nmeans for expressing and transmtting the attitudes and
conduct of States; State practice in relation to unilateral |egal acts is
mani fested in many forns and circunstances, has been a subject of study in
many | egal witings and has been touched upon in sone judgnments of the
International Court of Justice and other international courts; there is thus
sufficient material for the Comm ssion to anal yse and systenatize. 1In the
interest of legal security and to help bring certainty, predictability and
stability to international relations and thus strengthen the rule of law, an
attenpt should be nade to clarify the functioning of this kind of acts and
what the |egal consequences are, with a clear statenment of the applicable | aw

. Scope and content of the topic

6. In the light of the General Assenbly's request in operative paragraph 13
of resolution 51/160, the Wrking Goup concentrated on determning the scope

and content of the topic.

A Scope
7. The conduct of States in the international sphere is constantly seen in

individual initiatives and unilateral actions with nmany objectives, forns and

(48]
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Docunent A/ 51/10, pp. 343-347.
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Docunent A/ CN. 4/479, para. 96.
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types of content. This conduct enconpasses political, economc, cultural,
soci al, defence, security and other action, in other words, the whole range of
activities whereby each State expresses itself and operates in its externa
relations. The Wirking Goup's first task was, therefore, to endeavour to
delimt the subject of study, in other words, to establish what kind of

uni lateral acts by States should be the subject of attention

8. The G oup bore in mnd that, in the General Schene included in annex II
to the report onits forty-eighth session, the Commi ssion basically
characterized the subject of study as unilateral acts of States that have
consequences relating specifically to the sphere of international |aw 5/
This framework is repeated in the General Qutline submtted in addendum 3 to
the annex. 6/

9. Accordingly, the topic is the unilateral acts of States that are
intended to produce |legal effects, creating, recognizing, safeguarding or
nodi fying rights, obligations or |legal situations. The study should therefore
rule out those State activities which do not have such | egal consequences. It
woul d al so seem appropriate to rule out, at the sanme tinme, questions
pertaining to the definition and consequences of internationally w ongful

acts, inasmuch as they are studied under the headi ng of internationa

responsi bility.

10. The fundanental characteristic of unilateral legal acts is, |ogically,
their unilateral nature. They enanate fromone single side (fromthe

Latin “ |latus”), in other words, fromone or several subjects of international

law acting “unilaterally” and the participation of another party is not
required. This characteristic, which is to be seen both in the structure and
in the object and content of the act, |leaves “plurilateral” internationa

| egal acts, such as treaties, outside the scope of the study. But it does not
excl ude so-called “collective” or “joint” acts, inasnuch as they are perforned
by a plurality of States which do not intend to regul ate their nutua

relations by this means, but to express, simultaneously or in parallel

5/ Docurent A/ 51/10, p. 329.

6/ ldem, p. 343.
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fashion, as a unitary block, the same willingness to produce certain |egal
effects without any need for the participation of other subjects or “parties”
in the formof acceptance, reciprocity, etc.

11. The reference in the title of the topic to unilateral acts of States
also neans, in principle, ruling out fromthe purview of this study unilateral
acts carried out by other subjects of international |aw and, in particular,
the very inportant and varied category of such acts by international

organi zations. The general schene in the Conmssion's report on its long-term
programre of work 7/ includes, as other possible topics for future study,
under the heading of the law of unilateral acts, the |law applicable to

resol utions of international organizations and control of their validity.
Detailed treatment of unilateral acts of international organizations could
thus, in due course, be considered as a possible subject for future work.

12. The Working Goup bore in mnd that, in the process of treaty
formation, amendnent, execution, termnation, etc., States carry out acts
which, prima facie, are unilateral in character when viewed in isolation

(for exanple, accession, denunciation, reservation, withdrawal ). The G oup
nonet hel ess consi dered that the characteristics and effects of such acts are
governed by the law of treaties and do not need to be dealt with further in
the context of the new study proposed.

13. Simlar arguments were presented in discussing the possible inclusion

of unilateral acts carried out by States in the context of international
justice. Mention was made in particular of the characterization of

acceptance of the optional clause in Article 36, paragraph 2, of the

Statute of the International Court of Justice as a unilateral act. The
Wrking Goup was inclined to | eave this category of acts out of the study
taking the view that such acts have a treaty basis.

14, The same position was taken with regard to internal acts (laws, decrees,
regul ati ons) that do not have any effect at the international plane. However,
internal acts that may have effects on the international plane, such as fixing
the extent of the various kinds of maritime jurisdiction (territorial sea,
conti guous zone, econom c zone, baselines, etc.), should be included to the
extent that such unilateral acts create |egal situations which are opposabl e

to other States and are pernmtted by international |aw

7/ Docurent A/ 51/10, p. 329.
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15. The Working Group took account of the inportant interaction between
unilateral acts of States and custom but preferred not to decide a priori on
i ncl udi ng or excluding acts which may be elenments that could contribute to the
formation of customary law. This question will need to be clarified as the
study of the topic is taken further.

16. The G oup al so scrutinized the question of the terns used to denom nate
the subject of the study and, as a consequence, the necessity or advisability
of changing the title of the topic. It considered the various expressions
used by witers and in judicial decisions, nanely, “unilateral acts”,
“unilateral declarations”, “unilateral engagenents”, “unilateral obligations”,
“unilateral legal acts”, “unilateral transactions”, and so on. Mention was

al so nade of alternatives to omt the adjective “unilateral”, because of any
extra-juridical connotations. At this time, it was considered that the

best course was to nove ahead with the substantive definition and basic
characterization of the phenonenon to be anal ysed and to deternine its
juridical nature and its constituent elements. In this regard, at this
initial stage the expression “unilateral |egal acts of States” seens to be
the one that points best to what the Conmission had in mnd in proposing

this topic.

17. The positions taken by the Wrking Goup on the issues mentioned in

the foregoi ng paragraphs are of a prelimnary nature, since a definitive
assessnent of the scope of the work to be done can be nmade only after a
detail ed analysis of all aspects of the topic.

B. Cont ent

18. The Working Group considered that the nain objective of the study is to
identify the constituent elenents and effects of unilateral |egal acts of
States and to set forth rules which are generally applicable to them as well
as any special rules that mght be relevant for particular types or categories
of such acts.

19. The Wirking G oup was of the opinion that the general outline proposed
in addendum 3 to the Conm ssion's 1996 report constitutes a basis for the
study that will have to be inproved as work on the topic noves ahead. For
the time being, the Working G oup has confined itself to redrafting the

outline by including a few additions in a second version which is reproduced
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bel ow, on the understanding that the further devel oprment and organi zation of

the topic are to be dealt with in the first report that the Commi ssion could

request, as suggested in paragraph 22 bel ow
1. CQutline for the study of unilateral legal acts of States
Chapter |I. Definition of unilateral |egal acts of States:

Determ nation of their basic el enents and characteri stics:

(i) Attribution of the act to a State as a subject of international

| aw;
(i) Unil ateral nature of the act;
(iii) Nor mati ve content: expression of will, with intent to produce
international |egal effects;
(iv) Publicity of the expression of wll;
(v) Bi ndi ng force recogni zed by international |aw
Chapter Il. Citeria for classifying unilateral legal acts of States:
(i) In terns of their substantive content and their effects;
(i) In terns of the addressee (acts addressed to one, several or all
subj ects of international |aw;
(iii) In terns of form(witten or oral, explicit or tacit).
Chapter 111. Analysis of the process of creation, the characteristics and the
effects of the nost frequent unilateral acts in State practice.
(i) Uni |l ateral prom se or engagenent;
(ii) Uni l ateral renunciation;
(iii) Recogni ti on;
(iv) Protest;
(v) Q hers.
Chapter 1V. eneral rules applicable to unilateral |egal acts:

(a) For ms:

(i)
(ii)

Decl ar ati ons, witten or oral;

Conduct .

procl anations and notifications,

(b) Ef fects:

(i) Bi nding nature of the unilateral act for the author State;
(ii) Ceation of rights for other States;
(iii) Renunci ation of rights of the author State;

(iv) Situations of opposability and non-opposability.

(c) Applicable rules of interpretation.
(d) Conditions of validity:
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(i) Capacity of State organs or agents to performunilateral |ega
acts;
(ii) Effects in the international sphere (as opposed to purely interna
acts);
(iii) Lawf ul ness under international |aw,
(iv) Mat eri al possible content;
(v) Publicity;
(vi) Absence of defects in the expression of will.
(e) Consequences of the invalidity of an international |egal act:
(i) Nul lity;
(ii) Possi bility of validation.
(f) Durati on, anmendment and term nation
(i) Revocability. Limtations on and conditions of the power of
revocati on and revi ew
(ii) Amendrent or term nation because of external circunstances:
Termination as a result of fundamental change of circunstances;
Idem as a result of inpossibility of application
Exi stence of a new perenptory norm
(iii) Ef fects of a succession of States.
Chapter V. Rul es applicable to specific categories of unilateral |egal acts
of States

I V. Pl an _of work

20. The Working Goup took the view that this new topic shoul d be consi dered
in such a way that the first reading of a draft may be conpleted within the
qui nquenni um of the present Conmi ssi on.
21. To this end, the Wrking G oup considered it advisable that the
Conmi ssi on shoul d appoi nt a special rapporteur at the current session
22. The Comm ssion would then entrust the Special Rapporteur with the task
of preparing a general outline of the topic which would be included in an
initial report to be submtted for discussion in 1998 and whi ch woul d contain
(a) A brief description of the practice of States, past and present,
with exanples of the main types of unilateral |egal acts that are relevant to
t he study;
(b) A survey of the consideration of this category of acts by
international courts and of the opinions and concl usions of witers who

have dealt with the topic; and
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(c) A detail ed scheme for the substantive devel opnent of the topic.
23. The Working Goup al so considered that, in preparing the initial report,
the Special Rapporteur mght be assisted by a small consultative group of
menbers of the Conm ssion, as the Conm ssi on suggest ed. 8/
24, After discussing the initial report at its fiftieth session, the
Conmi ssion mght submt it for consideration at the fifty-third session of
the General Assenbly, indicating how the work should continue and stating,
inter alia, its views on what the outcone of the work mght be: a doctrina
study, draft articles, a set of guidelines or recommendati ons or a conbi nation
of the above.
25. The Comm ssion nmight propose in its report on the current session that
the General Assenbly should invite Governnents to nmake their opini ons known,
both in the Sixth Conmittee and separately in witing, and provi de as soon as
possi bl e information they consider relevant for the study of the topic: the
i nportance, useful ness and val ue each State attaches to its own and ot hers
uni lateral legal acts in the international sphere; the practice and experience
of each State in this regard; CGovernment documentation and judicial decisions
that shoul d be taken into account; opinion on whether the final result should
be a doctrinal report, a list of recomrendati ons or guidelines for the conduct
of States or a set of draft articles; the degree of priority or urgency that
States attach to this work; commentaries and observations on the scope and
content of the study; etc
26. I n subsequent reports (in early 1999, early 2000 and, possibly,
early 2001), the Special Rapporteur mght conplete the various chapters
and finalize the first full presentation of the study, proposing, as
appropriate, the corresponding draft articles. This would enable the
Conmi ssion to conplete the first reading and submit its conclusions and
recommendations to the fifty-sixth session of the General Assenbly,

i.e. before the termof office of the current nenbers ends.

8/ See para. 194 of the report of the International Law Comm ssion
on the work of its forty-eighth session, Oficial Records of the
Ceneral Assenbly, Fifty-first Session, Supplenent No. 10 (A/51/10).




