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Annexe II 
 

  Détermination du droit international coutumier : 
bibliographie révisée 
 

 

 La détermination du droit international coutumier est un sujet largement traité 

dans la doctrine. La présente bibliographie, qui constitue une version révisée et mise 

à jour de la bibliographie figurant à l’annexe II du quatrième rapport du Rapporteur 

spécial (A/CN.4/695/Add.1), ne se veut pas exhaustive. 

 On trouvera dans la partie A une liste d’ouvrages traitant de manière générale 

du droit international coutumier et de sa détermination, y compris des manuels.  

 La partie B présente une liste d’études menées sur des aspects particuliers de la 

détermination du droit international coutumier, qui correspondent globalement aux 

thèmes traités dans les conclusions de la Commission sur le sujet.  

 La partie C est dédiée aux études ayant trait à la détermination du droit 

international coutumier dans divers domaines.  

 

 

 A. Études générales sur le droit international coutumier 
 

 

 1. Documents 
 

COMMISSION DU DROIT INTERNATIONAL. Article 24 of the statute of the International 

Law Commission: working paper by Manley O. Hudson, Special Rapporteur 

(A/CN.4/16) (1950). 

ASSOCIATION DE DROIT INTERNATIONAL. Statement of principles applicable to the 

formation of general customary international law, with commentary: Resolution 

16/2000 (Formation of General Customary International Law), adopted at the sixty -

ninth Conference of the International Law Association, in London, on 29 July 2000.  

COMMISSION DU DROIT INTERNATIONAL. Formation et identification du droit 

international coutumier : éléments des travaux antérieurs de la Commission du droit 

international pouvant être particulièrement utiles pour ce sujet, mémorandum du 

Secrétariat (A/CN.4/659) (2013). 

-----------. Premier rapport sur la formation et l’identification du droit international 

coutumier, présenté par Sir Michael Wood, Rapporteur spécial (A/CN.4/663) (2013).  

-----------. Deuxième rapport sur la détermination du droit international coutumier, 

présenté par Michael Wood, Rapporteur spécial (A/CN.4/672) (2014). 

-----------. Troisième rapport sur la détermination du droit international coutumier, 

présenté par Michael Wood, Rapporteur spécial (A/CN.4/682) (2015). 

-----------. Quatrième rapport sur la détermination du droit international coutumier, 

présenté par Michael Wood, Rapporteur spécial (A/CN.4/695) (2016). 

-----------. Le rôle des décisions des juridictions nationales dans la jurisprudence des 

cours et tribunaux internationaux de caractère universel relative à la détermination du 

droit international coutumier, étude du Secrétariat (A/CN.4/691) (2016). 

-----------. Détermination du droit international : moyens de rendre plus accessible la 

documentation relative au droit international coutumier, mémorandum du Secrétariat 

(A/CN.4/710) (2018). 

-----------. Cinquième rapport sur la détermination du droit international coutumier, 

présenté par Michael Wood, Rapporteur spécial (A/CN.4/717) (2018). 

https://undocs.org/fr/A/CN.4/695/Add.1
https://undocs.org/fr/A/CN.4/16
https://undocs.org/fr/A/RES/16/200
https://undocs.org/fr/A/CN.4/659
https://undocs.org/fr/A/CN.4/663
https://undocs.org/fr/A/CN.4/672
https://undocs.org/fr/A/CN.4/682
https://undocs.org/fr/A/CN.4/695
https://undocs.org/fr/A/CN.4/691
https://undocs.org/fr/A/CN.4/710
https://undocs.org/fr/A/CN.4/717
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 2. Ouvrages 
 

BEDERMAN, D. J. Custom as a Source of Law, Cambridge University Press, 2010. 

BEHAM, M. P. State Interest and the Sources of International Law: Doctrine, Morality,  

and Non-Treaty Law, Routledge, 2018. 

BRADLEY, C. A. (dir.). Custom’s Future: International Law in a Changing World, 

Cambridge University Press, 2016. 

BYERS, M. Custom, Power and the Power of Rules: International Relations and 

Customary International Law, Cambridge University Press, 1999. 

CHIGARA, B. Legitimacy Deficit in Custom: a Deconstructionist Critique , Ashgate 

Dartmouth, 2001. 

D’AMATO, A. A. The Concept of Custom in International Law, Cornell University Press, 

1971. 

DANILENKO, G. M. Обычай в современном международном праве, Nauka, 1988. 

DEUMIER, P. Le droit spontané, Economica, 2002. 

ELIAS, O. A. et C. L. Lim. The Paradox of Consensualism in International Law, Kluwer 

Law International, 1998. 

GIANNI, G. La coutume en droit international, Pedone, 1931. 

GÜNTHER, H. Zur Entstehung von Völkergewohnheitsrecht, Duncker & Humblot, 1970. 

JUNG, H.-W. Rechtserkenntnis und Rechtsfortbildung im Völkergewohnheitsrecht. Das 

Verhältnis zwischen Methodik und Rechtsquellenlehre , V&R Unipress, 2012. 

KRÜGER, H. (dir.). Völkerrecht — Gewohnheitsrecht — Naturrecht. Referate zweier 

Seminare über die Problematik des Gewohnheitsrechts und seine Bedeutung als 

Völkerrechtsquelle, Metzner, 1967. 

LEPARD, B. Customary International Law: a New Theory with Practical Applications , 

Cambridge University Press, 2010. 

LEPARD, B. (dir.). Re-examining Customary International Law, Cambridge University 

Press, 2017. 

LIJNZAAD, L. et Conseil de l’Europe (dir.). The Judge and International Custom, Brill 

Nijhoff, 2016. 

MATEESCO, N. La coutume dans les cycles juridiques internationaux , Pedone, 1947. 

MILISAVLJEVIĆ, B. Међународно обичајно право, Belgrade Law Faculty, 2016. 

ÖKTEM, E. Uluslararası Teamül Hukuku, Beta Yayınları, 2013. 

PEÑARANDA, A. La costumbre en el derecho internacional, Editorial de la Universidad 

Complutense, 1988. 

SIMMA, B. Das Reziprozitätselement in der Entstehung des Völkergewohnheitsrechts , 

Wilhelm Fink Verlag, 1970. 

STAUBACH, P. G. The Rule of Unwritten International Law: Customary Law, General 

Principles, and World Order, Routledge, 2018. 

SUR, S. La coutume internationale, Litec, 1990. 

SUY, E. La coutume comme fait de production juridique , Institut des hautes études 

internationales, 1965. 
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THIRLWAY, H. W. A. International Customary Law and Codification: an Examination of 

the Continuing Role of Custom in the Present Period of Codification of International 

Law, Sijthoff, 1972. 

UNGER, R.-F. Völkergewohnheitsrecht — objektives Recht oder Geflecht bilateraler 

Beziehungen, Tuduv Verlagsgesellschaft, 1978. 

VILLIGER, M. E. Customary International Law and Treaties: a Manual on the Theory 

and Practice of the Interrelation of Sources, 2e éd., Kluwer Law International, 1997. 

WOLFKE, K. Custom in Present International Law, 2e éd. rév., Martinus Nijhoff 

Publishers, 1993. 

ZARNESHAN, S. 2 ,شکل گیری و شناسایی حقوق بین الملل عرفیe éd., Library of Treasure of 

Knowledge, 2014. 

 

 3. Passages de manuels 
 

ARANGIO-RUIZ, G. “Consuetudine (consuetudine internazionale)”, in P. Spirito (dir.), 

Enciclopedia Giuridica, Istituto della Enciclopedia Italiana Roma, 1988, 1–2. 

BECERRA RAMÍREZ, M. Las fuentes contemporáneas del derecho internacional, Instituto 

de Investigaciones Jurídicas de la UNAM, 2017, 50–75. 

BENCHIKH, M. « Coutume : norme à l’état gazeux », in H. Ascensio, et al. (dir.), 

Dictionnaire des idées reçues en droit international — Collectif en clin d'œil amical à 

Alain Pellet, Pedone, 2017, 129–136. 

BOAS, G. Public International Law: Contemporary Principles and Perspectives , 

Edward Elgar, 2012, 73–105. 

BROMS, B. Kansainvälinen oikeus, Akateeminen Kirjakauppa, distr., 1978, 69–71. 

CASTRÉN, E. Suomen kansainvälinen oikeus, WSOY, 1959, 5–9. 

ČEPELKA, Č. et P. Šturma. Mezinárodní právo veřejné, C. H. Beck, 2008, 97–106. 

CHEN, L.-C. An Introduction to Contemporary International Law: a Policy-Oriented 

Perspective, 3e éd., Oxford University Press, 2015, 426–430. 

CLAPHAM, A. Brierly’s Law of Nations: an Introduction to the Role of Law in 

International Relations, 7e éd., Oxford University Press, 2012, 57–63. 

CORTEN, O. Méthodologie du droit international public, Université de Bruxelles, 2009, 

149–177. 

COUVEINES MATSUMOTO, F., et al. « La coutume », in Institut des Hautes Etudes 

Internationales, Grandes pages du droit international: vol. II, Les sources, Pedone, 

2016, 103–245. 

CRAWFORD, J. Brownlie’s Principles of Public International Law, 8e éd., Oxford 

University Press, 2012, 23–34. 

-----------. “Chance, order, change: the course of international law”, Collected Courses 

of the Hague Academy of International Law, vol. 365 (2013), 48–69. 

DAHM, G., J. Delbrück et R. Wolfrum. Völkerrecht (Band I/1), 2e éd., Walter de 

Gruyter, 1989, 48–75. 

D’AMATO, A. International Law Anthology, Anderson Publishing, 1994, 51–101, 157–

161. 

DAILLIER, P., M. Forteau et A. Pellet. Droit international public, 8e éd., Librairie 

générale de droit et de jurisprudence, 2009, 353–379. 
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DANILENKO, G. M. Law-Making in the International Community, Martinus Nijhoff 

Publishers, 1993, 75–129. 

DEGAN, V. D. Sources of International Law, Martinus Nijhoff, 1997, 142–252. 

DIEZ DE VELASCO, M. (C. Escobar Hernández, dir.). Instituciones de derecho 

internacional público, 18e éd., Tecnos, 2012, 136–149. 

DUGARD, J. International Law: a South African Perspective , Juta Publishers, 2011, 26–

34. 

FLEISCHER, C. A. Folkerett, Universitetsforlaget, 2005, 44–47. 

HAKAPÄÄ, K. Uusi kansainvälinen oikeus, 3e éd., Talentum, 2010, 56–60. 

HELMERSEN, S. T. Folkerett i et nøtteskall, 2e éd., Gyldendal, 2018, 42–53. 

IPSEN, K. Völkerrecht, 7e éd., C. H. Beck, 2018, 471–487. 

JENNINGS, R. et A. Watts (dir.). Oppenheim’s International Law, 9e éd., Longmans, 

1991, 25–31.  

KLABBERS, J. International Law, Cambridge University Press, 2013, 26–34. 

KOSKENNIEMI, M. From Apology to Utopia: the Structure of International Legal 

Argument, Cambridge University Press, 2005, 388–473. 

KREĆA, M. Међународно јавно право, 9e éd., Belgrade University, 2017, 88–95. 

LOWE, V. International Law, Oxford University Press, 2007, 36–63. 

LUKASHUK, I. I. Международное право, vol. 1, 3e éd., Wolters Kluwer Russia, 2005, 

105–113. 

MENZHINSKIY V. I. et G. M. Danilenko. “Процесс образования и действия 

международного обычного права”, in N. A. Ushakov (dir.), Международное право 

и международный правопорядок, Институт Государства и Права, 1981, 53–54. 

MONROY, M. Derecho Internacional Público, Temis, 1998, 73–76. 

MULAMBA MBUYI, B. « La coutume internationale », in Introduction à l’étude des 

sources modernes du droit international public, Bruylant, 1999, 25–50. 

MURASE, S. International Lawmaking: Sources of International Law, Toshindo, 2002 

(en japonais), traduit par Yihe Qin, Chinese People’s Public Safety University Press, 

2012, 1–92 (en chinois). 

MURPHY, S. D. Principles of International Law, 2e éd., West, 2012, 92–101. 

PARRY, C. The Sources and Evidences of International Law, Manchester University 

Press, 1965, 56–82. 

PASTOR, J. Curso de Derecho Internacional Público y Organizaciones Internacionales, 

Tecnos, 2003, 69–82. 

PAZARCI, H. Uluslararası Hukuk, Turhan, 2015, 104–113. 

PELLET, A. “Article 38”, in A. Zimmermann, et al. (dir.), The Statute of the International 

Court of Justice: a Commentary, 2e éd., Oxford University Press, 2012, 748–764. 

REMIRO, A., et al. Derecho Internacional, Tirant Lo Blanch, 2010, 205–236. 

ROBERTS, A. et S. Sivakumaran. “The sources of international law”, in M. D. Evans 

(dir.), International Law, 5e éd., Oxford University Press, 2018, 87–118. 

SHAW, M. N. International Law, 7e éd., Cambridge University Press, 2014, 51–69. 
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SIMMA, B. et S. Wittich. “Das Völkergewohnheitsrecht”, in A. Reinisch (dir.), 
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SPIERMANN, O. Moderne folkeret, 3e éd., Jurist- og Økonomforbundets Forlag, 2006, 

50–54. 

THIRLWAY, H. The Sources of International Law, Oxford University Press, 2014, 53–

91. 
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Курс международного права, Nauka, 1989, 189–197. 

TUNKIN, G. I. (L. N. Shestakov, dir., W. E. Butler, dir., trad.). Theory of International 

Law, Wildy, Simmonds & Hill, 2003, 121–159. 

ULFSTEIN, G. et M. Ruud. Innføring i folkerett, 4e éd., Universitetsforlaget, 2011,  

72–76. 

VAN HOOF, G. J. H. Rethinking the Sources of International Law, Kluwer Law 
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 4. Articles et chapitres d’ouvrages 
 

ABI-SAAB, G. « La coutume dans tous ses états ou le dilemme du développement du 
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http://booksandjournals.brillonline.com/content/journals/10.1163/18719732-12341346
http://booksandjournals.brillonline.com/content/journals/10.1163/18719732-12341346
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87. 

-----------. « Droit déclaratoire et droit programmatoire : de la coutume sauvage à la ‘soft 

law’ » , in L’élaboration du droit international public, Pedone, 1975, 132–148. 

DUPUY, P.-M. « Théorie des sources et coutume en droit international contemporain », 

in M. Rama-Montaldo (dir.), El derecho internacional en un mundo en 

transformación : Liber amicorum en homenaje al professor Eduardo Jiménez de 

Aréchaga, vol. I, Fundación de cultura Universitaria, 1995, 51–68. 

ELIAS, O. et C. Lim. “Some tentative epistemological claims concerning the basis of 

customary international law”, Cambrian Law Review, vol. 25 (1994), 103–125. 

ERICKSON, R. J. “Soviet theory of the legal nature of customary international law”, 

Case Western Reserve Journal of International Law , vol. 7 (1975), 148–168. 

ESTREICHER, S. “Rethinking the binding effect of customary international law”, 

Virginia Journal of International Law, vol. 44 (2003), 5–17. 

FIDLER, D. P. “Challenging the classical concept of custom: perspectives on the future 

of customary international law”, German Yearbook of International Law, vol. 31 (1996), 

198–248. 

FITZMAURICE, M. “Customary law, general principles, unilateral acts”, in E. Sobenes 

Obregon et B. Samson (dir.), Nicaragua Before the International Court of Justice: 

Impacts on International Law, Springer, 2017, 247–267. 

FON, V. et F. Parisi. “International customary law and articulation theories: an economic 

analysis”, International Law & Management Review, vol. 2 (2006), 201–232.  

GOLDSMITH, J. L. et E. A. Posner. “Notes toward a theory of customary international 

law”, ASIL Proceedings, vol. 92 (1998), 53–57. 

-----------. “A theory of customary international law”, University of Chicago Law 

Review, vol. 66 (1999), 1113–1177, 

-----------. “Understanding the resemblance between modern and traditional customary 

international law”, Virginia Journal of International Law, vol. 40 (2000), 639–672. 



 
A/CN.4/717/Add.1 

 

11/47 18-09355 

 

-----------. “Further thoughts on customary international law”, Michigan Journal of 

International Law, vol. 23 (2001), 191–200. 

GOLOVE, D. M. “Leaving customary international law where it is: Goldsmith and 

Posner’s The Limits of International Law”, Georgia Journal of International & 

Comparative Law, vol. 34 (2006), 333–377. 

GRADONI, L. “Consuetudine internazionale e caso inconsueto”, Rivista di diritto 

internazionale, vol. 95 (2012), 704–720. 

-----------. “La Commissione del diritto internazionale riflette sulla rilevazione della 

consuetudine”, Rivista di diritto internazionale, vol. 97 (2014), 667–698. 

GUGGENHEIM, P. « Les deux éléments de la coutume en droit international », in C. 

Rousseau (dir.), La Technique et les principes du droit public : études en l’honneur de 

Georges Scelle, Librairie générale de droit et de jurisprudence, 1950, 275–284.  

GUZMAN, A. T. “Saving customary international law”, Michigan Journal of 

International Law, vol. 27 (2005), 115–176. 

----------- et T. L. Meyer. “Customary international law in the 21st century”, in R. Miller 

et R. M. Bratspeis (dir.), Progress in International Law, Brill, 2008, 197–217. 

----------- et Hsiang, J. “Some ways that theories on customary international law fail: a 

reply to László Blutman”, European Journal of International Law, vol. 25 (2014), 553–

559. 

GUZMÁN BRITO, A. “El fundamento de validez de la costumbre como fuente de 

derecho”, Revista Chilena de Derecho, vol. 22 (1995), 623–628. 

HELFER, L. R. et I. B. Wuerth. “Customary international law: an instrument choice 

perspective”, Michigan Journal of International Law, vol. 37 (2016), 563–609. 

HWANG, J. “A sense and sensibility of legal obligation: customary international law and 

game theory”, Temple International and Comparative Law Journal , vol. 20 (2006), 

111–131. 

JIMÉNEZ DE ARÉCHAGA, E. “La costumbre como fuente del derecho internacional”, 

Estudios de Derecho Internacional: Homenaje al Professor Miaja de la Muella , vol. 

1, Tecnos, 1979, 375–402. 

-----------. “Custom”, in A. Cassese et J. H. H. Weiler (dir.), Change and Stability in 

International Law-Making, Walter de Gruyter, 1988, 1–4. 

KAMMERHOFER, J. “Uncertainty in the formal sources of international law: customary 

international law and some of its problems”, European Journal of International Law, 

vol. 15 (2004), 523–553. 

KELSEN, H. « Théorie du droit international coutumier », Revue internationale de la 

théorie du droit, vol. 1 (1939), 253–274. 

KELLY, J. P. “The twilight of customary international law”, Virginia Journal of 

International Law, vol. 40 (2000), 449–543. 

KIRGIS, F. L. “Custom on a sliding scale”, American Journal of International Law, vol. 

81 (1987), 146–151. 

KIRCHMAIR, L. “What came first: the obligation or the belief? A renaissance of 

consensus theory to make the normative foundations of customary international law 

more tangible”, German Yearbook of International Law, vol. 59 (2016), 289–319. 

KLABBERS, J. “The curious condition of custom”, International Legal Theory, vol. 8 

(2002), 29–39. 



A/CN.4/717/Add.1 
 

 

18-09355 12/47 

 

KOLB, R. “Selected problems in the theory of customary international law”, Netherlands 

International Law Review, vol. 50 (2003), 119–150. 

-----------. « La clausula rebus sic stantibus s’applique-t-elle aussi au droit international 

coutumier ? »,  

Revue générale de droit international public, vol. 115 (2011), 711–718. 
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PATTARO, E. Opinio iuris: il diritto è un’opinione: chi ne ha i mezzi ce la impone: 

lezioni di filosofia del diritto, Giappichelli, 2011. 

PIZA ESCALANTE, R. E. “La ‘opinio juris’ como fuente autónoma del Derecho 

internacional”, Anuario Hispano-Luso-Americano de Derecho Internacional, vol. 8 

(1987), 131–194. 

SLAMA, J. L. “Opinio juris in customary international law”, Oklahoma City University 

Law Review, vol. 15 (1990), 603–656. 

TAKI, H. “Opinio juris and the formation of customary international law: a theoretical 

analysis”, German Yearbook of International Law, vol. 51 (2008), 447–466. 

TASIOULAS, J. “Opinio juris and the genesis of custom: a solution to the ‘paradox’”, 

Australian Yearbook of International Law, vol. 26 (2007), 199–205.  

WALDEN, R. M. “The subjective element in the formation of customary international 

law”, Israel Law Review, vol. 12 (1977), 344–364. 

WILSON, E. “Mare liberum and opinio juris: a Grotian reading of the North Sea 

Continental Shelf cases”, Monash University Law Review, vol. 28 (2002), 299–326. 

WOLFKE, K. « L’élément subjectif dans la coutume internationale », in Zeszyty naukowe 

Uniwersytetu Wrocławskiego, Seria A, No. 27, Prawo (1960), 161–170. 



 
A/CN.4/717/Add.1 

 

23/47 18-09355 

 

YEE, S. “The news that opinio juris ‘is not a necessary element of customary 

[international] law’ is greatly exaggerated”, German Yearbook of International Law, 

vol. 43 (2000), 227–238. 

 

 7. Corrélation entre droit international coutumier et traités 
 

BAXTER, R. R. “Multilateral treaties as evidence of customary international law”, 

British Yearbook of International Law, vol. 41 (1965–1966), 275–300. 

-----------. “Treaties and custom”, Collected Courses of the Hague Academy of 

International Law, vol. 129 (1970), 25–105. 

BORDIN, F. L. “Reflections of customary international law: the authority of codification 

conventions and ILC draft articles in international law”, International and Comparative 

Law Quarterly, vol. 63 (2014), 535–567. 

BOWETT, D. W. “Treaty revision in the light of the evolution of customary international 

law”, African Journal of International and Comparative Law , vol. 5 (1993), 84–96. 

BRÖLMANN, C. “Law-making treaties: form and function in international law”, Nordic 

Journal of International Law, vol. 74 (2005), 383–404. 

ČEPELKA, Č. “Smlouva a obyčej v mezinárodním právu”, Monographia: Acta 

Universitatis Carolinae Iuridica, vol. 43 (1984). 

CHARNEY, J. I. “International agreements and the development of customary 

international law”, Washington Law Review, vol. 61 (1986), 971–996. 

-----------. “The Antarctic system and customary international law”, in F. Francioni et 

T. Scovazzi (dir.), International Law for Antarctica, Kluwer Law International, 1996, 

51–101. 

CROOTOF, R. “Change without consent: how customary international law modifies 

treaties”, Yale Journal of International Law, vol. 41 (2016), 237–299. 

D’AMATO, A. A. “Manifest intent and the generation by treaty of customary rules of 

international law”, American Journal of International Law, vol. 64 (1970), 892–902. 

-----------. “Custom and treaty: a response to Professor Weisburd”, Vanderbilt Journal 

of Transnational Law, vol. 21 (1988), 459–472. 

DANILENKO, G. M. “Соотношение и взаимодействие международного договора и 

международного обычая”, Soviet Yearbook of International Law—1983, Nauka, 1984, 

12–25. 

DE VISSCHER, C. « Coutume et traité en droit international public », Revue générale de 

droit international public, vol. 59 (1955), 353–369. 

DINSTEIN, Y. “The interaction between customary international law and treaties”, 

Collected Courses of the Hague Academy of International Law , vol. 322 (2006), 243–

427. 

DOEHRING, K. “Gewohnheitsrecht aus Verträgen”, Zeitschrift für ausländisches 

öffentliches Recht und Völkerrecht, vol. 36 (1976), 77–95. 

DO NASCIMENTO E SILVA, G. E. “Treaties as evidence of customary international law”, 

in International Law at the Time of its Codification: Essays in Honour of Robert Ago, 

Giuffrè, 1987, 387–397. 

ENABULELE, A. O. “MULTILATERAL treaties and the effects of the universality of 

customs on state consent”, New Zealand Yearbook of International Law , vol. 13 

(2015), 3–55. 



A/CN.4/717/Add.1 
 

 

18-09355 24/47 

 

GAMBLE, J. K. “The treaty/CUSTOM dichotomy: an overview”, Texas International Law 

Journal, vol. 16 (1981), 305–319. 

JIA, B. B. “The relations BETWEEN treaties and custom”, Chinese Journal of 

International Law, vol. 9 (2010), 81–109. 

KOLB, R. The Law of Treaties: an Introduction, Edward Elgar, 2016, 260–269. 

KONTOU, N. The Termination and Revision of Treaties in the Light of New Customary 

International Law, Clarendon Press, 1994. 

MENDELSON, M. “Disentangling treaty and customary international law”, ASIL 

Proceedings, vol. 81 (1987), 157–164. 

MORRISON, F. L. “The IMPORTANCE of generality in law-making international 

agreements”, in H. P. Hestermeyer, et al. (dir.), Coexistence, Cooperation and 

Solidarity: Liber Amicorum Rüdiger Wolfrum, vol. II, Martinus Nijhoff, 2012, 1497–

1505. 

NELSON, L. D. M. “The North Sea Continental Shelf cases and law-making 

conventions”, The Modern Law Review, vol. 35 (1972), 52–56. 

SANDS, P. “Treaty, custom and the cross-fertilization of international law”, Yale 

Human Rights and Development Law Journal, vol. 1 (1998), 85–105. 

SASSOLI, M. Bedeutung einer Kodifikation für das allgemeine Völkerrecht , Helbing 

& Lichtenhahn, 1990. 

SCHACHTER, O. “Entangled treaty and custom”, in Y. Dinstein et M. Tabory (dir.), 

International Law at a Time of Perplexity: Essays in Honour of Shabtai Rosenne, 

Martinus Nijhoff, 1989, 717–738. 

SCHWEBEL, S. M. “The influence of bilateral investment treaties on customary 

international law”, ASIL Proceedings, vol. 98 (2004), 27–30. 

SCOTT, G.L. et C. L. Carr. “The International Court of Justice and the treaty/custom 

dichotomy”, Texas International Law Journal, vol. 16 (1981), 347–359. 

-----------. “Multilateral treaties and the formation of customary international law”, 

Denver Journal of International Law and Policy , vol. 25 (1996), 71–94. 

SHIHATA, I. F. I. “The treaty as a law-declaring and custom-making instrument”, Revue 

égyptienne de droit international, vol. 22 (1966), 51–90. 

SINCLAIR, I. “The impact of the unratified Codification Convention”, in A. Bos et H. 

Siblesz (dir.), Realism in Law-Making: Essays on International Law in Honour of 

Willem Riphagen, Martinus Nijhoff, 1986), 211–229. 

SOHN, L. B. “Unratified treaties as a source of customary international law”, in A. Bos 

et H. Siblesz (dir.), Realism in Law-Making: Essays in International Law in Honour of 

Willem Riphagen, Martinus Nijhoff, 1986), 231–246. 

TEBOUL, G. « Remarques sur le rang hiérarchique des conventions inter-étatiques et du 

droit international coutumier dans l’ordre juridique international  », Journal du droit 

international, vol. 137 (2010), 705–735. 

THIRLWAY, H. “Professor Baxter’s legacy: still paradoxical?”, ESIL Reflections, 

vol. 6 (2017), disponible sur : www.esil-sedi.eu/sites/default/files/ESIL%20 

Reflection%20Thirlway_0.pdf. 

TORRIONE, H. (dir.). L’influence des conventions de codification sur la coutume en droit 

international public, Éditions universitaires Fribourg, 1989. 



 
A/CN.4/717/Add.1 

 

25/47 18-09355 

 

VILLIGER, M. E. Customary International Law and Treaties: a Study of their 

Interactions and Interrelations with Special Consideration of the 1969 Vienna 

Convention on the Law of Treaties, Martinus Nijhoff, 1985. 

WEISBURD, A. M. “Customary international law: the problem of treaties”, Vanderbilt 

Journal of Transnational Law, vol. 21 (1988), 1–46. 

WOLFKE, K. “Treaties and custom: aspects of interrelation”, in J. Klabbers et R. Lefeber 

(dir.), Essays on the Law of Treaties: a Collection of Essays in Honour of Bert Vierdag, 

Martinus Nijhoff, 1998, 31–39. 

ZEMANEK, K. “Die Bedeutung der Kodifizierung des Völkerrechts für seine 

Anwendung”, in R. Marcic, et al. (dir.), Internationale Festschrift für Alfred Verdroß. 

Zum 80. Geburtstag, Wilhelm Fink Verlag, 1971, 565–596. 

-----------. “Codification of international law: salvation or dead end?” in J.-P. L. 

Fonteyne et D. W. Greig (dir.), International Law at the Time of its Codification: Essays 

in Honour of Roberto Ago, Giuffrè, 1987, 581–601. 

 

 8. Résolutions des organisations et conférences internationales 

et droit international coutumier 
 

ASAMOAH, O. Y. The Legal Significance of the Declarations of the General Assembly 

of the United Nations, Martinus Nijhoff, 1966. 

CHENG, B. “United Nations resolutions on outer space: ‘instant’ international customary 

law?”, Indian Journal of International Law, vol. 5 (1965), 23–48. 

CORTEN, O. « La participation du Conseil de sécurité à l’élaboration, à la cristallisation 

ou à la consolidation de règles coutumières », Revue belge de droit international, vol. 37 

(2004), 552–567. 

DEPLANO, R. “Assessing the role of resolutions in the ILC draft conclusions on 

identification of customary international law: substantive and methodological issues”, 

International Organizations Law Review, vol. 14 (2017), 227–253. 

DETTER, I. “The effect of resolutions of international organizations”, in J. Makarczyk 

(dir.), Theory of International Law at the Threshold of the 21st Century: Essays in 

Honour of Krzysztof Skubiszewski, Kluwer Law International, 1996, 381–392. 

DROUBI, S. “The role of the United Nations in the formation of customary 

international law in the field of human rights”, International Community Law Review, 

vol. 19 (2017), 68–97. 

ELLIS, M. E. “The new international economic order and General Assembly 

resolutions: the debate over the legal effects of General Assembly resolutions 

revisited”, California Western International Law Journal, vol. 15 (1985), 647–704. 

FROWEIN, J. A. “Der Beitrag der internationalen Organisationen zur Entwicklung des 

Völkerrechts”, Zeitschrift für ausländisches öffentliches Recht und Völkerrecht, vol. 36 

(1976), 147–167. 

HIGASHI, J. “The role of resolutions of the United Nations General Assembly in the 

formative process of international customary law”, Japanese Annual of International 

Law, vol. 25 (1982), 11–25. 

INSTITUT DE DROIT INTERNATIONAL. “Conclusions of the Thirteenth Commission on 

Resolutions of the General Assembly of the United Nations, with respect to the topic of 

the Elaboration of General Multilateral Conventions and of Non-contractual Instruments 

Having a Normative Function of Objective”, Annuaire de l’Institut de droit 

international, vol. 62 (1987), 274–289. 



A/CN.4/717/Add.1 
 

 

18-09355 26/47 

 

MACGIBBON, I. “Means for the identification of international law—General Assembly 

resolutions: custom, practice and mistaken identity”, in B. Cheng (dir.), International 

Law: Teaching and Practice, Stevens & Sons, 1982, 10–26. 

ÖBERG, M. D. “The legal effects of resolutions of the UN Security Council and General 

Assembly in the jurisprudence of the ICJ”, European Journal of International Law, vol. 

16 (2006), 879–906. 

SCHWEBEL, S. M. “The effect of resolutions of the U.N. General Assembly on 

customary international law”, ASIL Proceedings, vol. 73 (1979), 301–309. 

-----------. “United Nations resolutions, recent arbitral awards and customary 

international law”, in A. Bos et H. Siblesz (dir.), Realism in Law-Making: Essays in 

International Law in Honour of Willem Riphagen , Martinus Nijhoff, 1986, 203–210. 

SIMMA, B. “Zur völkerrechtlichen Bedeutung von Resolutionen des UN-

Generalversammlung”, Fünftes deutsch-polnisches Juristen-Kolloquium, vol. 2 (1981), 

45–76. 

SKUBISZEWSKI, K. “Can future international law be developed through the resolutions 

of intergovernmental bodies?”, in International Law Tomorrow, Éditions ides et 

calendes, 1974, 55–66. 

-----------. “Rechtscharakter der Resolutionen der Generalversammlung der Vereinten 

Nationen”, Fünftes deutsch-polnisches Juristen-Kolloquium, vol. 2  (1981), 13–43. 

-----------. “Resolutions of the UN General Assembly and evidence of custom”, in J.-P. 

L. Fonteyne et D. W. Greig (dir.), International Law at the Time of its Codification: 

Essays in Honour of Robert Ago, Giuffrè, 1987, 503–513. 

SLOANE, B. “General Assembly resolutions revisited (forty years later)”, British 

Yearbook of International Law, vol. 58 (1987), 39–150. 

-----------. General Assembly Resolutions in Our Changing World, Transnational 

Publishers, 1991. 

THIERRY, H. « Les résolutions des organes internationaux dans la jurisprudence de la 

Cour internationale de Justice », Collected Courses of the Hague Academy of 

International Law, vol. 167 (1980), 438–444. 

TUNKIN, G. I. “The role of resolutions of international organisations in creating norms 

of international law”, in W. E. Butler (dir.), International Law and the International 

System, Martinus Nijhoff, 1987, 5–19. 

VON GRÜNIGEN, M. “Die Resolutionen der Generalversammlung der Vereinten 

Nationen und ihr Einfluss auf die Fortbildung des Völkerrechts”, in E. Diez, et al. (dir.), 

Festschrift für Rudolf Bindschedler zum 65. Geburtstag am 8. Juli 1980 , Verlag 

Stämpfli Cie AG, 1980, 187–200. 

VOYIAKIS, E. “Voting in the General Assembly as evidence of customary international 

law?”, in S. Allen et A. Xanthaki (dir.), Reflections on the UN Declaration on the Rights 

of Indigenous Peoples, Hart, 2011, 209–223. 

 



 
A/CN.4/717/Add.1 

 

27/47 18-09355 

 

 9. Décisions des cours et tribunaux  
 

 a) Le droit international coutumier dans la jurisprudence de la Cour permanente 

de Justice internationale et de la Cour internationale de Justice 
 

ALVAREZ-JIMÉNEZ, A. “Methods for the identification of customary international law 

in the International Court of Justice’s jurisprudence: 2000–2009”, International and 

Comparative Law Quarterly, vol. 60 (2011), 681–712. 

BENVENISTI, E. “Customary international law as a judicial tool for promoting 

efficiency”, in E. Benvenisti et M. Hirsch (dir.), The Impact of International Law on 

International Cooperation: Theoretical Perspectives , Cambridge University Press, 

2004, 85–116. 

CHARLESWORTH, H. C. M. “Customary international law and the Nicaragua case”, 

Australian Yearbook of International Law, vol. 11 (1984–1987), 1–31. 

CHAN, L. “The dominance of the International Court of Justice in the creation of 

customary international law”, Southampton Student Law Review, vol. 6 (2016), 44–71. 

CHOI, S. J. et M. Gulati. “Customary international law: how do courts do it?”, in C. A. 

Bradley (dir.), Custom’s Future: International Law in a Changing World , Cambridge 

University Press, 2016, 117–147.  

FERRER LLORET, J. “La insoportable levedad del derecho internacional consuetudinario 

en la jurisprudencia de la Corte Internacional de Justicia: el caso de las inmunidades 

jurisdiccionales del Estado”, Revista Electrónica de Estudios Internacionales, vol. 24 

(2012), 1–36. 

FUMAGALLI, L. “Evidence before the International Court of Justice: issues of fact and 

questions of law in the determination of international custom”, in N. Boschiero, et al. 

(dir.), International Courts and the Development of International Law: Essays in 

Honour of Tullio Treves, Asser Press, 2013, 137–148. 

GEIGER, R. H. “Customary international law in the jurisprudence of the International 

Court of Justice: a critical appraisal”, in U. Fastenrath, et al. (dir.), From Bilateralism 

to Community Interest: Essays in Honour of Judge Bruno Simma , Oxford University 

Press, 2011, 673–694. 

HAGEMANN, M. “Die Gewohnheit als Völkerrechtsquelle in der Rechtsprechung des 

internationalen Gerichtshofes”, Schweizerisches Jahrbuch für internationales Recht, 

vol. 10 (1953), 61–88. 

HAGGENMACHER, P. « La doctrine des deux éléments du droit coutumier dans la 
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