A/CN.4/663

Distr.: General
17 May 2013
Chinese
Original: English

EfREERS
FEARTHESIL
201345 He HE6 H 7 HA
THSHZES8SH9IH, HNK

XFIREFRENFE RS IE RN E — X RS
FRIRE R R - AE

H >k

R

s I 3

T B 3
L R AT A 4
R B R R 6

L AR R s R 6
U, T R R s o 9
5y IR EBRIEAE A EBRERITIR .o 12

T SIRERRE RIS (EEREERZD 8= )\ &I R 12
TN AR 17
VIR R AMIAEMIITERE ..o 19

B S EFHABBUR AT ARIIGE . 19

" Omri Sender 5575 A B S HRAE T S STIIPIED, REHIR 5 A i R

o T
13.34074 (C) 270613 030713 & ks
= A ol
mmww@@wmmww 1



A/CN.4/663

J\.

e

] 2L 21
AR AR IR 26
A A B T e 39
B 42
E 3 R = . 54
R T I =~ 54

13-34074 (C)



A/CN.4/663

13-34074 (C)

E—#D: R

ill[:

4

L 2012 4%, PRk G eS8 U Jm s BUYI T P R ST bRk R s
UEHE” LA YT AR %, ALV /R « AR B 5
WEGGT T i, S AL AE SR R, e il A v F A
JPRIANE. B8 TR R % 2 DU S 28 AT W AR I Sl

2. 2012 AR, EFHNLR RSAHLERES, AR BI9R A LB 2R
i DA S4B B v A [ o 0 P 2 T A (K B T . KSR AR AL L
PIAE PRI, 5 S0l VAT > 158 PR B2 R D2 15 A A PR ) R PR B e o AR T R i
PRAAZRORRE ST R (K 25 P o oAb B G 6 [ SR R 1 b 23 10
P2 i B B % 105 SRR I AR BB, R0 Y B B A (K 9% AR
AL A 5%, o [ B L G S5 R sy T RS AR i (1 £ AR A 4
2, HICTAR R REAE IS4 ).

3. RAEHER 67/92 5 il rp AR SO R H Brik & A 2 voe KA L g A
TARTF SRR & BBURE RS W By D2 58 N+ DU J s SRR 2 =
WSS AR R S, T EE,

4. RESAETN T E BT S E “RATORE, B AR ST BRI T R
AERF T UL B IE G 0 A IS SR T A S, e T: () fE0T
R R R R AL Rk (b) EZRE. AR X L B i e s ©
R it IS o 2014 4F 1 31 HATE & EFE &

5. RIS sk, e & S L T R AL
BRI A ORI EE R . 7 W RSO TR, BT AL A S SRR A A A T B AL
T EAL BT RM TAE, ° X TR A5 TARK R 5 S IBEE.

' A/CN. 4/SR. 1332, %5 16 Wi,
* A/CN/653.
3 A/CN. 4/SR. 3148, 3150, 3151, 3152(2012 4F 7 H 24. 26. 27 130 H); A/67/10, %5 108-115 7,

* A/C.6/67/SR. 18-25; HBRVEZREEANT = MAE NI ES N TIERS: F P abd s e
TREFANTHmES AN FE AT RSN U T8 (A/CN. 4/657) , 26 47-52 B

R4 20124E12 B 14 HE 67/92 SR, 5477 B,
°A/67/10, %58 i,

" A/67/10, 108 T,

® A/CN. 4/659.



A/CN.4/663

6. AR ANER, JEH RN A AR TAL R TAERNHE 58 5E He il
U, AR AERUA LR Gy o LTI R AR5, A2 28 i i Ll i v [l (5
AR LN i 8 SRR IR R ) AR RERI G 2R o B = Bl o0 v B ST L B A
PARPHUR A — L, AAE (R BRI 5 =t )5S — I () AR )
R o 5 DU S 23 A >0 158 ] B v T2 o A M A AR ARk £ 2 22 51) (1] 158 43 R I
ABBURFIAIAT Ay AR RS o T ik e B A2 e MV 2 (8 40109 o ALY 8 A
FIR) o AR, AR AT S UL 8¢ 2 IR ik B - R %
T, JEH AR A R 2 K.

7. PSP I TAHERAETT AR AR K, IFAE R S5 LU v 4a 14
BUE. FEEREHe 2000 FEAG USRS BT A 2] 5 FE BRA G R ) TRRR 2R
15 AR R LA, X TULAE TR 13 4FRTSE . © BRI TESZY)
S TARAE R Z IR A AR, R — B2 2 SV K2 B S HLR R A ks
Hufr, THZRRSSEEAEMMIRR.

Z. ERFVUETRIITAE

8. AEMImiZE AaAH R TAE, GRFH () 25 24 KA H-28 TAER
M RTHAER TAERI ST “ B PRIEA AR ZR . B BRVE 2 AR e 5 [ 1 A e
TN TAE. BREMVFZ TAEW K I E BRVE A € ) 8, BEARZE e
X Tl B2 PR G 20 1 3R e I A I 4 T,

9. ZTRAWIEH (M) 8524 4, "7 4E 1949 4ERI 1950 4E 55— RIS R 4il
EHSCT A SR E BRVE R B T A 2 AT B R . AR AR
#hssk 7 FiManley 0. Hudsonff TAESCH: ™ H3EAE b, ZRASIRH T LY,

? CGER T R EBRE TR R R A B WY VP EBRIEYRS 2000 4F 7 H 29 HAE®R
BEATIEE /S T ILR S BEE L 25 16/2000 5 sl (— 8 > 15 E BRiE IR R -
' G. M. Danilenko, Law-Making in the International Community (Martinus Nijhoff

Publishers, 1993), 128-9 ( “ZLxf e NI/E O BUBRRE, S5 thilf W& [ [ PRk il &
KRR RS DR B — 3 ” ) .
'"'D. McRae, ‘The Interrelationship of Codification and Progressive Development in the

Work of the International Law Commission’, Journal of International Law and Diplomacy
(Kokusaiho Gaiko Zassi), 111(2013), 75-94,

OARRATRE) 24 SME: “B RSN T SRR, RS 5 RR E B 2 kR,
AR AR H WA 5% S SR8 A B 45 1) 9 AR T o v B A S T ) o i A 0 e, S V7 gl b B
RS RS .

A/CN. 4/6 Fl Corr. 1.

" A/CN. 4/16 A Add. 1o 423 )45 E PRk 0GR, Hudson $2 Hy, ) 15T BR 2 Ji 0] s 0 01 f) H
W, PTHEETHESR: (o) —EZEE T E BRI R W — 2 ORI — 200802
(b) XA HEAEA S KA Ta RSk, (o) HALEZR BB Rk GF 11 B »
TAESCHE BEIR T 2 A5 B vk (R E 40 1) A

13

4 13-34074 (C)



A/CN.4/663

BLFE R 22 P08 48 R R 0 BORR ILAT SR I ik (K AR AL A pR RS LAB AL (1 47
T, AU ES E S T A . X MR S ) R R RS, EE ORI E
BRI, T BRI 0 — L E R AN A e 1, s (RS ARG ) . (H
BrAhEk P g ) K B,

10. A T B SR BE LR, 1948 4E 17 A1 1971 42 '° 40’5 T Wit T prikin
TN . [PIE— & 1948 SENENEAE B BRVEIHUR” bRl R A TR, IR =

“CEBREBEA) 28—t )\ FE T RBREIHIE, IR 5E B 13 Thl [
Bt . B E B Rad e s A28 S BB S fro DRI A
WP S AR K52 3, 9t 5 [ s I A K B RN R S AT R R IR 21
B LAZE A5 7 S H R PRk B SO T ) B G2y 28 =+ )\ GokiA A = K&
TOEAINE 2 — 1) — S — Rk s U o KRR T, (EAS MR EE. K B
TRIRIR IR E OGS TARR— Rt RN, R AT A R GEMEXTFRI 2R, A
St TARATIA DI R SERR T 2. SR, AEPFE BN SOMBLARRE, 45 [ brik
e R A By RS F 5 RVE O Rl By 2, VP oA . 7

1971 4FFIBESEBCA FHA SR KX R . (H 1998 SR — 3 AR IE AR SAE “ [ By
ARG WRE ERABINIIE " AR N AR 5%

“IE PRk s ANAEILBORE R AN P Ll (R AIERSM) o S
BRiE RN T R L R AR R, WX AT om %, e Bhas, 1 HARVE
FEANTTREMT o BEAh, T FEBRIEMIR, r) U ARAE Y (Bl A48 2452
SBAIBRE? ), MAE AR YER (Bl AR R AR ? ), I Fk
ARASE o AL W FE R e T # i . 7 ™

13-34074 (C)

(1950 EFEPRER ALY, H%, 367-374 (1950 FEEBMEZR RSN, A/1316 501,
5 24-94 B, WRRIRE 90-94 BY): C. Parry, The Sources and Evidences of International
Law(Manchester University Press, 1965) , 70-82, reproduced in A. Parry (ed. ) , Collected Papers
of Professor Clive Parry(Wildy, Simmonds and Hill Publishing, 2012), Vol II, 1-105,

'S A/CN. 4/659, % 9-11 Bt. 1968 4F, WRMERSHKHMESMIT T bR A LAk [ 5 01 5
a3 oRIETRIY (CM/Res (68) 17) , % CryuilRI) oA —LEE K RYIFIFELL; 1997 4EX}
CRVETRDY BT 7 E KRBT (CM/Rec (97) 11) .

S EBRAZE RS A TG RN E FREM Y RIE, <G EEPRERRSERE 18 4%
1R P E AT 1 75 4 TAE—— R PR AR 45 ) (1949 4F 2 A 10 H A/CN. 4/1/REV. 1) (B
ErEHRY), HEMGT: 1948.V.1(1)) « ZHRAHTILE 1960 4N 1948 2EME Y0 i Hersch
Lauterpacht 5 1: (1960 fEEPREZ R SERD, B4, 52,

O EBREMEYS: BTG 1 TAESCIE: A/CN. 4/245, (1971 EEPREZRRASESY BEEH
R, BT B 72.V.6) (B4, BB, AN, L.

VORI 17, WA 22 T,

2 Report of the Study Group on the Future Work of the International Law Commission, para.
104, in M. R. Anderson et al (eds.), 7he International Law Commission and the Future of
International (British Institute of International and Comparative Law, 1998), 42.



A/CN.4/663

TR PGEH BT BN, T LLAT IR AR . (HZR s i) 2011 4410
R RE:

R [ i D R AORABE  50F [J 158 R ik ] RSORTTf  S R P B 22 5
HEL, XA RGBSR, AT RERATH R SRR . Z BrAnit,
J R 22— S AR BE ST FE ik il R A B i T X H i 22, i/ 22 1R 5K 1
WVEBEA BL . SN LA B 2 RN ARIARBO 2 A TR A B ™

11 RS AL 45 5> (A/CN. 4/659) BTk, & s CAEVF 2 B & AR B 2T BT Fe
TR E A ). 5 Rk B SRR DA 4x H 1949 SELIRIGA R TAE L2 2
FEARAE LT B 25> L AUy T R e 5 58) » 5 I 2 b s AT I AR
HRES I PRVA R SRS TR BT ORI B R R SR AE R )
H T AR E SR E B M SO G R N R AT 753, i (a) &
A0k (b) B (o) PriflEMEs GEH L EmE) s (d
PRl VBRI SRE ;s (o) RNER AN VAL FMIR A RIE .7 &5k Ib
i SHAAE I PRy A R BLSARE A28 5 7, ) E 4 DR« 370 dhd i
JH R SC55 (10 R DU 5 3 R DU PAY PR >3 A58 1R By U PR 0 SR ARy i A 5%, I 1)
SBEERE S &AM BEBRE RRA K.

12, B ARA ISR ERIE M A IOME Y, Ze 1 S an 28 [ S B 1K SO A
R A >3 A5 R Bnd s T B S UE A R OGBS FE IR 3R . A Bk iR Y, BRI I
B4k, ZASAER I “ AWK “AEAEBOE SO SR Brid 30 22 A
EE7 2 RS FTHI RSN . #RadR i, 2SR VG E AR R 3
FHORIR “ FREEZ” I “ 2P RL Y, AR A AR & AN 2 Ll [ b
A 28 5 P TATAT K

IS TEEFNGR
AEBMBTEEMER
13, [EPREE AL 2012 4EREE 2 . AT RS RAEA TS s

7
W7 e T AR S R [ BRA R R TARI AR R . PR — A
e, AL R AR B S STABE IR B ik (K TR I 7 R “UEdE 7, 2 AR A LI

R4y 2011 R AR A, A/66/10, 53 B
> Dl A/CN. 4/659, %%,

b, WA 26 B

b 3.

2 4.

13-34074 (C)



A/CN.4/663

13-34074 (C)

PR A BUE ;s 55 ANFRH, XSRS FE SCEAK—2 ™0 HALER,
ot Rl e 7 IR B, R TR, AT RS A BB T,
115 U R N7 8

14, FFRRTE 5, TEIRbrE 2 A KGHA, AL R H bRl S A e B > 45
PRy U K NP ERE R 2, DL BLAR T OL T B W A 5 XS . X2 At
v AEAN R R A ek B s A B AR VR B AN AR 0

15. B AREHEY “formation” Fl “evidence” BER: A THiEIFE—J M
P By RN A A7 A, AT W6 LR RS > 158 [ vk R DU PR T R ) 225K, 2% rE il
SR IR PP ELRIIE Y . Rk, AR VR A DR SR SO (RS S0 1Y
P i RE G ) S WA~ R $ 5 Y L T ELBT AT SOAS R /) 2 SCAH [

16, [FEBHR, Fpal2 B, St REmEa 2, AT 2R
AW TR R 0 — UK, Ut NI S T S > 16 [ ik £ R iR R R iR is
PERGOL o — L8 B B HA © P 0 T ST 1B i A 2 1) 7 i I BT 323,
AN TR I A . ™ R SOk, 28 5Y 22 A IR T G T o0 18 e
TR PRI TR B8 TR (1 1R ik IR, AEANGITAG 4 J 7T RE R AR A R o

17. 2012 FFHPRIEZR R AR B WBHERY], ) TR RA DN RS, &
BRG] 5 2T AR BR %, AN i A ol AN SR B A LB A
2. HAb L BERR: “EPR AR . [FEREL R S R s = il
“ 5G4 RREAH DRI e Vs AL S A0 70 =7 SRR BN NAR IR, PR 43 St
LA i, ™

18, ANNFE B by ox TAR 45 RoR 2 M Tl SI A5 I B de i) — R AR .
S, F AR U W 23 A5 R B2 U T R — SO R S aiE Al 325 e BT iz
ML, Z O o TARMNE I8 RN — B VRN “4e”. ™

26

2

J

28

29

30

w
ot

AT -5 SO S e B s sl g A b “TR UGS 7y VA3 “formation
et identification”. %3 “Qopmupopanue u nokaszarenbctso cymectoBanus’ . PHHE S 3L
“formacién y documentacién”s

WR S —.

E FRiEZT a8 TAER SR, WHPRMEZRSE T /\URS i T/EHRS, A/61/10, 25
251 B, LLJ&% A/CN. 4/L. 682 50 #4EF1 Add. 1 il Corr. 1.

AR IR« 4% 2 B I [B] 3 AR 7

R A A SRS o T REE G T 5 4 2 R AR O 1A i IS B o R S 5B 1) 2R — R
(A/CN. 4/660) , i 7 Bk,

CIeBUE 5 B Yt “4%Z3 DU (W3R, BEIR T AR SRR R U] o «ee--- Sy 0L 55 T2 FH 243 B
PRALE W I N LU Sy S R AR Rt — 2SR dr 5 . BT IX— IS H 5 2 2 1%t
=, W2 NEEHMARS . eSS e (B3, AR



A/CN.4/663

19, ZAME TR BEREIR — AN B, 75 R BRVE AN IR STk, e [l b AB:. > 1]
Brfid: 0 RIE R ANTE R R 7T U, PRI oI 15 R v T S R R 1 7y X
FEAT AN o AN [ AT > 58 ] e 32 ) F8) FE oA 30 ) 2 77 A R Ol ) ) e, A
b i S SN A R B P 90 AR ) 15 DL 45 3 AN TR] AR LAAS [ 1) B e i,
REBETAFWLE, WaNAEMFRLE LERL. ™ RN, MiZids, HkKk
MAEVE T G R UG, I BREA R SRR, BT R AL TIVEEH, &%
D T PR BRVE AN A BATOLI, TRE—  B— VR R R 7 0

20. [EBMEZR RSPV RSB I 0 S — AN BV, ORI E R A Ok TR
I 152 Ak 7 MAZ A, BBt TF A A T3 7 10 T AR i T “ W%

3

N

3

@

3

A

w
a

37

Fan W, E. Klein(ed.), Menschenrechtsschutz durch Gewohnheitsrecht, Kolloquium 26-28
September 2002 Potsdam(Berliner Wissenschafts—Verlag, 2003); R. B. Lillich, ’The Growing
Importance of Customary International Human Rights Law' , Georgia Journal of International
and Comparative Law, 25(1995/6), 1-30; H.G.Cohen, ’Symposium: The Global Impact and
Implementation of Human Rights Norms: From Fragmentation to Constitutionalization’,
Pacific McGeorge Global Business & Development Law Journal, 25(2012), 381-394.

540 W, W. Schabas, ’Customary Law or ’ Judge—Made’ Law: Judicial Creativity at the UN
Criminal Tribunals’, in J.Doria et al. (eds.), The Legal Regime of the International
Criminal Court: FEssays in Honour of Professor Igor Blishchenko(Martinus Nijhoff
Publishers, 2009), 77,

54N I, J. & Aspremont, ’ An autonomous regime of identification of customary international
humanitarian law: do not say what you do or do not do what you say?’ , inR. van Steenbergh (ed. ),
Droit international humanitaire: un régime spécial de droit international?(Bruylant,
2013), 67-95; T.Meron, ’The Continuing Role of Custom in the Formation of International
Humanitarian Law , American Journal of International Law, 90 (1996), 238-249.Meron has
also suggested that”it is difficult to find positive, concrete state practice with respect
to rules that are largely prohibitive — as the rules of humanitarian law generally are
— because such rules are largely respected through abstentions from violations, rather
than affirmative practice”: T.Meron, 7he Making of International Criminal Justice: A View
from the Bench: Selected Speeches (0Oxford University Press, 2011), 32,

[ PR S BRI VR ROKAR], RS SRR, 2012452 H 3 H, A, 373 Bt ( “AAEKH
(K, S A AH ORI B SRABGI WA Lo oo TR S AIER R 4R B o7 ) 5 KOEEEURBEI A, TR T
KIFEEPRERE TT-94-1 S EM, TR ] LR I8k CEVRITEE) » 1995
10 A2 H, 5599 Br( @M FEANMRITH K, FEE AR E B2 HBL — 28> A U
AR Z T, A5 EEHEN e W aCRe P RE IR R o D >3 ORI ol R S U ) A7 it
P ff e I SRABHBI I, AR DAl B AR 5 SI2 B i~ T A2 A T S A A AU Bl A S5
WK SEERAT A, BIEEEAEAANEAN AT BE o I TR0 AR S A FC DRI, AR A AT L% D3
AN FITX (FERELL PR ASWATAGREN) , 1M1 HICB P RS I A A AR
SEERHOAT A MG s BN, 0 TIREEOT, IR A EEMANEBUR, P2 R
RPN TE. B, RV ST BN s U R, BATNAZ R, d FABGEK AR
MR, EEROBI ERBIEE K BT E S MR FHETM "l EE ) .

NG TEAL o BEI B o TP (L P MW R R ) SR R AR RN ) (SR B 3 HE T R L W A
20, Ak, 20124E 6 H 19 H, WML ERRE, 28 B. 70 A/61/10, % 251
Bry ST /N E B R E R TR S (A/CN. 4/L. 682 Fl Corr. 1 Mz Add. 1), #5 33-34 B,

A/CN. 4/SR. 3148, £ 6 7T (Murase) .

13-34074 (C)



A/CN.4/663

13-34074 (C)

FARE” Tl % RS GO, ARAF B I A g 0 4% D I FRVE S
ks RGSABEIUTH, IERILE M R

21, Z AR TARRE R AT b BEAL BR A e >0 158 & By U PR R g 3 e i,
257 KT E KB 2 BTN T SR HERE K LU SEPr 2% lE IR R r] Ao
Wiy 5%, AE PRI 200 A S ORI FE Bt o4 44 4 gt ek, V9
AP T3 HAMEFRE R AEAT B A AERHE, T2 ZER0 > 15 P idid o
FERCEIPE T, LR ZH 5 HA I B YIE A4 CRE g 4l ™

22, KA JILR ) PR RV T R B I S AR 0 T 4,
IR R S 25 5 AT 3 PR OO S, TS A B S
SIS R BSR4 AR e R R 102
s RO, S8 76 R A 52 T 1 £ P10 0 B K 3
BT AT R A DA I I R e DA R SRS R

23 PAUE, KT LERTRIHON AT

L H. AEICERSRIREREAMMM K SIER.
= 1 I i 55 5 A

24. 2012 4, {EIREAR RLRGNT R MBHE TH b — N, W AL
5 I iR B SR IS 8 ) (R B S AR .

25, RNE R RIR K H P At o A 2 I A N AV A LS
HAT ) S5 PR — e T B MU 0 7 5 S A vk e . ™ RV AN

RIS AR, ST B R SR U (1986 SEEBRA SRS T IR R ) R T
“HBRE MR A I, 28 936 TT.

R CREUE NI, 5 2 B,

" 2% HUBON T2 B3 2 1 T 00 T B ANVEAT D0 # DA 5 T A 73 S AR U 5 k0
HD]ES

RWW, AL AR R R AR X RN S R R R B A
M. H. Mendelson, “The Formation of Customary International Law”, 272 Recueil des Cours
(1998), 155, 188; %W, K. Wolfke, “Some Persistent Controversies Regarding Customary
International Law”, Netherlands Yearbook of International Law, 24(1993)1, 15( “Hfgsz[H
B I8 AT AR BRI TAE R AE SN & REEIAT . X — TAERE A S L ) o

" RE 3 A 4.

1969 H (HEHAISLLTEALY FHA RN (EBGIAL) e SGEREH: W (F
E R TAFIIGR) 46 26 4HIPHTE (5) B, (2001 AEMEBREZR RaELY, B4, 485 W, (K
TEBRH TSGR 5 26 SRMPETSE (2) By, (2011 AEEBREZR B4R ), 4 120 7.

(YN LAY = 4% S WL P. Dailler, M. Forteau and A. Pellet, Droit international

public, 8th edition, (Librairie générale de droit et de jurisprudence (L.GD.J.) 2009), 220-229; L J.
Frowein, “Tus Cogens”, in Max Planck Encyclopedia of Public International Law (2012).



A/CN.4/663

N RS AR “mg” FONME R, " LTI AR
HZMGIIE 5, Hg BT IR R, " A SO R R R R
[l 256 3% 41 o R0 000 10y PRV S AR A7 T SRS R R T DA b 5% 1 ik
T S5 Brvd i — AR S ™0 50— S8 A U7 DA% ) s 0 RV T > 45t

10

b

4

)

4

3

48

" WL R sy B BRVEAN AR ) T PR 2 R R R S R I A BN (fl

Martti Koskenniemi F-#f) FITFSCFITE1F H WS 6. HBRIEZ N4 2006 455 H1HZ6 H 9
HRM7H3HZE8 H 11 HEHR T /Un ik (A/CN. 4/L. 702) 5 LUK [ FRik B A g & 2 3%
Bk A, XY EE: (NIREE N RGBS ) CHrig k1. 2002 42) (WIS 3 S0 R ik =
HEIR) , AR SZ 8P, Jlgk, 2006 FEEBRIEFREEGIT ), 5 6 51, WA 52 1 (EXK
R (PR E R AR AIESINURIA), 2012 4F 2 H 3 HEAEY), & 92-97 Bt (Sildik
o5 1 S SR ) (LE R R ZEN IR, 2012 4 7 H 20 HIAIYe), 5 99 Bt. 53
Frowein, iy 44, 55 3-5 B ( “PUbmrAud, 9410 B ARG A 1 bR AvE A7 % 4] %,
AL S AR FEAR B T DAL ) .

1 W, A. D'Amato, “It's a Bird, It's a Plane, It's Jus Cogens”, Connecticut Journal of International
Law, 6 (1990), 1-6; K. Kawasaki, “A Brief Note on the Legal Effects of Jus Cogens in International
Law”, Hitotsubashi Journal of Law and Palitics, 34 (2006), 27-43; H. Charlesworth, “Law-Making
and Sources”, in J. Crawford and M. Koskenniemi (eds.), The Cambridge Companion to
International Law (Cambridge University Press, 2012), 187, 191; P. Tavernier, “L’identification des
régles fondamentales, un probléme résolu?”, in C. Tomuschat and J.M. Thouvenin (eds.), The
Fundamental Rules of the International Legal Order: Jus Cogens and Obligations Erga Omnes
(Martinus Nijhoff Publishers, 2006), 1, 19; S. Kadelbach, “Jus Cogens, Obligations Erga Omnes and
other Rules—The Identification of Fundamental Norms”, in C. Tomuschat and J.M. Thouveinin (eds.),
The Fundamental Rules of the International Legal Order: Jus Cogens and Obligations Erga Omnes
(Martinus Nijhoff Publishers, 2006) 21, 28; L& M.E. Villiger, Customary International Law and
Treaties: A Manual of the Theory and Practice of the Interrelation of Sources, 2nd edition (Kluwer
Law International, 1997), 7.

A.Bianchi,“Human Rights and the Magic of Jus Cogens’, European Journal of International Law,
19(2008), 491, 493,

#4n . A. de Hoogh, Obligations Erga Omnes and International Crimes (Kluwer Law International,
1996) 45-48; P. Reuter, Introduction au droit des traités (Librairie Armond Colin, 1972), 139-140; M.H.
Mendelson, FIVE 41, W25 181 TT; A. Kaczorowska, Public International Law, 4th edition (Routledge,
2010), 28; R. Jennings and A. Watts (eds.), Oppenheim's International Law, 9th edition (Oxford
University Press, 1992) 7-8; R.B. Baker, “Customary International Law in the 21st Century: Old
Challenges and New Debates”, European Journal of International Law, 21 (2010) 173, 177; A.
D'Amato, The Concept of Custom in International Law (Cornell University Press, 1971), 132; A.
Cassese, “For an Enhanced Role of Jus Cogens”, in A. Cassese (ed.), Realiing Utopia (Oxford
University Press, 2012), 158, 164; T. Meron,“On a Hierarchy of International Human Rights”,
American Journal of International Law, 80 (1986), 1, 13-21; A. McNair, Law of Treaties (Clarendon
Press, 1961), 213-215; J. Paust, “The Reality of Jus Cogens”, Connecticut Journal of International Law,
7 (1991), 81, 82; J. Crawford, Brownlie's Principles of Public International Law, 8th edition (Oxford
University Press, 2012), 594; N.G. Onuf and R.K. Birney, “Peremptary Norms of International Law:
Their Source, Function and Future”, Denver Journal of International Law and Palicy, 4 (1974), 187,
191; F. Orrego Vicuia, “Customary International Law in a Global Community: Tailor Made?”, Estudios
Internacionales, 148 (2005), 21, 36-37; Ll & B.D. Lepard, Customary International Law: A New Theory
with Practical Applications (Cambridge University Press, 2010), 243-260; Forteau 5¢AE ¥ [ Fri2iZs 5t
KU NT IR BE, SR REIE SO 125657 (A/CN. 4/SR. 3150, 5 11 50) .

13-34074 (C)



A/CN.4/663

13-34074 (C)

Y AU, SIBRERRESO R FIE M AT RN, —, *7 AR, W
AR 5R B 5 SIBEBREIC R, ARAS BRI I B By R R .

26. KRIALBERNARESZ, AIEXMEL. B, S BE S
TR W] BN A A 3% R LN, s 2 DA 3% 4w s KU, s FL >3 458 P Bosics L UL
5% ] AT T REIE I S R AL BRI R R o MO, 3R )ik “AEIE
i TERRIAN 205 A AR, AN TACL a7, ™ 2012 RIS Y
[ Pidie A 22 2 BB RN N R By 2 BRI, AL i i AN B R 3R ) ik
27, NBEGRAEACE M LB E RS, 7 R R RS S R
N B AN DR L i R AL U — 8 0 I LA o AR, i 2 o —
BERE A ITIR, X IFAN B AR LR A E RN, AR E O N IE s AN K
XL

19

5

5

5

0

141 I, M.E. O’Connell, “Jus Cogens: International Law’s Higher Ethical Norms”, in D.E. Childress
III (ed.), The Role of Ethicsin International Law (Cambridge University Press, 2012), 78, 83; M.W.
Janis, “The Nature of Jus Cogens”, Connecticut Journal of International Law, 3 (1988), 359,
360-361; G.J.H. van Hoof, Rethinking the Sources of International Law (Kluwer Law and Taxation
Publishers, 1983), 164; J. Vidmar, “Norm Conflicts and Hierarchy in International Law: Towards a
Vertical International Legal System?”, in E. de Wet and J. Vidmar (eds.), Hierarchy in International
Law: The Place of Human Rights (Oxford University Press, 2012), 13, 26; Lz F. Domb, “Jus
Cogens and Human Rights”, Israel Yearbook of International Law, 6 (1992), 106. Murphy ¢4 7E
BrvdiZe U BB/ T IR B3R FR AR UL, “ B IR SRIE AT f 52— 1 B B vk PRI, 12
XS FIIHIR I BR " Tladi sEE RN, “IBEPHNEMALNERE T ERFE, MiRa)E----
WU T 476 7 (A/CN. 4/SR. 3148, £ 8 1 10 1) o

G UL M. Akehurst,“The Hierarchy of the Sources of International Law”, British Yearbook of
International Law, 47(1976), 273, 282-284; G.I. Tunkin, “Jus Cogens in Contemporary International
Law”, University of Toledo Law Review, 3 (1971), 107, 116; M.N. Shaw, International Law, 6th
edition (Cambridge University Press, 2008), 127; C.A. Bradley and M. Gulati, “Withdrawing from
International Custom”, Yale Law Journal , 120 (2010), 202, 212; R. Nieto-Navia, International
Peremptory Norms (Jus Cogens) and International Humanitarian Law (2001), 7] & [
www.iccnow.org/documents/WritingColombiaEng.pdf, pp. 11-12; P. Malanczuk, Akehurst’'s Modern
Introduction to International Law, 7th revised edition (Routledge, 1997), 58; LA & A. Orakhelashvili,
Peremptory Norms in International Law (Oxford University Press, 2006), 126.

GJ.H. van Hoof, R 49, WE 163-164 5T ( “anfaf[alZ « ST pryk e mfi srom bk 7 i 2 15
RIFEEAER XA, WH T DUl R e F e IR &/ R . R — AN KT
TN R, AR ARSI ST By i 3% ) ik MO S AR DRV, DA Al 2 A g =345 s i = A )
AR EE LRI — B E BRI oo SREARRS, QIR — A AT IR NS B4,
AT REAR A R 4518 s FEX O S I NS48 Y, 20 [ o2 4h bt pi [ il 8 P2 e R AR B4k,
DR] L tof 2 [ B2 5 BRI 240 3R () | B ) ORI EL BT R 2, Tl Rk A £ 7 ) .
A/CN. 4/SR. 3148, 5 8-9 U (Murphy) »

B, Tladi SE/EXTEFREEZ 4R “RERSRS1E &N TS N80 $2H5EN; Park 4t
AR, e A 18R 4 o ) ] RE S |t — RMEER (4251 WL A/CN. 4/SR. 3148, 2f 10 5L, LA
K A/CN. 4/SR. 3150, %5 9 7). YW, 1993 4F A. Jacovides J&T- [ BriEkZs fl o3 N o iU L B 1)
A (1993 FEEPREAR R SERY, B, £, 5 213-220 T

11



A/CN.4/663

H=25: TREFEED ERRERIMR

SBERERES (EBREBRMLA) F£=1+/\ELER5IHE MK
L SER

28, [EBRAPEIEM, 1 i I BHE B ZE R MR —. °7 I IR
FRIRIEME, 0 B1 AL BRid 0 e 28 R VEHE T .

29, (HPRILBELY) 5 =4 )\ G — I 2\ s o T B i A8
i, *° LARWT:

“o RO TRRURAS I, WK iRz, BRI RS
(7)) A s ) bR 2y, AL VA 2 ] R A
(H)  WEs B A UEW] Ty 28 4252 vEAY S
() AR SO 45 Pk N s

(G0)  FER T IV Z T, FREAM LA I BsR 5 L AR R
Y, AR AR Z AN BERLE .

12

5t B A — RS AN 218 3C I F. Mégret, “International law as law”, in J. Crawford and M. Koskenniemi
(eds.), The Cambridge Companion to International Law (Cambridge University Press, 2012),
64-92,

I ORFEE BRids IR 2R DX 00 S ARVE A, 0 20 B DX 232 R ) 5 A g S )
HbRHE. “JA” RSO R, B BB A AT ERZ TR
WA B A TR N . BOEHA LA (B AL D. Thiirer, “Soft Law”, Max Planck
Encyclopedia of Public International Law (2012); V. Lowe, International Law (Oxford University
Press, 2007), 95-97; M.N. Shaw, #ijyi: 50, ULZ 117-119 51; LA S.D. Murphy, Principles of
International Law, 2nd edition (West Publishing Company, 2012), 111-123. {H/&, BiL@E GG B
TR E BRik s b el RUREE A I AR o PR

B ET/iﬁﬁEI\d*lﬁjJ AP FE B U AR A R S AR, TR DRPRIR < R] e SOAREAR R
MBUA. A%, 405, EMmsEZCkIE”: A. Pellet, “Article 387, in A. Zimmermann et al, The
Satute of the International Court of Justice: A Commentary, 2nd edition (Oxford University Press,
2012), Marginal Note (MN) 111,

)

55

57

I. Sinclair, The Vienna Convention on the Law of Treaties, 2nd edition (Manchester University Press,
1984), 2.

°% A, Pellet, Wiid 56, W55 812-32 W, 5%vE 209-249. sHWIT S, ANLEHE 1920 4EHE K
= KB DT A S TS S AR S 2 YE: WL R. Wolfrum, “Sources of International
Law”, in Max Planck Encyclopedia of Public International Law (2012), para. 10,

13-34074 (C)



A/CN.4/663

13-34074 (C)

30.  (EPBREFBRELY H=1)\&E—IHRYE (EFERERRL) FH=1)\
S HEAMFE. JaH R MEEF B RRLST 1920 44 H bR e H 4o g0 s
Mo ™7 %L FEMZR 4 T Baron Descamps JR A H %S00 -

“TL BRI, RIS E RS Ok [ SR .

ST A% 2 51 45l [ B B o e B S W (e s 0, LT 0% 1
Root-Phillimore R, WhBlE ISR R “ BEBR S8, A1 % B ) FH 2
WSR2 A 7. O R, R R A ARE T LRI “Eps 1,
VE A Z AER, R AEE 7. SR SR BRI, AN R L
Ml E BNl . 7 1944/45 SERLERGERL (EBREBERZ) I, IR T LU

N 64
o

3L HH AU =T KK SRR S—rim, B AU«
158 By RN PR T AT AN G BE E3 . (I BRiE e ) 38 = )\ S0 IX A 2L

59

60

61

62

64

o
a

DT SR AR e ) B, BT, MRS 1907 4E 10 A 18 H (& Tt W brdili Jidk e A2 (-
)Y S CRIHAE) , AR AR RS DL T, RERH “ B BRvERIN 7, fiid 21X
SRS “ N7 IL AL Pellet, HijVE 56, 557E 11-13. KT & MERS T W O.
Spiermann, “‘Who attempts too much does nothing well’: the 1920 Advisory Committee of Jurists
and the Statute of the Permanent Court of International Justice” , British Yearbook of International
Law, 73 (2002), 187-260; LLJ% O. Spiermann, “Historical Introduction”, in A. Zimmermann et al,
The Satute of the International Court of Justice. A Commentary, 2nd edition (Oxford University
Press, 2012), MN 6-22,

VRS FENZE R (1920) , 306, BHF = &IZE 2SR E AL Root 38 H 192 SCRRAE “ 168
W7 BRI “ZAEN T Ab, B S IAEE: 344, H—. Descamps i, JIBREPREE “RHIE
[ BryZ] g —Rh RS AR TR T S 7%, RO e se e r= L TAWERIE ik L, =k
TR EAH A ELFEFTFHEE”: 322,

[{] F, 548,

[{] F, 567,

Ak, 6800 TEHMIZR ey M MRS, % B BRI, RIE G AKIN, SR

SEFE T A I ORI 2l

Spe —

= )\ — DU H KR A 2 WL P. Haggenmacher, “La doctrine des deux éléments du droit
coutumier dans la pratique de la Cour internationale”, Revue générale de droit international public
(RGDIP), 90 (1986), 5, 19-32; A.Pellet, Wi 56, 55i% 17-48; LI R. D. Kearney, “Sources
of Law and the International Court of Justice”, in L. Gross (ed.), The Future of the International
Court of Justice, Vol. II (Oceana Publications, 1976), 610-723. 1950 £ Manley O. Hudson [7]Jiji
ZWAI L, b GRADY HRREA “IHARHRAT AT EER 157 (1950 FHE%), 5
#, 60, H45 BL.

%131 W, J.L. Kunz, “The Nature of Customary International Law”, American Journal of International
Law, 47 (1953), 662, 664; LI K. Wolfke, FiyvE 41, W3 3 7. Villiger ¥'5id, “AFF%N,
XL A G fee e o FRHEIEBEANREN A S5, T REN T I T HAE — R HOok 3
I AR B S, B R A5 A a7 ST UERE 7 M. E. Villiger, AiF
46, WEH 15 Ji.

13



A/CN.4/663

RET IR AaA " 0 i H “CRRet (EBRERRML) BN
AR T AERE L R A AN Y B 5D, i A K 56 AR B SN &
w, REEIFATEE”

32. JERMCBAH R LIRS =1 N\ EH . *° BRI\ & H I
WA TG T v e, 7 (E 3 A A JFC S PRt 3 P T At sk
FIVERE, H P2 IR TR LR BE AR RE % B RELY i Aok ™

33, fEALH N, AL EBEEREE (EEREGEMRLA) B )&% Il
P Bk SRR 2 TR R R EA R S, AL ORI f X S0

34. IMHEFRE S KA Z MR RRA LB —ANEEI M, 7 LU
HHT S, fEZ, EEERIZ AR Rk, MEER, hirs

14

66

67

68

69

70

71

D.J. Bederman, The Spirit of International Law (University of Georgia Press, 2006), 9, 33; %5 I A.A.
Cangado Trindade, International Law for Humankind: Towards a New Jus Gentium (Martinus
Nijhoff Publishers, 2010), 116 ( “SFEFriBE LY 8 =1 )\ AR G5 H R I BAE T 4 e,
fethIh Y AR AR N IEAEET T ) .

S. Sur, International Law, Power, Security and Justice: Essays on International Law and Relations
(Hart Publishing, 2010), 166; %3 Ul R.Y. Jennings, “The Identification of International Law”, in B.
Cheng (ed.), International Law: Teaching and Practice (Stevens & Sons, 1982), 3, 9.

A. Pellet, HIVE 56, 5%V 49-54. 1928 4F (FI PV PR a2 30E 1) 5=+ )\ % (&
1948 4F CRUGE B GTIEAR) Y 3 1 J\S) s ik ek g [ i) £ i (AT B0 ) 28
=t =% ANBAISERRL NS (RA)Y $B=1 )\ KM Flin 1982 £ (LA H#
HEALD BTN+ =4, 5 RALAREE: flin, (EERRSEERR S D
210 A4S 2 T(“IE 420 S B v SR AR, 0 4 A 5 [ v
fifi e R ) s CAEPNIBR VAR SCE 50 28 14536 13k, HhaREy R T EPRER ISR
X BAEAE LR OWMERE =T N\A&E T HKEEMAD) . FrERRaSAETETER
= I\ESE TS 5L 1953 4 (R P AL R E) i+ 4 (1953 FEEFER RS
FRY, %, 9210 50, LLK 1958 4F (HE) W4 ( (1958 FFHE R EE R SFEL),

HA, 84 1) GXWIASCHILL N HI R w TE 4G WS 7 AR HE R AR
7).

M. Forteau, “The Diversity of Applicable Law before International Tribunals as a Source of Forum
Shopping and Fragmentation of International Law: An Assessment”, in R. Wolfrum and I
Gitzschmann (eds.), International Dispute Settlement: Room for Innovations? (Springer, 2012), 417,
420-421,

NICEEJL . Thirlway Hil: “ AN =1 )G 5 R IE ] T HUAB I BRIk g 7: R
Wolfrum and I. Gétzschmann (eds.), International Dispute Settlement: Room for Innovations?
(Springer, 2012), 313. KT (BEAEBEHELEAL) B oH A F=40d “Hih5ARALAM
FRA T FE BB 7, Thirlway HiH: “ARGEHIAE S B (EBREBERAY 256 =1 /)%
R AU (FLE, 28 314 50, I 9) .

I A/CN. 4/659, #5 =" B,

13-34074 (C)



A/CN.4/663

13-34074 (C)

AL AR, DU A 2 20 mT REACHE LU AR SRS 110 158 ik
RO AR ROFT R, JEAE D B AR Y s sl AR AR R, R
FH IR0 S A8 ) B vk LA SRR o 7 A X — DG R A NGRS, <2
AR B E PR VR AR RS, R H 25 OOEA R X NG R 7, T BN
Ad, MEERE ISR, B AR AR L2 s e R, A
&Fo 74

35. AEENSRH, AAPLLER L B B S [ PRVE IR . T Xz
MIBEREAE BT R, WA —E e MIERAER) ZHRZN R EmE” »
LR, 234858 B Bk M3 F T A LR T e (K i, 70 7 Y T e 4
I TR A S AR SR 2T Z T R AR . ™7 23188 R v MU v R AN R 2 Th T

72

7

7

75

76

7

3

4

-

J

838 W, O. Schachter, “Entangled Treaty and Custom”, in Y. Dinstein (ed.), International Law in
a Time of Perplexity: Essays in Honour of Shabtai Rosenne (Martinus Nijhoff Publishers, 1989),
717-738; B.B. Jia, “The Relations between Treaties and Custom”, Chinese Journal of International
Law, 9 (2010), 81-109; G. Boas, Public International Law: Contemporary Principles and
Perspectives (Edward Elgar Publishing, 2012), 84; J.K. Gamble, Jr., “The Treaty/Custom Dichotomy:
An Overview”, Texas International Law Journal, 16 (1981), 305-319; K. Wolfke, “Treaties and
Custom: Aspects of Interrelation”, in J. Klabbers and R. Lefeber (eds.), Essays on the Law of Treaties:
A collection of Essays in Honour of Bert Vierdag (Martinus Nijhoff Publishers, 1998), 31-39; GL.
Scott and C.L. Carr, “Multilateral Treaties and the Formation of Customary International Law”,
Denver Journal of International Law and Policy, 25 (1996), 71-94; M.E. Villiger, HIE 46; LAK
R.R. Baxter, “Treaties and Custom”, 129 Recueil des Cours (1970), 25-105.

T. Treves, “Customary International Law”, in R. Wolfrum (ed.), Max Planck Encyclopedia of Public
International Law (2012), para. 2.

CFE SR 0 I8 R e nhr JRHEA T 1) 2 S AN UE 22 254 T 3h R I R YR SR I & Ak ) (455
SEJR) 1986 EEPrykBe =B % ), 5 14 71, WA 94-96 UL, 5 177-178 B,

“GLILHAER, A2 SR ST B ik O dx T ) [ B A PR -+ 7 0. Dérr and K.

Schmalenbach, Vienna Convention on the Law of Treaties: A Commentary (Springer, 2012), 11,

B W, CHERMFLEAL), JPEMaEE B VRIS R AARPIRET) . Sfitis
B WE bRV EE AN T R EEEMEWIHHE: J. von Bernstorff, “Martens
Clause”, in Max Planck Encyclopedia of Public International Law (2012). 1977 £ (H N FCIY A
2P S HOIMBCERY K SO E SR B BRSOy “BRE IR, B TR R
LEN 2. 1980 4 10 H 10 FIsd iy (4% o R sl FH 2 26 vy e A ok BAT 3 20405 55 0 sl A
PifE RO A1), P E oS 5 By LA 2008 45 5 A 30 Hild 1 (BRI AL, 5
SHBAYH 11 BR.

B, (HERINGELNERLA) NHEEH TR A AL EZ MR KT RLEM I E bR
HRE T (Eth a5 AR A L) AREE A E LRI OC R, il T4 49 B RIEE SR 277 L TRl
K %&: U E.W. Vierdag, “The Law Governing Treaty Relations between Parties to the Vienna

Convention on the Law of Treaties and States not Party to the Convention”, American Journal of
International Law, 76 (1982), 779-801.

15



A/CN.4/663

BRI, A B TR ™ FERETIAR 24 DRI A Y TR BT GV I FH
DU, e Ry Rt vl e e B MR B, ™

36. b JMBHE PR A« — AR %0 K o AR E T, (HIX AR X 4 4 4 11
VERSCHR P OFA T3 B ™ B =T NGRS I o R R ) SO 4%
[ B AN 810 55 SIABE R By kAN TR (0 R ik DR e AN BN 2 P A b, A7
I AN XA RRE AN A 25 Tl [ N 92 R T R S, thodi— JR Pl B Jst o 7 > 458
[ ERE AR EAEAE RO DL, Bk B SRl REVRiE — B PRk il —44
FHRELIR

I By e AT DR 22 3 B AN IR T B AR S . FLJRUR SR DA e R
FET 20 = )\ G 5 — UL O I8 B B i A Y 1R OB o IR R A% 4 P
&, R SIS AR A AR BT R VR, A TR AT N
B8, JLITANIE T2 2 R 1R B2 MR, AN ST 52 Lo IR A 38 %
Je ) — g S

FIRARAER G 0 X 7 SIS R By ) RS 0 (RN S D RS Rl e, )5
A LA T AN B T T [ SRR AR  R .

16

7

7

8

8

8

©

0

st

(HEBIGRLNENLY, B4 =3I “HBREARRAR I FERE 2 Y
SRR WEFNI ARG 18, 451 (17) 22 (20), (A/61/10), 5 251 Bt. 3. Amoco
International Finance Corporation v. Iran (1987-1I) 15 Iran-United States Claims Tribunal (USCTR)
222, para. 112; Baxter, FIV 72, W2 103 T ( “ SL0K 4k S0 — M IH Brvk (¥ P 25 R A f B
TN o BRI 1H S35 B W AR L S S A0 1) L5, AR T MR X 6 S - 0y T R e >
PEBRE, ALt 2 i i s Y F T AR OB ) >3 0 L BRik ™ ) .

W (e I JIEE P R X Je iR AT 1) ZE AN 22 447 30 e PR IRE R A A D ),

HIVE 74, DLEE 92-97 T, 2 172-182 Br. VEBLFESE 97 DUEE 182 By h AR Eie, W8 “BENAT
fF DR 26 B B AT CIZY 25 =748 OO IR T & A FERG  BIRRHRE >0 Pridot Je s
JI) 25k AF AW, (ISR IS S (G EZE ) Rl eI B KAL) A DG S 7.

G. Gaja, “General Principles of Law”, in Max Planck Encyclopedia of Public International Law
(2012); A. Pellet, Tijyd 56, 5311 250-269.

R A RN PP AS IR U] WL O. Schachter, International Law in Theory and
Practice (Martinus Nijhoff Publishers, 1991), 50-55; 73 i B. Schliitter, Developments in Customary
International Law: Theory and the Practice of the International Court of Justice and the
International ad hoc Criminal Tribunals for Rwanda and Yugoslavia (Martinus Nijhoff Publishers,
2010), 71-86 & T-LEIX 77 THIZLRAE HH WIAIX 4 IR, AL B. Simma and P. Alston, “The Sources
of Human Rights Law: Custom, Jus Cogens, and General Principles”, Australian Yearbook of
International Law, 12 (1988-1989), 82-108; N. Petersen, “Customary Law without Custom? Rules,
Principles, and the Role of State Practice in International Law Creation”, American University
International Law Review, 23 (2008), 275-310,

* G. Gaja, HUVE 80, %8 18 Bt

83 7. Crawford (ed.), WiyE 48, W55 37 W,

13-34074 (C)



A/CN.4/663

37, UG Brydade N AT ) 1 B AT A AR R AN = AR AR 5 SC5% . AN A e Aol
PARUAT A o JFARITA B AT A AT R, Al i AL 847 s al
WAL, BUE AL SR A, AN T2 458 [ Bk A & e . >

38, DLEBLITBL, WVE AT 1 IR ] b DU SR Sl RS 5 >0 158 [ B KLU
KA ), IS PR LSRN A G 15 8 T I B Bk ™ EE R A 1 A E
EFAR R FF, 50 A FA AR 5t H AT =, D il g 1X 2R
W, JEHER] 2 A R 543k e Ay o 25 Sl s X T 55 114 o

Ki&
39. AUREE. “ IR B0« SMBEPREHIN " ™ BP5 A LT 0

bRy P . °7 A 2l 3] “— IR BRE” X — I, Sl
BT ORERR” B AR IR RS %0 SRR R — i T RE R A

13-34074 (C)

8

85

86

8

4

-

J

G.I. Tunkin, “Remarks on the Juridical Nature of Customary Norms of International Law”, California
Law Review, 49 (1961), 419, 422; J. Crawford, HJE 48, W5 23-24 T,

TR T A AR L 2 M B BEIR, R R T “ 4Ry ” MUMBHE . ik,
Sinclair B F“ 2 M8 117, A F B FG 5 D ARAE FRATTIEAAT s 2 10 4005”2 1. Sinclair,
HIVE 57, WA 2-3 1T, 55 M. J. Kammerhofer, “Uncertainty in the Formal Sources of International Law:
Customary International Law and Some of Its Problems”, European Journal of International Law, 15
(2004), 523, 538-542.

1969 4 (HEBMALNEANLD, SN H 8 Bl (HEhaIAL) H=1 )\ & HI T “Hbx
HEBEN e AR BTR RN ARG <RI, 1E G [ BRR B o RE (AR R RS Ol
YRR, CHm 5 OJRN Z R WA AP ERE R, RO R
DU TR BARFRIMRIEAR N, B, e E R E AR, E E R, A
RN AR RSN, EOYRNEAREIEA . EISEA R 7 (1984 A Rk
FEHNCYR, 55246 U, 288 £ 290 11, H 79 B ; Gaja HiE: “ BARFELH oAbk
A TN 1 38 R U5 R0 2 T R I 53, R D — 35 (R R R SR I — . 7 (G, Gaja,
HIvE 80, %531 BD.

CHEPME” SRR CTEVE”, R AP E R IR: MW, Janis, “International
law?”, Harvard journal of International Law, 32(1991), 363-72; M.W.Janis, America and
the Law of Nations 1776-1939 (Oxford University Press, 2010); chapter 1( “Blackstone
and Bentham: The Law of Nations and International Law” ); A.Clapham, Brierly s Law of
Nations, Tth edition(0xford University Press, 2012), xiii—xiv. G AINN, FHEFIX—
SR AT AR H 2N, T X — AR Y, i, P.Dailler, M. Forteau and A.
Pellet, HivE 44, W.2% 43-50 i .Blackstone 7F Commentaries on the Laws of England (1765-1769)
R “OTENE” TR BURR E Ry A, BRI T AL, ikas IR B, AR, < T HE
7 A I HRIR AL LIS E B 26 E <5 7E 1789 R Il (RIVENUMEEY (3F 20 =,
H 97, 1 Stat. 73(1789)) h, M T —WiHE, HrpERIE R “JTEEBSEE L B,
EIXPR N b, O ENE” IR B IR E Ry —id 1R SO, A E Rk, 1E
Restatement (Third) of U. S. Foreign Relations Law®f 111 T4k H (1987 4F) Atk ““J7
VL — 1A F T HE R0 S AT 2 R0 SO0 AN AAT 9 285 T R s A 457

o AN [ A P R R R 2B R Bk i A4 A AR K 220 o

17



A/CN.4/663

40.  yAhiessB R “E R 27 X, SR RedR C AT A,
PRI A A3 A ST 468 [l By 5 A7 S8 IR VA R P I ST BBRE 2 TR SR &R

Al S BRvETE SRR < B BRI B “ S, (HAEAT LERE D0 MK thr] RE
R ™ R AT g 5 > W bR 0 1 T () 2 L 3% (15H00) TRV At
SR A ORTE R “ " R <A, 2

120 BT WA, EREEL SR, " R R b
PR PR A A REION AT 440, A A A R RE. s
502 SRR T 4 A BRI 223 0B AL T LA ST 2,
P40 3 R 0 AR O () 132 AT B A2, M L F S
AU B LR P A ) AR

43, SEBR TARE B U . — SOt EAIRTE, A BT BT S 45 Bk a4 —
FARE AR o R AR SRR I B ” A0 TR Pids ) 3%
PN o

44, FE—BUERARTE T HAAAE R — DGR A FTE 5 A AR RS BEEA L8
(M ARk EEEAy, DUBRS ENAE S TE SO S — R ARTE R A . B T
COMBEBRE” i Ah, RIERFET I CE AR i, © 7
RS

45, R RS HITE IS5 18, IXLEHITE w] Bl A Ll AR AREEIEA Tl A i o

18

89

90

9

et

92

93

JAERAZACAF, BRI i B (R BREB A 28 =)\ 45— (1) 3K .

Ji G. L. Tunkin, FIvE 84, WA 422 Gu(X4r “HIVE” F “SJH07 5 “HEEREJHMIE” ) ;
K. Wolfke, T 41, WLAS 2 5UERF] “ 55 )15 FEBRikAT OC M ARTE FIVEA —BUR AT A1 7,
FENPIT X 4y “ BRI 5 B, “ 3B B “H¥E” ) C. Ochoa, “’ The Individual and
Customary International Law Formation”, Virginia Journal of International Law, 48
(2007), 119, 125-129,

Bl CUER ISR LT ALY AT = 5B /N1 =4 (LXK o

G.P.Buzzini, “La “généralité” du droit international general: Réflexions sur la
polysémie d’un concept”, RGDIP, 108(2004) , 381-406; G. P. Buzzini, Le droit international
général au travers et au—deld de la coutume, thesis, University of Geneva(2007);

C. Tomuschat, “What is’general international law’ ”in Guerra y Paz: 1945-2009, Obra
homena_je al Dr. Santiago Torres Bernardez (Universidad del Pais Vasco/Euskal Herriko
Unibertsitatea, 2010), 329-348; and R. Wolfrum, “General International Law (Principles,
Rules, and Standards)”, inMax Planck Encyclopedia of Public International Law (2012).

A/CN. 4/659, =7 C. IFWMAXTABAARBTIFIRE BT, 6T [—RE bRk rEd e
JATFAATFAF B 78RR RS — B . —REEBRVE WESE T —RSIBEU &L (Hbx
IEBEHATY 35 =+ )\&EE 0 (o) TR < — Bk RN SO & E T &N E . B2, Bl
]S M E PRvE ARG 1 R LR Sk A E PRI ZSBR N, JG R iR AR e RN (DA 20T B ) —
T3 2Z 8] G BE SIS ROEEAE M B R 25 IR R AESE) o7 (A/CN/4/L. 682 Fl Corr. 1 J Add. 1),
% 254 T,

13-34074 (C)



A/CN.4/663

2. M. ATALRERMER:

(a) “SREPFRE” 3 “SIREFRERN” 246 (BFRERMRLA) £=
TNFE I (H) SR B EFREHRN .

(b) [ “EZREH” 3 “ARFI7 -ooeees ]
(c) [ “EEB\E7 s “SEBUERE” -y ]
(d) eeeee

FEMFRS: MEERIMRIAEE

46.  [EBREZR RS GETT I TAR R RE R, Dy 7t >J 158 [ B idi R PR T R
R SUERA R A5, TG ARSI R SR DY B2 PR N 25 2 (AR . A
PERT B, HEOA RS R45E, X LUS I TAR.

AT, FICMERIAPEIIE - BEWIRS EAUEABUR R  AGS B Bk BBk b
LA GEAERE R FIG%; R B P S AR I A AR L,
RE R 3358 B P F S A S (s L

+. JEFMEMBFTETARBIMOE

48. BT R g (R SCE 83 22 85 BY) Z Ak, I ATFFARAT I 1 34 S &% [ %
SIS B B TR (0 25 BE (K BORMUL- A0/ o RIME ARt 5] A B B S
I 5 1K) 5 e DA SR e MR B L (R 5 IR 98 2% [ [ s o

49. KRR AR T RS R MEEAT RIOTERE . EBREZR fi (e 2012 ARG
i) 5 B R RO SO 4 B, X BERIEA IR B IR A R,

50. AN B kv e A e 20 1 F R b ng o A x> 158 B i 1 A9
PRI EE, DAL EEADROAE SR, *° & E 2 IR AR A R EUO0
EIMOE, RIS 14 B S, A iR e &, (H4% B Al K B R IBOR [l i . *° 3%
SEARIRTEAE SR AR 2 B S0 RO UE AR

T A/67/10, 3529 B,

® P. -M. Dupuy, “La pratique de 1’ article 38 du Statut de la Cour internationale de justice
dans le cadre des plaidoiries écrites et orales”, WT (&% EVEEREM A . [EHErHLEAE
Jat i) R B v A AN B3R SCAR Y (B R R, A5 i 5 E/F/S/99.V.13), 377-94.
% NEN AT 0T L LRI R ZE Y IR ZE b BRI R F0tR, B LR I 5 A AT B 1)
AR, SRR IE A RN (LR RRZENINR) . BBREBGEEAE 2012 45 3 H
16 HZEATI ATV iGN a4 5 $E R0 st 1 SAFN 0 2 57 DU RO IX 282 53 1) 5 1 VT
WENICH, 201243 H 16 HE 201244 H4 H, %24 712501, 556 f18 Bt.

13-34074 (C) 19



A/CN.4/663

51. & [H Z IANEAEAE DLAR S 7 3t A5 B Brd AT i WL, AEAT 0 i DL P 4% [
TCHEIE 5 FE SR L i HH R 4 5« 7 A4 L T R A AR I 1 45 [ 4
ZURTX S22 A 38 PR3 P 1) 5 ) 130 DL/NAH o0t Jy s A T 11

52. WA FEBURF RS g e AT (i ool o [ Bk 2 B2 10 4 8 A7) 19 S b vl BLA
Hflk. Bln, 2 HEBRZ 2 2005 4 2B bR AN TE 32 SGEFFIT (R 3CER 82
B 5IUR R A R i 1 S8 SO0 il ik X e 52 WU > 48 [ B ik
TE R REMIIE 8 R A o 56 B BURFAEXTHZIRE 5 1 A E SRl N s, “
i A Ay >JAGE it A [ HE R S TR 2 T (a4
KFETR”, JFakil, BSRIEHAAAEREYS “ AEAERTIS 00 T B 2200t [E S AR 1
R 7 KA AL B R 21 EEER, BRI E bR, “nm A%
K S VAR R ) s R B, B A I R B AR — A
PR AR 7

53.  FEYH A S By T O 52 LTINS, AR BURFIRIAT A AR ABRE 5
A H A E PR ALZ S, TREMARAIME . 7 T YEAT RN B ) A4
AE BB 2 (A/HRC/22/44) [R5 4R BB K 2 A1 2R FER], “I
3 () [ A N B, U] AR AR RIRE B e R AT 2
VEME (UE 0T BB 2010 4 5 31 HARBEZE R A N LR
I B A AR AR, ¢ I BURATIE RO AR ORIE R, W
R K], i L SR A% B S i, S BRI X
SEIE 5K BA L) (BROTERf 2 R) 7, 1

20

9

2

98

9

©

101

102

DL e M SR, 28 8 Br: “ Ho iR 22 (45 B Annl if o 1K — V2 ] R R DR B R 45 DR S T L At
LT, A AT RES R B AR5 7, D. Bethlehem, “The Secret Life of International
Law”, Cambridge Journal of International and Comparative Law, 23(2012) WL55 34 T (3%
B IR RARA NN T B ) o

J.B.Bellinger and W. J. Haynes, “A US government response to the International Committee
of the Red Cross study Customary International Humanitarian Law”, International Review
of the Red Cross, 89(2007), 443, 444,

AMAE RN S 253 ), 2005 4F 7 H 20 HAE N B HEAAT IS 16 I8 5% [ o A1 =2 S ]
FRERESEW LTS (OEHE EFREELD, 76(2005)694-5, 5 WL IE G (L 328 <7 [ Fr A
T8 B SRR BCHTHEN,  (2009/C 303/06), #5771, Hobdeh, JWEPRERE SGE “H&E
FEZ 0 H B A AR ) B T B T B vk P U

G.Cahin, La coutume internationale et les organisations internationales (Pedone,

2001); and J.Vanhamme, “Formation and enhancement of customary international law:

the European Union’s contribution”, 39(2008) Netherlands Yearbook of International Law
(NYIL) 127-154.

A/HRC/22/44, Z5 17 A 18 1L, 2F 43 B

K 2010 4 5 H 31 HATBAEZESE A NHR S, Misk—, 201149 H, 576 71, %3
BL (BB RIAE) o

13-34074 (C)



A/CN.4/663

I\, EFRERFIGE

13-34074 (C)

54, [ B idloe S T B e [ B vk e R PR T I Bk 22 51 22 A T T At
1 AR HAT KRS e BBy e AE 23 58 R B2 T 1) B AT e I
AR T (K A "7 IR Bavak e 1 40 e CELARAN T i MR b 7 L) %t
L MU0 W] Ox S35 R B ik AR PR B I T R ) — SR (A a2 ol < b
UL ), T LRI SR AT TR T o

55. HPRIABLILIE (L) 2= )\ I (1) 3K “JEIT Hog e EH IBRE,
PPAlT I SRABHG R 5 (1) 3 TV 3R -« S T S S VR e e 7. 17 s
TIPS [ ik e 22 0 38 P IX— 20k I 00, RE AN A b 17 AR R vk g G Ak XA
e N ICHTER BRI PR, PRk Be e &, — A, SR bRk
Fe A5 R A A AT 1 [ AR 81 T B

56. fELotusE, WikEEMEB R, FHRETETRENAHES, ZXME
ERILT AL S A LI TR R ) 2 b "% IR T 25
[ ik AN R B 3 2 TRL R D, i AT X P A R R I A AR A REA A 0
AL

“RIAEAE TR 75 K A o 2 L B w2 DIAIE W SE B T - - IR H
WY, 25 B AR SR O RR, ASE BN B O X5 IXF - P
AT MBFEAT At 2 T EA TR IR SUERGT, A A RS L Er>

J » 107
1o

57. [ BRidloe 50 T 23 A5 I B2 b DU 0 22 s A 0 o2 e F) 2 S R 3 L 1B i K
Bl e %

“EIRIN R I AN, AEI 8] (R R8T AN 2 SR AE S AR 1) A G B ) S i
TR B K S5 i R PR B, B, I ) PR R AR AN e A XA

=
o

P VEBEBAT R EVEAINER G, (EATIN T AR AU, DL E AR A . S AN,
B e A2 BE A > 45% P ik RO PR 183 T 0 PR TR RS AR — i RO s 50 T3 — il L
I — 55 3CEE, W, H. Thirlway, “Unacknowledged Legislators: Some Preliminary Reflections on the
Limits of Judicial Lawmaking”, in R. Wolfrum, I. Gétzschmann(eds.), International Dispute
Settlement: Room for Innovations?(Springer, 2012), 311-324.

Y (ST R B A 2 BRI S R T UREDE) (1), 1960 4 4 H 12 H AW, 1960 4E[H
BrRikBe ZHCSRY, 556 71, LS 82 Ui (Armand-Ugon VB [ ) if i L) »

0 ORI GROCFDNEVRAE) , B, 1974 4R HEBREBE RGNS ), 2 253 51, WA 367 51, %
112 BE (SRS ML o v s Ay [ 1Je M « ZER T EnAR /R 22 5 ik B L R SO L)

19SS “Lotus” FGEETVFHH-H), 1927 455 ¥ E FRigbi (ser. A) 55 19 5, %5 18 T,
T, %28 T,

21



A/CN.4/663

RGBT, ESSE R, SRR f )
SRR KIS, BUPTR S I 430 &, AN iz HAEA E g4
s geAh, HRATT AR, FrE AN sE A S5 B A .

TEXTT I, FEAEE R eeeee U DRI, BE (ALY AR4E2 E RET
AT ST 2 TSP O, AR IL BRI 5, A SHIAS L DI A &
BRIA R T HUARX— 45 5L, 250 /e PRS2t o AN IRAT Sy 4 20 ) B G o 46
Bl 33 CAR Ky une pratique constantel, WhZise s e 3T, BEUE
HXRE—PME & XS0 BR i TRV AR T HAT s v . X — i
s, B EUWR RN, AL S e, Bk, F
KEFKLAURA, CA R —IUEE S5 A RAT IR, 2 )0
ARG IA ., V2 BTN, Bl SCRAL 7 AT, JLTPE—H41
HMEEAT, (HILADUE R FALE . (ERIEESE, AR TR,

58.  HBrikBeAE e I TR A ATET X6 Je I I (1 25 AN HE 22 S5 8l 5 rp ol
TR, Herbda i, 25 B NG HIWRLE SR PR, e AR D
5 ) TR RS A A A, 7

Coee e BIERBE I E PR, 3 B RO ST, AN ST Dy il Z5UR
JRBEE ], I b B A L B S o SR ZRAT Bl ) [ 5K sl A ) 1t
FATEM SN 5K, 25U B S4TSR AT R
DA & XSS 1 TARAEVE AN T BAT s 1 o IXFE— R R &
B, BRI R IOAAE, AR b TSI E T

59.  [FBMABEAE R KRS (5 Je /B An A L AR D Rl gk, o B 11
HARSLE” By “FBsQ0s T 7. T fEEE g, EpsR A
GYBENI s I BRTL AAE A R B 2l SR A A S 1R AT FRAED,

PR B2, R A T MR A2 b, 1] DARIEXT L) 2 4
NG IRBHIEAT I AR, A SRR E I RES BIsE ", '

22

V8 (bR R R (RS DTSR /)22 M RO IR E /e 22) . FlEk, 1969 FH Rk
Bt =Bl gy, o5 3 00, WA 43-44 50, 274, 77 B,

OO (AR J IR I AR T Iz K K ZE R A A 305 5 e IR RIFSEFIR A A E) , &b, A
e, 1986 EEFRERE RGN Y, 14 71, WA 97 W, 55 183 B

YO R E, 5207 B,

YRS RS e/ BT R AE AR L R ED . A, 1982 FEEBRIERCEGI ), 5 18 T, W
46 U1, 43 B

YR XS I AR T OB/ SERR A AR D), Bk, 1984 FEEFRIABECREBIL A, B
246 T, ULEF 299 TU, 2 111 Bro [EBRVEBESEA 7E o R B Hh B 300 L 24 ) 5 H Ay > 4% B B

oo FpEEWR L, X BRI, YRR BT DR IEH R S ER, 6T SN TS
SR BN R s WA, A 73, 5 19 Bl

13-34074 (C)



A/CN.4/663

13-34074 (C)

60. FEXT LAAZ s 2EAT J8UH B A A A% i 1 A VA A 3R I v s L, [ PR v:
B e —JFUR R 2 2 B E BRyk i Fis 1, “ IE i AR VEBE PR R I0AE, 2 alid
Rl ¢ 11 LA SI2 e AL AR 2 5K 7 1 M s i 7 Rt 22 (B] 7 AP A1 bL P B Ak [/
THAb) , FPefS, 1985 48 [ brik b Z B 4, 5 29-30 00, %5 27 Bt.) '
brykBt Ja RAE S Wb $ b 7 it [ S0 e R i ok [ S35 RE I 1 A7

61, [EIB3Ryd: Bt dpe s AT (R A i AR R R %, Hohde i

“DNBE, EEREBEL AR CRLD =+ )\ ST (D) 3K« BRI 15
PEDQUEYS CAR S A RG] A Dt B BREBELAUE T E —
FERE 1 T >0 D5 B U v o a0 L FE Bk e AE AL iR
fuli 20 S v A i L ROIRAE s B SO 15T P PR A7 A, AR B E
W) AR . AN, EPRERBEER

COMIR, AT, R 2 A2 T AL SRS YT S R
[T B AR R JR A SR 7 Th A4 T EE R, AH I B By R G & B
T BEAE FLARGHE) A 1 vk S T . 7 ORI AR 4R (BT A 1) LT
PR/ H HoAth) , HIPets, 1985 4FE BRykBT 190 4w, 25 29-30 v, 2R
21 Bt ) '

62. TTLAUE, A [ ridk e I A E S35 B ik i e I ) 32 B M AT
A, R, XHERT R TR AL B DL, B BRVEBE AR VRN 2 T RIA
58 SR B VE AR AE (BAAEAE) o 110 SR AT BEJE R A DG IR Ak A2 177 5 AL
(¥ (i, DR Ay e e T bR b LR e T sl T B e B Ak (8 PT

P (DA AT U A T AR I B, R, 1996 4 [ bRk B OIS ), oF 226

T, WL 253 T, ZF 64 B
[F] F, %5256 00, 575 .

* R SRR S GEIEVRRORA]: AIESIVRA) . FIYk, 2012422 33 H, 555 BL.
CHE PR BIX — IR SR E BRI B INE, TG “ AL INE” FHES AT PR 183 -

MEle, BIEE 34, LA 31 7.

Bt I DAZ A8 AT B I AZ AR Ak e, SR WL, 56 245 00, 3 41 B OAndigt
- REBE W B GO F R/ Wrstesn) , Flvk, 1997 FERENEREEICIRY, 5 7 0, W 38
T, 546 B Mg, R b (“TRIBRkBE AN H A B B Be 7 b FRAE 5% SR A I ke Bk 22 S AR
Se),  TRIAS A 7 S U ) >3 1Bk Ay SR AT VR J0 4 ) G Boas, TV 72, 5 84-86
T, 28 91-93 . w DUSR I Y n) 2 (BLHG 28 RS fE AL ), 22 KR BNk
BEAEHE IR 1) (A7 IR 70 JL 410 B 5 1 2 58 1R B U, e A 12k B B LA & B Pl LAV AN
REEX A JIIEIVE 410 KT “QUR—AEPRERER 51 IG5 MR LT E R 1 )
BHEBR, MARRSCE R E R, sta TR s T 07 W, B. Chigara, “International
Tribunal for the Law of the Sea and Customary International Law”, Loyola of Los Angeles
International and Comparative Law Review, 22(2000), 433, 450,

23



A/CN.4/663

JTREINEHR) o — 2547 n] W T BRikRE 2012 45 11 7 19 HX e RyF e L
WA T AR R, BB W [ AR ) R i AT T
Ao AT, LAE SR B R A AE . R Bkl 2012 4F 2 3 Ol
VRRORRIZR A T B T IX—Ipide J5 LA U BT U6 [ ik s
AR BV PO T 1 5 TR BT R g e 120

63. AERHEZEMEA, [ ik Befin K 7 > A5 EE Bid DU 0 sy o S RE K L AA
17, 0 RGN IRV 20 1), A e 2 ) B BB ATk e 2 BRI P ot
L 5 I E B G R . A IR R B TR ftse B 58, Hde it T
EOR o AEMUIX— LB AR AT eI, R R4 5 ARt rpous A ik
IEAEAH 38 o

64. FESCRRAP SR IA R (e, EBABSE AT T I BERREAIER], JF
VR T L R Y SRR, SRR SR, 6T A8 E R ) i
A e 7 R, [ Pk Bede A HBR A T A BRI S, W S i 4 > IR

24

121

A5 AR S R IR TR EHME LEIE) , 2012 4F 11 H 19 HilHe. % 37 B, ( “Jeinhn
NA, QS 32 ANREREAL A ST by b RO S, DR e e B R A R, XS TR
PEI--+-QS 32 HIARAR/NX — LI TR TR, R E FRvEEAE U —Hb SR AN A S 05 Y 2L 4% (1)
BANUSE” )5 8118 Br( “ATEBEIAT . CREEIR A 55 76 4558 1 BTk i kb 28 52 UK
A EPRER—3 5.7 ) 58 138 BE( “H Ty —HOAK, GRFEEAL) LI
SRR T B RE. S, e 800h, kTR BB A B AR 74 183 4%
KT BUS R AR B 5 121 S rT Al EoR 7 M brid. 7 ) 5 55 139 Bt (ARVERE K Bkl hy,
GREVEE ALY 55 121 4BT8R N S 0GR A B R AN ] A3 BRI, A3 ( “dnsFe Lhv fnje
B RFTAIN) B ST E BRvERI AT 7 ) s 55 177 BE(“SA R bRy g 7 AR e i, oy
TR A RO AT 12 . (TR A D) 58 3 4 MUMILE Sk T SIAB I By A X — o LB
Ro” )5 55182 B “ANEREiN N, ALk CGREEAZ) 5 13 ——KH mh S e 7 =) 5
Bl pids” DR 3 R R LA ) 3 i ) SR A A0 (B8 R YR ERAR) , I, 2001 48 [ i e ZE 491
W4, 5100 7T, 25201 .7 ).

BV 115,

2 AR S VBT A 5 e A5 A AE SR By U, il R ik e do A b 1)« >3 I R ik S
WRAEATLIGE 1 B iF i e (I ETRVE BE ) L [ B AP i e ANV B (0 P00 A0 A v 4
g e B RVFRHMELEIE) « 2012 4F 11 7 19 HAwk, 55 114 B (1 L350 117) o« — sk
N$EH B Bk Bt s 2B Bk A A o0 — Fhrid: Borzkik, B kBl o — I X
2R A L e BA IR, (BRI E A OC TR 57 (UL A. Alvarez-Jiménez, “ Methods for
the Identification of Customary International Law in the International Court of Justice's
Jurisprudence:  2000-2009”, International and Comparative Law Quarterly, 60 (2011), 681,
698-703),

%41 W, Danilenko, WA 10, % 80 Ul; A. Cassese, “General Round-Up”, in A. Cassese and
J.H.H. Weiler (eds.), Change and Sability in International Law-Making (Walter de Gruyter,
1988), 166,

13-34074 (C)



A/CN.4/663

13-34074 (C)

T ARAE, AR UE I SRR, ™ R 2RI R A RIS I i ' ik

122

A. Pellet, “Shaping the Future of International Law: The Role of the World Court in Law-Making”, in
M.H. Arsanjani et al, (eds.), Looking tothe Future: Essayson International Law in Honor of W, Michael
Reisman (Martinus Nijhoff Publishers, 2011), 1065, 1076 (referring to “a mysterious and empirical
alchemy which leads the Court to ‘discover’ a rule before applying it in a concrete case” ). 73 JLJ.1.
Charney, “Universal International Law”, American Journal of International Law, 87(1993), 529, 537-38;
J. P Kelly, “The Twilight of Customary International Law”, Mirginia Journal of International Law,
40(2000), 449, 469; K. Skubiszewski, “Elements of Custom and the Hague Court”, Zeitschri ftfur
aud andisches offentliches Recht und Volkerrecht (ZadRV), 31(1971), 810, 853; T.Treves, RivF 73,
21 Bt; R.H. Geiger, “Customary International Law in the Jurisprudence of the International Court of
Justice: A Critical Appraisal”, in U. Fastenrath et al(eds.), From Bilateralism to Community Interest -
Essaysin Honour of Judge Bruno Smma(Oxford University Press, 2011), 673, 692; W.W. Bishop, 147
Recueil desCours(1965), 147, 220; A.D'Amato, “Trashing Customary International Law”, American
Journal of International Law, 81(1987), 101; GL. Scott and C.L. Carr, “The International Court of Justice
and the Treaty/Custom Dichotomy”, Texas International Law Journal, 16(1981), 347, 353; #§/&, #i
7E 34, %530 U; J. Ferrer Lloret, “The unbearable lightness of customary international law in the
jurisprudence of the International Court of Justice: the Jurisdictional Immunities of the Sate case”,
available (in Spanish) at Revista Electronica de Estudios | nternationalewww.reei.org); M. Hagemann,

“Die Gewohnheit alsVolkerrechtsquelle in der Rechtssprechung des internationalen Gerichtshofes”,
Annuaire Quisse de Droit International, 10(1953), 61-88.

> E. Jiménez de Aréchaga, “Custom”, in A. Cassese and J.H.H. Weiler (eds.), Change and

Stability in International Law-Making(Walter de Gruyter, 1988), 2-3(FRNMAINN, EPFRE
R Ao ] v I FR A ) g TS () DR TE T HL AU RS G T S 158 B () PR 1] 7R 4
(RS K R 75ME) s E. Benvenisti, “Customary International Law as a Judicial Tool for
Promoting Efficiency”, in E. Benvenisti and M. Hirsch(eds.), 7he Impact of International
Law on International Cooperation: Theoretical Perspectives (Cambridge University Press,
2004), 85-116 CREBUERGET “AEAMFRATREY < SJBY N7, 78 “SBkBRae ™ LR
FFRYEIE” nf AR S EBRYEE) 5 F. Orrego Vicufia, RUYE 48, & 25-6 1 ( “EFRidfge - TEf
I AR AR IR S BRI BT G — D -+« VB AL PARAAS R IR — B8, T TE iR AT e
Ak, R RBEA AT BB A e BN, RIFSCIXFE RN, B AL )
I. MacGibbon, “Means for the Identification of International Law: General Assembly
Resolutions: Custom, Practice and Mistaken Identity”, inB. Cheng (ed.) /nternational Law:
Teaching and Practice (Stevens, 1982), 21 ( “—AMELIEEGIENG S, FEFRyEBe A Y 52
AHY B H T2 R ) 1 e ) AR R ) s ROH. Gedger, TV 122, #5673, 674 ua( “Hpr
TN ATH ARSI BN RIS ARAE S5 A SEBRAEE AR ) 5 R B. Baker, FivE 48, WA 178-79
TR HERETE 1960 FAURFN 1970 W) “Hd—RIUH——H R fmattr—EWl, 4 “&E
B ST Bk AR GERIE (B SRABIRNE ) 7 B5€ T BRI ; R. Mullerson, “On the
Nature and Scope of Customary International Law”, Austrian Review of International and
European Law, 2(1997), 341, 353 (GAZKy, VEREARIA SJ 15 | By iR P B G 22 A RGP R 25K)
0. Yasuaki, “Is the International Court of Justice an Emperor Without Clothes?”,
International Legal Theory, 81(2002), 1, 16( “Eprifbeh e R g a5 2H) F > 15 [ FriZa it
e A E AR IR S I D ) AR AHRASEH]” ) s F. L. Kirgis, Jr., “Custom on a Sliding
Scale”, American Journal of International Law, 81(1987), 146-151 (F/nixX—Hyuak S Ex
T E BRI B S BRI AR B, 22 AR e A R P B AT e RIS, B
EATHABRBIPERI I 15) 5 B. Schlutter, AV 81, 5 122, 168 T ( “[Eprikpioe T 28517
FHARUGZ 3L, LT AR AR ZATIE DT S BE BRy R AN R T i AR 1) — A AN - VRS T
SIS PRk TR B B — 80 ) o

25



A/CN.4/663

ANFEHY S AR SIS FE B A A X 73 S35 i A — Bl 0 g i,
BRvEBE A B TS — 8.

65. ST, FERRIE e e KA R IR e >0 158 1 B i B SR EB R 20 T RIS 43 -

oeeees RO 52 PR R ST TR 1 B2 e 1A DDA Q5 ke v 3 A Y — e R
BRI IS, TN, SRV AT BRI — A e B4, DRIHOE A KIZ «
F b, BB AARIBSE B DBEESURT ORZAD) R s, BI
TR PR ” RS VA B —— W2 Ui, $imdl 23 S AF I,
“ R E ST E BRI A A, AR CBEE )T LRI .
IR, FESCE, B BRVABEMRANA AT b BT X R e A h AR IR T
SRR — SR BEAT XA AR AT, 10 AR P e S e DRAE R B AT U
BT A TR AFAE BRI ST o AN, X 20 SIS AR B AT LA A
1117 58 2 (1 Pk R 7 0 A 4 o o 80 10 5% B 0 ] v 2 B e S LR T R R 1 T
oy VIGE S BEENZ A7, WAt A, B8 2R A e A
T FAE R BT, LSRHE 2 RIR 30 A A 17

HAtb i Z B AR ERIF 515

H At E PR B FIE E

66. [EBRHRAETRIRRE . B BRI R RE AN [ b AR S ee . T 5 52 5 21 4 5 g
FEORAIUAL) S S ) PR I At 31 92 e A8 TR B PV e ATV g A o0 T AR
BT REARAT OB A RPVGRERGAE RS L 25 R B2 08 ORI K4 Je 4 75
B Mo AR 2 I ARSI e R RE . R AT — R i L HI v rh 2

26

W, K. Wolfke, Custom in Present International Law, 2" edition (Martinus Nijhoff
Publishers, 1993), pp. xv-xvii, 8; H. Lauterpacht, 7he Development of International
Law by the International Court, revised edition (Grotius Publications, 1982), 393;
K. Skubiszewski, #T7% 122, %5 812 Ui; M. Mendelson, “The International Court of Justice
and the sources of international law”, in V. Lowe and M. Fitzmaurice (eds.), Fifty
Years of the International Court of Justice: Essays in Honour of Sir Robert Jennings
(Cambridge University Press, 1996), 63, 64 (gH, W:fi “&H %A B ARV & K B
TUPERTIRIE -+ [ERAR PSR A R ok A — 4491, BB as g EiE—mueE ‘2
AT B i ) [ 17 s oAt — S8 S BT I R A B I 2, T AN S R U2 75k B =358
A EFTARN  BE AR R AR PR ECS B IHUE R Z4H S ) D, Bodansky,
“Prologue to a Theory of Non-Treaty Norms”, in M.H. Arsanjani et al (eds.), Looking
to the Future: Essays on International Law in Honor of W. Michael Reisman (Martinus
Ni jhoff Publishers, 2011), 119, 122( “HAR (L) KB5S I LAX 73, (2 bR
EBEE R H B AR AAE IR 537 ) o

> P. Tomka, in “The Judge and International Custom, CAHDI, Council of Europe-19-20

September 2012”, 7The Law and Practice of International Courts and Tribunals,

12(2013) (£ AR .

13-34074 (C)



A/CN.4/663

13-34074 (C)

SR B AR 0 T W R IR S BRI RE I LA AR P
B, BARGCENEAN 2 FE S A by e U aE AR, A4 510
VR X P 3 IR st

67. [HERFAERIRRE AT AE (B (G B A Z0) RASNE) 3EH] “ ol 5 A ZA
AR A 3 B By KU 7, 17 ik e A R 5 | S W vk o FEA 7 — S50 ) U
19 B AL LI, V0 LA [ Bk e A e . 17T VRREIE 2 [l HC A [
MEBAEREMI S5 1E 0 MIEBRER AAM TR 0 AR, EERE
TR Y E PR A L AL S 7, O 2RI Ry (TRl ] U7 ik gl N 2T 15
BRVEIESA”. P SRR AR, B SRR AN T & A o)
AP B A & R H R (R AR A .

68. il P 47 < T SR P R A28 T e 1 ] o FR 92 B A 0 S LA AR AN 3 £
By P bRe  AEXAO EATI, aR AR, IR BRI e T
Jo A 2 [ SR AR AE A &, WA TR KR fe il 225 A N R Xl
TN N AR RE N T8 70 B SRR I GEIC W SCAN A AR) 1R 3C55 Bl 83Kk 1, 3K —

130

13

st

132

TG X G 2 T 0 AT S G v TR FCRE 8 TS PR T AN A A S B A ]

FAR S

CBRO TR ALY, B =ASE 13K ERIIEH, (A4 —BARKBRRSR T IM
P By MR, 480 4 DL i s 5 PR aie v R 7 oz R VR4 D) ), 0k, (IR BRilf vy i 2012
FEREDY, 183 B

“SAIGA” 58 (B 2 5) (CESCARFF AR RN T i JLINIE) —Z, Fluk, CFEEVLTEEE 1999 4E
WY, 2510 U, 55 133-134 B CHRARAS AR 5244 I 35 X 38 P9 376 30 11 [ 55 B 54T R0 X 450,
(RS im ) B L, 20114 2 A 1 H, (EFREEELILE 2011 5455, 5 10 70, 2
57. 147-148. 169. 178 Bt.

CHRARAN NS4 A DR 38 P9 & 30 1 | R T 4 S AT R0 U550, R 4 43 i) I L, 2011
F2H1H, (ERFEERERE 2011 A ) 55 10 10, 2557 Br (R AJLAERJLA g2
V) PR ) S 1) S Ao i v RE R L5 S A2 BRI « 5B 178 B (3R % AT B+ 2 Ak 1)
RS 194 BE (B Row % F By i)

@ b, %5 169, 178, 182, 194 F1 210 Bt: “SAIGA” S (48 2 5) CGE R AR IR N T Wik JL

W) —%, vk, CEEEEIEEE 1999 iR, 510 7, 55171 B,

CRLARAS N FH A T D3 35 3 ) B T R D AT 55, 2011 4F 2 A 1 H, (B Frifgsk
VEEE 2011 R4S D, 2 10 7T, 135 B,

UL by e R S (Gondr B VRGN AED — %8, Fldy, GRYFEEVREE 2012 4R ), 36 147,
150 Bt; (“SAIGA” %8 (B 2 ) (ESCARFFFM MR T iR JLINYE) , SERIRBEARY, Fluk, (I
BRIFEEVEIERE 1997 445D, 25 16 11, 25 57 B,

RTAE R IE BT R vA h 8% 51 > B [ Rk A R AR, WA D. Akande, “Sources of
International Criminal Law” , in A. Cassese(ed. ), The Oxford Companion to International
Criminal Justice (Oxford University Press, 2009),41,49-51; and R.Cryer et al.,4n
Introduction to Criminal Law and Procedure, 2nd edition(Cambridge University Press,
2010), 11, 775 25 [ I 2 B fys oz L B TR =k B FH &8 R BOVE E—— I AR IS, 4G
ARNE], BHFIRDEERUHTT .

27



A/CN.4/663

S5 BER SPE bik n] LRI — MR A R, (R 2T FL/ O A,
FEACAR S, R RN CU RIS, AT Ay AR ] A 2 AR A P ) 7,
(R 28 NN, B B 3 1) S BT 1T B 92k AN (] 3 A 4 B v o (1 > 158 ) o
VET, U BRIV AT R A LLSE A S 1 1) > 5 ) B B RS S B
SRR AR NTE T SRR AR 7 10 ORI 5528 Ak, N A B TR VR E £
B 7P K ST A B SR AR A & AN 2 20 R T A vl Bt
(¥, KPP TR 7 T

69. VRN 1991 47 DK e Wby K5 A BT A0 ™ =0 S [ B Al 32 SOEAT R 11
T3 I vk i (e 1) ] s v i ) 7 o 5 HL P i 38 R0 3R AT M T il IR A TR 7
HRIMEFRIER, R AKEESITIE R A, ZIEEY 2R, BIAE A
VR R ) =2 S0 Ry (R AT, gfe 0 200 () N L £ 1B SRABHG RI VA i & . o an o/
ki %2/ fHadzihasanovié¢—%H, LiRpEfRt, “ B8 — 4k )& > 15 E br
R84y, B A [ SR SR — SR v A A AT X — SR 7, R
[FFE, {ERr % JrDelalic—5rh, AN REWIAHRE S “ X — IR IE S ——
B B AL e e ", 0 Rk, B, 7ERIEEE VRALeksovski— %M,

28

134

135

136

137

138

T. Meron, “Revival of Customary Humanitarian Law” , American Journal of International
Law, 99 (2005), 817, 821,

W. Schabas, Hi¥E33, 25101 J{; 3UL: R.B.Baker, Fiid:48, #5175, 184-186 JL; L.van den Herik,
“Using Custom to Reconceptualize Crimes Against Humanity” , in S.Darcy and J. Powderly (eds. ),
Judicial Creativity at the International Criminal Tribunals(Oxford University
Press, 2010),80-105 ; C.Stahn and L.van den Herik, ’ ’Fragmentation’,Diversification
and 3D’ Legal Pluralism: International Criminal Law as the Jack-in—the-Box?”, in L. van den Herik
and C.Stahn(eds.), 7The Diversification and Fragmentation of International Criminal Law
(Martinus Ni jhoff Publishers, 2012), 21, 63; B. Van Schaack, “Crimen Sine Lege: Judicial Lawmaking
at the Intersection of Law and Morals”, Georgetown Law Journal, 97(2008), 119,165 ; and
I. Bantekas, “Reflections on Some Sources and Methods of International Criminal and Humanitarian

Law” , International Criminal Law Review,6(2006), 121-136,

G. Mettraux, International Crimes and the Ad Hoc T7ribunals(Oxford University Press,
2006), 18.

G.Boas, HIVE 72, 590 7,

IT-01-47-AR72 5 5fF, (RTHUBES a5 SUEA R FEAU P ) EVREIRED, 2003 £ 7
16 H, %12 &,

IT-96-21-T S %4F, 1998 4F 11 H 16 HfHA¥, 2 302 Bt (RIS 256 BY) o 73 WGl Ai T
LB E EF Furundzi ja —S 0 LR ERIR R AR, SOrrdg s, i g 535 E Briz:
HOE A O I — TG o AT DA B2 A5 ST BRyA AR X — ) AR I 7, MARIX — A
AR AT FIX — AR AT 7, Yo An TR B AR 3E “ N R & — T3 i ST e
CVLE [ RS T i — S0 Al BTE R, HR M e, XIUAA B AU “ REMHEN”
(IT-95-17/1-A S &4, 2000 4E 7 F 21 H, 5 257-258., 262 BY) . 79— A iR E
V¥ Erdemovic — % ] McDonald £ Fl Vohrah VLB BIBES N Al Wb .« EH prid:be e i K
Fiti 42 S B M T R, — IO B N ST R B v, R A E A VR L B S R )2
— I F A7 (1T-96-22-A S &4F), FVR4EE 1997 4F 10 H 7 HifHye, 5 49 Bt.

13-34074 (C)



A/CN.4/663

13-34074 (C)

EVRITEEN, UREAT I SABBFRE 3a  WAE 2D 15 BV A N R I T 7 %
TR I S Ak R A GG AROAT A T R UE B LB R B SR, T R AN B
Mo O fERSE IR A b, BRSEWTE, XTI E AR, I
[ PRy AN SR BRI 7. BRI EAEAE X — e i, S22 “ A7 KB 1
frama”,

70. SRIUATIN, RIS AT Ry il [ S0 BOA 2 AT, TR % 0 ket
JE AR IR E By W 28 B AEAR S B VrKupreskic—ZEm, 1A ) ke W] i
Wi, “H A E KB BIR D A — SO0 T, BB AGE 32 SGE R AT e A
EEOREAICRAESR I TN, W I Rt B oD ER——m AE
R B IE R RESR P ) 1) e B 2 5 ] E IR TR T8 3 3G Ao U 5
JE M P I e PR R e T A — SR b, KA BE A G 260 T SR AR
URNE AL AT KRBT (BB AT X 5) , 1 AU 5| e
LU g .

71 EYRNG 1994 £ 1 1 H & 12 J 31 H IR £ /7 HEIE 5T Y 1K e Ff i 3L
At 7 B S5 R e N 2 SCI2AT Oy B 5 A RT3 S 1) 08 ] 55 pAY K468 A I A I
AbIXSEIE AT B 53 [ 7 A 23 BRI [ o JR SRR B (s K () L o P 29 g2
IR 22 Rk 51 ST Psids, R B VR B AN XU 8780, T R e
Rwamakuba JFer ¢ B — S A TE U, >3 5 R B2k (0 RV (KD Rp AL 2 A0 2T L 4B A1)
FEAH XA BRI B 7e 1 WA T E i Gacumbi tsi R 5%

10 1T-95-14/1-A 5 &4, 2000 4F 3 H 24 HigH¥e, 5 23 B,

MUIT-94-1-A S EM, 1999 4 7 H 15 HKAIY, 5 287-292 Bt. JiM.: RS E R Naletilié Fl
Martinovié —%Z&, 1T-98-34-A 5%, 2006 F 5 H 3 H KWk, SIGERTEE AN B34 sont
=W, 15 B BEEVF Kordié f Cerkez —%, IT-95-14/2-A S ZEAE, 2004 4F 12 F 17
Hige, 25 66 Bt; %2 Jf Kunarac %8 A—28, 1T-96-23 5 Hl IT-96-23/1-A 5 &4, 2002
6 H 12 HEpHge, 5 98 Bt (E 114) s K% EF Galic —%, 1T-98-29-A 5 &4k, 2006
11 H 30 HiWH W, 55 86-98 B, LAAHUERIEE AN M E L, 5 7-21 Bt.

M2 IT-95-16-T ‘T Z&4F, 2000 4= 1 A 14 Hi Kk, 2527 Bt. 75 W A. Zahar, “Civilizing Civil
War:Writing Morality as Law at the ICTY” , in B. Swart, A. Zahar and G. Sluiter, 7he Legacy
of the International Criminal Tribunal for the Former Yugoslavia (Oxford University
Press, 2011), 469-505,

Y WIS A4S, WiV 141, %5 109 (Ve 129) . 303 Bt; Delali¢ &, R[iE 139, # 452-454
B KY2EiF Kordié #l Cerkez —%8, Tk 141, %5 52-54 B, W WIS F Galic —%&, 7
141, YR TIRE AR, 565 B

W, KSR Naletilié il Martinovié —%, I1T-98-34-T S %, 2003 4E3 H 31 HIK
FYe, #5228, 250, 336 Bt; KRR Blaski¢ —%, IT-95-14-A 5%k, 200447 H 29 H
FIFI e, 55 145-148. 157 Bt MZCEIF Kunarac £ N —%, 1T-96-23-T Al 1T-96-23/1-T 5
ZAF, 2001 42 H 22 HIGH Pk, 25 466-486 B

Y% TCTR-98-44-AR72. 4 5 &M, T ot K 4l it 538 F 36 R JQ SR b 14 1] AR HH 1) o ) 3 1K)
YeE, 2004 4F 10 H 22 H, %514 B,

29



A/CN.4/663

30

B 5 (YR BE) 3 H KA 90 5 L PP TR B8 [ S PR RBR e Pt W TR X — i
il “l SRR T RRE, Y LSRR SRS, PR i
GRS ST REAAEAE, PR PIRM B IC 2 mh I B BRE 7 ™ Ml
B AE M /ENah imana s AN YRRIEEE 56 (LRI EE) T IR o Wb i s
7B % B W AR TG ILRT, AR B I BHEBRE 7 T REAE R S E X
AR B ) R A7 AE 55 A5 A UEAR IR S AN W U5 S SR A5 2 [ S 15
VR (S ) E .

72, AE SRS, SREEAEPRE SIS BRI A 8 H BN S A T R )
s TR AKEE AL R I 0% A AR . i A ENah imanat A VRIG S
EVRIEESR I, SCT ERRAN A Tl SR K A A AR RAT s ek
SR ORI ol N VAR @ G i a7 Bl YA d Y of LT T 1 B K 1 TR P S e e ]
KR RS T HEER ARAE (EF AT L aigdhik s sg) i
BRI 17 AR S T VR AkayesuZE T, HTHISRENN , “ CREFIIRIR A 20)
TE T NN Dy ST Bidk i) — 880, FEBREBExT - CREFIRIE A L)) 43K
MR AL 73X, KA RSP A AE LG 80 7 iy e 3 oK ) ) o) 2
JEE TR 5 et [t T 3% e

"¢ TCTR-2001-64-A S &4f, 2006 4E 7 H 7 H, WA TEEERIAMER, 551 K.

M7 ICTR-99-52-A &AM, 2007 45 11 H 28 H, ML E Mo RO RN, 5 5-8 Bro WA “Xf [H
53 E BT A8 AOAR 2R 239 B D B R AR 90 [ 2 1 [ o o S A 28 1 B 17 I 2 28 AU
RFRIAALAERZN B, MR E SRR, fEIRREH B “ B sl X —W mide

CRAFGARALD) I T2 T R okl BRideBE (¥ Kord iu S pkip 3 21 1 S0k

VS i W, R ESE R Bikindi 28, ICTR-01-72-T 54, 2008 4F 12 /1 2 [, 4 379 B; s
F Ntakirutimana fl Ntakirutimana Z&, ICTR-96-10-A I ICTR-96-17-A 5 ZEf:, 2004 4F 12
H 13 H, % 518-519 B!; Rwamakuba 2, Rij¥E 145, &5 14 Bt. 55— /Ml 1 0l WA 2 E Jf Nahimana
NG A D), Fohrpedt &« FEFRdAE P A AR K& 1946 4 Streicher ZEKIH]
B LA R I LA R 22 R v B R N =) 7, DA e« RIE R LA HoAh 7B A VIR &
WiER T B EFREMIE” (ICTR-99-52-T 5 &4F, 2003 4F 12 H 3 H, 25 1073-1076 Bt) .
UL W. Schabas, WV 33, 2 84-85 B,

MR 147, JTE 1614 (G 678 BO) 5 5 WM T VAT 7EZASE b A SR, At 5 SR
S PRI A AR T, SR, R U R RIRIS SR AT
IR DR, R T I T SRR (5 13 B

%0 TCTR-96-4-T T %A, 1998 4E 9 H 2 HIfHwk, 3495 B; 5 W: RS EUf Kajelijeli —%,
b5 TR A R MR, U TR AR HERN Y TR R ST (0 TR 215 E bR
VEHOAT ST 4 [ BR8] (TCTR-98-44A-T =22 4F, 2003 4F 12 H 1 H, %5 869 BrAIJEIE 1076) ;
JE N IHEE A HAE Gacumbi tsi VRIEEEE S (HIVE 146) PRI —BLG: “RIEFIUI 2, AR
W, REHCEE B AT, DERYHTATX ST L2 S 18 E Byl Tl e ). $HL
by B R E PRV TATA S b, LAERIT SR AR SERR S L FALSE sk S S I
FEFEPEFRFN” F 6 BD . ¥ WKEIE VR Kayishema #1 Ruzindana —% (ICTR-95-1-A ‘5%
££)2001 F 6 H 1 H e GRBUEI) , Hop BiRorlg R, $-A5 278 ) FRCH R )2
M EFRE 7, R, “HFTEECE, SFHN KA NS =& a5 T
X— 5, FEEE K Celebeéi Zff FifRFIWe (36 51 B o

13-34074 (C)



A/CN.4/663

13-34074 (C)

73. KT EBRIEE, FEH R B ) RS A E AR AL 2 B VfNorman E Hh i i, “ >

IS T B 7 2 1 A5 m%%%%ﬁﬁmx%gﬁu&éﬁﬁw,ﬁﬂm
NI R, “ TEIEIAT B BRI LR SC45 RUUR R AT 1 5 . A
VAT VR S 0 [ AR S 2, 1 YRR E e G T AR IR R B LE HE R,
BB PRLI sk S0 E pRv, $R R ErvE AR LB N E R H (“L
PR E S e (KHILR) ), FFFEH, A H W LY A2 (185 A4N) B Ltk
S HHINSCE A (133 AN AL OLERFI ALY (“BRANERKLUAMIIAEE” )
MEZFEHXZ, WX B Me O 2852 8 B EPSE G PR,
“OLFBEAERZI” ) o 77 VARG, A R SR E BRIk i ), <A
LURERP SR A FR LN 0], 5 %ﬁ%ﬁ%l%ﬁam~AEEEMM@” %*z
Beid R, “MRIE AR TSR B S, i S R R

74. {ERIEE VFProsecutor MiKondewa—2¢ 77 i, FERIA B ) BRI VA RE LR
I3 BEINGE *]EfLJBT&%EPEﬁﬁi&%ﬁﬁ**it??Z?Eﬁ%kﬂzﬂﬁfiﬁﬁ AR TE T b E A
IR o URIr BELEAE X — e i), 42 A [ B v e 7 g O i 2 2 v 1 0 e
PSR [ F L2 <7z L8 7, HRBER . 0 ek
Joi X B AT REEEAT T AR I 20 BT, RV 0 BE AT I A G BT B (KA el S A A
CHRZEBH . PP AITR AR R R E FH L E BRI e “AEAR R T
PN P P T R o R i 1 S 18 [ By v A AE i, B TR R A R
) 5 6] v e bRy BEAFHadzihasanovi ¢ & HP R e VE M el . 7

75, FOMFHEBERT BIVERE TV BEAE 2010 S 10— Tl g Fpai & 1 KRR R Sk AR

IR BRIE P AL, FErP e BE i 8 S KBk B ) 28 =+ )\ 28— T
DUl SR RG2S, ARJA R Y, PR B [RDBAE, 2 >0 158 [ i e
JUAREGEME A N SHERIAAAE )8 E PRSI, SEBE NG 3L e —

%1 SCSL-2004-14-AR72(E) (2004 4= 5 H 31 H), % 13 7, % 17 Bt; 5ICJRHE E.T. Swaine,
“Rational Custom” , Duke Law Journal, 52(2002), 559, 567-68.

Y2, %5 18 RN 19 B,

YR E b, 25 BT, 549 By 5lik M. Akehurst, “Custom as a Source of International Law” ,
British Year Book of International Law,47(1975), 1,16, GF5|HF—1/E& K—HA]4%, “HR
P 5 — D SR ARHC Al ) sE B 980 B 2 /b, IS —H A ( E R AR R, (R
] RAW DB K AT —DSE B, WREGI S, — ISR, R BURAAAE AT 5% AR
APy sL B (G 18 1)) .

PR, %50 Br. HILPMAREE N RTE L, 5 14-19 T,
%% SCSL-04-14-A 5 %A, 2008 5 H 28 H.
YO R E, 5405 B

YT, 5390 B, HoiR KSR I Hadzihasanovié #l Kubura —2€, IT-01-47-AR73.3 5%
4, TR S0 R [0 R o R SR R B, DG T A A BE G T AR 98 2 4 CREER IR B) 130
PR 3 g ) B VRIS PR M , 2005 4F 3 H 11 H, 26 30 1 38 Bt

31



A/CN.4/663

SN2 10 KB SGE R & A A, S E TR S e, e
{1 S AR AEAE AN BEHEE AR S I AAAE s AT RAT N ANDUE SO BE 2
1117 HLIE WA 250 B B A DKy — PO R R I UE R, BTSRRI P A7 1
CAEH A BRHITE R 70 "% T RE RS AR BRSO B BRI RO vk
e, HEATE R IL AR Sl 2 002 5 S R A I 23 15 8 By A il i STAT TR
A7 RPICFEIRIRFL =N, e EdR i, BT “ T8 ubdEik il 80 [
SRR A 2 [ LA SE AE 002 5 S R AR I H A > B Bride ik L 7] 7
Ao BE S X LG is, 170 e E bR AT B ST AR A
LR EE R BEUEN], % TIEFEIRARFE =R B 1975 4 28 1979 S 11 1H]
SIBEE R — 7

6. ZRUUHHD BRI BEAE D E RS 4 AP B yd N AE [ B SR 1 3O 2
2B IR, BRI R B BRI AR O AA L B, RITA
Ay o AR ) A M 22 o S A 0 B L S B b AT SRR A R e
A T i Bt 2RI 4 5 bt () [ R AR B 7, 1% YR TR0 AH SR Ak
frotir, JFRH, “IEWMBATRA 2, L2, G B R BSUNA [ (1 3235 AN
FESEER ], E B OB BRI, A SIS S Sk,
TXTEARA O T [ B e SCIR R (10 S5 By Ut sk S22 i B, A8 AEATF IR
WL, O VERCIE R Y, B TR S — T A PR R D4
JRIE 7, BAT 0 5 B 2 A A% [ B, DR D >3 15 ) B 3 U £ JE AT B
UM AR ol SO A% 8 Y0 [ 1) T s 2 200 R — B L, — 20k
] A5 R R SO TR B T I PR R a8, P 2 B R A 10 L A P vk DA R %
VAR IURSE o 7 1O VEBEIEAF A A T R SR AR, <RI,
A0 A T 0 SO 2 32 SCAT R ) b AT B e 4], 2 b R ISR N Uk
SRttt gesh, OSBRI %% B A D, Rk S SRR T2 R G

32

160

161

162

002/19-09-2007-EEEC/0ICJ (PTC38) 5 M, R TE¥ X TR I MBS AL E
AT EURIYE, 20104F 5 A 20 H, 25 53 Bt

[Fl_L, %5 75-83 Bty AEIX HLFUHH BE DB T B a5 58 o (i v il A [ By 2 ) P Ak e OB,
I, “CENIABER B2 002 5 A FFri i i b SRR sl s 2 B 78 70 s

002/19-09-2007/EEEC/TC 5 %45, R TILFICIEF G MR dE, 2011429 H 12 H, 2
29 B,

[Fl_l, %5 38 B

STL-11-01/T S Ak, S FEMEM b doe. 2 . . R JB5R. EiREm
Yo (EVRIEE), 2011 4F 2 H 16 [, 45 104 B,

° .k, 55102 Bt

[Al L, 28 85 Bt.

L, 58T B

13-34074 (C)



A/CN.4/663

13-34074 (C)

(e B ) AT 7 2R 7 USRS 1 BRI GRARRA) » s AE A mh 464 Aoy
551

77, MRS S I (ST ZR) 1) 4 i i R LA B 85 90 SR A > 58 1 B v AU )
W, R IXAME AN R T IR B, A — > B R
rm O MO, LA LYy B AR BRI M S B 2
AT, SRV AATIHE A 30 1 T S 0 I AN SR AT AT % A

O AESRE—FRC VAT R ORARE S, EURUMATR L (4B
RPN AV R 1RE 11 B4/ =S/ e /R = QR K 1 4B 1 TR P S S WL A
I e S B Be s W ABLEBERISEI BRG] e LA S R 2232 3CHR
O A AAA——IIRS OB —2eh, LURHU AR T R Y 2 ToRE ], (4
WA RLY) KT MRREIANTE T B IR =+ 4 S 1 [ 25—
BB TIIFIRERBAL 7, FERRIE b TR B E Bk B e .

O AERIAR—xF 5 At 30 RIS I — S8 7h, _EVRPLRI R AT
B T2 s S U 75 sy Ml S 0 i S U] 4 T AL (e 8 R ANt )
RERINLY) 5 TG, G T EBRE R s e M AL, 2R S EHMNEA
S B HURNAE SR 2, 7, FEAEMAE h P38 30w, JXEESCRAT I
Wh EA R IR SR B RE T BUZ A B ERZRITERG, 52850 A,
BT LURHUEH R, EERERE A R N S B — A, 0

O, 102 B
CTRAIRAS T, AT ETHE S R G A LA AE 2 ARE R L ST AR BryZs, 3K — il I

170

51 2y 5 [l —— R WA BORE R TR 4 it — € (e X 44 ) . WI/DS163/R, 2000 4F 6 J 19 Hidid,
H07.96 Br(Hh B 4ld8 . “Ha)ifin, HERAIRMEA Bz ab, HERAZUEH 1P
P E AR EARE, BTN, B Rk S BN T 5 R R A FIH B A R %4
JERRFER” ); AW 1. Van Damme, Treaty Interpretation by the W10 Appellate Body (Oxford
University Press, 2009), 13-21; J. Pauwelyn, “The Role of Public International Law in the
WTO: How Far Can We Go?”, American Journal of International Law, 95(2001), 535, 542-543;
S.Mohd Zin and A. H. Sarah Kazi, “The Role of Customary International Law in the World
Trade Organisation(WTO)Disputes Settlement Mechanism”, /nternational Journal of
Public Law and Policy,2(2012), 229, 245-48; A.Lindroos and M. Mehling, “Dispelling the
Chimera of ‘Self-Contained Regimes’:International Law and the WTO”, Furopean Journal
of International Law, 16(2006), 857, 869-873; D.Palmeter and P.C.Mavroidis, “The WTO
Legal System:Sources of Law”, American Journal of International Law, 92(1998), 398-413;
and J. Trachtman, “The Jurisdiction of the World Trade Organization” American Society
of International Law(ASIL)Proceedings, 98(2004), 139-142,

(ST LU EVRHUAR ), & ——8r e 7 VORI 3 J Gl bR vfE, WT/DS2/AB/R, 1996 4 5
20 Hadd, 5517 ui.

(SRR EVRHUAAR S ), HAA——9R PO, WT/DS8/AB/RWT/DS10/AB/R\WT/DS11/AB/R,
1996 £ 11 A 1 Halid, 25 11 0.

(SRR BRI S D, (R AA——5F A 5 I (B 2%) SRS ED . WT/DS26/AB/R.
WT/DS48/AB/R, 1998 4E 1 A 16 Hil ik, £ 123 1.

33



A/CN.4/663

© A E—E M BUFERIE S — 2 (RS, & L+, ©X
At (HERAFLNERZD) B+ )\GKIR T, YIRS “ il
B B B AN i e (1 P A ST B Bk A 2 e 7, BB A g A
(A8y). LRAMGRE, “ B T1%5% LER A R AENU—H B = b
VEBCRE BREBL I, TR, e H R E s e T Ak,
NRIEAE—ZIE TR, (YRR ALY NI BRI IEAE T O
A S EBNER (ERa A2y FE”, HEARAUEA R h, H2Rs,
WPV B (K — > 2 A T U R i . '™

78. AEMSIAGULAB S, gl I8 ik AT T, (EL BT AR Y. 0 20 B 5
SR, e RN SL Rl R ——F S8k O AR B (LA -F ) — &
B VRHURFR Y, eeees SBT3 AR A T O U 325 2 140 25 A A5 A FHL
1SR A 2 A e Hoe EVRBUAG VR IA TR rh AR I 4L 7 17

79. AEUEIREE, TG ET ST S AP ERE A B, X AR AR (O
B EHEREE ALY BRI EEE, LUAGE I B -2 [ R IR RE . e anky
FLE PR FEM LRI DA 25 LA RCBETE OR A i) VR e 25 AR e idige .

X%

80. [FIFE, DXI e AR 24 28 U I 75 A A ST A5 FE By s LU = H 0, 3 A
RG] G B AR AR SR LIS RE 15 D0 1 XAl o

81. SEUNABLEREAE 2009 FEICT CSRPNABUA L) 55 55 ZL MR B W
i £ HOE I I R AR AT IR B YR e S AF b 3 e VA B & SRIEH I FE P4k
BN AT BAT 2 B Bk Ay o ik le B JedR (R PRk el gy) o8 =+ )\ 5%
S () b R bR 2B E L, ARJA B T [ ik e (LA S0 LK
PARIEEARBTSE, IFUL, ARSI, B BRIk B A A A E B R PR B
X FAHIE AT M R SR 2 A RO B S AR AR h 5 [ )
L AL B0 AT (8T B AR (K — BB o 55 A BAT BRI 25
S F T S04 T U B ) G (I L ) 7 T

175

b [ SEMBUM RIS i—2<, WI/DS163/R, 2000 4F 6 H 19 Hiit, 5 7.123 f17. 126 Bt.

[k, 28 7.126 Bt, WE 769 (B A BERIHNTERE C-162/69 5 ZA4, (Racke v. Hauptzollamt
Mainz) -1998 ECR, I-3655, %559 E%).

*RR L R fA——F A O . ARSI — %8, WI/DS27/AB/R, 1997 £ 9 H 25 HiEM, &

10 Be (8 K 1997 4 7 F 15 HBIRT— THR) -

5 W 4n C. Congyan, “International investment treaties and the formation, application
and transformation of customary international law” , Chinese jJournal of International
Law, 7(2008), 659-679; and E. Milano, “The Investment Arbitration between Italy and
Cuba:The Application of Customary International Law under Scrutiny” ,The Law and
Practice of International Courts and Tribunals, 11(2012), 499-524.

CHRMTILY (0C-20/09, 2009 4E9 H 29 H), % 54-55 11, 2548 Bt.

13-34074 (C)



A/CN.4/663

13-34074 (C)

82. WK Y BV g R AL 725 et o AN B 08 P S B IR s 7 i, DKM
NBGEBEAEF T Van Anraat i fif 22 S AW B2 BEPEgROE R, PRIE T B KRE ¢
FAS BN MITESE, 7 SRJEHR TSR LR E AT AT R A 2 18 B ik
B X PE M AER AR QLG BVE e, Bl gl
T A R PR R A s A Y F0 B 2 AR s o EL A R A o KA
Fo WA AR EORIEATIX - BB TR RN, I A s P (K R A

A 178
wh/ o

ESl b7

83, HF AR B AREE T SROCT [ POVABE U A 5 S5 L Bk KU R TR . IX TR
BHEAT T BB AT 2500, e 2014 FEAE)IES 58 ki Z ar i ks
ARG e B R R 4R B — e i . T

84. HAREVF AT B AR IO b 22 BIVF 2 R0, (HAARER S, B EWE
Wt A 7E AR S 1R 1R A (V2500 M J B AR 0 o ) P9 e mT A R i )
TR PR LA s, o E TR IREE. et EANVEE A g 2E bR~k
LK, BRRZAXIIEEIN; B ANER T aER I A CEFC T R AR —
SASEFE B RO R0 A B s, 1y AN TS AR 2 IR R R R R G TS

Eo 180

176

180

LR Y I B VA B vk B Malenovsky FIER AATEBGVEE Ziemele 7E “The Judge and International
Custom, CAHDI, Council of Europe = 19-20 September 2012” H1[1][%:i& (The Law and Practice of
International Courts and Tribunals, 12 (2013), BPR; AR o

% 65389/09 S A, XTI EMERIYE, 2010 4E 7 H 6 H, %5 35-36. 87-92 B,
[A] k-, %% 88 Bt

40 W, B. Stirn, Président de la section du contentieux du Conseil d’ Etat (France); A. Paulus, Judge,
Federal Constitutional Court (Germany), both in “The Judge and International Custom, CAHDI,
Council of Europe = 19-20 September 2012”7, The Law and Practice of International Courts and
Tribunals, 12 (2013) (HP#4HihR) ;s and in “ Application of customary international law by national
courts” (ZAi{FE#), Non-State Actors and International Law, 4(2004), 1-85; and D. Shelton,
International Law and Domestic Legal Systems: Incorporation, Transformation, and Persuasion (4

AR AR, 2011 4F)

Hoffman i) B§ 7F i Besh Jones ZF1 Mitchell Z T EMIHHEHHEE], AEAFRINN, BAF
IR R BEAE Ferrini SEAR R 8 IR A 050 SCE T [ S S MU R SORNBUR 2 7, At id i3t «

ORI R KR E NV, AT RER DB Wk, (H3E 2 E T mlikIRgE -
{EAE [ Bk s AN RER T R RE RO, [ B A IR A L R (R oh JE it B YRR ANRE R’
[l Bide, ANRE ST IO — Fh AL E SRR AR Z K E L, LR MEHEZ A, 24
g2 AR AN E. 7 (Jones Y P IEL#B Al-Mamlaka Al-Arabiya AS Saudiya; Mitchell F13E
it NVF Al-Dali F1H A AR B0 Al-Mamlaka Al-Arabiya AS Saudiya[2006]UKHL 26, %% 63
B o S35, WA N, B PR AR SIS B (R Ry T A HE AR, (AL Roberts,
“Comparative International Law? The Role of National Courts in Creating and Enforcing
International Law”, International and Comparative Law Quarterly, 60(2011), 2 57-92 B,

35



A/CN.4/663

85. {E H BTHT BOB VAEAG 3 b — L2 5 AL U S IR A BT Jo S 1 P 92 g P ke o 3K
SO PR, BRI, B AVERE T A E g SR AR Bk B O

(a) DEEVERE S ARV 2 36 TSR0 e 215 By RN o B AR e AT it ) T3
5 E PRk B i, (XA BEERA R N B, "™ FEm kbt 1) —
AN, R AR L I TR — T s A ) (B IX A A 5 FF DL LG A I
PRFEN IR —Z 40, AEASBEAE AL ] vk b R A8 B AT Bl b A% 1 S5 it B s 600
{16 23108 ] By ) o "™ M CombedZs i 71 A e Ja i e [l A5 1t 5. 56 75 ] — 2 AF i i)
Flpk, Hrpfbdg i, « DAIE 4% S0 E Bkl ) () g 65 e i) - 5t
WA BHAH DG I I 2K S Bk < BE) vz iy S B —30 (kg KRE 425 (1969 4) ([H
BRydi e WG ), o 3. 44 TUEE 74 BRI 77T B .7 7! #ERVFJones (Margaret)
o, BB R, 78 AR I, S PRt R i 5 2 9 — i §EAT; Bingham
W) AR LSS R TR T &R RE (CEEERM ), ORALYEE,
Bl 20 pasl B rvkZe D12 1) TAF . 1986 4 [H Byl B < T 8 Indir I Z& 1) 3k vk DA
FATHARI K E Ik, ™

(b) Frhn3k e B dEYong Vui Kong YRKGEEE % (2010 4F) HHiie, “AAfF
T2 1 S5t b — S0 [ 552 Rk B [ 24 ] 23488 B B il s o vk SE TR A SR AN
O FIAE T T AZE I E R RE 7. 0 RE] (I BRyE B Zr) AR SR H 2 T
JE T 2 A5 i ) 2 D7 e sy, YRR, T AT B RS B
— UL, I B, K BT A > R By ) T 6 T 1 7
EBOERRRETE, FERAIRNL S W AE A 0 A A5 A7 A >0 158 1] B v 0 ) )
BT,

36

'"! L.Wildhaber A1 S.Breitenmoser, “The relationship between customary international law and

municipal law in Western Europe”, ZadRV, 48 (1988), 163.

2, AE AN SO THRE B IR 16 ) B R PRk SR, MR B RS D007 ] A
FRPE ST By U Khurts Bat 262ERAT I8 28 IR BAA T B PR I RHRAT 5, BRIy
NG ARZAZIORFIVRAE %7 ([2011] EWHC 2029 (Admin) ; All ER(D)293; ILR 147(2012),
F19BD.

%2 Mutua A AL A YFAME FIEIRH %56, [2012] EWHC 2678(QB), i 154-9 Et.

' Mutua A AR AN YFAMEFIEIRH %56, [2011] EWHC 1913(QB), i 87 Bk

%7 [2006JUKHL 16;[2007] 1 AC 136, 3 13-19 Bt. 53 WERH B W AR Oy fi bk H5 %
Ry [2004]UKHL 55, 3§ 23 Bt (Lord Bingham) ; Binyam Mohamed [2009] 1 W.L.R. 2579,
at 164 (Bingham i) §%) o

%6 [2010] 3 S.L.R.489, [2010] SGCA 20 GHr I3 5 iy vk b~ L iRy, 2010 £ 5 H 14 H) , 55 95-98
Bl SRBEVER T I A FAEIBLIR 2 7, R, © BUAR E Bkl 4 K 2 HUE AR
TR ESEIR, AR FEAE A L5 i SETH Bk — 4% 1R Bm STRRE N o K 22 450 1 S S —
F AT BT B R i se i b — B sE s

ST E, %5 96-98 B,

R R, 897 B

13-34074 (C)



A/CN.4/663

13-34074 (C)

(c) fEWinicjusz iR EHIBIAIESE (2010 4F) , ™7 Pt mnidibede
N7 >3 158 o2 o 2 i BAAE V5 Bt [ 540 b RIAR ASUAT DA 11 [ 5 B 7
A, AL CEBREBERLY 55 =1\ S TR R A W 1 s =)
BRERIN R, X AL AN S “ (D AR 2 B X R R [ Bn AT ()
ARG 5 @) HAT— Mk 5 GEHRAE) 7. kBl gy, “mIHREEAT I
AP A IGEA RS (R E R R A 2)) (IR ALY ) M 2
WNZE . ZAEEREB RIS, E AR R ShEREAER SR . VB
AR R BRI S5 AR RS T S BRon  EARJEABU T (B AE i o
SR (TR SRR G 1 S5 ik R, DR “ X — R F AN il s VAR A E
M — LS [E K], X — RIS AT R IE A .

(d) FEESEVEVEREAEKaunda Al A\ VR g AL AN ELE G5 (2004 4F) 1, 44
[ PRk A I — TR S A 4518 AT R B — IR “ H T A2 4
(R 7, DA AN BE BEAF ALK AR 1R 1 58 B B . ™" Necoboldk B E—J5 1
I AN TE UL, ST FE Bt B AT PROR) R (18— R, X 235 Bk R AR AR
P R ] BB Bk 1B o R0, AT I [ SR A RN IS 1B B
W R AA A FERRE 2 [ SR B A A DA — AR A — 2% ST AR B B
o XA, SN LhK 1 RS — 2 ST R Bnds U o 42— 5] R 3Z 21141
V] 8 0 2 T s 32 T A0 25 R B T 3 SRAR (R B AN A ORI, AR AT AT A AR AL
TRA VA DA o ELIE T 23 B By HA SRR KRR, 53 A B AT IX A 3t
ARSI T IR o R ATVR 2 ARSI P RE T ARGy, HE
R — MR AN — 5 ST R B U, WA AR A AR o XA AR [l ik 8
Wi R — T AR

() At FH oK 23 M & 5 A7 A5 >3 1L 1] o 25 HE U ) A 26 BE i 55 1900 4 1K)
Paquete HabanaZ&{/y#R /2 26 [ I mVARBC IO BEA L] 177 VLB AR E A I 4
WA, “SCHIE K Z 8L L BT T AR IR o 2 RS, 82D s A [ Bk
YU, 25 R AR DA I DS AR (AL £ (R S S M b B DS B3 S TR A A
R AEER e IR Y EIR S5, SR CIBERIX — U P, T 3RA
i R BORE T, 200 SERUNAS SBCR I R ARGA I RE, S AT, B
R AATE I — N B G877 "7 SR BE IR A ) T BURF SCTS (Wi

* Winicjusz N.if Republika Federalna Niemiec — Federalny Urzad Kanclerski w Berlinie, % /=75 F¢

(FR¥:RE), 25 CSK 465/09, 29 October 2010; 3 UL Polish Yearbook of International Law,
30 (2010), 299-303,

YO RE F, 55 28-29 T,

U1 CCT 34/04 5 %4: (2004 4E 8 H 4 ), % 25-29 B,
2Rk, 5 148-149 B

'*? The Paquete Habana %%, 175 U.S. 677 (1900) 5.
YR L, 2 686 T,

37



A/CN.4/663

Ay FRATIHIR) UL RS ZRPHE S 3 A —— A 2 15780 . WEST
LS, R BRILITR T T e oe, DR AR L SVE R LRSS, ™ JF
5 “HE T LI R SE R R AR 5 1 e 1

(f) BURIZREiEB AR T (07 TEMD) —IEFRaAa (%)
(1) 2007 4F (¥ JeVE S e R LB AR 21 I8 [ BRik e e %3k BefE it
VAR B e 4 24 10 [ B . 5 AORR AR R SO Y, R o 2 5 81 ) o PR S A
AL e v, EARRB AR ARNE . (EATHRAT Ay oo B S POY— 5 R 0 20008
Tl R 2 (b 5 IO, DUYIAE b S0 28 8t — T e ST A5 -+ [ B L
oo RMERARAGT), BRKATBY TR AT QAT 1 B By A IR, TEig il
e e ] ¢ 9 e S (R AR S Sl i LR XA R ) A — i, T

(g) s B ol Bt A e AE P RS RS S LA [l YRMar ge 1 Tos MIH:A A 5 (2002 4F)
AR, BRI A A7 AR IR [ RIS 345 32 1) B i T, 2000 R A A5 A7 A
Bt DI S e ] PR3 a2 K AR DA Z RO £ DA — TLRLAT 2R PR S 2
Bz, 7 FERR R (EFREBL) Bt \RKHE T 7 ks, <
FAERE A AEX TR, SR AB AR U, Bl R AL BB SR
AUEPES BRI AREE I B SIRSESC AR pa s BB 23V 55
B ] (A5 TR AR ML DA R s L 2 P s B3 2 ] i LR G K S o NS
KPP GORMEAN B RIBAR I B A7, 177 VEBEAE UL T A [ B id AT I A 5T
FEAZ NI BERE LA ABGEBE AN B bR Be 1) 2 Tk B B S (R [ Bidi 2z
SENISC . HRRBFERNLIER) LR FE R JRWE, FERBUT AL THE
VRAH, ST I R BRR R ARG, X8 B ke S AANEAT o B A M e A (FE
ZEDRIRIN 1944 FAE—B I LN R, EEER A%, ~

(h) FERTHUE (77 5 (2007 47) H, F8 FEIBIRIEIIEBEAE R B i AT
T By SRR 7 2N A VE E RGBS R S E S, AT I

38

Y% R, #5700 T,
Y0 R, #5708 T,
YT I EERR R, SRS 26-2006 (12 March 2007), &5 14-15 71 (Part VI. 2. A) »

1982002 £ 9 H 17 HE 6/2002 5 ¥k, (2007) 129 ILR 525, 528, 5 9 Bt ( “Hprtt<” JEH X
TIAERRE ST A6 MBSO “ PRy RRT” ) o

YOE kL, 59 B

200 W L, 2 12-15 By ARIEHIRTHATBE: “AE 2410 1 PRy i A AR I A 4k SA7 E 25 — T0 3k 4%
2R BRyERON, AR LR, ASREZE 55— B VR B e P s 2E vk e st B SR AT SR A HE 2 A s I
LG ERBAALE dik 4 BRI B LS i “ DR 737 155 R AUT 5 A1 E 38 H A2 v v (BB
533 1) .

SO IR BRE O (PR ICN E ALY 25 b AEHIRRTE, L s S B
Brigo A — R U

13-34074 (C)



A/CN.4/663

13-34074 (C)

TEAHLFAVE AN B A M I B2AT o AR PER E e fa , “— T2 54
PP i U, R TR (R U, R [ B PR L, B S
B RUEIHEI 7. =% WEBEARIE B, “AEDUR T E BREREHEOC R T, 45T
V) % ) 2 PR BRSO A L B i v A B AR (HRCAIESS S, M 0 B
o (G ZR ) 1 B ZB00 RT T AR 5 | 1R 51 75 2 AR A Bl S e 3] AR
PRAAVERL BRI IR FA N BTN SC R 7, X P ISL 18 344 [ A VR NI B2 bd Rk
FIIE. JXEERPRILEE [ Rk 1 o 0 T [ SRR I8 (R AR “ HRT7E
AR A AT 3 AR A DA R A A B B2 (e M DA A R T ) S4B i £
CHE TS 28 25 55) « FEEREBEA AL E BRERE I Hk . R S G1EM
FRICHR. 77 FETEB IR, AU H RS (G ) E KB, A Ref
SE I W By R i S AP e . "

Hip gy T1E

86. [ ik b1 2, 1887 4 AL (1 [ Fidk o 2 M i b A7 KA P & LY
TAEER KT PRk e . HINRAZR AL, ST B iae, etk
0 H WA 0 T A AL AN T LG Y 10 il R, ANL [ B i B2 £ 1984 & 1986 4FAT 2000
R TARE I RS (LER R 305 89 2 91 BD o

87. EBRVEY¥SRIIRE, W (ER) prg, =& “QRUtEREES 7, ™ ok
LT W R R AN GEE AL G DR, ARG “OR T R4S EIZ
RAM ", S5 2 (RSB WF

“ONEE AL REA S I Z TG CRAR ‘g%l ), HIAAA I L, B

FARP R SRR, BlHE Bl 2 1 By e A2 F) B b YRR FRTT 8 ) > 55 R
I)—lIJ 770 206

FEIRIEBESE B 2007 4FE 5 H 8 Hew4d, 4w'5 2 BvM 1-5/03, 1, 2/06, 2 34 Bt; 138 ILR 1.

SO Ak, B 3765 Bro IR T KA R SCAMGIA R AR TCAE R, RN FE AR 5K

204

205

206

AAVE IR AR AR T CAE 2B T S [ B3R, VAR 1 EIR S5 1R B i e (1 72— I
PR R R B o0 T S B L SRkl AR A R AT,

[f]_I, 2851, 65 Bto Lubbe-Wol ff B 7E e WL R o 3 31 [ 5 iy oo s (L 2R 86 B -
R FMBIRAEE, A S T R R RRR A R )

oy (FER) 1 £ME, FaEE MU T R “YREEPRERD: () KIBSCIHESE
EERAL TR R R — B R (b) B A AT — %S 07, Wi o 5% [ B
% (o) FMANF SIS HEMN ST AERNERZ ] e

“Problems Arising from a Succession of Codification Conventions on a Particular
Subject”, 199549 1 H BITALBGEL W PIN-1995 4F; 55 A58 10, 12 7113, BAKGH
—ZZ RS 5L Tan Sinclair B-EMZHRE .

39



A/CN.4/663

88. AL ) — LW ST — M 2 ARG I SR 0T TSR
X KRS RS VEPE T REE H AR (AR L U AT 2 S

89. [EPRiEEr4r 1984/85 £ 2000 HE 3 1A) 1 T AF HUAS B, - 2000 A3 i T (&
FHF— M ST B vk 2 B i SR S S s B Y 5 vy, *° TJJ»AIVE/?% 33
%JENJ%MH;%%/L B, WZRMIE, 7F 2000 FE AT 2 &
M, ?

90. MheZREMIRE R, 585 HZemanek 5% (B HIF]) FiMendelson##%
(FE[H, M\ 1993 4 4HAF N, o5& BAERE f. #s BA—UR (1986 4F)
PR —ANIAERA A0 B B B, USRI “ IR X I et
f & Mendel son A2 4 I B, ¥6 & “ EIPRIAI ORI 8L 05 7. 210 R
TR (1988 4F) T ARE R sk« (— ) JMBEBRE” R RER IS
S S ORI PUURAR S N S E BRI S R .

91, 2 Ao r it 1 4R e T AR S Ut R e A SR A, B R
A (R NAE A BT 1) 33 25U (L840 73 S U)) AIAHSCVHE . 1% W20
TAERTY, o — s R (D s = EME, D4
AE S E BRI b B s . 00 I DR 2 wRaSCRT ] o2 DCR AU > 45T e o
IR IIVE o S W B SR IR A5 VT« R B[R S B AT D SR, D iff
B A0 0 H AR B 575 BORFIRI LG R A01  ABE400 3 J5E  EEIAT 3 AR &)
AR . RS RN Br 2 SRR o Ry DOREAE A JE 3R it v I
S b KT Y (AR QS R Boxt L Rl AY o

92. T FHEFRRE (U FERLS) JHREERANEE EIH 1995 4 4H5E
i, KL R, SRt SR RE R, AT HRRRATECN (SIRE R A

40

20T« The FElaboration of General Multilateral Conventions and of Non—contractual

]nstruments Having a Normative Function or Objective”, 1987 4 9 H 17 HII® 4@
THRIL-1987 45 53 WA+ =R &R 14 Krzysztof Skubiszewski FIZ MRS -

208 (JEMAE B WS TR BERE (2000 4F), %5 39 Ml 712-777 W, AEHE WA
922-926 T,

0% W, 2000 4F 7 H 28 HERSTAESW: [ L, 5 778-790 7,
2O H LS SN SRS IR S (1988 4E), 55 936 T,

AL, 55950 BUo By Wiy 1988 4F 8 [ 26 H AR IXMEHE, HhVr 2 AR EHERRER T
TEAT AR HFIN « e XA (5 960 TT)

R RSN, BRI 1996 FEE SIS BURS, 4 623-646 T TR
DU PR B i 2 .IK/J\{ZTJJA 1998 fEF AT /URSidk s, 5 321-335 . 58 HIRFE NIKIG
Hﬂ&%aﬂ)\mﬂ&i

13-34074 (C)



A/CN.4/663

13-34074 (C)

WA SGE) RS 2 AR RS N R, ISR 42 I ik B
L, Rl R AE AL R 2 S b 3R AT i, AE — B 15 i s R 2
TAFAE. XM 7, WML G A7 % B A5, SR ARV 2
FOR—IFTLAVRG . 2 ZRFTOIRE 2B, T RATE SRR T R
s ER N, =1 A NV s R LT T s bR e S . 1 S S
NBATTH e 2 PRSI S E A A E, EHZ 90
A SR R A P Bl . 2

214

217

218

220

J. M. Henckaerts and L. Doswald-Beck, Customary International Humanitarian Law, Vol.
I (Rules), Vol. Il (Practice)(Cambridge University Press, 2005).

J. -M. Henckaerts, “Study on customary international humanitarian law: A contribution
to the understanding and respect for the rule of law in armed conflict”, International
Review of the Red Cross, 87(2005), 175, 178; WIWiZWisikE S5, H.E, & xxxi-1vii
Tl

~

E.Wilmshurst, S.Breau, Perspectives on the ICRC Study on Customary International
Humanitarian Law(Cambridge University Press, 2007); L.Maybee, B.Chakka, (eds.),

Custom as a Source of International Humanitarian Law: Proceedings of a Conference
to Mark the Publication of the ICRC Study, New Delhi, (ICRC, 2006); P.Tavernier,
J.-M. Henckaerts (eds.), Droit international humanitaire coutumier: enjeux et dé
fis(Bruylant, 2008).

° B T. Meron, BIVE 134, %5 833-34 T1; G. H. Aldrich, “Customary International Humanitarian

Law An Interpretation on behalf of the International Committee of the Red Cross”,
British Yearbook of International Law, T76(2005), 503-524; Y.Dinstein, “The ICRC
Customary International Humanitarian Law Study”, Israel Vearbook on Human Rights,
36 (2006), 1-15; M. Bothe, “Customary international humanitarian law”, Yearbook of
International Humanitarian Law, 8(2005), 143-178; M.MacLaren and F.Schwendimann,
“An Exercise in the Development of International Law: The New ICRC Study on Customary
International Humanitarian Law”, German Law Journal, 6(2005), 1217-1242; R.Cryer,
“0f Custom, Treaties, Scholars and the Gavel: The Influence of the International
Criminal Tribunals on the ICRC Customary Law Study”, Journal of Conflict and Security,
11(2006) , 239-263; D.Fleck, “Die IKRK-Gewohnheitsrechtsstudie”, Humanitéres
Vélkerrecht, 22(2009), 120-124,

UL BT,

il DL 98 A 99.

J.-M. Henckaerts, ‘Customary International Humanitarian Law - A Rejoinder to Judge
Aldrich”, British Yearbook of International Law, 76 (2005), 525-532; J.-M. Henckaerts,
“The ICRC Customary International Humanitarian Law Study - A Rejoinder to Professor
Dinstein”, Israel Yearbook on Human Rights, 37(2007), 259; J. -M. Henckaerts, “Customary

International Humanitarian Law - a response to US comments”, [International Review of
the Red Cross, 89(2007), 473-488,

Il www. icrc. org/customary-ihl/eng/docs/Home,

41



A/CN.4/663

42

93. KL L 1987 4F (FLEATHKRIEERI )Y CGE=/R) ™" ¥ “Hpx
VRV (5 102 19 A1 [EBREEUESR 7 InBLX 4y GF 103 91) o 3 102(2) 154k
H,
“ BT Bk e A T B — SR, A T T XSS T LA
ﬂao»o
R A ANFHTE 2 2 5, 5 102 ¥ P By Cy DRI B ff B T A - AHL I

Z1E

94. KT I WHE BRIETE ORRIES (I E IR E, ™7 G T % 8 R A i Jr i
LB MILE ., Ihh, RTEERATEN BRI AL R BIA L, B 2
A B b o AR A 1 H A FUR B — AU AR 42 20, Rt th iR Bl i
ELEATR

95. AHAHERMIIE, A IS 57 75 a5 A SRR IO ARLOK, SCHk
PR A RIE, Ui B S5 FE B2 KO G o] FE 16 B i 5 1D ) o X285 VE A
IR “Aege” ik “BUR” Jrik, M EEAE N R BN AL,

222

UL D.B.Massey, “How the American Law Institute influences customary law: the
reasonableness requirement of the restatement of foreign relations law”, Yale Journal
of International Law, 22(1997), 419-445,

156G B H P B0 7 40 P 5 0 G ) T AR A FH 14D > 58 L B SCHR E 3%, AT 2B http: //library-
resources. unog. ch/legal/ILC, Hf AR o3 thAR 4 il — AN 36 52 1 SCHk H o, Jeiii & &
2011 4F4R A (A/66/10) BHAF A g, FHPEE XL BRI, §AMBEFHZHZ. ATFEEX
Bk F S B340 4%: P.Dailler, M. Forteau and A.Pellet, R 44, £5 353-379 Ui;
M. Diez de Velasco, I[nstituciones de derecho internacional piublico, C.Escobar Hern
dndez (ed.), ), 18th edition(Tecnos, 2012), 136-149; A.Clapham, FiyE 87, &5 57-63 T,
J. Crawford, HiyE 48, % 23-30 7; M.N. Shaw, FiyE 50, %% 72-92 7i; V. I.Kuznetsov and
B. R. Tuzmukhamedov (W. E.Butler, ed.), International Law—A Russian Introduction(Eleven
International, 2009), 70-79; A.Cassese, International Law, 2nd edition(Oxford
University Press, 2005), 153-169; G.von Glahn and J.L. Taulbee, Zaw Among Nations:
An Introduction to Public International Law, 10th edition(Pearson, 2012), 53-61; S. Sur,
HIVE 67, 25 165-177 T; B.Conforti and A. Labella, An Introduction to International
Law(Martinus Nijhoff Publishers, 2012), 31-51; S.D.Murphy, HiyF 55, 25 92-101 Vi
J.Verhoeven, Droit international public(Larcier, 2000), 318-346; D.Alland(ed.),
Droit international public(Presses Universitaires de France, 2000), 268-297;
P.-M. Dupuy and Y.Kerrat, ZDroit international public, 10th edition(Dalloz, 2010),
360-372; D.Carreau and F. Marrella, Droit international, 11th edition(Pedone, 2012),
301-324; J. Combacau and S. Sur, Droit international public, 10th edition (Montchrestien,
2012), 54-75,

13-34074 (C)



A/CN.4/663

13-34074 (C)

96. AAIGFHEIN A, HRPE ST CEBRIEBERLA) 5 =+ )\ 45—l (1) 3
f “Aegr” Jrik, MRCIBIEBRE N, HEAWNNER: () 2 BEK
501 (b) XMARGIRAEZ VAR ATE A IR “ M7 (S2hs) 23, W
SAGGIAEA I ) A ) — BT PR RN — ks e (AR “VRE L 2 7, “ ik
RLE L ) HRR R “ 7 (3 Za, W R E KT A s, =
MR M, X A B HEAN R B, IF A 2R A R AR 1
Ay, T W, RS TR R, TR S 2 AL K, A

2 a0 L H. Thirlway, ‘The Sources of International Law’ , inM.D.Evans(ed.), International

Law, 3rd edition (Oxford University Press, 2010)102( “4E4¥ig AN, AHKES
SCPY IR Z0 [ B 45, AR S AN S DABYSZ B B 2 SCRVE AR s 75 3547 50— 358 . A,
2 R BRI ST BRI = TN E R A 6 FEBEEm. 2 m. —Besies o8k
AV AR NS EM) (B% 485 A=) O REEEE .7 ) s M. 0. Hudson, 7he
Permanent Court of International Justice, 1920-1942: A Treatise(The Macmillan Company,
1943), 609 ( “IXULFLFIEVF L E KA EBR RGN —BU0 . KWATa. kh, 758
—FE DL, X AT A AR AT AVERG, i B B X MR AR R )
A.T. Guzman, How International Law Works(0xford University Press, 2008), 184( “>]
58 Bl By A 4 58 CRATPAS I B, REDE— IO QIR R A 2 W E R i s, BRI
h 2 B BRE R X —E R A T I AL CEBRERILADY =1 )\%&7 ),
B. Conforti and A. Labella, TV 222, 55 31 7; S.Sur, Fiv: 67, W25 174 7; G.von Glahn
and J. L. Taulbee, §ij{F 222, W5 54-55 11; S. Rosenne, Practice and Methods of International
Law(Oceana Publications, 1984), 55; J.Crawford, iy 48, JWLZH 23 Ti; D.Bederman,
“Acquiescence, Objection and the Death of Customary International Law”, Duke Journal
of Comparative and International Law, 21(2010), 31, 44; B.Stern, “Customat the Heart
of International Law”, Duke Journal of Comparative & International Law, 11(2001),
89, 91; A. Boyle and C. Chinkin, 7he Making of International Law(Oxford University Press,
2007), 41,

E.Voyiakis, “Customary International Law and the Place of Normative Considerations”,
American Journal of Jurisprudence, 55(2010), 163, 169; 143 W. G. M. Danilenko, i
VE 10, WA 81 0T (“ R BRyk i SIMUE BRI 2 7 AR 4, — AL — B0 LS,
EHEM I PIEE T EARA AT R B0, SR 3 ) Y. Ivasawa,
International Law, Human Rights, and Japanese Law(Clarendon Press, 1998), 35( “#R
P E By 3 P, HARVEBGA A, AR — B ok I W Brvds, 5 B — s Ry A
ffi7x” ); R. Bernhardt, “Principles and Characteristics of Customary International
Law”, 205 Recueil des cours(1987), 247, 265( “—8byl22 K KoR, HAG MG & EEN;
HAWNA BNy, ECART& A B RS SL T, Wardlsr B3 ” )5 C.A.Bradley and
M. Gulati, FiyE 50, JLEE 209 U (S0 E B vk AR M SO B =4+ % 1 T 5 X
& BT AT B . BEG, STIE PRV A RN B e e XS L7 ) B, imma and
P. 1ston, HiVE 81, 5 98 UL (BRfLGtJivdih “BEEME" ): T. Treves, HivE 73, 3 8 B (FK
B vk “HEHM S ” ); R olb, Selected Problems in the Theory of Customary
International Law”, Netherlands International Law Review, 50(2003), 119, 123( “#Ff
T2 RN NATIIR B GEPRA B2 ) Al i gt > 0, AR RO P 3 1 06 R A Hoas Ak 7 A A
WAL ).

43



A/CN.4/663

“COBG T RN BRI 14T R 7y 3K B AT BE LR A A e 2 R AT s
Mo 227 sz, AT AL A AEAR HLOC R TP I SERRAT A, I A e e
KM IXFAT AR, JEIE SR A AN L RIS AT 2 T 67 7
(i, X — IR S AR G0 B IR B B AR, BRI Tk o)
e AN EE R R T e E s b, G ) 4 A s o 8 R, 2

226

227

228

0. Schachter, “New Custom: Power, Opinio Juris and Contrary Practice”, in J.Makarczyk
(ed.) Theory of International Law at the Threshold of the Z21st Century(Kluwer Law
Inernational, 1996), 531 (A “ ¢TI 5 LA & O R 1 M52 MO A7 ) o i 3
B.Simma and P.Alston, AL 81, DLEE 88 BT ( “ARAxS [ br > Wt oo ol fg, 7EPIANEEFE T,
T RUBARR A S PR 2, BRI L, R S - 500 LU VR & R Lo s B
BT A, TALFIE”): G Fitzmaurice, “The Law and Procedure of the International
Court of Justice, 1951-54: General Principles and Sources of Law”, British Yearbook
of International Law, 30(1953), 1, 68( “—4&H\ KRR FER RN, KERE, HAH
FATENReA @], A B (RIER AR —BH. Z—m B0 et s Es I 0, &
BN R E BRI 7 ) s M EVilliger, RV 46, W25 16 7 ( “State practice is the raw
material of customary law” ); R. Jennings and A. Watts(eds. ), Oppenheim’s International
Law, 9th edition(Oxford University Press, 2008)25( “ [[Hprikfe] CHIZ) (s FesmRIA,
X E PR PHE I SR e TR B ) s A.D’ Amato, HivE 122, WL 102 11; K. Wolfke, Wi
124, W3 53 T, M. Akehurst, AyvE: 153, W28 53 Ti; G. I. Tunkin, Ryl 84, W2 421 Ui,
A.E. Roberts, “Traditional and Modern Approaches to Customary International Law: A
Reconciliation”, American Journal of International Law, 95(2001), 757, 758; G.M.
Danilenko, “ The Theory of International Customary Law ”, German Yearbook of
International Law, 31(1988), 9, 19-20; N. Petersen, FiyE 81, W25 278 7. {H W J. L. Kunz,
Ay 65, WLEE 665 T ( “ BRIk, [ Fr S0 A 37— M BRii e i — MR . ST IRFR T A
SEA R M PR VE G B A A B BRIk AE I XSRS FE IR S P
HIAEZ ., ARSEFEEZIX— i, B S ik 2 FNE B 15 4] ik By 71X —
M)

A. Clapham, WiV 87, W.ZE 57 Wi,

4 W, L. Henkin, How Nations Behave: Law and Foreign Policy, 2nd edition(Columbia
University Press, 1979), 34( “ vkt fE 24 b, &aLEEN, JEaRLHn,
RE— @R FRTEM . BRI A LM, Z8I1N7 ) T. tein 18T “Custom
and Treaties ”, in A.Cassese and J.H.H. Weiler(eds.) , Change and Stability in
International Law-Making (Walter de Gruyter, 1988), 12 CFRy=4:[E [yt ik JH 1) ity 45 i
TR SRR, TR e BN B s X —FR PRI W) N A5, 5 B Pl S ve oo
Uy %30 3ok UL AT L e e WA SZ AT AT BE B RS AR P e EF2” ) ;. J. D Aspremont,
Formalismand the Sources of International Law(Oxford University Press, 2011), 162 (“#&
YA s i S E B MU R S Atk B R T iR R, HEA T2 ER S, — 3
BIAT R, RIS S (A BE) IX — i R 2 [l e i U522k ) «

4 WL, L. Condorelli, “Customary International Law: The Yesterday, Today, and Tomorrow
of General International Law”, in A.Cassese(ed.), Realizing Utopia: The Future of
International Law(Oxford University Press, 2012), 147, 148 ( “ixuufi )& 2 R8N,
VEIAPER, (RARBHRY, HAPUR BOEMRRE 1090 B8 S X R IR R B S ) iy 4
SN ) .

13-34074 (C)



A/CN.4/663

13-34074 (C)

DATE o s, =7 SO MO R 1S o SRR, R4y TIE Rt ) 2
K58 b AT D AU B DLVA R Dy, e ORI ST [ i O RSO kL TR A5 7
‘]‘io 230

97. BRI, ANEE “AL5E” J5iE, MR —JrEHe ERTa A —, HAEFRE “NTE
AR, AR CIn AR AT RE) AESEBR N . 7 AR s R, Gt

231

232

it W H. Thirlway, International Customary Law and Codification(Sijthoff, 1972) 58
C RS 1) B SR 1) 92 T2 & B AE B B U D i T SO i RE 2 4% 7 )5 P E. Benson,

“Francois Gény s Doctrine of Customary Law”, Canadian Yearbook of International
Law, 20(1982), 267, 268 (“ >JMAILAE A BLAF N GUSL IR, X — R RE A TH 58 4 R
4 H BRI T LURRE, & E A XL MIAETE, AR\ B 2 T BR8I35
B )s ME.Villiger, B 46, JWLEE 16-17 T ( “IXSeR @ 6507+ E 58, Rt E bRA
A NI g HERRAEAL” ) s R.B. Baker, Legal Recursivity and International Law:
Rethinking The Customary Element(15 September 2012), i #r [ 4t<s R #HT57 M (SSRN) :
http: //ssrn. com/abstract=2147036, 25 5 00 ( “3HR, 150 E BRI T H K1 &,
b, /DA AL TR RO AL SRR, SO PRy AR AR SO 0 ) 5 AM. Wedsburd,
“Customary International Law: The Problem of Treaties”, Vanderbilt Journal of
Transnational Law, 21(1988), 1, 5.

it L C. De Visscher, Theory and Reality in Public International Law(P.E.Corbett,
trans. ) (Princeton University Press, 1957), 155( “[EHBr 2 BrL A GEe N E, 2T
PLLG AR GEN LR SN2, JE R [ Br 3t e B B 500 R T, [ T IR 20 2 SR AL,
SIPOR I BAG S AR EME” ) ; B.Simma and P. Alston, HiVE 81, WLES 88-89 T ( “[Xit,
ST N3 3o A g [ A, SRR AT, AR T R et 24 fE e B B A
TR A S BUEFUN AR E AT AE, TR B SEBRE TE IR EAFai s, mef LA 5 E
FAT AR S BT SER TN 7 ) 5 H. Thirlway, FVE 229, WLH 76 5T( “ I R RENE—
R I AR RGBT A G218, (H I A5 15 E R SERR I B, DRI e RS A S s 1 40% bt
MR IA S 11, ACRHIREERE M ” ); D. J. Bederman, Custom As a Source of Law
(Cambridge University Press, 2010), 162,

R.Y. Jennings, @i 67, W5 4-6 T,

4 W, L. Henkin, /nternational Law: Politics and Values(Martinus Nijhoff Publishers,
1995), 29( “IX—E RIRA Sy, (AFFREFIG ARME, HAkaL4 h W )8, —L2 “iz
YETER”, — S SRR BEME) ) 5 J. L. Goldsmith and E. A. Posner, “Notes Toward a Theory
of Customary International Law”, American Society of International Law Proceedings,
02(1998) , 53 * ST M BRI BRHEAE Yoo 42 T A AE Mo BB )
M. Byers, ustom, ower, nd the Power of Rules: nternational Relations and Customary
International Law(Cambridge University Press, 1999), 130-131( “Z¢-F )W H Brik
) A% 0 XU B 2 R ) — A I I, 2 N R) 56 05 W PR HE 2 Sl SR e ) S ) > 15 )
o) ) 5% A 2B A IR BE R 8 A7 A, BRI B AT i & A7 AR 7 )5 AL T. Guzman and
T.L.Meyer, “Customary International Law in the 21st Century”, inR.A.Miller and R. M.
Bratspies (eds.), Progress in International Law (Martinus Nijhoff Publishers,
2008), 199 ( “fegr Loy W E Bk BALF I NFe i, ST BB BR e SORTEIR T SI15
FE PRy AR B8, MECLE H s FRATIG Z An i, JEVE W7 > 15 Tl o v R0 00 1) 9 T3 22 SR A5 G
BN ) R Kolb, Ty 224, WA 137-141 505 A.D Amato, WiyE 48, W& 7-10 1T
FEE 73-74 T,

45



A/CN.4/663

FIM BT SIS < RS TL00, BN E 305 M B 6 RO b, =
T LB ARG >0 55 AN, A6 F IR T PR R Ry, > i
P 1T SUSEERE I, 2 0 R I G 40 4 ) 2 024

46

a

C.G. Fenwick, “The Sources of International Law”, Michigan Law Review, 16(1918), 393,
397, i, 530 G. J.H. van Hoof, T 49, WA 115 5 ( “ B EBRLR R T-2218, T
VETE T B ik 6 200 16R 75 R AU LT 2 BT AR ) ) 5 C. De Visscher, “Reflections on the
Present Prospects of International Adjudication”, American Journal of International
Law, 50(1956) , 467, 472 (“ANA 1IN, AEGEH) 2B EERAS b H AT bR #2224 ”) 5 R. Kolb,
HrE 224, WEE 124-125 UG RAEG LR “ SBNEE R T 8, fEWE R S0 H bR
e BOMVE R e 2], IR TE R ” ) W.Friedmann(ed. ), 7he Changing Structure of
International Law(Steven & Sons, 1964)121-124.

5 4m UL W. M. Reisman, “The Cult of Custom in the Late 20th Century”, California Western
International Law Journal, 17(1987), 133, 134, 142-3GAN IR “Emiiy, ZixtHIR
57, TN A B SLEoN TR IR ATIX R R TR 1 Tk SC L& 330G
RSB R AU EER TR, 4, BRITEERARZ . ZHAZNERCHESNE AR
X T RWE? 7, a3 SR A IR 1) ST FEAS BRI TH ST I PRI AR O ) 1)) 5
J.0.McGinnis, “The Comparative Disadvantage of Customary International Law”, Harvard
Journal of Law and Public Policy, 30(2006), 7, 11-12GANIRE PR “AiEES TR0
Be it NEEIAE AL, B8 SJ45E g & B AL 1, AN & A RS2, T H b T4 B B
FESS I ZE 8 AR, “ AN 0] B A2 im0 2 R, LA B SOR B2 a1k ) S. Estreicher,
“Rethinking the Binding Effect of Customary International Law”, Virginia Journal of
International Law, 44(2003), 5, 9, 11, 14GAJN “2iNIhREMA BRI, EhENEZRH
BT b, G T S E PRk vk DAAERR 7, T H i TSR R, S E Bk
AR = T B2 C.G. Fenwick, RIVE 233, %5 398 BT ( “ JHAE Jy [ braZ: it — SRS 1 o —
A B o 2 TOEE TR A DR SRR RS, BUE LA O JR T I AR R ) B E IE R L

Bl ”

%7 ); E.Kontorovich, “Inefficient Customs in International Law”, William and Mary
Law Review, 48(2006) , 859, 921 (“ [Fl Fr >J 5 & F& UHELL B = 42 S T AU FLVE R R SR I RF 187D 5
V.Fon and F. Parisi, “International Customary Law and Articulation Theories: An Economic
Analysis”, International Law and Management Review, 2(2006), 201, 202 (ffFein i
A28 S (1 25 SR ] R 25 RAEME MDA B o 1) 2 R T AR 45 27 ) s G, Palmer, “New
Ways to Make International Environmental Law”, American Journal of International Law,
86(1992), 259, 266,

BESR LA T VY AR 5 (n B Bral E ) T~ IR EFREMIA R J1H ;. B S. Wheatley, The
Democratic Legitimacy of International Law (Hart Publishing, 2010), 150( “>J1RfF R
AT T BT R AR J, DRk A B SR R [ R o ) ST RS R B, W R
ZHERZHIAMIRN, WEERRAEREEZSE, BREREREWITE&EARNE
oo b AN, T ST N 8 S EREAN I AR 7 2SO R, iff e FIARRE 23158 5% (R oF
EAEAETAEZAT ok, B FARRESE, SHZE, T GRS B RTHEk
W, 0T S RNX LSVE TR E KA RE” ) 5 0. Schachter, #iid: 225, W55 536
GO =Py g, AR K—5 S5 g & e AR D B K27 ) 5 0. Yasuaki, HFvE
123, W35 20 WT; J. 0. McGinnis, FVE 234, WHE 8 BT (“ B BR 2 — AN AR L T S (1 1 il - -+
EHEYRG AR ENRF" ); W.S.odge, Customary International Law and the
Question of Legitimacy”, Harvard Law Review Forum, 120(2007), 19, 26 (FE & itie3EH
EEHIEE, (R RER SOMAL I BEAHOC, Wk O NARAR ok, DTGk Pk IR AV B
ARSI p: H— R BOE B 7R A S 18 By 7 A i 2 10 B i3k mks, AT Taers “fib
A J& 1B B v R AT AR] 2 176 £ i b S N 3 RV, 2 SO B [l By A a i [ 3 ) 3¢
HIBUA HI R TERUN” ) .

13-34074 (C)



A/CN.4/663

13-34074 (C)

(AL, T ELIE ] Bl > W5 vk 5 A AU . ™0 Jeis, — b2 ELA AR,
“Megr” PLRAi)E . 7

98. FEULTTR T, FHHALVE CHIN AR “BUARY J598) #0245 B ik i
VPl g > BT [l B T O M B B 2, 8 ORE LA [ B i () — AR . — Ly
W, R AR RS AN TR IO SIS R R
SR, 7 AR AN, SRR RIS s, AT R E B i
SKF PRSI U v 1) 5 AR £ S R R A RAT TS S IR AR s ™ FEIX R
GUR AT SR ] — B B U™ R AN CREEZR) ST s, 8
FEANPE SR I P ISURRUE 2R —, SR Y IEESRIBAE il o 5 T8 W 1 55 A
W, NEZBNE DU, DUERY 2 BUREZE], e Bl > 45

236

5 tn W, J. Klabbers, “The Curious Condition of Custom”, International Legal Theory,
8 (2002), 29, 34 ( “STIE ST CREEABD BIRLE, LSRRI S CA SR ) A
Pellet,“ “Droits—de—1’ Hommisme’ et Droit International”, Droits Fondamentaux, 1(2001),
167, 171-2; J.Wouters and C.Ryngaert, “Impact on the Process of the Formation of
Customary International Law”, in M. T. Kamminga and M. Scheinin(eds.), 7he Impact of
Human Rights Law on General International Law (Oxford University Press, 2009), 111,
129, 130 ( “ £ SR T L AT BB -+ - X ABCHEE R OR 5 AL 1 AR R ™ BN AE” ) 5 H.
Charlesworth, HivE 46, W25 192 51T ( “FRikAHMYR IR L, &40 0 E Br >3 B0 K R =
BT S E st ) s J. Kammerhofer, Uncertainty in International Law: A
Kelsenian Perspective (Routledge, 2011), 72 (325 15 E FRyEHIALE S Tt “iXFpasr
RN ke g iy, (ARG R, Ko S PHEEIEF B2 BRG], A reg HIEERBUG TR
AN, BT SIBERISERE Y, TR A 7 e 2R A BRI ) 5 M. Koskenniemi, From
Apology to Utopia: The Structure of International Legal Argument (Cambridge University
Press, 1989), 41,

540 W, N. C. H. Dunbar, “The Myth of Customary International Law”, Australian Yearbook
of International Law, 8(1978/80), 1, 8, 18( “— NG MU LUK ik 1) [ 5 A5 451
MEREINIVEE . R R R AE T, BUEERGE T WAL, BORE AN S, SEAA7 )
S.Estreicher, HivE 234, WA 8 TU(RMELIIUIE “Frvf E R B . AGRER P ES
MR, 2 FMEAREE M AR ) J.P.Kelly, BUVE 122, WA 460, 469 Al 472 71 (“>)
PR E BRE M AT R, & R EI G Z 21, U358 T g8 8252 B0 BAT 490 ) 0B,
MG E 2 575 0 IE AR T o X — TSR A AN PRBEIR -+« - BEA WS 7 v T R AE RS I 7 1 25
B RTERS B o RS T BO A i & 0 B RERE - - BB A, SR I SR AR AL R
HAEAS TAEETTSER)” )

f&F A. D’ Amato 7 “Trashing Customary International Law” —3CH Il AiyE 122, M.
#0101 50, —2 Ay, BT “RERAH” GGG E S CSCRE A [T IR RIEACE X7
H. E. Chodosh, “Neither Treaty not Custom: The Emergence of Declarative International
Law” , Texas International Law Journal, 26 (1991), 87, 88; 53 UL R. B. Baker, HiIyF 229,

E.Voyiakis, A Theory of Customary International Law(2008 4= 1 A 25 H), ®J#F[ SSRN:
http://ssrn. com/abstract=895462, %% 6 Hi; Y I F. Orrego Vicudia, RiiF 48, W55 38 7 (“ A
ARSI, AT LA S BE I S HAR e 8 SURF], X 2SI TIUE B AR5 15 2 (1i&
7 ); A.E.Roberts, §iE 225, W3 766 vt ( “HILA I G R —MaRE 2, B —ME R,
70 T A ) B T E KBRS ) .

47



A/CN.4/663

Bk =" Hofb N b5 234603 10 35 AR A 20 A S, A AT] 07 268 D 58 4 AR I
SETRRE RS 1 B SRR BB, EE AR RE A S R, T R
EERM TR R LIRS ™ 5O sUE H v AT AR K« AR
SII A%y o 31X R B AT 2 OB (1 23 10 [ i 1) A AR o 1 T
1, AN A BRI B I0 10 TAE . RRZROUL A R %, * i

48

210w i A. D’ Amato, “Customary International Law:A Reformulation” , International Legal

Theory, 4(1998) , 1 “HAh 2% AN T R WedE . K5 I [RIHERS ,  FRAR AV A5
g\, I R VFEA B . FRARA DR B R B & G T R ) R, T
NANESR 721072 7) s L. Kopelmanas, “Custom as a Means of the Creation of International
Law” , British Yearbook of International Law, 18 (1937), 127, 129-130 ( “ [T 2 158 R4 51 i %2
FALLBTLZE I X (A4 h S — A9 Br F2 JRATTER H B 1) R A2 2 7= 2R S R
IR T TR ] (R ST -« -« FRAT A [ B 5% 5 o7 8 [ s > B0 TR ™ AR TARAB VA RE I B % 2
T IF TG BN 7] R o 3X L2 50 1M 4Rt B AR AT I 3 7) 5 H. Kelsen, “Theorie du Droit
International Coutumier” , Revue Internationale de la Theorie du Droit, 1(1939), 253, 263 (H.rp
PR, RARJE R SURGE T IX— Ml KRR AR, “—M Ry, MRS BHAT A
PV A HEBRTE B AT Tk 55 BAT AR 1 = L Ah [ eee Jo AR BAREW AT ) ;
P. Guggenheim, “Les deux éléments de la coutume en droit international” ,in C.
Rousseau (ed. ), La Technique de les Principes du Droit Public: Etudes en I'Honneur de Georges
Scelle(LL. G. D. J, 1950), 275, 280 ( ik IR A [ W] B MAAAE R AT RERT . PRI, NIEGT
FAEEZE” ) M. H. Mendelson, BivE 41, WA 250, 289 T,

=1 541 W, B. Cheng, “Epilogue” , inBin Cheng(ed. ) International Law: Teaching and Practice

(Stevens & Sons, 1982) 223 ( “[Fl, FZEWHIUZ AL BEE 2180 5T A TEFRIE <2
P BRE —— R H AT —— DA IESE R, fA S R IL N2 ) ;AL T. Guzman,
“ Saving Customary International Law ” ,Michigan Journal of International Law, 27
(2005), 115, 153 (AN ELIE 7= S Fok U, ) 108 1 Bryds s OV AR S 225Kk, T AN 2 1504 1)) 2
Reeeee A, IR B P 7 30, SR B EESRaAT Is R s ], BB b #a7midkf
T AR o A1) T LS W — R s RV A B A AT BB R 5T, (BB 1) A B3 AN A 1 ¥
AHIXPPSREIE” ) s R Bernhardt, FIVE 224, JLEE 266 U1 ( “FeIERBF, TERRENT,
W IGTHFPAT A B EEEZ A5 RN 245 B A% v, T2 A 75 ZEA B o 723X U7 T
Pl BIEE PEAERETREYE” ) s B.D. Lepard, Customary International Law: A New Theory
with Practical Applications (Cambridge University Press, 2010)

212 G W, B. Cheng, “United Nations Resolutions on Outer Space:‘Instant’ International

Customary Law?” , Indian Journal of International Law, 5(1965), 23, 37 ( “¥&45 P A k=3
N REALAR FH T IF) N FEIC B 6 T A B — 28 2 D3 1R o R JRE J 3, 45 SR SR s vk P B mT 78
I HR TR RV H0 H A A 2 5 B AT S BE R A K 2 e iU S (Rl A s R S
M7 ); L.Sohn, “Generally Accepted” International Rules, Washington Law Review, 61
(1986), 1073, 1074,

243 L 1. 1. Lukashuk, “Customary Norms in Contemporary International Law” ,in Jerzy

Makarczyk (ed. ), Theory of International Law at the Threshold of the 21st Century (Kluwer Law
International, 1996), 488, 493 (“iX LEMH i 15 44 48 S G H HL (R 2 A& P8 38 H 2R SO X
(IR FVE S S A e AR SR AT H A S A O A B SE— 188, T LLR Sl i . 5
FE28 ) IFRTEAH LG, X EEYETE 2 M NAZ AL, A EEEEMEE” ) A. E. Roberts, HIVE
225, DA 763 U (“IAC S B R B 3B A TR S VAR & U B B —— MR B SR )
R. Kolb, HiIvE 224, WAT 126 5T ( “PAt, XPPHEIRE SJWHOE < SPrig oA 1) S8, X—
R HO 5 20 M I B ENE A 22 H5 ) B. Simma M1 P. Alston, RijvE 81, W45 89 F( “ )18
LI TR AR T B B R U AR . BRI 7 Ve e )7 ) o

13-34074 (C)



A/CN.4/663

13-34074 (C)

PV > A5 1] s 25 J A 3k SE PR« S8 0 R0 1D R B v R, BB R d “ S 4B
W17, OF CURANMRLNEE AR, T AR AR AT 3 SRR 7 4
WO e, 7T 0y, EANAH S, XTI L B R A > Y
B v RGN R, ARATIR S 7o G 2R ) LA HEE] 1Y) K i) 55 AT H
AT B SRONS T BRI A AR 1N S B IR B VR RS B 210 X R R

24F

o

216

H. Charlesworth [¥] /] &, “ The Unbearable Lightness of Customary International
Law” , American Society of International Law Proceedings, 92(1998), 44. 554, {540 I
M. P. Scharf, “Seizing the Grotian Moment:Accelerated Formation of Customary Inter
national Law in times of Fundamental Change” ,Cornell International Law Journal,
43(2010), 439, 450, 467-468 ( “{EMAALMINWI——T IR R ARBD . BB e H AL
AT 38 A2 7 7% 2 e 2 B T S R R —— R VF 0 0 B R R AR TR T IR 2= s ¥ 2 1857
R, AE PR ERRIR EIC A TR R+« REERe I I T2 R &, 3] A
M ks RIS 20 JR0] REAG /TR I Tl 280 b U7 P Xy a0 B (1 ] AR A8 A0SR () 2 BE RN ) )
0. Schachter, FijvE 225, W25 533 5T (FR “Hrik) I B E BRiE” oxh “ S RE BRI L 17K
BN, 7R E BRI S B “ & B BUM WA 75 ZE AR A, T TR I, kA ek
ZINFARTIER ) o

4 L J. Kammerhofer, “Orthodox Generalists and Political Activists in International
Legal Scholarship” ,in M.Happold(ed.), International Law in a Multipolar World
(Routledge, 2012), 138, 147 ( “Hnik Ky, AN 015 G BLIE e ) 158 1 B i vk 0y v 5 Wk 23
BFMACHBEASRF . ElH T, E2ER, WFABUERAE F 02 AR —5
I3 5 7 1) 2 R T B vk ()X S A R R T R B PRV B 7 ) s J. Wouters and C.
Ryngaert, HIyE 236 (“H NG FRIL, ABUFE Fr T8 = S0 ) W02 T8 TV NS5 1)
RN [F) T B A VAR S ) ST BNE T R Ve IR R K, DIE KRR
S0 [ SR A Sy HE A 1) 22 S RVE AR T B AR R B T DO - 5z, EERIH
9117 32 6 1t Y SR w3 ] e — T SC_E AN R ALK S B ARSI B 7 ) s D. Hunter, J. Salzman and
D. Zaelke, International Environmental Law and Policy, 2nd edition (Foundation
Press, 2002), 312-313( “BAg W [ IHERS, EAMMELRY MM 2 BHPr &4, 550k
WORWIEE I . BRI, 22385 10 4R 3 1 [ B PR 4505 S50 I TE 7t BE 2 T 28 H BRI )
FL e+ e+ SX AUV AT 1) > 150 R AL 38652 I AP VG A v (i — B 1 G108 ) RE A s 2 1RO A7
) 0 56 T 08 ) R oo+ RV b, X 4 Do U)o ) 9 L P R AR A A 1 25 AR R
S, VR R T G T I A LR TR B AN BT A AL AR ) s H. Hohmann, Precautionary
Legal Duties and Principles of Modern International Environmental Law (1994), 335;
D. Bodansky, The Art and Craft of International Environmental Law (Harvard University
Press, 2010) 191-204;R. Jennings, “Customary Law and General Principles of Law as
Sources of Space Law” , in K-H. Bdckstiegel (ed.), Environmental Aspects of Activities
in Outer Space: State of the Law and Measures of Protection(Carl Heymanns
Verlag, 1990), 149, 151,

A. T. Guzman, Hi{: 223, W58 186 T, %3 M. B. Simma 1 P. Alston, RivE 81, WLEK 83 T ( “—/MR
KI5 B84 SRR IE R, DR B3 7 T A B E 2. BRm S, Wiy
WV A A A A N F A L G T A ) S RG] PR AE DG A THD PR S, B4, ST 1 B AALI:
IR AE I, ol S 2 PRI AT 284 . ST 1F Bt Rk 5 (0 ABUR BGB 23r BRAR A T 4k
AR K A5 B2 T B B T B AR SIS, DA R STV me it IEMf %R, T i ot
— 48 A\ KA EANAPIHER” ) T.Meron, “International Law in the Age of Human Rights” ,
301 Receuil des Cours(2004) .

49



A/CN.4/663

k7R RIS BE 7, 2 BB A TSR IF I BEGI L 1], R
FEEFAT AT RIS E PR WU, =" IR AT, =°

99.  “GTIEEL EEHT MU T sl B G A, AR
B, BRI disk EARAA R JBE bR, = REE “ALg8” JriEm Nk

50

248

249

250

R. B. Baker, HiiE 229, WA 31 57U “Hitt P15 Giovanni Sartori Gk, FIUMHARREZHES
NG AR T RSOOSR ) s SR, Kolb, FIvd: 224, WA 123 TU(REI “Mf
AW )5 L. Henkin, HyE 232, WA 37 W ( “HROREB, & DUEAH, sk
T Pk MRS o DR RGN, (EARE IR, IR — el S B A E AL
ER—ANTFEL MERELAEEREA A b H s H B, ok gue 3, (RITERE
IR ARSI E AN WSS B iE3) 7 ) 5 A Seibert-Fohr, “Modern Concepts of Customary
International Law as a Manifestation of a Value—Based International Order” , in A. Zimmerman
and R.Hofmann (eds. ), Unity and Diversity in International Law (Duncker & Humblat, 2006), 257,
273 ( “ I E PR A DG s A R T 3G H 2 B B b e e A AR ) o

A. Cassese $& & FIRTE, [ 121, VLA 165 51; 5% WL R Millerson, Byl 123, WA 359 1.

540 W, 1. Gunning, “Modernizing Customary International Law:The Challenge of Human
Rights” ,Virginia Journal of International Law, 31(1991), 211, 212-213 ( “JLHEX e TEK
ERAE SR AP TS, AN i [ A R R EBUR AL RS S 5 A AR
EAHIETR” ) H Meijers, “On International Customary Law in the Netherlands” ,in
1. F. Dekker and H. H. G. Post (eds. ), On the Foundations and Sources of International Law
(T.M. C. Asser Press, 2003), 77, 80, 125 (“ >J 458 [l By b ) 15 4 4 00 —HE, 23 AN BUE
o TES—FNEL, AR PSR BRE A, RealbEEEK, GrhiaaEEAN. 7258 B,
TN AR P oo - IX A B - - R ML R ” ) N Arajdrvi, From Sate-Centrism to
Where?: The Formation of (Customary) International Law and Non-Sate Actors(May 3, 2010), 7] 7[5
SSRN:http://ssrn. com/abstract=1599679, 23 ( “AEE FKAT MARIKITME N E pridk K AEER, AMY
DLsgmm [ K 5 2R A E AT, T HARIE S AT S0 7 B SO ) A il AR ) -

54 W, L. —C. Chen, An Introduction to Contemporary International Law: A Policy-Oriented
Perspective, 2nd edition(Yale University Press, 2000), 342, 346; C. Ochoa, HiyE 90, W.E8
164 U1; D. J. Bederman, Hivd: 230, W3 162-163 T,

B.Simma and P.Alston $&/&iX— 5, ®UvE 81, W58 83 W,

454 W, P. Weil, “Towards Relative Normativity in International Law?”, American Journal
of International Law,77 (1983), 413, 435 (“ ] FUANAN 2 > 5 e B s, T2 76 ) 2R 18 77
AL T EIER 4" ) K. Wolfke, AiyE 41, W5 2 11 ( “&st, JUINEEIE, ERRSIHS5E
] SIW—HE, JEDAT A H A A1 . ALMEG TS SN ST SRRt >3 458 B Br
EHAER —FERRMT4” ) R, Jennings, “What is International Law and How Do We Tell
it When We See It” , The Cambridge Tilburg Lectures(Kluwer, 1983), 11 ( “ W i/FIAERT [A] 22,
e L IEM—AN TS N B ISR —— B R S —— WA R, T HER
54 R v 2 iy U0k BRIRE R P2 Bl mmAA 2 0, HRiAgs]
P XEEPIT R =Y, RO R, WRTEBURRE, &% PO SlEE
SCE R 2 AR AT AT S #ORE E LAAR SR 7 ) 5 6. J. H. van Hoof, Tilid: 49, WL 86 5T (“ >
152 5 RO R AT AR AR . bk, B Bride 2 i B e FISe 1) T B, T o vk [ B v
VR I B S AR LT 2R Ao 1 B By A RO 1R £ A 551 7) 5 G. Abi-Saab discussing
“Custom and Treaties” ,in A.Cassese and J.H.H.Weiler(eds.),Change and Sability in
International Law-Making(Walter de Gruyter, 1988), 10 ( “ A THLLERRAS [F] 1R 45 08 hy 2 167,

FRAVOREE T 7R, ENY R TAHRIEG - b, BAAE T, AIRA AR R S

13-34074 (C)



A/CN.4/663

13-34074 (C)

W, HEAT BRI R, B T 2B D B Bk PR B8 ) A
PRy, 777 WK T E BRI RO RS Sy . 7 e AR A B, Y
PAEERE, “ARMLS” PR S R ARGE M, = XU “RBEmfuL”, = &
AR AT BA G AP it Z .

[HIE L R — 2, FRATL 0% B BX TP AL, Bl Ji AN A TAS P38 R — R YR I 4,
EPATIRAE G A —Fh A a7 7 )5 J. P Kelly, HIvE 122, WLES 492 G0 (“ S >3 it
Bl Frvk” BRIS KAE T B It B S AL S, RS & Ed fE, moA &R H S48
VETJTVE” )5 R.Kolb, iy 224, WLES 123 U ( ““ 300 b @EiAEH T brtk & — R 71 0U4RE
FEIRGR, WIFRSEETHRE, STRESRRS . RERGEA T8 T, ERRAAE
HYNEZ AN Z N2 T — B3 VL 3EAE” ) s J. Kammerhofer, §iVE 245, M. 152, 157
U Pt g vh Ay, A5 DR SR [ FRvk It 38 RIE 1 H AR - - B Brik 22 R SHE 2 1
WEp R TRy iR, W BIREAN TS AL, T BRATSEE E FRVE M AL )
N. Petersen, HiIyE 81, W55 282, 284 Ul ( “ LA G WM&, HEA WM, EAEK
B M AE A WAL IR I B LLA S ” ) 5 M Koskenniemi,
“ Introduction ” ,in M.Koskenniemi (ed.), Sources of International Law(Ashgate
Dartmouth, 2000), xxi ( “SEfr_ L, W RUPEHL AT S HASEE, EFEMHFEAY)SE,
Bz ST P& MR UEA R 5 50 T I BHE B IR A AR EEL R AW &7 )
A. M. Weisburd, BvE 229, WS 46 50 ( “BREZKBHIAEEM LI B L, Shr 2K,
570 & Bl (iR g E SR B B, B [ Bk A T NS 5y A, (s LI AR Y
fPigse, ZERYEEA, FATRHEZANGSEL” ) J. L Charney, Wi 122, WA 543, 546 ni (32
K BISE SJBER SRR TIE Y, YO —id 5 S B R R S R AR
BE, R SR e B T S A K s ) ) —f8eA5t 451 ) 5 B. Cheng, “Custom: The Future of General
State Practice in a Divided World” ,in R.S.J.Macdonald and D.M. Johnson (eds. ), The
Sructure and Process of International Law: Essays in Legal Philosophy, Doctrine and
Theory (1983), 513, 548

P I S, Estreicher, HiVE 234, WA 15 5U( “IRATIEEM R LI F . RBOSKMERE. &

255

257

G = VR e G | T T R A I R E S N e v T (1= = ) 1 NS S e S R 8 A e
VEPERR SR B ) s ALD’ Amato, BiYE 122, WEE 101-105 W; R.Y. Jennings, §iiE 67, .
6.

401 W, H. E. Chodosh, §ijid: 238, W58 99 Ui: G. J. H. van Hoof, Fij¥i: 49, W58 107 TT; J.P.Kelly,
HIVE 122, WL 540 U0; P.Weil, AijvE: 252, WL 441 BT “IXFREAAEAE AR A% - - Bt
2] GEAL[E PRy b Tk RS, AEHICIAT LA 1 SEaE” ) .

8 L G. J. Postema, “Custom in International Law: A Normative Practice Account” ,in
A. Perreau-Saussine and J.B.Murphy(eds.), The Nature of Customary Law: Legal,
Historical and Philosophical Perspectives(Cambridge University Press, 2007), 279,
281-282,

> B. Simma and P. Alston, Fiid: 81, W55 107 5 % W. 1. D. de Lupis, The Concept of International

Law (Norstedts, 1987), 13, 116 (“£EiX T TA/EH1------ OIBNE IR SRR S B I -
A NEBRIR, X AZWFEEDREZ  PNE E MR B RNENR N 2. B8 5k
WELLAN, BRI BR AN KR, WA HEEH. LSBT RS E AT N
SOE AT F R MRS, RS 4R A A, R R S Y R, iU
B ).

B4l D. J. Bederman, HivE 230, W5 145 5T ( “ BRI S BESRIEZ, PG BEAR A B 54T
bR, S B B A o RS VR AN W A D SU AR Bk (R AR AR T B e

51



A/CN.4/663

100, EAR—LesZ B R XA S R PRk i) “ARge” Tk “Apfbgy” Jriktiid
“B ORI SR, P AR A R A, 5 o, T E L
(¥ 2 LS B AR I BT S . ™7 BARIXF IR B VR BE S MBI, A B TN
FARGRAN LG 2B PRk AR S 10 A R M, 57 T By AT B AR I S A “H
BRI, 2% —A “HRAHSWN” B, HAnemil “ Safap. = it
b, SITE BRI Z 8 S, TRt PP A e (fidifle, =7 e it

52

259

I8 2090 5 0 4R P 4 1 R B 4 s 0 2 —— B30 = J\ 48585 — 30 (L) Ak ey o
SR IAE G 55 A58 ) F. Orrego Vicudia, e 48, WK 37 T (5, “BUAL” S50
R Brydi e “aad AR 0a T B AT B IARA 3 LRI ) s J. L. Goldsmith and E. A. Posner,
“ Understanding the Resemblance Between Modern and Traditional Customary
International Law” , Virginia Journal of International Law, 40(2000), 639, 667 (4¥#ik,
AR A1 B vk A I 5% IR) 2 07 T B 2 0 2 T o BT IR ) 10 TR By V) A AR AR M. e 4h,

BT 2T 158 B s AR S LR R Hles MR ) s H. E. Chodosh, iy 238, LR
104-105 1 (FH T80 2 40hil e g, BimiX —id AR FEN) s S.Estreicher, AjiE
234, W7 I OAN AR IMEEBRIEAE & EARAT SRS B8 5K - -+ R0 H A [ Brikii
HEN A R I S BRE e [, AATT 3 B HEE 7 2 0 8 BUA B AR BRI H FREL
NEELHFR” ) J.P.Kelly, aiiE 122, WLEH 520 DU (Fradii, Hii B E Rk <&
HiRe RIS BRI 5 B EAR AT DR R AR A s ) — et iR i, |
EAS R = 29 K 7 R, AN TEAff 5 e 130 v (10 AR A6 00 0 7 2 48 Sy B A 249 R 1) ) 48 5%
) AR AR oo HEAREGERME, MEEE&EN 2N S S8R R X
TG OLHBAAELE]” ) .

T. Stein, FIvE 227; #ltu1, 5 W M. Koskenniemi, FivE 236, W25 388 TT; J. A. Beckett, The End of
Customary International Law?: A Purposive Analysis of Sructural Indeterminacy (PhD thesis,
University of Glasgow, 2008), 238-258; R.B. Baker, Hii¥ 229, W55 10 T,

BN WL AL E. Roberts, HiyE 225, WLZE 767 T1; 1. 1. Lukashuk, HIVE 243; A. Orakhelashvili,
The Interpretation of Acts and Rulesin Public International Law (Oxford UniversityPress, 2008)
100; A.Seibert-Fohr, Ayt 247, WL.ZH 272-277 Wi; L.Condorelli, AiyvE 228, ULEF 148 71; J.
Tasioulas, “Customary International Law and the Quest for Global Justice” ,in A.
Perreau-Saussine and J.B. Murphy (eds. ), The Nature of Customary Law: Legal, Historical and
Philosophical Perspectives(Cambridge University Press, 2007), 307, 320; J. L. Goldsmith and
E. A. Posner, HiI{E 257, JLEE 672 T0; E.Voyiakis, FiyE 239, JLES 15, 16 T1; J.D Aspremont,
IV 227, WLEE 145 T; R. Kolb, HiyE 224, WLEE 122 T W. T. Worster, The Inductive and Deductive
Methods in Customary International Law Analysis: Traditional and Modern Approaches(January
6,2013), H/¥F[% SSRN: http://ssrn. com/abstract=2197104,

G. J. Postema, Ri{E 255, WL 279 T,

B. Simma 1 P. Alston, FiyE: 81, W2E 88 i, A WL K. Wolfke, ByVE 41, W2E 2 U1, J. Kammerhofer,
HIE 85, WLES 551 Wl

KA e P I L — AR A A s > 168 ) B v ) A 2 2 o L ) R o ks A s I LA Py
) VR S (IS 5 7 10 PR PR SEE) o 45401 L J. Kammerhofer, R 85, WLEK 536 1T ( “IRATIBE L 7S
5 T AR SIBE SR, A F T X S U Wi JE K ) s L. —C. Chen, HI{E 250, ML 351
;A T. Guzman, FIyE 241, WLES 128 T; J.L.Goldsmith F1 E. A. Posner, BV 232; K. Wolfke,
FiVE 124, W% xiii W; C.L.RozakisThe Concept of Jus Cogens in the Law of Treaties
(North-Holland Publishing Company, 1976), 63; G.Mettraux, Fiyl: 136, ULEE 14 T,

13-34074 (C)



A/CN.4/663

EARRUL, “AGT” B BT SR A RIEANSAN £ BRI [ PRy IR, ATy
SRIE 3 B LAY Bk, BV T AR .

101, AR, “AF AT R b ) 2 AN ST ik D — i [ vk 1 3 22
Rt dpRE”, =0 JF R JURE, A e R R T B AN R A SR
fER . ™0 BT mi, M R IR RIE M, Al 5 E B ik o [ B v

13-34074 (C)

265

140 W, J. L. Goldsmith A1 E. A. Posner, §ijvE 257, W45 640-641. 672 UL ( “ MMMV, >J150
I PRy ——TC A A A 5 (13 2 8 1) S 18 B Brve—— X B AT A = A5 . AR, #2148
B2 81T BT (P B i = — S0tk B AN G Hl e - FRATTA AN AR ST B B v 5 TH 1 S5
BRidify A1 X o AR DX )2 e TH AR ST 488 1R s PR) o 7 T R 5 ) PR T b oG R
LR DA Brvk ) E A T AL S IH I S E vk — 4, IS B PRk 122
WORMER” ) s A.Boyle Ml C. Chinkin, HIYE 223, WLAK 21 U1 ( “REH BIXE SIHEEMS R
15, AHIX—IEIER ARSI TEBNA T ok R 1), RERER, BRI K
AGIAT FE A o H T I BN PR AE A S N AR E , AATTAT LSRR e = [ S 15481 P 2
RS LS AR ST By e & R AR A A e, MR ET AN R — R &
UE ) 2 20 B S B85 20 T B, B4E 51X 8N 28 7) s J. 0. McGinnis, “The Appropriate Hierarchy
of Global Multilateralism and Customary International Law: The Example of the
WTO0”, Virginia Journal of International Law, 44 (2003) , 229-284 (A g S W IEl frik & mT el 2 14
ZAAT AR E (N Z M AR — A« JLP. Kelly, HiiE 122, W2 456, 500 U1 ( “f%
en) 2B E By A H IR E Rk R SE B RS R SRk BRI, 1A 2 BAZR IR S A
17, DAt “ oz PR AL e AR -« -« e B AN PTG IR, DR R S 8 I vk B AR B 3 2 A (R 4
5, HAP TN N A CEPREE R ) o

V. I. Kuznetsov #1 B. R. Tuzmukhamedov, §iiE 222, W 77 71,

D.F.Vagts, “ International Relations Looks at Customary International Law: A
Traditionalist’ s Defence” , European Journal of International Law, 15(2004), 1031-1040;
S. Sur, FIVE 67, W55 167 7 G. Norman and J. P. Trachtman, “The Customary International
Law Game” , American Journal of International Law, 99(2005), 541; E.T.Swaine, §ijiE 151,
W25 562 Ti; H. Bokor-Szegd, remarks on the “ Contemporary Role of Customary
International Law” ,in Proceedings of the ASIL/NVIR Third Joint Conference(1995)18;
J. Dugard SC, International Law: A South African Perspective, 4™ edition (Juta & Co., 2011),
26; B.Chiagara, Legitimacy Deficit in Custom: A Deconstructionist Critique (Ashgate
Dartmouth, 2001) 48:; W.W.Bishop, “Sources of international law” , in General course
of public international law, Collected Courses of the Hague Academy of International Law
(Martinus Nijhoff Publishers, 1965)115, 220,230;].L.Kunz, §i ¥ 65, J. %6 665
T T. Treves, AITE 73, WL 91 B; A. Perreau—Saussine and J. B. Murphy, ’ The Character of
Customary Law:An Introduction’, in A.Perreau-Saussine and J.B.Murphy (eds.), The
Nature of Customary Law: Legal, Historical and Philosophical Perspectives (Cambridge
University Press, 2007), 8; A. T. Guzman flI T. L. Meyer, Fiy¥ 232, W25 197 T ;A. T. Guzman,
Wi 241, WL 1164 119-121. 175 T; R. Bernhardt, FivE 224, W55 265 TL; A. Seibert—Fohr,
HIVE 247, WA 271 T1; M. H. Mendelson, HjyF 41, V.25 169 TU; G.Schwarzenberger,
“International Jus Cogens?” , Texas Law Review, 43 (1965), 455, 476; F.Orrego Vicuiia,
T 48, LA 38 T,

53



A/CN.4/663

() — A RAT I AR . % AT A, 0 a2 VR AR ) DR AN 2 S 458 ] B vk Ay
ffpo =77 SEEMEGR SIS B Bkl . X ARG IO RE R ket =

#hsr: SRRIAE

102, Fpd s SAAE 2014 SRR SR AR ARR S BOT AR e > R B i P4
FER, B SR BIAE R & S IR R o R R I 2 2000 2D 15 B ik
(R Wi A B AL ZA IR © 2015 4 10 58 = AR A R AR Lol AR (Y3t FR 4R 85231 18
XL ], BTN A R 2R R 2 g T (1 TR, 9 < B S AN oy
7 B IR SREIRR . B AR S AR R R AU — R A
FGEo HER GUI H B B B E Bk AR T L SN B i e
To 0 AR Bt AT A e A A T o6 AR OB, £ 2016 4F40E — i Zeil
TE S5 S PR B o AR

26

J

268

W, J. Pearce, “Customary International Law: Not Merely Fiction or Myth” , 2003

Australian International Law Journal (2003), 125; D. Bederman, Fivk 223, ULEH 41, 42-43 T,
ERREHNTIBE L, Murase JeAEHRIEH TRXFERILI. Mt SRt WA ki3
Al e W E PR AR R B, IR PRk BTUE H, 2R e AR A7 (A/CN. 4/SR. 3148,
ETH).

] WL I.Brownlie,in A. Cassese and J.H.H. Weiler(eds.),Change and Sability in
International Law-Making (Walter de Gruyter, 1988), 68 ( “FkikKy, H B = HE 1 ] 2 A4~ 1)
A W VERIR 2R AR . BRI T 4540, U5RE DB R R0 X KAV R A
AELE 20 4F, AHWSIE BN AR 2 /DR RE, I A VR TAR R A e e/ 7 )

W, J. Klabbers, Hiiyi: 236, W.2% 37 U; D. P. Fidler, “Challenging the Classical Concept
of Custom: Perspectives on the Future of Customary International Law” ,German Yearbook
of International Law, 39 (1996), 198, 199; R.Kolb, HijvE 224, W5 119 Wi,

13-34074 (C)



