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I ntroduction

1. At its sixty-first session, held in 2009, the International Law Commission
adopted, on first reading, the draft articles on the responsibility of international
organizations (A/64/10, para. 50). As set out in paragraph 48 of its report, the
Commission decided, in accordance with articles 16 to 21 of its Statute, to request
the Secretary-General to transmit the draft articles to Governments and international
organizations® for comments and observations, requesting also that such comments
and observations be submitted to the Secretary-General by 1 January 2011. In
paragraph 5 of its resolution 64/114, the General Assembly drew the attention of
Governments to the importance for the Commission of having their comments and
observations on the draft articles. The Secretary-General circulated a note dated
22 January 2010 transmitting the draft articles to Governments.

2. As at 11 February 2011, written replies had been received from Austria
(14 December 2010), Cuba (5 November 2010), El Salvador (3 November 2010),
Germany (23 December 2010) and Portugal (28 January and 20 December 2010).
The comments and observations received from those Governments are reproduced in
section Il below, organized thematically, starting with general comments and
continuing with comments on specific draft articles.

Comments and observationsreceived from Gover nments

General comments

Austria
[Original: English]

1. Austria has always emphasized the complexity of this topic, which would
require an in-depth analysis of the relations between international organizations and
their member States, the relations between international organizations and third
States or other international organizations as well as of the diversity of international
organizations, including the scope of their competences. It must not be ignored that
international organizations differ among themselves substantially in these fields, so
that the question arises to what extent international organizations can be subjected
to one uniform system of norms regarding their responsibility for internationally
wrongful acts. Doctrine and practice have so far been divided on these issues.

2. One reason for these diversities results from the fact that States have founded
international organizations for different purposes, so relations between international
organizations and their member States vary accordingly. There is a great difference
between international organizations established as discussion forums purely for
conference purposes and organizations designed for the performance of activities
such as peacekeeping operations. In the first case, responsibility would remain
mostly with the member States, whereas in the second case the international
organization itself would be the author of acts likely to raise the issue of
responsibility.

1 Comments received from international organizations are contained in document A/CN.4/637.
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3. The differences between States and international organizations with regard to
their legal and political nature and their procedures demand that the utmost care be
taken when it comes to elaborating a regime for responsibility. Whereas States are,
in principle, independent actors on the international stage, the actions of
international organizations are controlled by their member States. In addition,
international organizations usually act vis-a-vis their member States. Member States
may also act on behalf of an international organization. Therefore, questions of
responsibility (and also liability) are closely linked to the specific inter se relations
between organizations and their member States. Disregarding or levelling those
specific relations carries the risk of leaving conceptual gaps.

4.  Furthermore, a clear distinction could be made between the legal positions of
member States, third States that have established relations with the international
organization and third States that have explicitly refused to do so. In contrast to the
law of State responsibility, this distinction is crucial for the law of international
organizations because of their limited mandates and capacities and due to the
question of the legal effects of their recognition.

5. Moreover, the need to distinguish between the responsibility of an
international organization towards its member States and its responsibility towards
third States has to be kept in mind. This leads to the question of the subjective or
objective personality of international organizations. In its advisory opinion on
Reparation for Injuries Suffered in the Service of the United Nations, the
International Court of Justice derived the right of the United Nations to bring claims
against a non-member State from the Organization’s universal vocation.2 The
question remains whether the same would apply to an organization that is not of a
universal character. The commentary to the present draft articles does not reveal
whether the Commission is of the view that all international organizations enjoy an
objective legal personality so that any organization could invoke responsibility
against any State or other organization.

6. Furthermore, it seems that responsibility under international law and
responsibility under any other legal order are not always clearly distinguished. The
cases quoted in the commentary sometimes deal with responsibility or liability
under a domestic legal order such as the Tin Council decision.3 Whether the
arguments derived from these cases can be applied to responsibility under
international law must be thoroughly explored before they can be referred to in the
present context.

7. Irrespective of these fundamental questions, which require particular
consideration, the method of translating the principles contained in the articles on
the responsibility of States for internationally wrongful acts to the responsibility of
international organizations seems appropriate as a starting point. This approach
allows for testing, one by one, whether and how the rules applied to States
possessing full legal personality apply to organizations with limited international
legal personality and functions that derive more or less directly from the will of
members and non-member States. But as work on this topic has progressed,
proposals for draft articles have increasingly raised doubts as to whether the

2 [.C.J. Reports 1949, p. 174.

3 Judgment of 27 April 1988, Maclaine Watson & Co. Ltd. v. Department of Trade and Industry;
J. H. Rayner (Mincing Lane) Ltd. v. Department of Trade and Industry and Others, International
Law Reports, vol. 80, p. 109.
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principles of State responsibility apply to organizations without considerable further
qualification. As a caveat, one should keep in mind that the 1986 Vienna Convention
on the Law of Treaties between States and International Organizations or between
International Organizations has still not entered into force, 20 years after its
adoption. One of the main reasons is lack of clarity on the scope of international
organizations covered by that Convention.

Cuba
[Original: Spanish]

1. The draft articles on the responsibility of international organizations offer, for
the first time, written regulations establishing theoretical proposals for progressive
development that will inevitably generate conflicts of interpretation. Those
proposals include the clauses relating to the concept of countermeasures, with the
conditions and limits thereof; serious breaches of peremptory norms of international
law; and the application of different forms of reparation for injury.

2.  The text of the draft articles represents in and of itself a major effort to
regulate this matter in a uniform manner. Cuba also considers that the draft achieved
is fairly exhaustive, bearing in mind the complexity and innovative nature of the
issue as well as the diversity of opinions regarding the legal institutions in question.

3. Concerning the settlement of disputes, Cuba recommends taking up once again
the settlement procedure that was adopted with respect to the first reading text of the
draft articles on the responsibility of States for internationally wrongful acts, in
1996. A proposal for a mechanism to settle disputes relating to the interpretation of
responsibility constitutes a guarantee of peaceful dispute settlement, essentially for
underdevel oped countries, which end up as the victims when conflicts are resolved
by the use of force.

Germany
[Original: English]

Germany considers the present draft articles as adopted on first reading to be
largely satisfactory. In mirroring the approach already taken by the Commission in
the related field of State responsibility, the present draft puts into writing various
important legal provisions on the responsibility of international organizations.
Germany agrees that, on account of the peculiarities of international organizations
when compared to States, a completely parallel approach to the one taken by the
Commission when addressing the topic of State responsibility was not possible. Asa
consequence, some entirely new provisions were necessary, while others required
some significant redrafting in order to be applied to international organizations. The
topic is further complicated by the fact that the law governing the responsibility of
international organizations appears to be much harder to pinpoint than the one for
States, as international organizations provide less “general” practice, particularly on
account of their limited and very different competencies. The subject matter of the
Commission’s draft articles received an additional layer of complexity by the
decision also to address a State’s responsibility in connection with the act of an
international organization.
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Portugal
[Original: English]

1. There is no doubt that the principles of State responsibility are in general
applicable to the responsibility of international organizations as regards the
invocation of responsibility. Nevertheless, the draft articles continue to follow too
closely those of State responsibility, in a way that may cause the work of the
Commission to deviate from what should be its main objective: to deal with the
specific problems that the issue of the responsibility of international organizations
entails. The ongoing exercise can even give rise to incoherent solutions. Thus, we
find this kind of approach to be unnecessary, repetitive and even counterproductive.

2. Portugal continues to advocate a more focused approach to the specific
problems raised by the responsibility of international organizations in connection
with State responsibility. The analysis should reflect the differences that exist
between States and international organizations and the fact that, unlike States, the
competences and powers of international organizations, as well as the relationships
between them and their members, vary considerably from organization to
organization.

Specific comments on the draft articles

Part one
I ntroduction

Draft article 1
Scope of the present draft articles

Germany
[Original: English]

The clarification included in paragraph (1) of the commentary to draft article 1,
according to which the present articles do not address issues relating to the
international responsibility which a State may incur towards an international
organization, is to be welcomed. This question indeed belongs to the field of State
responsibility and therefore lies outside the scope of application of the articles now
before us — irrespective of the fact that the articles developed on the responsibility
of States do not address this matter, as they deal solely with inter-State relations.
While it might be conceivable to close the gap left by the two sets of articles with
respect to scenarios in which a State incurs responsibility towards an international
organization by making use of an analogy to the articles on the responsibility of
States for internationally wrongful acts, as the commentary envisages, this question
falls outside the scope of the present draft.
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Draft article 2
Use of terms

Austria
[Original: English]

1. Austria supports the approach of the Commission to limit itself to
intergovernmental organizations, whether formally based on a treaty or on another
expression of common will. It would clearly be unrealistic to attempt to go beyond
that and to include non-governmental organizations.

2. Although draft article 2 refrains from expressly “defining” international
organizations it includes a “ use of terms’ which provokes some questions:

(@) First, it would be interesting to know whether entities that are created by
international treaties but are rather embryonic in nature, such as treaty organs
established to monitor the administration of treaties, in particular in the fields of
human rights and environmental issues, or secretariats, should also fall under the
scope of the draft articles. If such entities conclude headquarters agreements and fail
to comply with them, who should assume responsibility? Among the vast number of
pertinent examples, mention can be made of the establishment of a permanent
secretariat of the Alpine Convention in Innsbruck (Austria). A general trend has
already emerged to regard them, in a practical sense, as an international
organizations;

(b) Secondly, the separate and additional requirement of “possessing its own
international legal personality” appears problematic. Rather than being a
precondition for being considered an international organization, “possessing
international legal personality” seems to be a legal consequence of being an
organization. There are diverging views among scholars on this question. The
commentary itself and, in particular, the International Court of Justice cases referred
to in paragraphs (8), (9) and (11) of the commentary to draft article 2, however,
seem to support the view that international organizations possess international legal
personality as a result of being such organizations. If thisis the case, the qualifier of
possessing international legal personality cannot serve as a limitation on the number
of international organizations falling within the purview of these draft articles. This
is corroborated by the preamble to the 1986 Vienna Convention on the Law of
Treaties between States and International Organizations or between International
Organizations, which notes that “international organizations possess the capacity to
conclude treaties, which is necessary for the exercise of their functions and the
fulfilment of their purposes’. For these reasons, this qualifier is redundant;

(c) Thirdly, as host to several international organizations, Austria has closely
examined practical examples. The most pertinent is the case of the Organization for
Security and Cooperation in Europe (OSCE). The Commission seems to
acknowledge the nature of OSCE as an international organization and, consequently,
as an international legal entity. Negotiations within OSCE to endow it with legal
personality have demonstrated, however, that for the time being it is not an
international organization within the scope of draft article 2. The fact that there is no
constituent treaty does not necessarily imply that there is another “instrument
governed by international law” establishing the international organization. The
objections of members of OSCE go so far as to say that there is no constituent
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instrument whatsoever. Moreover, resolutions of OSCE are not governed by
international law. A more pertinent example would be, in our view, the Preparatory
Commission for the Comprehensive Nuclear-Test-Ban Treaty Organization,
established by resolution on 19 November 1996, whose international legal
personality is not disputed.4

3. Draft article 2, subparagraph (c), defines the term “agent” as a person “through
whom the organization acts’. However, this wording raises doubts as to whether it is
a workable definition in the legal sense. If the conduct of an agent can be attributed
to an international organization, the latter is acting “through this person”. In other
words, the phrase “through whom the organization acts’ identifies the legal
consequence or result of the attribution of a conduct, but it does not define the term
“agent”. For this reason, subparagraph (c) should be based on the full wording of the
relevant definition given by the International Court of Justice in its advisory opinion
on Reparation for Injuries Suffered in the Service of the United Nations. Therefore,
this draft article should be based on article 5 of the articles on the responsibility of
States for internationally wrongful acts, rather than on article 4. The definition could
thus be formulated as follows:

“An ‘agent’ or ‘organ’ of an international organization is a person or entity that
has been charged by that organization with carrying out, or helping to carry
out, one of its functions, provided the agent or organ is acting in that capacity
in the particular instance.”

Belgium

1. At the outset, Belgium notes that the definition of the term “agent” is
imprecise and could lead to a proliferation of cases in which the responsibility of an
international organization could be invoked for acts performed, for example, by a
subcontractor.

2. Belgium also points out that there is no definition of the notion “organ”.

3. Belgium ventures to suggest to the Commission that it either redraft this
provision, on the lines of the articles pertaining to the responsibility of States for
internationally wrongful acts and, more particularly, articles 5 and 8; or that it
specifies and limits the notion of “agent” by providing a commentary on the draft
article or by amending paragraph (c) as follows:

“‘Agent’ includes officials and other persons or entities through whom the
organization acts directly and in accordance with its internal operating rules.”

Cuba
[Original: Spanish]

1. The definition of “international organization” is not in accordance with the
Vienna Convention on the Law of Treaties between States and International
Organizations or between International Organizations, of 21 March 1986, or the
need for coherence between rules of international law. The Vienna Convention of
1986 specifies the intergovernmental nature of international organizations, whereas

10

4 See Headquarters Agreement between Austria and the Preparatory Commission for the
Comprehensive Nuclear-Test-Ban Treaty Organization of 18 March 1997.

11-23317
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the draft articles broaden the scope of such organizations by including the term
“other entities”, which should not form part of this definition.

2. Cuba considers that the definition of international organizations provided in
the Vienna Convention of 1986 should be maintained in order to achieve greater
consistency and coherence among the international legal instruments relating to this
issue.

Portugal
[Original: English]

Regarding the definition of “agent”, we would prefer the wording proposed by
the Special Rapporteur instead of the one adopted, since it is more precise.
Moreover, the former is in line with the jurisprudence of the International Court of
Justice as established in its 1949 Advisory Opinion on Reparation for Injuries
Suffered in the Service of the United Nations, according to which “the Court
understands the word ‘agent’ in the most liberal sense, that is to say, any person
who, whether a paid official or not, and whether permanently employed or not, has
been charged by an organ of the Organization with carrying out, or helping to carry
out, one of its functions”.>

Part two
Theinternationally wrongful act of an international organization

Chapter |
General principles

General comments

Germany
[Original: English]

Germany would like to direct the Commission’s attention to a passage in
paragraph (1) of its commentary on the introduction of part two, chapter |, stating:
“[t]he statement of general principles is without prejudice to the existence of cases
in which an organization's international responsibility may be established for
conduct of a State or of another organization.” The introductory commentary to
Chapter I, paragraph (2), also, by making reference to the passage just quoted,
emphasizes: “[a]s was noted in the introductory commentary on Chapter I, the
responsibility of an international organization may in certain cases arise also when
conduct is not attributable to that international organization. In these cases conduct
would be attributed to a State or to another international organization. In the latter
case, rules on attribution of conduct to an international organization are also
relevant.” In this respect, a clarifying remark that highlights the kind of cases the
Commission had in mind would be helpful. Is the Commission thinking (solely) of
cases in which an international organization has expressly (for example, via a treaty
clause) assumed such responsibility, or are there other conceivable scenarios where
an international organization will incur international responsibility for conduct

5 [.C.J. Reports 1949, p. 177.

11
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which cannot be attributed to it via the present draft articles? An international
organization’s consent and express normative rules to the contrary, i.e., lex specialis,
aside, Germany finds it hard to conceive of an international organization being held
responsible for conduct which cannot be attributed to it.

Draft article 3
Responsibility of an international organization for its
internationally wrongful acts

Cuba
[Original: Spanish]

The concept of “injury” should be included as an essential element in the
definition of an internationally wrongful act of an international organization, since it
is this element that determines the obligation of reparation, the cessation of the
breach and the offer of guarantees of non-repetition to the injured party.
Furthermore, draft article 33 establishes “injury caused” as an essential element in
the concept of an obligation of reparation, which is inconsistent with the absence of
the element of “injury” in the concept of an internationally wrongful act of an
international organization.

Draft article 4
Elements of an inter nationally wrongful act of an
international organization

Cuba
[Original: Spanish]
[See the comment under draft article 3].

Chapter |1
Attribution of conduct to an inter national organization

General comments

Germany
[Original: English]

Germany would like to underscore the important finding included in
paragraph (5) of the Commission’s introductory commentary to Chapter II,
according to which the draft articles, while not expressly addressing this matter,
“imply that conduct of military forces of States or international organizations is not
attributable to the United Nations when the Security Council authorizes States or
international organizations to take necessary measures outside a chain of command
linking those forces to the United Nations’. Although this negative finding is,
strictly speaking, not necessary in explaining the present draft, Germany welcomes
the fact that the Commission has expressed its clear opinion on how the draft
articles developed by it are to be read in relation to the important question of how to

11-23317
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attribute responsibility in connection with military measures taken pursuant to an
authorization of the Security Council, with the acting forces operating outside a
chain of command that would link them to the United Nations.

7. Draft article6
Conduct of organs or agents placed at the disposal of an
international organization by a State or another
international organization

Austria
[Original: English]

1. Draft article 6 contains, in comparison to article 6 of the articles on the
responsibility of States for internationally wrongful acts, a different criterion for the
attribution of conduct. The decisive criterion in article 6 on State responsibility is
the exercise of elements of governmental authority of the State at whose disposal
the organ is placed. In the present draft article 6, the decisive criterion is only
effective control over the conduct. Although the element of control is the basic
reason for responsibility, it is nevertheless advisable to add to the criterion of
control that of the exercise of functions of the organization in order to exclude
situations in which the organization exercises a certain factual control although the
acts are attributable to States. A further justification for this addition is the different
formulation of control as results from the practices of different international courts
and tribunals. In this respect, it makes an attempt to combine article 6 with article 8
of the articles on the responsibility of States for internationally wrongful acts. But
even in article 8 of the articles on the responsibility of States for internationally
wrongful acts, which deals with the attributability of acts of private persons to
States, control is not the only criterion, but is accompanied by others such as
instruction and direction, terms that shed a certain light on the construction of the
term “control”.

2. Furthermore, draft article 6 is limited to organs of a State or organs or agents
of another international organization, but does not include private persons. But
would the act of a private person acting under the effective control of an
organization and exercising functions of the organization not entail the latter’s
responsibility? What should be the reason to exclude the situation of private persons
acting in such away? If, for instance, a person in the service of a non-governmental
organization acts under the effective control of the United Nations in the course of a
peacekeeping operation and performs acts within the functions of the United
Nations, such an act would certainly be attributable to the United Nations. It is
difficult to see any distinction between such a case and the situation where a State
organ is acting in such a manner. The Commission could consider whether private
conduct could be included within the scope of this draft article.

Belgium
[Original: French]

Belgium notes that the Commission, in its commentary on the draft article
(paragraph 9), indicated its wish to distance itself from the decision of the European
Court of Human Rights in the Behrami case, which applies the criterion of “ultimate

11-23317 13
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authority and control”, rather than that of “effective control”, supported by the
Commission, in establishing the responsibility of an organization following the
conduct of an organ or an agent placed at its disposal by a State or another
international organization. Belgium welcomes this position but ventures to suggest
to the Commission that it indicate more explicitly in its commentary that it does not
intend to follow the reasoning of the European Court of Human Rights on this issue.

Germany
[Original: English]

As regards paragraph (9) of the commentary to draft article 6, in which the
decision of the Grand Chamber of the European Court of Human Rights in Behrami
and Behrami v. France and Saramati v. France, Germany and Norway is addressed,
Germany takes note of the fact that the Commission, in explaining its understanding
of “effective control” as the decisive criterion in attributing conduct of organs or
agents placed at the disposal of an international organization by a State or another
international organization, considers that “when applying the criterion of effective
control, ‘operational’ control would seem more significant than ‘ultimate’ control,
since the latter hardly implies arole in the act in question”.

Draft article 8
Conduct acknowledged and adopted by an inter national
organization asits own

El Salvador
[Original: Spanish]

1. Draft article 8, whose wording is the same as that of article 11 of the articles
on the responsibility of States for internationally wrongful acts, regulates the
possibility of attributing responsibility to an international organization for an act
that may not, for whatever reason, be attributable to it initially. The cases in which
an act is not attributable to an organization vary considerably, ranging from the
commission of an act by an agent of the organization who has already been
dismissed, to wrongful acts that are completely outside the jurisdiction of the
organization concerned. It is not feasible, in a draft of this kind, to stipulate detailed
provisions covering every possible scenario. El Salvador therefore supports the
incorporation of a general rule, as the Commission has done, that covers a wide
range of possible situations in which an organization is able to adopt an act as its
own, provided that this act cannot be attributed through the ordinary channels.

2. Despite the appropriateness of establishing a general rule, El Salvador also
considers it important to include in the commentary, which, being highly
illustrative, is very useful for understanding legal norms and is particularly
beneficial when conflicts arise as to the interpretation of those norms, an especially
pertinent scenario, namely, de facto actions. By these, El Salvador means actions
carried out by a person not authorized to act on behalf of the organization, in
particular a person whose appointment is not lawful either because he or she has
been suspended from duty or because the appointment has been terminated.

11-23317
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10.

3.  El Salvador notes that the only mention of such a scenario in the draft articles
is a reference to the position taken recently by a World Trade Organization (WTO)
panel in European Communities — Protection of Trademarks and Geographical
Indications for Agricultural Products and Foodstuffs, in which the panel accepted
“the European Communities’ explanation of what amounts to its sui generis
domestic constitutional arrangements that Community laws are generally not
executed through authorities at Community level but rather through recourse to the
authorities of its member States which, in such a situation, ‘act de facto as organs of
the Community, for which the Community would be responsible under WTO law
and international law in general’”.6 However, this example is not sufficient for
dealing with a situation that comes under lex specialis rather than the general
context of the draft articles. El Salvador believes that the Commission should
consider this possibility, since the draft articles make no clear provision for such a
scenario and it cannot be left out, given the complex structure of many international
organizations.

Chapter I11
Breach of an international obligation

Draft article 9
Existence of a breach of an inter national obligation

Portugal
[Original: English]

Regarding paragraph 2, the wording that has been adopted is clearer than in
the previous draft. It is our understanding that some of the “rules of the international
organization”, such as internal rules of a merely procedural or administrative nature,
or private law rules that may govern the relations between the organization and
international law subjects, do not constitute international law. In other words, the
assertion that “in principle, rules of the organization are part of international law” 7
is too vague a statement and is not compatible with the accuracy that should
characterize the legal discourse.

Chapter IV
Responsibility of an international organization in connection with
the act of a State or another inter national organization

General comments

Cuba
[Original: Spanish]

1.  With regard to the scope of the responsibility of an international organization
for providing aid or assistance, or for coercing a State or another international

6 See commentary to draft article 63, para. (4).
7 A/64/10, para. 37.

15
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11.

12.

organization, as provided for in draft articles 13, 14 and 15, Cuba notes that such
responsibility is limited by three theoretical requirements of progressive
development: first, the organization must know the circumstances by virtue of which
the conduct of the international organization receiving assistance is internationally
wrongful; secondly, the aid or assistance must be provided for the purposes of
facilitating the commission of that act and must actually facilitate it; and, thirdly,
the act committed must be such as would have been wrongful if the international
organization providing the assistance had committed the act itself. Such
requirements make it difficult to attribute responsibility to an international
organization for the aid, direction or control that it has provided or exercised in the
commission of an internationally wrongful act, which undoubtedly facilitates the
proliferation of actsin breach of international law.

2. Cuba considers that a new provision of progressive development, relating to
the attribution of responsibility to a State or international organization for its
participation in the internationally wrongful act, should be introduced. This new
provision should contain a presumption establishing that any State or international
organization that aids another in the commission of a wrongful act does so with
knowledge of the circumstances of the same.

Draft article 13
Aid or assistance in the commission of an internationally
wrongful act

Cuba
[Original: Spanish]

1. The requirement that the act would be wrongful if committed by the State or
international organization providing the aid or assistance should be removed. The
progressive development of a rule establishing that States and international
organi zations are duty-bound not to facilitate the commission of an act in breach of
international law is proposed instead.

2. Cuba proposes removing the requirement whereby the aid or assistance must
have been provided with the intention of facilitating the commission of the violation
and the violation must actually have been committed, or, as another variant,
reversing the burden of proof through a presumption establishing that any entity that
aids another to commit a wrongful act, knowing that to be the objective, does so in
order that the wrongful act may be committed.

Draft article 14
Direction and control exercised over the commission of an
internationally wrongful act

Belgium

[Original: French]

Belgium supports the text of the draft articles as formulated by the
Commission, including its clear determination of the cumulative nature of the
conditions of “direction and control”, which faithfully reflects article 8 of the
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articles on the responsibility of States for internationally wrongful acts. At the same
time, it would like to draw the Commission’s attention to an ambiguity inherent in
the wording of paragraph (2) of its commentary on this provision, in which the
Commission cites a passage from a French government paper in the case Legality of
Use of Force (Yugoslavia v. France), which suggests that the direction and control
could be exercised by two different international organizations.

Cuba
[Original: Spanish]

Cuba suggests reversing the burden of proof in the case of participation
through direction or control, in such away that the entity with overall control, not in
situ, is presumed responsible and has the burden of proving its non-participation.

Draft article 15
Coercion of a State or another international organization

Germany
[Original: English]

1. Germany welcomes the Commission's finding in paragraph (2) of its
commentary to draft article 15, according to which: “[i]n the relations between an
international organization and its member States or international organizations, a
binding decision by an international organization c[an] give rise to coercion only
under exceptional circumstances’. Coercion, in the passage following this
paragraph, is, in Germany’s opinion, rightly identified as having to amount to
conduct which goes as far as to force the will of the coerced State. A binding
decision as such hence does not constitute coercion in the sense of this article. As
Germany understands it, this is precisely what the Commission intends to say when
it points to “exceptional circumstances’ in this context. If so, paragraph (3) of the
commentary may, however, give rise to a misunderstanding and could therefore
benefit from further clarification.

2. It is worth recalling another important difference between draft article 16,
which expressly addresses the scenario of binding decisions being directed by an
international organization to a member State, and draft article 15. While draft
article 16 — just as draft article 14 on “direction and control”, which, as the
commentary to draft article 14 in paragraphs (3) and (4) identifies, might also be
applicable in this context — includes the requirement of the act committed by the
State having to be wrongful for the international organization, this requirement is
not included in draft article 15. Draft article 15 focuses only on whether the coerced
State (but for the coercion) infringes an obligation. If draft articles 14 and 16 hence
correctly establish the principle that an international organization is required to
focus solely on its own obligations and not to keep the obligations of all of its
members in mind when adopting a binding decision, the consequence must be that a
binding decision as such may not be subsumed under draft article 15 as “coercion”.
Only where a binding decision is accompanied by additional and illegal action such
as the threat or use of force may draft article 15 become applicable. Although this
understanding can already be read out of the Commission’s commentary and the
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structure of the draft articles, a further clarifying remark might help in order to fully
exclude any misunderstanding in this draft article's area of application.

Draft article 16
Decisions, authorizations and recommendations addressed to
member States and international organizations

Austria
[Original: English]

1. The concept of draft article 16, paragraph 2 (b), should be reconsidered. It is
doubtful as to whether this paragraph, in its present form, will contribute to
clarifying the relationship between the responsibility of a member State acting
wrongfully upon the authorization or recommendation of an organization and the
responsibility of the latter organization. This is due to the fact that the concept of
the reliance or non-reliance of a member State on the authorization or
recommendation of its organization is rather vague. In order for an internationally
wrongful act of a member State to create the responsibility of an organization
authorizing or recommending it, a very close connection between the authorization
or recommendation and the relevant act of the member State is required. This could,
for instance, be established through the use of the expressions “in compliance with”
or “in conformity with”. This wording would make an organization responsible for
the above-mentioned non-binding acts only if the wrongfulness of the act committed
by the member State was a direct consequence of the authorization or
recommendation. Any wrongful act that is as such not necessary for the
implementation of a related authorization or recommendation would thus not give
rise to the responsibility of the organization.

2. Nevertheless, the question should be asked whether and to what extent an
international organization should be held responsible for recommendations and
authorizations at all, in particular as compared to binding decisions of the
international organization. As to authorizations, could a mere authorization already
generate international responsibility of the international organization since, in such
a case, the international organization would become responsible for acts that are not
attributable to it? The articles on the responsibility of States for internationally
wrongful acts do not provide responsibility for incitement, and it could therefore be
asked why international organizations should become responsible for
recommendations which are similar to incitements as far as their effect is concerned.
Although Austria does not rule out such a responsibility, more information on the
justification and limits of such a responsibility would be advisable. The commentary
could go further in this regard. For instance, problems could arise if the organization
recommended that a State perform an act that is contrary to obligations incumbent
upon the organization but not on the State. The wording of draft article 16,
paragraph 2 (b), would give rise to the responsibility of the organization although no
breach of arule of international law had occurred, since a recommendation alone is
unable to commit such a breach. It seems that quite a number of questions have to
be answered with regard to this issue before a final decision can be made. The
above-mentioned qualification of the relation between the act of the State and the
recommendation of the organization would certainly help in this regard.
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Belgium
[Original: French]

1. Belgium believes that the claim that the international organization would be
circumventing an international obligation if it itself had committed the
internationally wrongful act, as set out at the end of the first paragraph of this
provision, introduces an overly strict subjective criterion which, in addition, makes
the provision very difficult to apply.

2. Accordingly it proposes that this last section of the sentence, from the words
“and would circumvent an international obligation”, should be deleted.

Germany
[Original: English]

While generally welcoming a provision such as draft article 16, intended to
hinder an international organization from evading its responsibility, Germany has
considerable doubts as to whether the article is adequately precise in its wording.
Draft article 16, in its paragraphs (1) and 2 (a), considers an international
organization as having incurred responsibility in scenarios where it “circumvents”
an international obligation. The term “circumvent” is, however, not clearly defined,
and its precise meaning remains hard to grasp. While Germany would understand
and support a reading which interprets an act of circumvention to mean an
intentional misuse of an organization's powers in order to evade responsibility,
paragraph (4) of the commentary to draft article 16 stipulates “[t]he existence on the
part of the international organization of a specific intention of circumvention is not
required. Thus, when an international organization requests its members to carry out
a certain conduct, the fact that the organization circumvents one of its international
obligations may be inferred from the circumstances.” Were “circumvention” to be
interpreted as “misuse” requiring an intentional circumvention, this would by no
means render the second sentence of the commentary obsolete. Even where a
“gpecific intention of circumvention” is considered necessary, it would remain fully
permissible, and in fact even be necessary, to infer this intention by judging an
organization’s conduct from the eyes of a reasonable observer taking full account of
the circumstances of the case. The term “circumvent” would, however, in that case
be more clearly defined.

Chapter V
Circumstances precluding wrongfulness

Draft article 19
Consent

Austria
[Original: English]

1. One has to ask when consent given by an international organization to the
commission of a given act by another organization constitutes a circumstance
precluding wrongfulness of that organization’s conduct. Whereas valid consent
given by a State serves as a circumstance precluding wrongfulness according to the
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articles on the responsibility of States for internationally wrongful acts, thisissue is
by no means so clear with respect to international organizations. First of all, the
consent given by international organizations is not in all aspects comparable to
consent given by States, particularly in view of the limited powers of international
organizations as compared to States and the fact that if the rights of an organization
are violated the rights of its members may also be affected.

2. Inthis context, a number of questions arise: does consent or authorization of a
general nature provided in a non-binding resolution, such as a General Assembly
resolution, amount to consent in the sense of the articles on the responsibility of
States for internationally wrongful acts? The qualification of the consent by the term
“valid” does not solve the problem, as it is not clear whether a recommendation
alone already constitutes consent. But if so, does such consent indeed override
treaty obligations? On the one hand, it can be argued that a non-binding resolution
could not constitute consent with the legal effect of precluding wrongfulness
according to the articles on the responsibility of States for internationally wrongful
acts. On the other hand, if a resolution expressing consent is of a legally binding
character, such consent given by an international organization may constitute not
only a circumstance precluding wrongfulness, but also a matter of conflicting nhorms
under international law. Hence, this article needs further clarification concerning the
nature and the consequences of consent.

Draft article 20
Self-defence

Austria
[Original: English]

It seems that the defence of an international organization’s mission that has its
legal basisin arelevant international mandate is not included in the present wording
of draft article 20. In addition, two further questions remain unanswered: first, is the
international organization allowed to rely on (State-like) self-defence if a territory
under its control and/or administration is being attacked? The commentary seems to
give an affirmative answer. And secondly, is the international organization justified
in defending its premises on the territory of the host State, either against attacks by
the host State or any other State attacking the host State? Here again, it seems
unclear whether the principles of international law embodied in the Charter of the
United Nations justify such action. Due to the fact that international organizations
usually operate within host States, these questions demand certain clarification, at
least in the commentary.

Draft article 21
Counter measures
Austria
[Original: English]

1. The Commission has stated that “while the present articles consider the
invocation of responsibility by a State or an international organization, they do not
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address questions relating to the invocation of responsibility of States’.8 It is clear,
therefore, that questions relating to countermeasures by an international
organization against a State are not within the scope of the present articles.
Nevertheless, draft article 21 refers to the preclusion of the “wrongfulness of an act
of an international organization not in conformity with an international obligation
towards a State”, thereby recognizing that countermeasures by an international
organization against a State are conceivable. Furthermore, since the Special
Rapporteur is of the view that “countermeasures are more likely to be taken by an
international organization against a responsible State”,° the question of whether and
to what extent international organizations are entitled, generally, to take
countermeasures against States should be further explored in the context of the
present articles. This is certainly part of the general law on the invocation of
responsibility by international organizations, and Austria is concerned that if this
point is left open, there will remain a large gap in the work of the Commission on
responsibility in international law.

2.  Paragraph 2 of draft article 21 seems to refer to countermeasures against
members of an international organization — be they States or international
organizations. Austria supports the view that members of international organizations
are treated differently than third parties in particular when it comes to
countermeasures and would suggest that it be clarified that the qualifier “member”
relates also to international organizations which are members of the organization in
question.

Germany
[Original: English]

1. Germany is of the opinion that the question of countermeasures by
international organizations against States should be excluded from the scope of the
draft articles. This conviction rests on the consideration that notwithstanding the
considerable European Union practice, numerous questions are still unanswered
with regard to the relationship between international organizations and non-member
States. The relationship between an international organization and its members on
the other hand is in our view by definition governed by the internal rules of the
organization. As a general rule, there is hence no room for countermeasures between
an international organization and its members. This, in our opinion, holds true not
only for the question of countermeasures taken by member States against an
international organization but is especially valid as regards countermeasures taken
by an international organization against its member States. In this respect, measures
taken by an international organization against its members in accordance with its
internal rules should in our eyes be clearly distinguished from countermeasures. It is
more appropriate to regard them as sanctions governed by a specific set of rules.
The latter is also true for sanctions imposed by the Security Council. Germany
therefore disagrees with the approach now taken by the Commission in including
countermeasures in the draft articles.

2. If they are nevertheless included, Germany, in the light of the aforementioned,
considers it necessary for the draft article and its commentary to clearly stipulate

8 Para. (2) of the commentary to Part Four.
9 A/CN.4/610, para. 62.
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that countermeasures adopted by an international organization against its members
must remain restricted to very exceptional circumstances. As emphasized above, as
a general rule there is no room for such measures. The draft article may hence be
commended for the fact that, in paragraph 2, it correctly states that an international
organization may not take countermeasures against a responsible member. The draft
article, however, allows for an exception under two conditions, both of which have
to be fulfilled: the countermeasures may not be inconsistent with the rules of the
organization, and no appropriate means are available for the international
organization to induce compliance with the obligation of the responsible member
State (or member international organization). In respect of the first prong of this
exception, Germany considers it necessary for the commentary to make it very clear
that countermeasures have to be deemed inconsistent with the rules of the
organization unless there are clear indications that the internal rules of the
organization (potentially also including sanctions) were not meant to exclusively
govern the relationship between the organization and its members.

3. Unlike the relationship between States which is first and foremost governed by
general rules of international law, overridden only by /ex specialis where the latter
has been specifically agreed upon or has otherwise developed, the relationship
between an international organization and its members is created by the latter’'s
wilful act. It is hence for an organization’s members to stipulate and precisely define
the relationship between them and the newly created international legal entity,
including the legal powers an international organization may resort to, should one of
its members breach an existing obligation vis-&-vis the organization. In this area of
lex specialis application, thereis, in our opinion, simply no room to resort to general
international law, apart from specific indications to the contrary. This should be
made very clear either in the draft itself or in the commentary thereto.

Portugal
[Original: English]

1. If the issue of countermeasures is a controversial one insofar as States are
concerned, it becomes even more problematic as regards international organizations.
The issue of countermeasures raises, in the context of international organizations,
very complex questions and may lead to certain paradoxes. Additionally, the
recurrent use by the Special Rapporteur of examples based on the experience of the
European Community and of the World Trade Organization is possibly the least
suitable test for the draft articles. This only indicates the existence of lack of
practice on this matter and the difficulty in elaborating adequate, general and
abstract legal solutions.

2. One should also be careful when distinguishing between countermeasures and
similar measures. Whenever a distinction is being drawn between them, the source
of the measure, its legal grounds, its nature and its purpose need to be taken into
consideration. For instance, Security Council sanctions cannot be regarded as
countermeasures. Furthermore, measures taken by an international organization, in
accordance with its internal rules, against one of its members should not be
considered as countermeasures.
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Draft article 24
Necessity

Austria
[Original: English]

1. The practice of international organizations makes it clear that the principle of
necessity is of high practical relevance, at least in two specific areas: the principle
of operational necessity is applied in the context of peacekeeping missions, whereas
the principle of military necessity is applied in the context of peace enforcement
missions (or military actions within peacekeeping missions). Both States and
international organizations apply these principles.

2. Austria agrees that the principle of necessity should not be as widely invocable
by international organizations as by States. It is conceivable that the reference to
“essential interest of the international community as a whole” is designed to raise
the threshold for excluding the wrongfulness of an act by an international
organization. But the notion of such essential interest without further qualification
lacks the necessary clarity. This problem could, however, be diminished if the
principle of necessity were tied to the mandate of the organization.

3. Austria, therefore, would prefer it if the principle of necessity were invocable
only if the act in question constitutes the only means for the organization to fulfil its
mandate. The organization may then only invoke the principle of necessity vis-a-vis
those (member) States that have agreed to or are bound by the organization's
mandate. It can clearly be argued that the mandate itself is, in both cases, the legal
basis of the lawfulness of the action. If an international organization may rely on the
operational necessity principle vis-a-vis third States, this may, indeed, be accepted if
the mandate of the international organization pursues an essential interest of the
international community as a whole. In any case, further considerations are
necessary on the legal effects generated by the constituent instrument itself towards
third States that did not recognize the acting international organization.

4. The international practice of the North Atlantic Treaty Organization, the
United Nations, the Organization of American States, inter alia, shows that
international organizations consider the operational/military necessity principle as a
rule based first and foremost on customary law.

Cuba
[Original: Spanish]

Cuba considers that the negative formulation of the draft article should be
maintained. The current wording of paragraph 2 should also be retained. However, it
believes that there is a need to explain what is meant by “essential interest”. While it
should not include minor uses of force or the so-called “responsibility to protect”, it
should cover safeguarding the environment and preserving the very existence of the
State and its population at atime of public emergency.
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Germany
[Original: English]

There are good reasons for allowing necessity to be invoked by international
organizations only under strict circumstances which take into account the special
character of international organizations as compared to States. Against this
background, the restriction in draft article 24, paragraph 1 (a), that international
organizations may invoke necessity only where it “is the only means for the
organization to safeguard against a grave and imminent peril an essential interest of
the international community as a whole when the organization has, in accordance
with international law, the function to protect that interest” is, as such,
understandable. It does, however, go too far, since international organizations are
diverse in their respective functions and competencies. Not all organizations are
concerned with protecting an essential interest of the international community, but
they will usually protect a legitimate and possibly even essential interest of their
members. A provision along the lines referred to in paragraph (4) of the commentary
to article 24, according to which an international organization may invoke necessity
where it is the only means for the organization to safeguard an essential interest of
its member States, which the organization has the function to protect against a grave
and imminent peril, is therefore to be preferred.

Part Three
Content of theinternational responsibility of an
international organization

Chapter |1
Reparation for injury

Draft article 39
Ensuring the effective performance of the obligation of reparation

Austria
[Original: English]

1. In principle, Austria supports the idea of a provision that ensures that the
organization is sufficiently equipped by its member States so as to enable it to
compensate an injured party in accordance with Chapter |1 of Part Three of the draft
articles. Draft article 39 is obviously designed to serve that purpose in trying to
bridge the discrepancy between the creation of an obligation for the collectivity of
member States to provide the organization with the means to effectively compensate
parties injured by its violation of international law and the interest in avoiding the
implication of subsidiary responsibility for member States.

2. But international practice does not seem to support an obligation for member
States to bear the financial consequences of an illegal or ultra vires act attributed to
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the international organization.1© Such an obligation implying the member’s
responsibility under international law and thus “piercing the corporate veil” is
difficult to accept. In our view, a provision such as draft article 39 would dilute the
desired legal effects of codification. Furthermore, this provision is inconsistent with
the system of the draft articles, as it is limited only to members of a responsible
international organization. In case the draft articles are eventually adopted in the
form of an international convention, draft article 39 would entail an additional
systematic problem: a quasi-universal acceptance, or at least the acceptance by all
members of the organization, would be required in order to effectively establish an
actual duty of members to provide sufficient financial means for their organization
to fulfil its obligations under this chapter. Moreover, the present wording of draft
article 39 is placed outside the overall concept of the draft articles on the
responsibility of international organizations. According to its wording (“are required
to take”), draft article 39 does not clearly establish a legal obligation of member
States to provide the responsible international organization with all necessary means
to fulfil its obligation defined in draft article 30, that is, to make full reparation for
the injury caused by the internationally wrongful act.

3. On the other hand, the member States that enable an international organization
to act on the international plane are accepting the risk that this organization may
violate international law. This risk cannot be left with the injured party. It is
therefore reasonable that the risk has to be borne by the collectivity of the members,
while the responsibility to compensate remains entirely with the organization.

4.  Accordingly, Austria tends towards supporting the proposal set out in
paragraph (4) of the commentary to draft article 39 to state expressly the obligation
of the responsible international organization to take all appropriate measures in
accordance with its rules in order to ensure that its members provide it with the
means for effectively providing full reparation in accordance with draft article 39.
The following reasons provide a basis for supporting this proposal:

(@ The proposal avoids the above-mentioned inconsistencies and
shortcomings of the present wording of draft article 39;

(b) The raison d'étre of the proposal is to commit the responsible
organization to organize its budget in a manner which secures the satisfaction of an
injured party. In other words, the organization would be obliged to make appropriate
dispositions in its regular budget (or special accounts linked to the specific
operation);

(c) This solution would at the same time oblige the members of an
organization, through its organs and according to its internal rules, to provide for the
means to meet the financial consequences of illegal activities or ultra vires acts to
be attributed to their international organization. Thus, the risk that an international
organization oversteps its legal framework is borne by the parties that have enabled
the international organization to act in that manner, that is, the collectivity of

10

Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory
Opinion of 20 July 1962, 1.C.J. Reports 1962, p. 151 at p. 162 ff. and p. 167: “[...] the Court
agrees that [...] if an expenditure were made for a purpose which is not one of the purposes of
the United Nations, it could not be considered an ‘ expense of the organization’”.
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members of the responsible organization. The proposal supports an all-embracing
interpretation of the phrase “expenses of the organization”.11

5. In the case that the responsible organization is dissolved before the
compensatory payment is made, the proposal works towards the proper budgetary
liquidation of outstanding liability.

Germany
[Original: English]

1. Inrespect of draft article 39 and the commentary thereto, Germany very much
agrees with the Commission’s finding, as expressed in paragraph (2) of the
commentary on the article, that no subsidiary obligation of a member of an
international organization towards the injured party is considered to arise when the
responsible organization is not in a position to make reparation. Germany by no
means denies the general desirability of international organizations being able to
fulfil their obligations, including secondary obligations such as those arising in
connection with reparation for injury. However, regarding the question of whether
there isalegal duty flowing from arule of general international law for members of
an international organization to take all appropriate means in order to provide the
organization with the means to effectively fulfil its obligation to make reparation,
Germany is clearly of the opinion that no such rule exists. As can be taken from
paragraph (7) of the commentary to draft article 39, Germany apparently finds itself
in good company with the prevailing majority within the Commission. The
Commission is therefore to be commended for including an express reference to the
rules of the organization within the present draft article, to which the commentary in
paragraph (6) correctly points as the (only) basis of the requirement in question.

2. Germany, however, is worried by the article’s wording, which, as it stands and
despite the commentary’s assertions to the contrary could be misunderstood as
stipulating a general duty for States to ensure the effective performance of an
international organization. The draft article, after all, considers members to be
“required” to do so. That this “requirement” must be in line with “the rules of the
organization” could be misconstrued as stipulating a general requirement which will
merely be altered or abrogated where an international organization should have rules
to the contrary. As Germany sees it and reads the commentary, this would clearly be
an erroneous conclusion. Germany would therefore welcome a clarification within
the draft article’s wording highlighting the fact that the “requirement” will only exist
if and as far as provided/or within the rules of the international organization. In this
context, Germany would also like to caution the Commission against simply
assuming any such requirement to be generally implied in the rules of international
organizations, as the commentary in paragraph (6) appears to be doing, for cases
where the rules are silent on the matter. Germany, in this context, considers it
pivotal to focus on the actual agreement and the will expressed by the founding
States (or other international actors). For example, unless a duty to finance an
organization is expressly provided for in the rules of an international organization, a
concrete obligation for each and every member cannot simply be read into the
document.
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11 Charter of the United Nations, Art. 17.
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3.  Germany would also like to emphasize the fact, and would welcome a
clarifying remark in the Commission’s commentary, that the requirement in question
isin any event only one which merely concerns the internal relationship between an
international organization and its members. Third parties cannot benefit from it,
even whereit is found to exist.

Portugal
[Original: English]

1. There are no grounds in international law on which members may have a joint
liability towards the injured party when the responsible international organization
has no means to achieve full reparation. On the other hand, members are under the
obligation to contribute to the international organization’s budget in order to bear
the expenses incurred in the performance of its duties, in accordance with its
constitutive treaty. The expenses incurred in complying with a reparation order are
an example.

2.  Draft article 39 cannot be read as imposing on members what could seem like
an immediate obligation to make an extraordinary contribution in order to cover an
expense that may arise following an internationally wrongful act by the international
organization. That is not consistent with the autonomy and independence that
characterize international organizations. It should be for the international
organization’s budget to foresee this kind of expense, and it is up to members to
ensure that it does so. The focus should be on the international organization itself
and not on its members.

3. Thus draft article 39 embodies a balanced solution when interpreted as
imposing a general obligation on members of an international organization to
provide it with the means for enabling the effective fulfilment of its obligations,
including reparation. Furthermore, even if it merely clarifies the present wording,
we would support the proposal by the Special Rapporteur to include a new
paragraph 2 in draft article 39.

Part Four
Theimplementation of the international responsibility of an
international organization

Chapter |
Invocation of the responsibility of an international organization

Draft article 42
Invocation of responsibility by an injured State or
international organization

Austria

[Original: English]

Austria understands that it is the intention of the Commission that the present
draft articles deal only with the responsibility of international organizations as such
and not with the conditions under which an international organization may invoke
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the responsibility of another subject of international law. However, it is necessary to
point out that there will remain a gap in the regime of responsibility if the
conditions for invocation of the responsibility of a State by an international
organization are not addressed. In particular, since such situations arise rather
frequently, as addressed, for example, by the International Court of Justice in its
advisory opinion, on Reparation for Injuries Suffered in the Service of the United
Nations, it could happen that the issue of invocation of State responsibility by an
international organization may escape any regulation, since it was also not
considered in the articles on the responsibility of States for internationally wrongful
acts.

Draft article 44
Admissibility of claims

Austria
[Original: English]

The present text leaves open the question of whether an international
organization can exercise functional protection on behalf of its officials who were
injured by a different organization. In this context, the question arises as to under
which preconditions international organizations may bring claims and take
countermeasures against States or international organizations if the unlawful act is
directed against an official of the respective organization.

El Salvador
[Original: Spanish]

1. This provision is worded in the same way as article 44 of the articles on the
responsibility of States for internationally wrongful acts and is designed to establish
the conditions or general requirements that allow a claim for the commission of an
internationally wrongful act to be admitted. Given the general nature of the draft
articles, it makes sense to establish certain admissibility criteria for international
claims in order to avoid unnecessary claims being made that could have been
resolved earlier in a different sphere.

2. El Salvador notes that, in this provision, the Commission has opted for two
specific admissibility criteria: (a) conformity with applicable rules relating to
nationality of claims; and (b) exhaustion of local remedies. As can be seen, the first
criterion refers to rules of nationality, which would operate as a general condition
for invoking international responsibility. The Commission itself made this clear in
the commentary to the corresponding article in the articles on the responsibility of
States for internationally wrongful acts, when it said that “the nationality of claims
rule is not only relevant to questions of jurisdiction or the admissibility of claims
before judicia bodies, but is also a general condition for the invocation of
responsibility in those cases where it is applicable” .12

3. Although draft article 44 of the draft articles on responsibility of international
organizations is, as already mentioned, worded in the same way as the equivalent

12 Yearbook of the International Law Commission, 2001, vol. |1 (Part Two), para. 77, commentary

to art. 44, para. (2) (emphasis added).
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article on responsibility of States for internationally wrongful acts, its wording and
the corresponding commentary do not leave open the possibility of establishing
exceptions to the nationality rule contained therein. This is worrying and has in fact
been criticized by some legal theorists, who have said that it creates an obvious
internal conflict within the draft articles, since the application of the nationality
linkage would invalidate, for the protection of rights of individuals injured abroad,
any attempt to invoke responsibility, even though it has already been recognized on
other occasions that the invocation of a breach of a peremptory norm must take
precedence over diplomatic protection.

4.  In other words, El Salvador’s concern here is with the idea of the protection of
human rights, and it seems inappropriate to make such protection conditional on
fulfilling a nationality requirement, all the more so if one considers jus cogens rules,
namely, peremptory norms of international law, which have derived from certain
essentially human and universal values, the observance and application of which is
viewed as absolutely necessary to the life and survival of the community.

5. Likewise, the inclusion of the requirement to comply with nationality rules,
which is formulated in restrictive terms, manifestly contradicts draft articles 40 and
41, contained in Chapter Ill of the draft articles, which regulate serious breaches of
obligations under peremptory norms of general international law.

6. Given the above considerations, El Salvador proposes that draft article 44,
paragraph (1), be reworded to establish that the requirement linked to questions of
nationality is not applicable in all cases. This could be done by inserting the words
“where appropriate”, or the phrase “when any applicable rule relating to nationality
applies to a claim”, along the lines of draft article 44, paragraph (2). This would
achieve the necessary internal consistency with other provisions, particularly those
concerning peremptory norms of international |aw.

7. El Salvador fully supports draft article 44, paragraph (2), since, even though it
establishes the exhaustion of local remedies as a general admissibility requirement,
it can be deduced from its wording and the corresponding commentary that
exceptions may be made to this requirement and that it is not enforceable in all
cases. This means that if there are no available remedies or those that are available
are not effective, the injured party will not have to fulfil this admissibility
requirement.

8. This is precisely the trend followed by international courts. At the regional
level, article 46 of the American Convention on Human Rights provides that
admission by the Inter-American Commission on Human Rights of a petition or
communication shall be subject to the remedies under domestic law having been
pursued and exhausted in accordance with generally recognized principles of
international law. However, the article also establishes three important exceptions,
namely: when the domestic legislation does not afford due process of law for the
protection of the right that has allegedly been violated; when the injured party has
been denied access to the remedies under domestic law or has been prevented from
exhausting them; and when there has been unwarranted delay in rendering a final
judgement under the af orementioned remedies. Moreover, the Inter-American Court
of Human Rights has also ruled that prevention of the exhaustion of domestic
remedies for reasons of indigence or a general fear in the legal community to
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represent the complainantl3 are additional exceptions to the admissibility
requirement.

Draft article 47
Plurality of responsible States or international organizations

Germany
[Original: English]

Germany would like to question the validity of the assessment contained in draft
article 47, paragraph (2). The commentary to this draft article in its paragraph (3)
assumes that: “[w]hether responsibility is primary or subsidiary, an injured State or
international organization is not required to refrain from addressing a clam to a
responsible entity until another entity whose responsibility has been invoked has
failed to provide reparation. Subsidiarity does not imply the need to follow a
chronological sequence in addressing a claim” (emphasis added). We have trouble
understanding the last sentence. How can it be squared with the wording of draft
article 47, paragraph (2), according to which “subsidiarity ... may be invoked insofar
as the invocation of the primary responsibility ias not led to reparation”? (Emphasis
added.)

Draft article 48

Invocation of responsibility by a State or an international
organization other than an injured State or

international organization

Germany
[Original: English]

Germany would like to stress its appreciation for the solution adopted in the
Commission’s draft article 48, paragraph 3, according to which an international
organization other than an injured organization is entitlted to invoke the
responsibility of another international organization in the case of a breach of an
obligation which is owed to the international community as a whole only if
safeguarding the interest of the international community underlying the obligation
breached is included among the functions of the international organization invoking
responsibility. This view is shared by several countries, while others apparently
favour a more general entitlement. Germany considers the approach chosen by the
Commission favourable to the alternative because despite the impact of obligations
erga omnes On the international community as a whole, it appears to be too far-
reaching to grant an entitlement to all international organizations, regardless of the
functions entrusted to them by their members. After all, unlike States, international
organizations do not have general legal competence but only functional
competencies limited to the performance of their respective mandates and purposes.

13 Exceptions to the Exhaustion of Domestic Remedies, Inter-American Court of Human Rights,

Advisory Opinion OC-11/90, 10 August 1990 (Ser. A) No. 11 (1990), para. 42.

11-23317



A/CN.4/636

11-23317

24.

Chapter |1
Countermeasur es

Draft article 50
Object and limits of counter measures

Austria
[Original: English]

1. Asalready stated with regard to draft article 21, Austriais of the view that the
conditions under which an international organization is entitled to resort to
countermeasures against States should be further explored. There seems to be an
inconsistency in that draft article 21 addresses countermeasures undertaken by
international organizations against States, while draft article 50 does not relate to
countermeasures by international organizations against States.

2. Thedistinction between member States and non-member States as well as the
scope of the personality of the organization are fundamental in the context of
countermeasures. In our view, it would first be necessary to analyse these aspectsin
more detail before any conclusion can be drawn. Moreover, in our view an
international organization may resort to countermeasures only if such measures are
in conformity with its constituent instrument. In other words, international
organizations are not competent to take countermeasures merely by virtue of the fact
that they enjoy a certain international legal personality. Rather, an international
organization must be endowed with the competence to take such measures under its
rules.

Germany
[Original: English]

Despite our doubts as to the inclusion of the topic of countermeasures in the
draft (see the comments on draft article 21), the Commission is to be commended
for agreeing on the principle contained in paragraph 4 of draft article 50, according
to which “countermeasures shall, as far as possible, be taken in such a way as to
limit their effects on the exercise by the responsible international organization of its
functions’. While countermeasures by definition involve the non-performance by
the injured State or international organization of one of its obligations vis-a-vis the
international organization, it is necessary (also in view of the fact that international
organizations enjoy only limited competencies) to limit the permissibility of
countermeasures in order for their impact not to reach a level which renders an
organization incapable of fulfilling its mandate as a whole. Paragraph 4 of draft
article 54 effectively addresses these concerns.
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Draft article 51
Counter measures by members of an international organization

Germany
[Original: English]

1. Inlinewith what has been said on draft article 21, which addresses the topic of
countermeasures taken by an international organization, we would like to express
our concern also in respect of draft article 51. Germany is of the opinion that the
relationship between an international organization and its members — just as, vice
versa, that of a member (State) and the organization — is governed fully by the
internal rules of the organization. As a result, there is, as a general rule, no room for
countermeasures between a member State and an international organization.

2.  Germany is therefore sceptical at best as to whether the draft article adopted
by the Commission can be said to adequately reflect the legal relationship between a
member State and an organization in respect of countermeasures. To be precise, the
draft article is to be commended for its wording, which emphasizes that an injured
member “may not take countermeasures against that organization”. It is, in our view,
in addition admissible to turn to an organization’'s internal legal structure in order to
identify whether there is — as an exception to the rule — any room left for
countermeasures, as draft article 51 paragraph (a) does. Where Germany might
disagree with the Commission is on how to treat cases (probably the vast mgjority)
where the rules of the organization are silent on whether countermeasures are
allowed or not. For these scenarios, the commentary in paragraph (3) currently
states that “[w]hen the rules of the organization do not regulate, explicitly or
implicitly, the question of countermeasures in the relations between an international
organization and its members, one cannot assume that countermeasures are totally
excluded in those relations’ (emphasis added). The Commission is hence inclined to
allow (at least limited) countermeasures where the organization’s rules are silent.
Here, in the eyes of Germany, the Commission might want to be more careful. The
legal relationship between a member and its organization must first and foremost be
governed by the organization’s rules, which, after all, were carefully carved out and
agreed upon precisely for this very task. If this is the case, there is a strong
argument to be made that the rules are meant to exclusively govern the legal
relations between the newly set up organization and its members. The commentary
should hence in our eyes be altered to make it, at a minimum, very clear that the
exception under subparagraph (a) according to which countermeasures may not be
inconsistent with the rules of the organization has to be read as requiring a clear
indication that the rules were not meant to fully regulate their subject matter, that is,
the legal relationship between a member State and the organization. Where such an
indication within the rules (or at least their travaux préparatoires) is missing,
everything militates for the assumption that countermeasures must be deemed
inconsistent with the organization’'s internal structure as set up by and reflected in
itsrules.
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Draft article 52
Obligations not affected by counter measures

El Salvador
[Original: Spanish]

1. Countermeasures are actions designed to induce a State or international
organization which is responsible for an internationally wrongful act to comply with
its obligations. Generally speaking, both legal theory and international case law
confirm their validity, the main case law being the 1928 Naulilaa'4 and 1930 Lysne
arbitrations, while, more recently, countermeasures were recognized by the
International Court of Justice in its 1997 judgment in the Gabcikovo-Nagymaros
Project (Hungary v. Slovakia) case.l> Thus, athough practice concerning
countermeasures taken against international organizations is scarce, El Salvador
believes that the International Law Commission was right to decide to include such
measures in the draft articles.

2. Although countermeasures have been strongly criticized, from an objective
standpoint they must be recognized as having both positive and negative aspects.
Among the former, it must be noted that “countermeasures, or ‘self-help’, are a
necessary part of any legal system, like the international system, that lacks strong
‘vertical’ enforcement ... instead, States and other actors rely on a combination of
other mechanisms such as countermeasures to win respect and compliance for these
duties’.16 Such measures are a form of self-protection, since it is the affected State
that must react.

3. As dready indicated, however, the use of countermeasures may also have
negative aspects and drawbacks, such as abuses in their nature or duration that could
have a serious impact on a State’'s population and also entail a high risk of
retaliation, thereby exacerbating existing conflicts. Unilateral assessment of the
wrongfulness of an act is also questionable, as it could easily give rise to the
establishment of subjective criteria for the adoption of countermeasures.

4. An evaluation of these positive and negative aspects shows that it is
impossible to rule out the use of countermeasures in the international sphere, but
also that in order to ensure their oversight and efficacy, definite limits must be set so
that their shortcomings can be rectified and their disproportionate use avoided.

5. To respond to this need, draft article 50 envisages a number of exceptional
situations in which the use of countermeasures is not allowed, basically because
their application would affect obligations that cannot be suspended, and they cannot
be adopted in any circumstances, not even as a way of forcing compliance with such
an obligation.

6. For al these reasons, El Salvador recognizes the importance of including draft
article 52 in its entirety in the draft articles on responsibility of international
organi zations, thereby permitting the establishment of definite limits to a practice of

14 Reports of International Arbitral Awards, vol. |1, p. 1011.
15 Gabcikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1.C.J. Reports 1997, p. 7.
16 Bederman, David J., Symposium: “The ILC’s State Responsibility Articles: Counterintuiting

Countermeasures’, American Journal of International Law, vol. 96, 2002, p. 818.
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taking countermeasures that is, at present, far from uniform and, in many cases,
excessive.

7. The above comments notwithstanding, El Salvador believes that an exhaustive
analysis of the scope of paragraph 1 (b) of article 52, under which “obligations for
the protection of fundamental human rights” would be a limiting factor on
countermeasures, is needed to make its application more effective.

8. Some authors — and likewise the International Law Commissionl” —
interpret its scope as relating to a category of rights, within the context of human
rights, which cannot be derogated from in any circumstances, even in time of war or
public emergency. As already stated, the existence of a public emergency does not
authorize States to breach their legal obligations under humanitarian law or
international human rights law, for such obligations have binding effect in all kinds
of circumstances of time and place.

9. In this connection, it may be noted that many human rights treaties, both
universal and regional, have listed essential rights from which no derogation is
possible. For instance, article 4 (2) of the International Covenant on Civil and
Political Rights states that no derogation may be made from articles 6 (right to life),
7 (prohibition of torture and cruel, inhuman or degrading treatment or punishment),
8 (paragraphs 1 and 2) (prohibition of slavery or servitude), 11 (imprisonment on
the ground of inability to fulfil a contractual obligation), 15 (no punishment without
law), 16 (recognition as a person before the law) and 18 (freedom of thought,
conscience and religion). Similarly, article 2 (2) of the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment establishes that:
“[n]o exceptional circumstances whatsoever, whether a state of war or a threat of
war, internal political instability or any other public emergency, may be invoked as a
justification of torture”. Article 15 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms likewise establishes that: “[n]o
derogation from article 2 [right to life], except in respect of deaths resulting from
lawful acts of war, or from articles 3 [prohibition of torture], 4 (paragraph 1)
[prohibition of slavery or servitude] and 7 [no punishment without law] shall be
made” . The Inter-American system establishes a longer list, in that article 27 of the
American Convention on Human Rights includes, among rights from which
derogations may not be made, political rights, the rights of the child, the right to
protection of the family and the right to a name and nationality.

10. It may thus be concluded that there is no uniformity as to the minimum rights
that must be respected in al circumstances. This makes the category of
“fundamental human rights’ a rather imprecise one, and this imprecision could
leave room for discretion in the adoption of countermeasures. This lack of precision,
which shows that the term is being applied erroneously, combined with the fact that
human rights in general could obviously be excluded, is incompatible with recent
advances in the area of human rights, according to which everyone must be able to
exercise certain universal and inalienable rights or powers that are inherent in his or
her dignity. This recognition of the centrality of human rights, which, in the words
of Augusto Cancado Trindade, currently ajudge at the International Court of Justice,
corresponds to a “new ethos of our times’, presupposes protection of the human

17 See articles on the responsibility of States for internationally wrongful acts, commentary on

article 50, para. (6).
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person in all circumstances against all manifestations of arbitrary power and
concern for his or her living conditions in keeping with the new spirit of our age, in
which the process of humanizing international law involves attending more directly
to the attainment of higher shared goals and values. It is incongruous to include
among those values the private interests of States or international organizations that
allow the adoption of countermeasures.

11. In view of the foregoing, El Salvador proposes that the term “fundamental
human rights” be replaced by “human rights’. This would permit not only
recognition of their basic characteristics and the advances made thus far in this area
but also the adoption of a term whose scope certainly presents fewer difficulties,
since it would cover a broader and more homogeneous category of rights as
expressed in the various regional and universal human rights instruments.

Draft article 56
M easures taken by an entity other than an injured State or
international organization acts

Cuba
[Original: Spanish]

The current formulation should be deleted and replaced by a formulation
referring to the collective security system envisaged in the Charter of the United
Nations.

Part Five
Responsibility of a State in connection with the act of an
international organization

Draft article 57
Aid or assistance by a State in the commission of an inter nationally
wrongful act by an international organization

Belgium
[Original: French]

Belgium supports the draft article as worded by the Commission but considers
that, in its commentary, the Commission is only listing extreme cases and is not
sufficiently clear on the principles enabling a State to determine with exactitude the
moment with effect from which its responsibility may be invoked. Belgium
suggests, in particular, that the Commission should specify at an earlier stage in the
commentary on draft article 57 the precise reasons why the participation of a State
member in a decision-making process which could lead to the commission of an
internationally wrongful act does not fall within the purview of draft article 57.
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Draft article 58
Direction and control exercised by a State over the commission of
an inter nationally wrongful act by an inter national organization

Austria
[Original: English]

The relationship between two States with regard to direction and control
exercised by a State over the commission of an internationally wrongful act by an
international organization is considerably different from the relationship between a
State and an international organization of which it is a member. Does this mean that
a State that has the power to prevent an international organization from committing
an internationally wrongful act, for instance due to its capacity to block decisions
through a de facto or de jure veto power, incurs responsibility for such act if it fails
to prevent it? Here again, the character of an international organization, its function,
its powers and its internal rules of decision-making make a decisive difference in
clarifying the “partition” of international responsibility for a wrongful act between a
State and an organization.

Draft article 59
Coercion of an international organization by a State

Austria
[Original: English]

The specific nature of international organizations should be taken into account
before applying the law of State responsibility. In nearly every field of activity,
international organizations are highly dependent on the willingness of their member
States to cooperate. A member State may refuse to contribute to the budget; it may
withdraw its national contingent or veto a necessary extension of the mandate.
These may all be cases of coercion in a broader sense. But do all these cases trigger
the member State's responsibility? International practice does not support this view.
In any case, because of the multilayer inter se relations between an international
organization and its members, these qualifiers and the term “coercion” need some
clarification within the legal text. The qualifier “knowledge”, in subparagraph (b),
hardly seems sufficient to establish the necessary link in order for the State to
become responsible for the act of an international organization. There must be a
direct link between the coercive act of the State and the activity of the international
organization.

Draft article 60
Responsibility of a member State seeking to avoid compliance

Austria

[Original: English]

This draft article raises the question of how States can become responsible for
acts which they did not influence, since the legal effects of a member State's
influence on acts of an international organization are already addressed in draft
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articles 57 to 59. Moreover, the basic question of how decisions by majority vote
where States voting in favour or against a certain decision are not identified (show
of hands) can be treated in this regard. Would a State which casts a negative vote in
a show-of-hands procedure and which is overruled by the majority (if majority
decisions are possible) also be held responsible under these draft articles? Or should
these articles apply only to situations where the voting pattern of individual member
States can be clearly identified?

Belgium
[Original: French]

1. Belgium believes that the principle underpinning this provision is worth
following but that the draft text, as currently worded, is not satisfactory since:

It does not adequately reflect the jurisprudence of the European Court of
Human Rights which it claims to be reflecting;

« It includes subjective elements which it is not appropriate to introduce and
which could severely impede application of the draft article in question.

Belgium therefore proposes that the Commission either redraft this provision or give
a better explanation in its commentary of what it understands by this text. In
particular, if the Commission had intended to introduce a (primary) obligation of
States members to refrain from circumventing their international obligations through
an international organization of which they are members, this should be indicated
much more clearly by the provision or by the commentary.

2. Belgium also wonders whether the Commission should not indicate much
more clearly that draft article 60 only applies in the event of abuse of aright, abuse
of the separate legal personality of an international organization or bad faith.

3. Lastly, Belgium supports the Commission in its referencel® to the
jurisprudence established by the European Court of Human Rights in the Bosphorus
case but doubts whether the draft text adequately reflects this jurisprudence. In
addition, it draws the Commission’s attention to certain decisions in case law
subsequent to the Bosphorus case which establish the responsibility of the State on
the grounds of lacunae in the internal procedures of the international organization.
These decisions, in Belgium’s view, go well beyond the mere jurisprudence of the
Bosphorus case and undermine the principle of the limited responsibility of States
members. The European Court of Human Rights appears to have acknowledged that
damage may arise from the attribution of an act of an international organization to
its States members simply by virtue of their being members of that organization or
of their participation in its decision-making processes or in the performance of an
act of the organization. At the same time, Belgium believes that it would be very
useful for the Commission to indicate clearly its position on these issues.

Germany
[Original: English]

1. The Commission is to be commended for incorporating an element of
“misuse” into draft article 60 as we read it, according to which a State member of an

18 Commentary to article 60, para. (4).
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international organization will incur international responsibility if it “seeks to avoid
complying with one of its own international obligations by taking advantage of the
fact that the organization has competence in relation to a subject matter of that
obligation, thereby prompting the organization to commit an act that, if committed
by the State, would have constituted a breach of the obligation” (emphasis added).
As Germany considers it a legitimate goal to hinder States from evading their
responsibility by sidestepping their obligations, draft article 60, as to its underlying
aim, is to be supported. However, as States members and an international
organization are separate legal entities with their own international personalities and
may hence undertake different obligations of their own which, as such, have to be
kept apart, and draft article 60 in addition applies “whether or not the act in question
is internationally wrongful for the organization”, it is essential to make sure that a
State will not be held responsible simply because the organization performs a task
which the State may not have been allowed to perform itself. States may not use
force in their international affairs, to name an example, they may, however, through
the Security Council, support a decision to use force against another State should a
threat to the peace exist. It is therefore essential to restrict draft article 60 in its
scope of application to cases where a State would “misuse” the organization (as a
shield) in order to evade its own responsibility. The present draft acknowledges this
concern within the article’s wording when it requires a State having to seek to avoid
compliance with its own obligation by taking advantage of the organization.

2. Thisbeing said, we are worried about the draft article’s commentary, as it does
not provide adequate guidance as to when a State will be taken to have avoided
compliance with an international obligation. The commentary, in paragraph (2),
provides an interpretation which is hardly in line with the draft article’s wording
when it expressly rules out a State’s specific intention of circumvention as a
requirement by saying:

As the commentary on article 16 explains, the existence of a specific intention
of circumvention is not required. The reference to the fact that a State “seeks
to avoid complying with one of its own international obligations’ is meant to
exclude that international responsibility arises when the act of the international
organization, which would constitute a breach of an international obligation if
done by the State, has to be regarded as an unwitting result of prompting a
competent international organization to commit an act. On the other hand, the
present article does not refer only to cases in which the member State may be
said to be abusing itsrights.

The restriction to scenarios where a State misuses (or abuses) its powers as, in our
eyes, expressed by the present article’s wording is therefore dissolved via its
commentary. It is, however, hard to understand how a State may “seek to avoid
compliance” without thereby acting with a “specific intention of circumvention”.
That the latter will indeed have to be proved by making reference to the
circumstances of the case is true, but touches upon a different point. While the
commentary rules out the requirement of a State's specific intention to evade its
responsibility, at the same time it remains incapable of providing any guidance on
how to distinguish between scenarios where a State can be said to evade its
responsibility and others where it merely makes adequate use of its powers within
the organization. The three conditions listed by the commentary, that is, the
organization’s competence in relation to the subject matter of an international
obligation of a State, the fact that the act if committed by the State would infringe
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an obligation, and, finally, that the State prompted the organization to act via a
“significant link” (commentary, paragraph (7)), do not solve the above-mentioned
problem. In our opinion, it is essential to restrict draft article 60 to scenarios of
misuse, where a State’s action within the organization is taken precisely in order to
dodge an existing legal obligation. While such an interpretation is in line with the
draft article’s wording, it is therefore rather the present commentary with which
Germany has an issue.

Draft article 61
Responsibility of a State member of an international organization
for the internationally wrongful act of that organization

Austria
[Original: English]

It is hard to understand how “subsidiary responsibility” emerges from mere
acceptance or conduct inducing reliance since “subsidiary responsibility”, as
referred to in paragraph 2, in particular, is an unusual concept in international law
that requires a clear indication of its relation to the original responsibility.

Germany
[Original: English]

1. Draft article 61 remains in line with the Commission’s systematic approach of
positively identifying cases where a State might incur international responsibility
instead of stating a negative and residual rule for cases in which, according to the
draft, a State's responsibility does not arise. While Germany continues to support
this approach, we very much welcome the clear position expressed by the
Commission in paragraph (2) of its commentary, according to which “[i]t is,
however, clear that such a conclusion isimplied and that therefore membership does
not as such entail for member States international responsibility when the
organization commits an internationally wrongful act” (emphasis added). We would
like to expressly underscore this finding, as it isindeed of utmost importance.

2.  Turning to paragraph 1 (a) of draft article 61, which considers a member
State’s responsibility for an act of an international organization to arise where “it
has accepted responsibility for that act”, we would like to highlight an important
passage in the Commission’s commentary. The latter, in paragraph (7), refers to
Lord Ralph Gibson’'s opinion in the International Tin Council case according to
whom an acceptance of responsibility might be included in an organization's
“constituent document”. Germany very much agrees with the Commission when it
emphasizes that “member States would then incur international responsibility
towards a third party only if their acceptance produced legal effectsin their relations
to the third party. It could well be that member States only bind themselves towards
the organization or agree to provide the necessary financial resources as an internal
matter” (emphasis added). Any acceptance within the meaning of draft article 61,
paragraph 1 (a), will necessarily have to have been expressed vis-a-vis the party
invoking a State's responsibility. Here, in our view, particular care must be used in
order to determine whether an international organization’s constituent treaty can
really be interpreted as a treaty conferring rights on third States within the meaning
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of draft article 36 of the Vienna Convention on the Law of Treaties. From our
experience, it is true to say that usually this will not be the case; an organization's
founding States (or other subjects of international law) normally do not intend for
the organization’s constituent document to be invocable also by third parties.

3. In respect of paragraph 1 (b), according to which a member State's
responsibility for the act of an international organization may be triggered where the
State “has led the injured party to rely on its responsibility”, Germany proposes the
inclusion of at least an additional qualifier within that paragraph. After all, the mere
fact that a State has simply led another State to place reliance on the former’s
responsibility — i.e., that there is a causal link — cannot suffice to hold the former
State responsible under international law. Surely responsibility cannot arise unless
such reliance is in addition to be termed “legitimate” in the light of the
circumstances of the case. We would therefore prefer the paragraph to, for example,
read at least: “It has led the injured party to legitimately rely on its responsibility.”

4.  While the draft article might thereby be said to address a sensible cause, the
legal basis for such an obligation of reparation, even in the scenario of legitimate
reliance, is not perfectly clear to us. Is the Commission invoking estoppel in this
regard? Then the paragraph would have to refer to detrimental reliance. Germany
would therefore welcome it if the Commission could explain the underlying
dogmatic construction on which draft article 61, paragraph 1 (b), is based, in more
detail.

5. Among the relevant “factors’ which have been put forward in order to assess
whether a State has led the injured party to rely on its responsibility, paragraph (10)
of the commentary to draft article 61 mentions the “small size of membership”. This
“factor”, however, is in our eyes highly problematic, as it may not be considered
indicative, let alone sufficient to trigger legitimate reliance. The commentary in this
respect acknowledges that it is important to refer to “all the pertinent factors” which
have to be “considered globally” and correctly emphasizes that there is “clearly no
presumption that a third party should be able to rely on the responsibility of member
States” (paragraph (10)). In our view, the finding that membership as such does not
entail responsibility combined with the fact that an international organization enjoys
its own international legal personality means that the commentary, does not,
however, go far enough: there is not only no presumption of liability, thereis even a
presumption against such liability. Accordingly, athird party will usually not be able
to rely on the responsibility of member States. Germany would consider it best to
either alter the commentary accordingly or, probably the easiest solution to avoid
confusion, to simply strike the reference to the size of membership out of the
commentary to draft article 61.
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Part Six
General provisions

Draft article 63
Lex specialis

Belgium
[Original: French]

Belgium is surprised at the very extensive scope of this provision, which, as it
stands, could render the draft articles entirely pointless. Belgium is of the view that
only arelative effect should be accorded to the particular “domestic” rule adopted
by the organization. In particular, the principle set out in draft article 63 should only
apply to the rules of an organization pertaining to its external responsibility, and
exclude those pertaining to the organization’s responsibility towards its own
members. Belgium ventures therefore to suggest that the Commission either delete
this provision, or explicitly limit its scope, both in the text of the provision and in its
commentary, by replacing, for example, the end of the provision, from the words
“are governed by special rules of international law ...” with “are governed by special
rules of the organization applicable to the relations between the international
organization and its members”.

Germany
[Original: English]

Paragraph (1) of the commentary to draft article 63 refers to the possibility that
special rules relating to international responsibility might not only supplement but
replace in full the more general rules contained in the present draft. As we have
already mentioned, in connection with countermeasures (see the comment on draft
article 21), Germany is convinced that the relationship between an international
organization and its member States is indeed exclusively governed by the internal
rules of that organization. While the draft articles as adopted on first reading fall
short of fully reflecting this position, Germany is pleased to note that the
Commission has left room for an interpretation on a case-by-case basis by allowing
the rules of an international organization (rightly listed in article 63 as a possible
source of lex specialis) to fully replace the draft’s general rules.

Draft article 66
Charter of the United Nations

Portugal
[Original: English]

We would like to convey our doubts on whether to include draft article 66.
According to Article 4 of the Charter of the United Nations, international
organi zations cannot become parties to the Charter. So, the position of international
organizations vis-a-vis the Charter is not as easy to assess as it is in the case of
States. Nonetheless, the inclusion of a provision that reflects the content of
article 59 of the articles on the responsibility of States for internationally wrongful
acts deserves further consideration.
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