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I.

BBenenue

1. Tema «IMMyHUTET HOKHOCTHBIX JIUIl TOCYIapCTBAa OT WHOCTPAHHOU YTOJIOB-
HOM IOpHCIUKINN» ObUIa BKJIIOYEHA B JOJITOCPOUHYIO IIporpammy pabotsl Komuccun
MeKIyHapoaHoro mpasa (manee — Komuccusi) Ha ee msAThbAECAT BOCBMOM ceccuu
(2006 rom) Ha OCHOBE MPEJIOKECHUS, TMOATOTOBICHHOTO aBTOPOM HACTOSIIETO JTOK-
nmanal. Ha marenecsT aessitoir ceccun (2007 rox) Komuccus penmia BKIIOYATH Te-
My B CBOIO TEKYIIyI0 mporpammy paGorsi’. Ha 3Toii e ceccun 6bi1 HasHaden Crie-
UHaTbHbI JOKIATUMK [0 JaHHOH Teme®, a CeKpeTapuaTy aapecoBaHa npoch6a mo-
rOTOBUTH CIIPABOYHOE MCCIICIOBAHME MO HEif .

2. Ha mectunecstoit ceccun Kommccum Oblnm mpeactaBieH IlpenBapuTenbHBII
noknaz (TodHee, €ro mepsas yacTh M HA4aJIo BTOPoi yactu)’ 1 Memopauaym Cekpe-
Tapuara mno teme’.

3. B mepBoii yacTu W Hayajae BTOpPOM 4yacTH IIpenBapuTenbHOTO MOKiIama ObLIa
KpaTKO M3J0XKeHa HcTopus paccmoTpenus: Komuccueir n MHCTUTYTOM MeXAyHapon-
HOTO mpaBa (ganee — VHCTUTYT) Bopoca 00 HMMYHHTETE JODKHOCTHBIX JIMIL TOCY-
JapcTBa OT MHOCTPAHHON IOPHUCIUKIINHU, OYEPUEH KPyT BONPOCOB, KOTOPBIEC Npeiia-
rarorcs sl paccMoTpeHuss Komuccueil Ha npeaBapuTenbHOM dTane padoThl Haf Te-
MoH. B ux umucie Bonpoc 00 HCTOYHHKAX MMMYHHUTETA JOJDKHOCTHBIX JHI] FOCYyAap-
CTBa OT MHOCTPAaHHOW YIrOJIOBHOW HOPUCAMKLHMH; BONPOC O COIAEP)KAaHUM MHOHATUH
CUMMYHHUTET» U «IOPUCAMKIHUA», «YTOJIOBHAS IOPUCAUKIN» U KUMMYHHUTET OT yro-
JIOBHOHM IOPUCAMKLIMM» U O COOTHOLIEHWH MMMYHHUTETa M IOPHUCIMUKIIUU; BOMPOC O
THUIIOJIOTUH MMMYHHUTETa JOJDKHOCTHBIX JIMI[ rOCyAapcTBa (MMMYHHUTET ratione per-
sonae ¥ IMMYHHTET ratione materiae); BOIpoc 06 000CHOBAaHUHM UMMYHHUTETA JTOJIK-
HOCTHBIX JIMI] TOCYapCTBa M O COOTHOILIEHWHW MMMYHHUTETa OJKHOCTHBIX JIMI] C
MMMYHHUTETOM TOCYAapCTBa, C AUIUIOMATHYECKUM M KOHCYJIBCKUM HMMYHHUTETOM U
MMMYHHTETOM YJIE€HOB CHEIHATbHBIX MHCCHIL .

4. Hapsnay ¢ 3TuM B mpencTaBieHHON Ha mecTuaecaToi ceccun Komuccnu gyactu
IIpeaBapuTenpHOTO AOKJIafa ObLIM 00O3HAYEHBI BOIPOCHI, KOTOPBIE, MO MHEHHIO
CrenuaibHOTO JOKJIaJ4MKa, HEOOXOJUMO PacCMOTPETh Ui OmpeneieHus chepbl
OoXBara HacTofAlleld TeMbl. B kauecTBe TaKOBBIX OBLIH, B YaCTHOCTH, PACCMOTPECHBI:
BOIIPOC O TOM, KaKue JOJDKHOCTHBIE JIMIA TOCYIapCTBa — BCE WIIM TOJBKO YacTh U3
HUX (HampuUMep, TOIBKO TJaBBl TOCYIApCTB, IJIaBBI MPAaBUTEIBCTB, MUHUCTPHI HHO-
CTpaHHBIX [I€71) — JOJDKHBI OXBaTHIBATHCS OYAYIIMMH HPOEKTaMU PyKOBOISIINX
MPUHIMIIOB MJW MPOEKTAMH CTaTel, KOTOpble MOMIN Obl ObITH MOArOTOBICHBI KO-
MHCCHEH B pe3yJbTaTe paCCMOTPEHHS TaHHOW TEMBI; BOIIPOC 00 ONpeneIeHIH MOHS-

Coznepxurcs B IPpUIOkKEHUU A K poxiiany Komuccuu o ee msaTbIecsT AEBATOH ceccuu.

Oguyuanvuvie omuemsr I'enepanvroii Accambneu, wecmvoecam nepgas ceccus,

Hononrnernue Ne 10 (A/61/10), mynkr 257.

2 Oghuyuanvnvie omuemut I'enepanvroii Accambneu, wecmuvoecam emopas ceccus,
JHonoanenue Ne 10 (A/62/10), myHkT 376.

3 Tam xe.

4 Tam xe, myHKT 386.

5 IlpenBapuTenbHBIN 10KIa[ 00 UMMYHHUTETE JOJDKHOCTHBIX JIMI] TOCYAapCTBa OT HHOCTPaHHOMN
yronoBHo# opucauknuu, A/CN.4/601 (nanee — [IpenBapuTenbHBIA JOKIAN).

6 A/CN.4/596 u Corr.1 (Ha3piBaeMBbIi nanee «Memopangym Cekperapuara).

7 IlpenBapuTenbHBIN TOKIAM, MyHKTH 27-101.
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THA «AO0JZKHOCTHOC JIMIIO IroCcyaapCTBa»; BOIIPOC O MPU3HAHUU B KOHTEKCTC HACTOA-

Hleﬁ TEMBbI; BOIIPOC 00 HUMMYHHUTCTC YJICHOB cemeit JOJKHOCTHBIX JINI I‘OCYI[apCTBaS.

5.  Kpome Toro, B kauecTBe BONPOCOB, KOTOPBIE, IO MHEHUIO CHEeNNaabHOro J0K-
Ja{9MKa, HeoOXOMUMO PaccMOTPETh UIsl ONpeAesieHus] cepbl 0XBara TEMbI, ObUIH
0003HaueHbI: BONIPOC 00 00beMe UMMYHHUTETA, KOTOPBIM IOJIB3YIOTCS T€ JEHCTBYIO-
1iye U OBIBIINE JOJKHOCTHBIC JIMIA, KOTOpbIE OyAyT OXBaThIBaThCs OyAyIIMMHU IPO-
€KTaMHU PYKOBOJSIIINX IMPUHIMUIIOB WM CTaTel; BONMPOC 00 OTKa3e OT UMMYyHHUTETa
(¥, BO3MOXHO, IPyrHe NPOIEIypPHbIe aCIEKTh HMMYHUTETA)" .

6. BwBogwl, cnenmanHble CrnenuaidbHBIM JOKJIQAUYUKOM B pe3ylbTaTe aHalu3a,
MIPOJIEIaHHOTO B IIpeACTaBIeHHOM yacTu IIpenBapuTenbHOro q0oKIaaa, CoaepKarcs B
ero mynkrax 102 u 130"

8 Tam ke, myHKTHI 125-129.
9 Tawm xe, MyHKT 4.

(=]

«102. ... a) OCHOBHBIM UCTOYHUKOM MMMYHHUTETA JOJDKHOCTHBIX JIMIl TOCYIapCTBa OT
WHOCTPAHHOW YrOJIOBHOM IOPHCAMKIHHU SIBISICTCS MEX/yHapOIHOE PABO, B YaCTHOCTH OOBIYHOE
MEXyHapOIHOE IPaBo.

b) IOpucnuKIus 1 MMMYHHUTET — B3aHMMOCBSI3aHHBIE, HO pPa3JIMuHbIE sIBIeHUs. B pamkax
HACTOsILICH TEeMBbI ClIeyeT OrPaHUYUTHCS PACCMOTPEHUEM HMMYHUTETA U HE pacCMaTpUBaTh 1O
CYIIECTBY BONPOC O IOPUCIUKIINH KaK TaKOBOA.

c) YronoBHas IOPUCAUKIHNS TOCYAApCTBa, KaK U IOPUCIUKIHS TOCYyJapCTBa B LIEJIOM,
peanusyercs B BUJi€ 3aKOHOJATEIbHOM, HCIIOJIHUTENBHON U cyneOHOM ropucankuuu (inbo B BUIE
3aKOHOZATEJIbHOW M UCIIOJHUTEIbHOM, €CIIU MO/ NOoCIeAHEeH NOHUMATh KaK UCIIOJIHUTENIbHYIO,
TakK U cyneOHy0).

d) HcnonuuTenbHas (MU UCIIOJHUTENIbHAS U CyAeOHAas) yroJIOBHAS IOPUCIUKLIMS, UMEs
001Ke YepThl ¢ PaXKTAHCKOH IOPUCAUKIHMEH, OTIIMYAETCS OT HEe, B TOM YHCIIE U TEM, YTO
MHOTHE YTOJOBHO-IIPOLIECCYaNIbHbIE JEHCTBHS OCYIIECTBISIIOTCS 10 CyAeOHON cTanuu
opunyeckoro mnpoiecca. CoOOTBETCTBEHHO YK€ Ha 10CYAeOHOM cTaalui BOIPOC 00 HMMYHUTETE
JIOJDKHOCTHBIX JIMII TOCYAApCTBa OT MHOCTPAHHOW YrOJIOBHOM IOPUCAMKLIHUH HMEET OOIbIIOE
3HauCHHUE.

e) MMMyHHTET OJDKHOCTHBIX JIMLL OT HHOCTPAHHOM IOPUCIUKIIMY — HTO HOpMa
MEXyHapOIHOTO MpaBa U COOTBETCTBYIOIIEE ¢if IPaBOOTHOMICHHE, B KOTOPBIX IOPHINYECKOMY
npaBy OeHeduLIHapus Ha TO, YTOOBI B OTHOLIEHUH HErO HE OCYLISCTBISJIACh HHOCTPaHHAs
IOPUCIUKIUS, KOPPECTIOHAUPYET I0pUANUECKOe 0053aTelIbCTBO HHOCTPAHHOTO TOCYIapCcTBa HE
OCYIIECTBIATh IOPUCIUKIUIO B OTHOLICHUH AaHHOTO JIMLA.

f) NMMYHHTET OT yrOJIOBHOM FOPHCAMKIUUA — 2TO UMMYHHUTET TOJBKO OT UCIIOJHUTEIbHON U
cyneOHOM I0PUCAUKIMH (MU TOJIBKO OT UCIOJHUTEIBHOMN, €CIIM MO/ Heil HOHUMAaTh Kak
HCTIIOJIHUTENBHYIO, TaK U CyAeOHYI0 IOpUCANKIINIO). Takum 00pa3oM, 3TO UMMYHHUTET OT
YTOJIOBHOTO MPOILEcca WM OT YTOJIOBHO-IIPOLECCYyalbHBIX ASHCTBUH, HO HE OT MaTE€PHAIBHOTO
rnpaBa HHOCTPAHHOTO TOCYAapCTBa.

g) VMMYHHTET OJDKHOCTHBIX JIMII TOCYAApCTBa OT MHOCTPAHHOW YIOJOBHOH IOPUCAUKIIMH
HMeEeT NMpOoLecCyalbHbli, a He CyOCTaHTUBHBIN Xapakrep. OH SBISIETCS NPENITCTBUEM HA IYTH
peanu3anuu yrojloBHOH OTBETCTBEHHOCTH, HO HE HCKIIIOYAET €€ B IPUHIUIIE.

h) JleficTBHSI, KOTOPBIC TOJDKHOCTHOE JIMIO COBEpIIaeT B OPUIIHATILHOM KaueCTBe,
MPUCBAUBAIOTCA rocyaapcTBy. [109TOMY JOMKHOCTHOE JIMIO 3aLIMIIEHO OT YTOJOBHOM
IOPUCIUKIIMU HHOCTPAHHOTO rOCylapcTBa MMMYHHMTETOM ratione materiae. Ho aTo He uckitoyaer
O/IHOBPEMEHHO NPUCBOCHMS dTUX INEHCTBUH JIHILY, KOTOPOE UX COBEPILUIIO.

i) 3a UMMYHHTETOM JOJDKHOCTHOTO JIMIla, OyAb TO MMMYHHUTET ratione personae Hiu
MMMYHHTET ratione materiae, u ero 6eHeduIHapUsIMU B KOHEYHOM CYETE CTOUT rOCyIapCcTBO,
SIBJISIIONIEECs €IMHCTBEHHBIM 00JafaTenieM MpaBa 0TKa3aThCs OT UMMYHHUTETA JIOJDKHOCTHOTO
nuna.

1)) NMMYyHHTET IOJDKHOCTHOIO JIMIa OT HHOCTPAHHOM yroJIOBHON IOPUCIUKIIUU HMEET
HECKOJIbKO B3aUMOJIOMOJIHSIONINX U B3aUMOCBSI3aHHBIX 000CHOBaHUM: (PyHKIIMOHAIBHO-
MPEACTAaBUTENBCKOE; MEXAYHAPOIHO-IPABOBbIE IIPUHIIUIIBI CyBEPEHHOIO PaBEHCTBA TOCYIapCTB
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7. Ot BbIBOJAbI B OCHOBHOM MOJYYUJIN MOAACPIKKY B Komuccuu. B cBoem 3akimo-
YUTCJIIbHOM CJIOBC CHCHI/I&HLHLIﬁ JOKJIaJUYUK MOT' KOHCTAaTUPOBATh, B YaCTHOCTH,
IIMPOKOC COIIaCrue€ B OTHOUICHUH TOT'O, YTO!:

a) OCHOBHBIM MCTOYHUKOM MMMYHHUTCTA AOJDKHOCTHBIX JIMI] IroCyadapCTBa OT
HHOCTpaHHOﬁ yI‘OJ'IOBHOﬁ OPpUCAUKIINU ABJIACTCA 00BIUHOE MCIKAYHApPOJAHOC IIPpaBoO;

b) MNOHATUEC «MMMYHHUTCET» HNpCAIlojlaract npaBoOBOC OTHOUICHHUEC U KOPPCIIA-
U0 COOTBETCTBYIOIIUX IIpaB U O6H3aTeJ'ILCTB;

C) UMMYHHUTET HOCUT HpOHeCCY&J’ILHLIfI XapakTep,

d) HUMMYHHUTET AOJZKHOCTHBIX JIUI IrOCyaAapCTBa OT I/IHOCTpaHHOfI yl"OJ'IOBHOfI
OPpUCAUKINU — 3TO UMMYHHUTET OT HCHOJHUTEILHON 1 CyI[e6HOI>i, HO HC€ 3aKOHOOa-
TEIILHOM HOPpUCAUKIINN;

e) BOIIPOC O TAKOM HWMMYHHUTETC BO3HHKACT CHIC Ha }.IOCyI[e6HOI>i craaguu
YTrOJIOBHOTO IIpoLecca;

f)  pasrpanmdyeHme MeXxay MMMYHUTETOM ratione materiae u ratione perso-
nae MoJjIe3HO B aHAJIUTUYECKUX LEeNAX;

g) B cdepy oxBaTa TeMBbl HE BXOIAT BOIPOCHI MEXIYHApPOIHON YTOJOBHOI
IOPUCIUKIUY;

h) B TOM 4YTO KacCcacTCia C(l)epLI OoXBaTa TEMbl IO Kpyry Judl, CJICAYET pac-
CMaTpuBaTh CTATyC BCEX NOJIZKHOCTHBIX JIUI TOCyAapCTBa;

1) CJICAYCT UCIOJb30BATh UMCHHO TEPMUH «AOJIZKHOCTHOC JIMIO roCyaapcCT-
Ba» U 1aTb €MY ONPCACICHUC,

j) WMMYHHTETOM ratione personae IOJIB3YIOTCS, 10 KpaiHe#ll mepe, IiIaBbl
rOCy/lapCTB U MPABUTENIBCTB, @ TAK)KE MUHUCTPHI HHOCTPAHHBIX J1€Jl.

Y HEBMEIIATEIbCTBA BO BHYTPEHHUE JeNia; HEOOXOAUMOCTh 00eceueH s CTaOUIbHOCTH
MEX/IYHAPOIHBIX OTHOIICHUH U HE3aBUCHUMOTO OCYIIECTBICHHS rOCYJapCTBAaMU X
NEATEIBHOCTH. )

«130. ... a) B pamMkax HacTosiIIei TeMBI peYb UACT TOIBKO 00 MNMMYHUTETE JOJIKHOCTHBIX JIHMI]
OIHOTO roCyJapcTBa OT HaIMOHAJIBHOM (a He MEXIyHAapOJHON) yroJIOBHOM (a HE rpaXJaHCKON
WM aIMUHHUCTPATUBHOMN ) IOPUCIUKIMH APYTOTro TOCYAapCcTBa (a HEe rocynapcTBa, Ha ciyxoe
KOTOPOTO HAXOJUTCS JIULO).

b) [Ipennaraercs OXBaTHTH HACTOSIIEH TEMOI BCeX AOJDKHOCTHBIX JIMI] TOCYAapCTBa.

c) MOHO HOMBITATHCS ONPEISITUTh MOHATHE «IOKHOCTHOE JIMIIO TOCYAAPCTBay s
HACTOSIIIEH TeMbl WU ONPEACIUTh KPYT JIHUI, KOTOPBIX BKJIFOYAET 3TO MOHSITUE IS Leaei
HaCTOSIIEH TEMBI.

d) K umciy BEICOKOITOCTABICHHBIX JOJDKHOCTHBIX JIMI], KOTOPHIE ITOJIB3YIOTCS 110 JTIOJDKHOCTH
MepCOHAIbHBIM UMMYHHUTETOM, OTHOCSTCS, IPEXK/IE BCETO, ITIaBbl TOCYIapPCTB, IIaBbI
MPaBUTEIBCTB U MUHUCTPBI MHOCTPAHHBIX €.

e) MO>HO NONBITATHCSI OUEPTUTH KPYT MHBIX, IOMUMO YKa3aHHOM TPOUKH,
BBICOKOIIOCTABJICHHBIX JOJDKHOCTHBIX JIMI, KOTOPBIE MOJIB3YIOTCSI HMMYHHUTETOM ratione
personae. BeIaeauTh TaKUX JIMIl U3 YUCIIA BCEX BBHICOKOIMOCTABICHHBIX AOKHOCTHBIX JTHI
MOYHO, €CJIH yIaCTCs ONMPEICIUTh KPUTEPUI HUIU KPUTEPUU, 00YCIOBIMBAIOIINE 0COOBINH CTATyC
9TOW KaTErOPHHU BHICOKOMOCTABICHHBIX JOJDKHOCTHBIX JIMII.

f) I{enrecoobpa3HOCTh HalIbHENUIIETO PACCMOTPEHUS B paMKaxX HACTOSIIEH TeMbI BOIIpoca
MPU3HAHUS U BOIPOCa 00 UMMYHHUTETE WICHOB CeMel BHICOKOIIOCTABICHHBIX JOJIKHOCTHBIX JIMIL
BBI3BIBAET COMHEHUSI.
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8. B xone obcyxnenus noxiana Komuccnn o ee mecrunecaroii ceccun B Llec-
toM Komurere B Illectom Komutere ['eHepanbpHoit Accambnen B 2008 romy mo pac-
CMaTpHUBAEMOii TeMe BBICTYIHIIM MHOTHE Je/Ieraluy .

9. Ilpum obcyxnmennu mokiana Komuccunm o ee mecThaecsTON MEepBOH CECCUU B
[ITectom Komurere I'enepanbHoii Accambnen B 2009 romy, HECMOTpS Ha TO, 4TO
npopoinkeHue [IpenBapuTenbHOrO JOKIaga He ObUIO TpencTaBicHO CrenuanibHBIM
JIOKJIAJUUKOM, U, KakK cieacTBue 3toro, Komuccuss He paccmaTpuBalia TeMYy Ha lie-
CTBHAECAT MEPBOM CECCUU, B BBHICTYIUJICHUSX psa JieJieraluil yKa3blBajloCh Ha BaXK-
HOCTH MPOJOJDKCHUS PaOOTHI HAT ueii 2. Jleneraumns FOxHoi Adpuku, B 9acTHOCTH,
MMOAYCPKHYJIA 3HAYCHHC ITAHHOW TEMBI B CBETC IMPOAOJDKAFOMICHCS JUCKYCCHU 00
OCYILIECTBJICHUN HAIlMOHAIBbHON YHUBEPCAIBHOM IOPUCAUKIMM U BBIJEIHIA BOIPO-
CBI, Ha KOTOPBIE, 110 ¢¢ MHEHHIO, JOJKHA OTBETUTh Komuccus .

10. B nuckyccun o0 yHHBEpCAJIBHOW YTOJIOBHON IOPUCAMKIHMHM MEXIy AQpHUKaH-
ckum Corozom n EBpomneiickum Coro3oMm, IO HTOramM KOTOPOH OBLI IOATOTOBIICH
JIOKJIAJ YKCIEPTOB, TAaKkKe HEMAJOBAKHOE MECTO 3aHsN BOIPOC 00 mMMyHHTeTe''.
DT0 OTHOCHUTCS U K cocTosBiiemMycs B 2009 romy oOCy»KIeHHIO BOIIpoca 00 YHHBEP-
canpHO# yronoBHoii ropucaukiuu B lllectom komutere Ienepansuoii Accambien ',

11. 3a Bpems, mpomenmee mnocie paccMoTpeHus IlpenBaputenbHOro nokiuaja,
MexayHaponnslii Cyn Hadan paccMaTpuBaTh [e€jla, UMEIOIKUE B TOM UM MHOU CTe-

Cwm. Jokmaa Komuccun MexayHapoaHOTO mpasa o pabote ee mectuaecsatoi ceccuu (2008).
IToaroroenenHoe Cekperapuarom OOH TemaTnueckoe pe3toMe 00CYKICHUs, COCTOSBIIETOCS B
Ilecrom komutete I'eHepanbHOi AccamOien B XoJe €€ HIeCTbAECIT TPeThel CecCuu.
A/CN.4/606, cTp. 21-24.

CM., B YaCTHOCTH, BBICTyIUUIeHHUs Aeieranuit ABctpuun u FOxuo#t Adbpuku 26 oktsdpst 2009 roma
(A/C.6/64/SR.15, pares. 30, 69-70), Benrpuu u ITopryranuu 27 oxtsi6ps 2009 rona
(A/C.6/64/SR.16, paras. 35, 41), 'anbl u JIusun 28 oktsa6ps 2009 rona (A/C.6/64/SR.17,

pares. 6, 16).

Cpenu Bompocos, crosuux nepea Komuccueit, npeacrasurens KOxuoN AdQpuku BeIACTNI, B
YaCTHOCTH, Cieaylouue: 001anaioT JIM MUHUCTPBl HHOCTPAHHBIX JIe]l U JpYrUe BhICHINE
JIOJDKHOCTHBIE JIMIIA TOCYJapCTBa MOJIHBIM HMMYHHUTETOM COIVIACHO OOBIYHOMY MEXIYHAapPOJHOMY
[paBy, IPUMEHHUM JIH TAaKOIl HMMYHHUTET B Cllydyae '€HOLUa, BOCHHBIX IPECTYIICHUN U
MPECTYIUICHUI IPOTHUB YEJIOBEYHOCTH, CYIIECTBYIOT JIU BPEMEHHbIE PAMKH TaKOI'O0 HMMYHHUTETA
U, €CJIM J1a — OJMHAKOBBI JIU OHU IS BCEX JOJDKHOCTHBIX JIMI, KaKOe 3HauYeHHe JIJI1 UMMYHUTETa
OyIeT UMETh TOT (BaKT, 4YTO YIOMSHYTHIC MPECTYIIICHUS IOTCHIIMAIBEHO MOI'YT OBITH OTHECECHBI K
KaTeropHHU MPECTYIICHUH COIIacHO HopMaM jus cogens. [eneranus I0xuol Adpuku Taxke
MpOsIBUJIA UHTEPEC K BOIPOCY O COOTHOLICHMH UMMYHHUTETA U MOJTHOMOYMIA HAIMOHAIBHBIX
BJIACTEH NMPUHUMATh MEPhI B LEJISAX apecTa BHICIIUX JAODKHOCTHBIX JIMI HA OCHOBaHUH 3alpOCOB
MEXIyHapoAHbIX TpuOyHanoB. CM. BeicTymieHue npeacrasurens IOxuoi Adpuku B Lllectom
xomutete ['eHepanbHO# Accambien Opranuzaunu OobenquHeHHbx Haruit 26 oktsa0ps

2009 roma, A/C.6/64/SR.15, nyuktel 69—70.

Cwm. the report of the African Union-European Union Technical ad hoc Expert Group on the
Principle of Universal Jurisdiction, Council of the European Union document 8672/1/09 Rev.1,
16 April 2009 (Ha3pIBaeMBIil Hajiee «IOKIAL IPYIIBI S9KCIEPTOB AGPUKAHCKOTO COI03a U
EBpomneiickoro cor3say).

Cwm. BeicTymuienus aenerauuii Tynuca, Upana (Mcnamckoii Pecniybnuku), Kocra-Puku,
Csazunenna, lOxunoit Appuku, Kuras, Ilepy, ABctpun, ®unnsaauu, Cynana, lnnonesnu,
Poccuiickoit @enepannn, Jluxrenmreitna, Pyannsl, Cenerana u Dpuonun 20 u 21 okTa6ps
2009 roxa (A/C.6/64/SR.12 u SR.13). OtaensHble Aeneranuu 0cob0 MOI4EPKUBAIN CBI3b
MEXJy KOHLENIHeH yHUBEPCAIbHON I0PUCIUKIIMY U HOPMaMH MEXIyHapOJHOTO Ipasa 00
MMMYHHTETE TOCYAapCTBa U €ro JOJKHOCTHBIX JIUL, yKa3bIBasi HA HEOOXOAUMOCTb B3BEIIEHHOIO
II0JX0J1a K PEIICHUIO BOIIPOCa 00 OTBETCTBEHHOCTH JIHII 32 COBEPUICHHE NIPECTYIICHUH 110
MEXIyHapOJAHOMY IpaBy.
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TIEHU OTHOLIEHHUE K JaHHOH TeMe: neio O 6onpocax, OmHOCAWUXCA K 00sA3amenbCm-
8y ocyujecmeansime y2on06noe npeciedoganue uiu evioasams (benveus nporus Cene-
eana)'®; neno O wpucouxyuonnvix ummynumemax 2ocyoapcme (I'epmanus POTHB
Hmanuu)"’. Ha paccmorpenuu Cyna Mmo-IpexHEMy HaXOAMUTCS Aen0 O HeKomopblx
yeonoeno-npagoevix npoyedypax (Konzo nporus @panyuu)'®, 8 xotopom Takxe 3a-
TParuBarOTCs BOMPOCHI HMMYHHTETa BBICHIMX W BBICOKOIOCTABICHHBIX JOJKHOCT-
HBIX JIMI TOCYJapPCTBa OT HHOCTPAHHON YrOJOBHOW FOPUCAUKIIHH.

12. B nepuog nocne paccmorpenus IlpeasapurtenbHoro qokiana 3TU BOIPOCH! He-
OJIHOKPAaTHO CTAaHOBWJINCH IPEAMETOM PACCMOTPEHMS B pPaMKaX HAIMOHAIbHBIX
IOPUCIUKIUIA 19

13. B cBsi3u ¢ yNOMSHYTOH BBIIIE AUCKYCCHEN IO YHUBEPCAIBHON HOPUCAUKIINH, B
CBSI3U C PACCMOTPEHHEM BOIPOCOB UMMYHHUTETA MHOCTPAHHBIX JOXKHOCTHBIX JIUII B
HAIlMOHAJBHBIX IOPUCAUKIUAX, B paMmKax fena B MexayHapoanoMm Cyne M B MHBIX
ciydasx 00 UMMyHHUTETE OT MHOCTPAHHON IOPHUCIMKIIMK HEOJHOKPATHO 3a IOCIIEeN-
Hee BPEeMs BBICKA3BIBAIHM CBOIO MO3HIMIO MPABUTEILCTBA . IIPOU30IILIN U H3MEHe-
HHS B 3aKOHOJATE/ICTBE HEKOTOPBIX TOCYAapCTB” .

20

Case Concerning Questions relating to Obligation to Prosecute or Extradite (Belgium v.
Senegal), (available at: http://www.icj-cij.org).

Case Concerning Jurisdictional Immunities of the State (Germany v. Italy), (available at:
http://www.icj-cij.org).

Case Concerning Certain Criminal Proceedings in France (Republic of the Congo v. France),
(available at: http://www.icj-cij.org).

B Hos16pe 2008 rona Bo @pankdypre Ha OCHOBAaHUU OpJepa Ha apecT, BbIJIAHHOTIO (PpaHIly3CKUM
cynbeii, 6p11a apectoBaHa P. Kabyiie (Rose Kabuye), I'lmaBa nporoxona IIpesunenta Pyannst,
KOTOPO# NMpeabsBIsLINCE OOBUHEHUS B CBSI3M ¢ yOuiicTBoM ObiBuIero IIpesunenTa Pyanas B
1994 rony, noJIOKUBILIUM Hayajao KPOBONPOIMUTHIO B 3TOl cTtpaHe. B mapre 2009 roga ona Obu1a
ocBoboxaeHa u3-mox crpaxu. (BBC News, 23.12.2008, http://news.bbc.co.uk/go/pr/tr/-/2/
hi/africa/7797024.stm). 1o cooOuieHUsIM NMPECCHI, COOTBETCTBYIOIIEE EJI0 ObUIO MPEKPAIICHO
(The New Times, http://www.newtimes.co.rw/index.php? issue=14030&article=20425). B
nexabpe 2009 roga cyn marucrpara BectMuHcTepa BpIal OpJep Ha apecT INIaBbl ONIO3ULHU
Nzpaunns L. JIupuu (Tzipi Livni) no 0OBHUHEHHUSIM B COBEpPLICHHH BOCHHBIX MPECTYIJICHUH B
I'aze. B nepron, Ha KOTOPBIN MPUXOAATCS BMEHsIeMble €il B BUHY coOblTHs, LI, JIuBHU 3aHMMAana
JOJDKHOCTh MUHHUCTPA HHOCTPAHHEIX Aen M3pauns. Bekope opaep ObLI OTMEHEH, IO
coobuienussm CMU, no Toi npuduHe, 4T0 OBLJIO yCTaHOBIEHO, 4To LI, JINBHU HaxoAUTCS BHE
tepputopuu Coenunennoro Koponescrsa. (The Guardian, 15.12.2009,
http://www.guardian.co.uk/world/2009/dec/15/tzipi-livni-arrest-warrant-israeli). Panee B
CoeaunenHom KopoiieBcTBe npeapuHUMaINCh MONBITKH 100UThCs apecta . bapaka (Ehud
Barak), n3pannbpckoro MEHHCTpa 000POHBI, OJHAKO 32 HUM OBLI IIPU3HAH NUIUIOMAaTUYECKUN
ummyHHTeT. (The Guardian, 29.09.2009, http://www.guardian.co.uk/world/2009/sep/29/ehud-
barak-war-crimes-israel). B Mcnanuu B nepuoa 2008—2009 ronos ObLIM Ha4aThl paccie0BaHUs
B CBSI3U C OOBHHEHUSIMU B cOBepuIcHUH B THOETE MPECTYIIICHUH IPOTUB YEJIOBEYHOCTH U
TeHOIU/A, BBIABUHYTHIMH IIPOTHUB BHICOKOIIOCTABIICHHBIX JOKHOCTHBIX JIUI] U IOTHTHYECKUX
nesitenedt Kuras (OviBuiero Ipencenarens Kurast 1351 [I3emuns (Jiang Zemin), MUHUCTpaA
o6opouns! JIstH ['yansnu u nqpyrux nun). Beuny u3MeHeHunii B 3akoHogaTenascTse Mcnannm,
KOTOPBIC OIPaHUYHIN chepy IPUMEHEHUS «YHUBEPCAIbHON IOPUCAUKIUNY, Aela ObLIN
npekpauieHsl. (El Pais, 27.02.2010, http://www.elpais.com/articulo/espana/Pedraz/archiva/
investigacion/genocidio/ Tibet/elpepuesp/20100227¢elpepinac_7/Tes). B nexabpe 2009 roga B
ApreHTUHE TaKXe H31aH opAep Ha apecT J[3s1H J[3eMUHS U TIaBbI CIIy>X0bl Oe3omacHOoCTH JI00
I'ana mo 0GBMHEHMSM B NPECTYIJICHUSAX NIPOTHB YEJIOBEYHOCTH, BHIPA3UBIIUXCS B
rpecie0OBaHUsAX B OTHOIIEGHUHU JABIKeHUs «DanyHbryn» (Argentina judge asks China arrests
over Falun Gong, 22.02.2010, http://www.reuters.com/assets).

Cwm. crock# 12 u 15 Beimie. C COOTBETCTBYIOIIMMU KOMMEHTAPHSIMH BBICKa3bIBAIKCH
BBICOKOIIOCTaBIeHHBIE IpeacTaButenu CoequnenHoro KoponescTsa u M3pauis B cBSI3U C
opaepom Ha apect L. JluBau, nznanusiM B Jlongone. CM. Takyke MaTepualibl CIyIIaHUN B
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14. Tlocne nossnenus Memopanagyma Cekperapuarta u [IpenBapuTenbHOro JoKia-
Ja, B 2009 rony npunsata pesomonusa MHctuTyTa MexxayHapogHoro npasa «Mmmy-
HUTET TOCYNAapCTBa U JUL, KOTOpbIE NEUCTBYIOT OT €r0 MUMEHHU, OT HOPUCIUKLIHUH B
cilyuae MpecTyIICHH 0 MEeXIyHAPOJHOMY TIpaBy» . KpoMe TOro, omy6anKoBaHbI
HOBBIE PaGOTHI 10 paccMaTpHBaeMoii Teme ™.

15. Jns paccmoTpeHus TeMbl B KoMuiccuu BaskHOE 3HaYCHHE MMeeT (DakToIoruye-
cKas cTopoHa. Eciiu MBI XOTHM JOOUTHCS PEalUCTUYHOTO pe3yibTara Hamied pabo-
TBI, HCOOXOJIUMO OTTAJKUBATHCS OT PCATBLHOCTH M HE BBIJABAaTh KEJIAEMOE 3a JICHCT-
sutenbHoe. Kak crmexyer ms kuurum “Prosecuting Heads of State””*, comepxarueit
BECbMa MHTEPECHYIO IS PacCMaTpUBaeMoil TeMbl (DaKTOJIOTHYECKYI0 WH(POPMAIHUIO,
B niepuog ¢ 1990 rona no utons 2008 rona B OTHOIIEHUH, IO MEHbLIEH Mepe, 67 riaB
TOCYIapCTB W MPABUTEIBCTB OBUIH MPEANMPHHATHEl MONBITKH YTOJOBHOTO MPECIEIO-
BaHUs B Pa3UYHBIX IOPUCAUKLUAX, MPUMEPHO B 65 ciydasx U3 HUX peub UIET O
HallMOHaJbHBIX opucaukiusx. [lopsaka 10 ciydaeB U3 3TUX 65 — 3TO MOMBITKU
YTOJIOBHOTO MPECIICAOBAHUsI OBIBINIUX IIaB TOCYJapCTB U MPABUTEIBCTB B HHOCTPAH-
HBIX TOoCyJapcTBaX. Peub UJET O MONBITKAX YTrOJIOBHOTO MPECIEIOBAaHUS OBIBIINX
IJIaB TOCYIapCTB U MPaBUTEIbCTB ApreHTHHH B Mcmanuu (5 ciaydaes), B Utamuu u

21
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23

24

Mexaynapoasom Cyze 1Mo BOIpOCy 0 BpPEMEHHBIX Mepax B geiie O gonpocax, Kacaroujuxcs
00s13amenbemea ocyuwecmsasims y20a06Hoe npeciedosanue unu gvioasams (Case Concerning
Questions relating to Obligation to Prosecute or Extradite (Belgium v. Senegal), Oral
proceedings, 6—8 April 2009. Available at: http://www.icj-cij.org).

Tax, ObUTH BHECCHBI H3MEHEHUS B 3aKOHOJATEILCTBO VcaHuu, peryaupyroiee NpuMeHeHNne
YHUBEPCAJIBHOI I0PUCIUKIUN. YCTaHOBJICHO TPEOOBAHHNE HAMYUS «CBSI3H» MEXIY
paccMaTpuBaeMBbIM JesioM H rocynapcrsoM Mcmanuu (Spanish Congress Enacts Bill Restricting
Spain's Universal Jurisdiction, www.cja.org/artcile.php?id=740&printsafe=1; The New York
Times, 21 mas 2009 rona (www.nytimes.com).

Resolution on the Immunity from Jurisdiction of the State and of Persons Who Act on Behalf of
the State in case of International Crimes, Institute of International Law, Naples session, 2009
(available from www.idi-iil.org, Ha3piBaemas najnee «pesomtonus Muctutyra 2009 rogay.
Hanpumep: K.R. O’Donnell, “Note: Certain Criminal Proceedings in France (Republic of Congo
v. France) and Head of State Immunity: How Impenetrable should the Immunity Veil Remain?”,
Boston Univ. Int’l Law Journal 375 (2008); M.M. Penrose, “The Emperor's Clothes: Evaluating
Head of State Immunity Under International Law”, 7 Santa Clara J. Int'l L. 85 (2010);
Prosecuting Heads of State, ed. by E.I. Lutz and C. Reiger. Cambridge Univ. Press, 2009;

G. Buzzini, “Lights and Shadows of Immunities and Inviolability of State Officials in
International Law: Some Comments on the Djibouti v. France Case”, Leiden Journal of
International Law, 22 (2009), pp. 455-483; Th. Rensmann, “Impact on the Immunity of States
and their Officials” in The impact of human rights law on general international law, Oxford
Univ. Press, 2009, pp. 151-170; A.J. Colangelo, “Universal jurisdiction as an international
“false conflict” of laws”, 30 Mich. J. Int’1 L. 881 2008-2009, pp. 885-925; N. Roht-Arriaza,
“Making the State Do Justice: Transnational Prosecutions and International Support for Criminal
Investigations in Post-Armed Conflict Guatemala”, 9 Chi. J. Int’l L. 79 (2008-2009), pp. 79—
106; M. Summers, “Diplomatic Immunity ratione personae: did the International Court of
Justice create a new customary law rule in Congo v. Belgium”, 16 Mich. St. J. Int’1 L. 473
(2007-2008), pp. 459—-473; K. Ambos, “Prosecuting Guantanamo in Europe: can and shall the
masterminds of the “torture memos” be held criminally responsible on the basis of universal
jurisdiction?”, 42 Case W. Res. J. Int’l L. 405 (2009) pp. 405-447; W. Kaleck, “From Pinochet
to Rumsfeld: Universal Jurisdiction in Europe 1998—2008”, 30 Mich. J. Int’1 L. 927 2008-2009,
pp- 927-980; M. Alderton, “Immunity for Heads of State acting in their private capacity—Thor
Shipping A/S V The Ship ‘Al Duhail’”, ICLQ vol. 58, July 2009, pp. 702-711; K. Gallagher,
“Efforts to hold Donald Rumsfeld and other high-level United States officials accountable for
torture”, Journal of International Criminal Justice vol. 7 (2009), pp. 1087-1116.

Prosecuting Heads of State, note 23 above.
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Iepmanun (1 ciywait); Yninm — B Mcnanum (1 coyuaii); Yana — B CeHerane u
Benbruu (1 cnyuait); Cypunama — B Huzmepnannax (1 ciywaii)®. Bpsaz mu ota dak-
TOJIOTHSI HOCUT McueplbIBatomuid xapakrep. [lo xpalineil mepe, Kk Hell MOXHO J100a-
BUTHh OOBHMHUTEJIBHBIC 3aKJIIOUYECHMsI, BHIHECEHHBIC B MTOCJEHEE BPEeMs IPOTUB OBIB-
urero pyxoBogutens Kuras B Mcnanun® u Aprentune’’, a Takxke ciiydau, yHOMsHY-
teie B [IpeBaputensHom noknane”. [Ipu 5ToM B HOAABIAIONIEM OONBIIMHCTBE CIY-
YaeB 9TH MOINBITKHA MPUBJIEYb K YTOJOBHOW OTBETCTBEHHOCTH OBIBIIMX IVIaB TOCY-
JApCTB M NPABUTEIBCTB U OBIBIIMX JOJDKHOCTHBIX JIMI] YPOBHEM HIDKe2® OblIn 0e3-
yCIemHBIMH. JTa (paKToJIOTHs II0-CBOEMY ITOKa3aTeIbHa.

16. C oxHOH CTOPOHBI, MONBITKH YTOJIOBHOTO MPECIEAOBAHUS MHOCTPAHHBIX BBIC-
MUX JOMKHOCTHBIX JIMIl MPOROJKAKT npeanpuHumMarsca. C apyroit — 3To mpowuc-
XOIUT B OYEHb HEOOJIBIIOM YHCJIE TOCYIapCTB, NIPAKTUYECKH TOJIBKO B OTHOLICHUU
OBIBIIMX TAaKMUX JIOJDKHOCTHBIX JIUI, U 3TH MONBITKN IPUHOCST PE3YJIBTAT TOJIBKO TO-
r7a, Korna rocyJlapcTBo, 00 YroJJOBHOM IpeciieJOBaHUH JOHKHOCTHBIX JIUIL KOTOPO-
rO MJET peyb, COIJallaeTCcsl ¢ TaKUM IpecienoBaHueM. Mexay TeM, moJo0Hoe co-
rjacue uMeeT MeCTO KpaliHe peAko. 3a mociaeqHee BpeMsl MOKHO BCIIOMHUTD, MOXKa-
Iy, numb cornacue Yaza ¢ yroJIoBHBIM IpeciieJOBaHWEM OBIBIIETO MpPE3HJICHTa
aToil cTpansl X. Xabpe B Cenerane™ u ApreHTHHBI B OTHOUICHUH €€ OBIBIIETO BO-
eHHocaykamero A. CkuimHro (ObL1 OCYXK/IGH 3a IPECTYIICHUS IPOTHUB YeJIOBEYHO-
ctu Bo BpeMsi «['ps3HO# BoOMHBIY 1976—1983 romo) — B Ucmanuu’'. OT™Meuaercs,
YTO y[aBIIHECS HAa CErOAHS MOMNBITKH OCYIIECTBUTHh YHUBEPCAIBHYIO HOPUCAUKIIUIO

25
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Tam xe.

CM. cHOCKy 19 BhILIE.

Tam xe.

See Preliminary Report, for ex., note 219.

OHu 6e3ycrHelnHo NpeJIpuHUMaNuch, HanpuMep, Bo @panuuu u 'epMaHUH NPOTUB MUHUCTPA
o6oponsr CIIA /1. Pamcdenna (“French Prosecutors throw out Rumsfeld torture case”, Reuters,
23 November 2007 (www.reuters.com/article/idUSL238169520071123); K. Gallagher, op.cit.,
note 23 above, pp. 1109—1112). U3BecTHO Takxe Tak Ha3piBaeMoe aeno “Bush Six” (mects
BBICOKOIIOCTABJICHHBIX YHHOBHUKOB AnMuHucTpauuu /1. Byma, cpenn koTopbix ObIBLINE
reHepaIbHBIN IPOKYPOP B 3aMECTHTENs MUHHCTpPa 000poHs!) B Mcnanuu (ibid.). HecmoTpst Ha
pexomenpanuu ['eHepaapHOTO MpoKypopa Mcmanuu, B saBape 2010 roxa Central Court for
Preliminary Criminal Proceedings number five, National Court (Madrid) moarBepann Haau4ue
IOPUCAMKIMY McriaHuu B OTHOIIEHUU JAHHOTO Jeja U CAaHKIMOHHPOBAJ MIPOAOKEHIE
pazbuparenabCcTBa 110 Kajlo0aM MPOTUB NOJDKHOCTHBIX Jinl CoennHeHHEIX IlITaToB (naHHOE Hei10
OCHOBAaHO Ha YaCTHOM OOBHHECHHMH OT HMEHHU Psa HEIIPAaBUTEIBbCTBEHHBIX IPABO3AIUTHBIX
opranusanuil Mcnanuu, npegcTaBisIOIUX HHTEPECHI JHUII, CTABIINX JKEPTBAMHU IBITOK U APYTUX
BUJIOB JK€CTOKOI'O ¥ YHH)KAIOILEro J0CTOMHCTBO OOpallleH!sI CO CTOPOHBI BOCHHOCTYKAIUX
CoenunerHEIX llTatoB. IOpucauknus Mcnannu B 1aHHOM Jelie ObUIa MOATBEPKICHA, HECMOTPS
Ha BBeZieHHbIe B 2009 rony orpaHuuYeHUs NPUMEHEHUSA «yHHUBEPCAIbHON IOPUCIUKIIMIY B ATOU
cTpaHe, nockoabKy Cya cdes JoCTaTOYHBIM (aKT HAJIH4YUsA y OTHOTO U3 MOCTPaJaBIIMX
HMCIAHCKOTO I'Ppa)XJIaHCTBA).

IIpumeyarenbHO, BO-IEPBBIX, YTO dake NpH oTkaze Yana ot ummyHurtera X. Xadpe,
CEHEeTaJIbCKHUH CyJ| yKa3al Ha HMMYHHUTET OBIBIErO INIaBbl TOCYAapCTBa, a BO-BTOPHIX, YTO
Cenerai, oCyIeCTBIASA CBOIO YTOJIOBHYIO IOPHCAUKIINIO B JaHHOM JIeJle, OIUpajCs Ha
cooTBeTcTBYMOIICe pemieHne Appukanckoro Corosa (Cwm.: Decision on the Hissene Habre case
and the African Union Doc. Assembly/AU/3 (VII), 02 July 2006, Assembly/AU/Dec.127 (VII),
available at: http://www.africa-union.org/root/au/Conferences/Past/2006/July/summit/
summit.htm). Cm. Takxke: Case Concerning Questions Relating to the Obligation to Prosecute or
Extradite (Belgium v. Senegal), Provisional Measures, Order, 28.05.2009 (available at: www.icj-
cij.org).

Argentina Recognizes Spain's Jurisdiction to Try Rights Abuser, IPS Inter Press Service,

18 April 2005 (http://ipsnews.net).
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HUMCJIM MECTO KaK pa3 B Cliydac COrjiaCusd COOTBETCTBYIOLICTO FOCYHapCTBaaZ. B Apy-
Tux cliydadXx rocygapcrBa 0OBIYHO HETaTHUBHO pearupyroT Ha MONbITKH OCYHICCTBJIC-
HHUA HHOCTpaHHOﬁ yI‘OJIOBHOﬁ OPpUCAUKIIMU B OTHOLICHUU CBOUX JIaXKE OBIBIIHX IIaB
TrocydapCTB U MPAaBUTCILCTB, KaK, BIIPOUYCM, U APYTUX BbBICOKOTIOCTABJIICHHBIX JOJIK-
HOCTHBIX JIMII. B OTCYTCTBUEC COTPYAHUUECCTBA C roCyaAapCTBOM, O JOJI’KHOCTHOM JIU-
e KOTOPOIro HUACT pC€Yb, IMOJHOLCHHOC, IOPUANYCCKU KOPPEKTHOC YT'OJIOBHOC IIpC-
CJICAOBAaHUEC TAKOI'0O JIMla MPAKTUYCCKU HCBO3MOKHO. COOTBCTCTBBHHO, 3aKaH4YuBa-
IOTCS TaKHe€ IIONBITKM B OCHOBHOM JHIIb OCJIOXKHCHHUEM OTHOIICHUI MCIKAY TOCy-

AapCcTBaMu 33.

II. O6beMm MMMYHHMTETA JOJKHOCTHOIO JIMIIA TOCYIAPCTBA
OT HHOCTPAHHOM YroJIOBHOM HOPUCIUKINHT

A. TlpenBapure/jibHbIe COOOpaKEHUA

17. B xauecTBe OTIpaBHON TOYKH AJII PAaCCMOTPEHHUS BOINPOCOB, OTHOCSIIUXCSA K
00beMy UMMYHHUTETA, CIICYCT HATIOMHUTH O HEKOTOPBIX MOJOKCHUAX, CHOPMYIUPO-
BaHHBIX B nepBoi yactu [IpenBapurtensHoOro gokiana. B wactHocTH, Ha OCHOBE aHa-
JiM3a, COJEpIKAIIErocs B MyHKTax 56—59, 6470, 84-96, Obuin cHoOpMyITHPOBAHBI
BBIBOJIbI, COMEpIKaimuecs B nmoanyHkrax (e)—(j) myunkra 102. Jlus meseii paccMorpe-
HUsI BOIIPOCOB 00beMa UMMYHHTETA BAXKHBI CIICYOIIHE:

— “[i]mmunity of officials from foreign criminal jurisdiction is a rule of interna-
tional law and the corresponding juridical relations, in which the juridical right
of the person ... not to be subject to foreign jurisdiction reflects the juridical
obligati?“n of the foreign state not to exercise jurisdiction over the per-
son ...””;

>

32 Chandra Lekha Sriram, The “Pinochet Precedent”: A Mixed Legacy for Human Rights, Jurist

Legal News and Research, http://jurist.law.pitt.edu.

B pesynbrare yrpo3s! apecta LI. JIUBHU ObLT OTMEHEH PsiJi BU3UTOB BHICOKOIIOCTABICHHBIX

npexactasuteneit M3pauns B Coenunennoe KoponeBcTBO, a 0CIOKHEHHUE BYCTOPOHHUX

OTHOLICHMH CTAJIO MPEIMETOM psijia MyOnuKaluid U BhICKa3biBaHUW opuumanbHbix aul (Israel

fury at UK's Livni warrant, BBC News, 15 December 2009, http://news.bbc.co.uk). Kuraii

BBICTYIIMJI C IPOTECTAMH IPOTUB PELICHUM, MOCITAIOIINX HAa PYKOBOJCTBO CTpaHbl B Micnanuu u

Aprentune (The New York Times, 06 June 2006, www.nytimes.com/2006/06/06/world/europe/

06iht-briefs.1904656.html?scp=1&sq=China%20warns%20Spain%?20over%?20Tibet&st=cse;

Voice of America News, 24.12.2009, www1.voanews.com/english/news/asia/China-Criticizes-

Argentina-for-Arrest-Request-of-Jiang-Zemin-Support-of-Falun-Gong--80053822.html).

ITonbiTKa TOOUTHCS apecTa MUHHUCTPa HHOCTPaHHBIX nel [Jlemokparuueckoit Pecny6nuku Kouro

B benbrum npusena Kk MeXrocyaapcTBEHHOMY CIIOPY, PACCMOTPEHUE KOTOPOTO ObLIO MEPEeHEeCeHO

B Mexaynapoausiii Cyn (Case Concerning Questions relating to Obligation to Prosecute or

Extradite, see at: http://www.icj-cij.org). Opaepa Ha apecT psja pyaHIUHCKHX

BBICOKOTIOCTABJICHHBIX BOCHHBIX, BhIIaHHBIE BO DpaHnK, MpUBENIU K pa3priBy B 2006 rony

Pyanpnoit nunnomatnueckux orHomenuii ¢ @pannueit (The New York Times, 24 November

2006, www.nytimes.com).

34 Buaumo, TOUHEe TOBOPUTH O MpaBax rocyAapcTna, Ha CIyK0e KOTOPOro HaxXxOAMIOCh HIIH
HaXOJUTCS JIUI0, YeM O MpaBax jJuua. [I[paBoM CChUIKM Ha HMMYHHUTET 00J1aJjaeT, MPexkKae BCero,
rocyiapcTBo, a He Juno. Crnop o HapyLUIeHUH IpaB U 00s3aTeIbCTB, BRITCKAIONUX U3
MMMYHHTETa, BOSHUKAET MEXAY TOCYAapCTBOM, CCHUIAIOIIMMCS Ha HMMYHHTET, U TOCYAapCTBOM,
OCYILIECTBIAIOMUM Iopucauknuo. CM., HanmpuMep, Arrest Warrant, Judgment, para. 40:
“[d]espite the change in professional situation of Mr. Yerodia, the character of the dispute

W
W
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— “[ilmmunity from criminal jurisdiction ... is immunity from criminal process
or from criminal procedure measures [and not from the substantive law of the
foreign State]”;

— “[i]mmunity ...is an obstacle to criminal liability but does not in principle pre-
clude it”;

— “[a]ctions performed by an official in an official capacity are attributed to the
State. The official is therefore protected from the criminal jurisdiction of a for-
eign State by immunity ratione materiae. However, this does not preclude at-
tribution of these acts also to the person who performed them.”;

— “[u]ltimately the State ... stands behind the immunity of an official, whether
this is immunity ratione personae or immunity ratione materiae, and behind
those who enjoy immunity”;

— rationale for the immunity has some interrelated components, including prin-
ciples of international law concerning sovereign equality of States and non-
interference in internal affairs; need to ensure the stability of international re-
lations and the independent performance of States’ activities®’.

18. To, 4TO UMMYHHUTET OT NHOCTPAHHON IOPUCIUKIINH SIBISIETCS HOPMOH, T.e. 00-
UM IIPAaBHJIOM, HOPMaJIbHBIM IIOJIOKEHHEM BeIllel, a ero OTCYTCTBHE B TeX HIIU
WHBIX CIIy4asiX SIBJISE€TCS MCKIIOYEHHEM M3 3TOT0 IpaBuia, AOCTATOYHO MIMPOKO
IPU3HACTCS, HECMOTpS HA HAIMUYME B JOKTPMHE MHOM TOUKM 3peHHs’. B naHHOM
KOHTEKCTE Ba)XKHO HE TO, HAJIO WJIM HE Ha/J0 TOCYIapCTBY CCHUIATHCS Ha UMMYHHUTET
CBOETro JOJDKHOCTHOTO JIMIA JUIsl TOTO, YTOOBI BONPOC 00 MMMYHHTETE OB pac-
CMOTpEH WJIM IPUHAT BO BHUMaHHUE TOCYIapCTBOM, OCYIIECTRIISIIOIINM IOPUCIUKITHIO
(croKeT 0 Tako#l cchlIKe OyIeT pacCMOTpPEH Jajnee B NPOLEcCyajbHOM pasjele).
BakHO, 4TO eciii pedp MAET O BBICHIMX JOJDKHOCTHBIX JUIAX, NEHCTBYIOIINX MHBIX
JOJDKHOCTHBIX JINIIAX, O JESHHUSIX OBIBIINX JOJKHOCTHBIX JIMII, COBEPIIEHHBIX, KOT/Ia
OHU COCTOSIIM Ha ciry’k0e, B 0(puIIanbHOM KadecTBE, TO JOKa3bIBaTh HAJ0 HAIWYUE
W3BSITHS, UCKIIOYCHUSI U3 3TOH HOPMBI, T.€. OTCYTCTBHE UMMYHHTETA, a HE CYIIECT-

35
36

submitted to the Court by means of the Application has not changed: the dispute still concerns
the lawfulness of the Arrest Warrant issued ... against a person who was at the time Minister for
Foreign Affairs of the Congo, and the question whether the rights of the Congo have or have not
been violated by that warrant.”, available at www.icj-cij.org. B nene Certain Criminal
Proceeding in France (Republic of the Congo v. France) KoHro ocHoBEIBano cBoif 3ampoc o
BPEMEHHBIX Mepax Ha cBoeM mpase Ha «respect by France for the immunities conferred by
international law on ...the Congolese Head of State», Provisional Measures, Order of 17 June
2003, para.28. Cm. Taxxe koMMeHTapui topaa @unurnca (Lord Phillips of Worth Matravers): “It
is common ground that the basis of the immunity claimed is an obligation owed to Chile, not to
Senator Pinochet. The immunity asserted is Chile's” B nene Regina v. Bow Street Metropolitan
Stipendiary Magistrate, ex parte Pinochet Ugarte (No.3) (hereinafter “Pinochet 11I”) (available
at: http://www.parliament.the-stationery-office.co.uk/pa/ld199899/1djudgmt/jd990324/
pino8.htm).

IIpenBaputensHbIi q0KIad, TyHKT 102.

Cnenys B papBarepe 3Toit no3unuu, Memopanaym Cekperapuara (myHKT 88) roBopHUT 0
HE0OXOJUMOCTH, B YaCTHOCTH, PACCMOTPEHHS BOIIPOCA O TOM, IIPU3HAET JIX MEXyHAPOJHOE
MpaBo Kakue-JIu00 MCKIIOUCHHS U3 HIIM OIPAHUYCHHS UMMYyHUTETa. XapaKTepHO U TO, YTO U
EBpomneiickas koHBeHIUs 00 uMMyHHUTEeTe rocyaapcts 1972 rona, u Konsenuus o
FOPUCAUKIMOHHBIX HMMYHHUTETAX rocyaapcT U ux coocrsenHoctu 2004 roga oTpakaroT o0
NPUHIMI KIMMYHHTETA FOCyIapcTBa, a 3aTeM (GOPMYIHPYIOT MOJIOKCHHS 00 UCKIIOUCHUAX U3
aroro npuHiuna. O Touke 3peHusl, COrJIacCHO KOTOPO HMMYHHTET HE CYLIECTBYET MO 00LieMy
mpaBuiy, CM., HAMp., IyHKT 215 Memopannyma Cekperapuara, cHocka 608.
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BOBaHUE 3TOW HOPMBI W, CIICIOBATEIIPHO, HAJIMYWEC HUMMYHHTETA. YUHUTHIBAas, UYTO
HMMYHUTET OMUpAaeTCs Ha ollee MEeXKAYHAPOIHOE TIPaBO, O €ro OTCYTCTBUU (KOTHa,
€CTCCTBCHHO, B KOHKPETHOM CJIydYac HET OTKa3a OT HIMMYHHUTETAa) MOTYT CBUJCTECIIb-
CTBOBaTh OO HAIMYHE CIICIIUATBHON HOPMBI, TH0OO0 HAIMYKUE MPAKTUKHU U Opinio ju-
ris, CBHJICTCIBCTBYIOIINX O TOM, YTO U3 OOIICH HOPMBI MOSBUIUCH WU MOSBISIOTCS
HUCKIIOYeHHI. VIMEHHO Ha 3TOM, KaK MPEACTABIACTCS, CTPOUTCS JIOTUKA PEIICHUS
Mesxaynaponaoro Cyna B aene 06 opoepe na apecm’’. TIo3TOMy HeIb3sl CONTACHTb-
Csl ¢ KPUTHUKOW 3TOTO pemreHus 3a 1o, 4To Cya BMECTO TOTrO, YTOOBI TOKAa3bIBAThH Ha-
JINYAEe UMMYHUTETA, CTaJ U3y4YaTh IMPAKTHKY TOCYIapCTB, CYACOHBIC PEIICHUS, MEXK-
JIYHApOIHBIC JOTOBOPHI M T.J. HA MPEAMET HAJTUYUS TOKA3aTCIbCTB OTCYTCTBUS HM-
myHutera®. Cya ¥ He JODKeH ObUT HCKATh JOKA3aTeIbCTBA HMMYHHTETa MUHHCTPA
WHOCTPAHHBIX JEJI, MMOCKOJIIBKY 3TO CYIICCTBYIOIIAsi, COLJIACHO TOCIIOACTBYIOIIEMY
MHCHUIO, HopMa. OH HCKaJI JOKa3aTeIbCTBA CYIIECTBOBAHUS HOPMBI 00 U3BSATHSIX U3
npaBwia 00 UMMYHHTETE U HE HaIICT UX.

19. EHIG OAHO NPEABAPUTCIIBHOC coo6pa>1<eHHe, BBITCKAONICC M3 BBIIICIIPUBCICH-
HBIX BBIBOJOB, COCTOUT B TOM, YTO UMMYHHUTET AOJI?KHOCTHOTO JIMla, HeﬁCTByIOmeFO
Ui 6I>IBHI€FO, MNpUHAJICIKUT HEC EMY, a TOCYAapCTBY. HaanMep, Bpsd JIM MOKHO TI'0-
BOPHUTH O TOM, YTO Yy JOJDKHOCTHOI'O JIMIA MIEPECTABUICTO CYHIECTBOBATh rocyaapCcTBa
€CThb I/IMMyHI/ITeT39.

20. U, HakoHel, MOCIEIHEE MPEeABAPUTEIBHOE COOOpaKCHHE COCTOUT B CICAYIO-
meM. CrienuanbHBIA JOKIAIIUK HE BUIUT NTOKa HEOOXOAMMOCTH pacCMaTpPUBATh OT-
JIETEHO UMMYHHTET OT JIOCYACOHBIX 00CCIIEUYUTEIBHBIX MEP H UMMYHUTET OT UCIIOJ-

37
38

Arrest Warrant, Judgment, para. 58.

C Taxkoil KpUTHKOH BBICTYIIAET B CBOEM 0COOOM MHEHHUHU HE COTJIACHBILASCS C OOJBIIMHCTBOM B
nene Arrest Warrant cynbs Van den Wyngaert (Arrest Warrant, Judgment, Dissenting opinion of
Judge Van den Wyngaert, para.11, at p.143). CoOTBeTCTBYIOLIUI1 aHAIN3 IPUBOJUT B CBOCH
cratbe M. Frulli. [To ee MHeHUIO, HaTMYKWEe Y MUHUCTPA MHOCTPAHHBIX JI€JI A0COIFOTHOTO
HMMYHHMTETa OT MHOCTPAHHOH IOPUCIUKIHUU BOIIPOC BCE €lIE CIIOPHBIH, B TO BpeMs Kak
Mesxaynaponustit Cyn “did not adequately build its conclusions on the existence of rules of
customary law granting such absolute immunities to foreign ministers”, “... it did not
substantiate its findings through State practice nor evidence of opinio juris, as it has accurately
done in previous cases”. M. Frulli “The ICJ Judgment on the Belgium v. Congo Case

(14 February 2002): a Cautious Stand on Immunity from Prosecution for International Crimes”,
in German Law Journal, Vol.3, No.3 (2002) paras.3—4 (available at:
http://www.germanlawjournal.com/article.php?id=138). D.S. Koller Takxe cTaBut mona
COMHEHHUE CYLIECTBOBAHME OCHOBAHUI /I NPU3HAHMS 32 MUHHCTPOM MHOCTPAHHBIX e
«abCOIIOTHOTO» UMMYHHUTETa, OTMedast, 4To MexayHaponuslii Cyn He IPUBOJIUT 1OKA3aTCIbCTB
CYILIECTBOBaHHS COOTBETCTBYIOIIEH HOPMEI B MexkayHapogHoM mpage. (“The Court’s decision
lacks any clarity as to why the functions of foreign ministers necessitate such absolute
immunity, particularly with regard to private visits to foreign countries. Head of State immunity
before foreign courts is derived from the dignity of the state, not the function of the position.
The Court needs to determine a functional basis for the extension of such immunity to foreign
ministers; it is unclear, however, that such a basis exists”. D.S. Koller ‘Immunities of Foreign
Ministers: Paragraph 61 of the Yerodia Judgment as it Pertains to the Security Council and the
International Criminal Court’, 20 Am.U.Int’l L.Rev. (2004) 7, at p.15).

Cwm., Hanpumep, pemenust PegepansHoro Koncrurynuonnoro Cyna I'epmanuu no neny ObIBIIETO
pykoBoautens ['epmanckoit Jlemokparuueckoir Pecniyoiauku Xounekepa 1992 rona u neny
YJICHOB NMpaBUTEIbCTBA ObIBIICH ['epmaHckoii Jlemokparuueckoi PecryOnuku, mpru3HaHHBIX
BUHOBHBIMH B yOwuiicTBax, 1996 ron, a Takxe pemenune ®@exnepansaoro Bepxosnoro Cyna
I'epmanuu no geiry O morpannyrukax 1992 roga (Memorandum by the Secretariat, myHkT 179,
cHocka 497).
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HCHUA OT UMMYHUTETA OT yFOHOBHOﬁ HOPpUCAUKIIUU B IICJ'IOM40. C camoro Hadaiaa nona
yl"OJ'IOBHOfI IOpHCﬂHKHHeﬁ B JaHHOM HCCJIICJOBAHUU IMOHHUMACTCA BCS COBOKYIIHOCTb
YTOJIOBHO-ITPOLECCYAJIbHBIX ﬂeﬁCTBHfI BJ'IaCTeﬁ, OCYHICCTBJIAOIIUX UX B OTHOIICHUUN
UHOCTPAHHOTO JOJIKHOCTHOTI'O JIUIIA.

HMmmynuter ratione materiae®

21. Bomnpoc o6 mMMyHuTeTe ratione materiae JODKHOCTHBIX JIHI[ TOCYIapcTBa,
WHBIX, HEXEJIH T.H. Tpoiika, paccmarpuBaiicss MexayHaponubim Cynom B neie O ue-
KOMOPbIX 80NPOCAX 63AUMHOU NPABOBOl NoMowju 6 y2onosuvix oerax (Jxulyru
IIPOTUB ®paﬂunn)42. Peur nuta 06 uMmyHHTETE IpOKypopa PecnyOnuku u riaBbl
cy>kObl HaMOHaNbHOM Oe3onacHocTu JxuOyTr. Cyln HE TPUYKMCIINMIT 3THX JTOJDKHO-
CTHBIX JIMIl K BBICOKOTIOCTABJIICHHBIM JIMLIAM, IOJB3YIOIMMCS UIMMYHHUTETOM ratione
personae. Cyn otmerud, uto “there are no grounds in international law upon which
it could be said that the officials concerned were entitled to personal immunities, not
being diplomats within the meaning of the Vienna Convention on Diplomatic Rela-
tions of 1961, and the Convention on Special Missions of 1969 not being applicable
in this case”®. Koncrarupys Takum o0pa3oM OTCYTCTBHE y YKa3aHHBIX JIMIl B JaH-
HOM cClly4yae NEepPCOHaJBHOIO HMMYHHTETa KakK M0 o0leMy, TaKk U MO CHeUaIbHOMY
MeXAyHaponHoMy mpaBy, Cyll IpH 3TOM IpsIMO HE yKaszasl Ha HaJIM4He y HUX (YHK-
LIMOHAJIFHOTO UMMYHHTETa. BMecTe ¢ TeM M3 JOruku myHKTOB 195 u 196 pemenus
Cyna, KaKk MpeAcTaBIsIeTCs, CIEAyeT, 4To eciiu Obl JPKHOyTH CBOEBPEMEHHO YBEIO-
Musia OpaHIMIO O TOM, YTO JEHCTBHS JI@HHBIX JIUI, SIBJSBIIUECS IPEIMETOM pac-
CMOTpeHHUs1 (QpPaHIy3CKHX BiacTeil, ObUIM NEWCTBUSMHU B O(QHUIMAIBHOM KadecTBe,
T.. IEHCTBUSIMH camMoro rocynapctsa J»xuOyTH, ¥, COOTBETCTBEHHO, 3TH JHUIA MOJIb-
30BaJINCh UMMYHHUTETOM OT ()paHIy3CKOW YTOJIOBHOH IOPUCIUKIIMU B OTHOILICHUU
9TUX JNEHCTBHI, TO peub Moria O0bl uaTH 00 obecrneuennn dpanHnueil codmOAEHUS
00513aTeNIbCTB, BHITEKAIOMUX U3 HMMyHHTeTa. Cyn naxke chopMyanpoBai oduiee 1mo-
JIOKEHHE Ha CEil CuUeT, OTOXIECCTBUB JIOJDKHOCTHBIX JIMII TOCY/IapCTBa C €ro opraHa-
mu*. B Memopaunyme Cexperapuara IpHBOANTCS PSI PEIICHHI CyI0B, MPH3HAO-

40

41
42

43
44

B pezomonunu MHcTUTyTa MeXAyHapOAHOTO MpaBa «IMMYyHHUTETHI OT IOPUCAUKIIUHI U
HCIIOJIHCHHS TVIaB TOCYapCTB M MPAaBUTENBCTB B MEKAyHapoagHoM mpase» 2001 roxa
MMMYHHTETY OT UCIIOHEHHUS ITOCBALICHO OTJENbHOE NonoxeHHue (IyHKT 1). “Immunities from
Jurisdiction and execution of Heads of State and of Government in International Law”,
Vancouver session, 2001 (available from www. idi-iil.org), Ha3pIBaemas aajee «pe30ronuci
HuctutyTta 2001 roga». OxHako npeaMeroM Pe3omronuu sBiseTcs IMMYHHTET HE TOJIBKO OT
YTOJIOBHOM, HO M OT APYTHUX BUIOB IOpUcIUKIMH. Ha To, 4TO Takoe pa3iu4ue MpOBOAUTCS TOTAA,
KOTJa peub MJeT O APYruX BHUAAX IOPUCAMKLNHU, oOpaiiaeTcss BHUMaHue U B Memopanayme
Cekperapuara (nmyHKT 230), XOTsl TaM e BbICKAa3bIBA€TCS MHEHHE O TOM, YTO BBIJCICHUE
MMMYHHTETa OT HCIIOJIHEHUS U3 HMMYHHUTETA OT IOPUCIUKIUU CTAaBUT HEKOTOPBIE 0COOEIE
Borpocsl (“specific issues”) u genaeT pa3aeneHue UMMYHUTETA OT UCIIOJHECHHSI HA UMMYHHUTET
OT MCIOJHEHHUS Ha CTAIUU 0 MPUHATHS CYAOM PEHICHHS MO CYIECTBY U HUMMYHHUTET OT
HCIIOJIHEHUS Ha CTAJMHM M0CJIe IPUHITHS CYIOM PELISHUSs 110 CYIIEeCTBY 3aCIyKHUBAIOIIUM
usyueHus (IyHKT 234).

Cum. Memorandum by the Secretariat, paras. 154-212.

Case concerning certain questions of mutual assistance in criminal matters (Djibouti v. France),
Judgment of 4 June 2008 (hereinafter “Djibouti v. France”) (available at: http://www.icj-cij.org).
Cwm. Djibouti v. France, Judgment, para. 194.

“The State which seeks to claim immunity for one of its State organs is expected to notify the
authorities of the other State concerned. This would allow the court of the forum State to ensure
that it does not fail to respect any entitlement to immunity and might thereby engage the
responsibility of that State.” Ibid., para. 196.
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IUX UMMYHUTET JOJDKHOCTHBIX JIMI] B OTHOIICHWUH O(PUIIMANBHBIX AcHCTBUI*S. B
JIOKTpUHE, IO BCEW BUAUMOCTH, TAKXKE €CTh COIIaCHE B BOIIPOCE O KPyre JIUL, MOJIb-
3YIOIIUXCST UMMYHHUTETOM ratione materiae: HMCIOTCS B BUIY BCE JOJDKHOCTHEIC JTH-
11a TOCyJapcTBa, HE3aBUCUMO OT UX MOJIOXKEHHUSI B CTPYKType OpraHoB rocyaapct-
BeHHOM BracTu .

22. Ecam ucxoauTh M3 TOro, YTO AOJDKHOCTHBIE JIMIIA TOCYAAapCTBA IMOJIB3YIOTCS
MMMYHHTETOM ratione materiae OT WHOCTPAHHOH yTrOJIOBHOW IOPUCIAMKIHH, TO CIIE-
JIyeT OTBETHTHh Ha PsJi BOIPOCOB, KacaloUuxcs o0bema 3TOoro MMMyHHTera. Hamo
ONpeNeNnThCs, KaKue JCHCTBUS MOTYT paccMaTpuBarThbcs Kak JAEHCTBHS, COBEpPIIEH-
Hble B O()MIMAIBHOM KadecTBE, B OTIMYHUE OT JIEWCTBUH JUYHOTO XapakTepa, SIBIIs-
€TCs JIU ITOT UMMYHHUTET MMMYHHTETOM TOCYAapCTBa, W TOXKICCTBEHEH JIM OH II0
00beMy UIMMYHHTETY TOCYJapcTBa (B YaCTHOCTH, ITOJB3YIOTCS JIU JIOJDKHOCTHBIE JIN-
[1a UMMYHHUTETOM B OTHOIICHMH O(GHUIMAIBHBIX AeHCTBUH jus gestionis). Hamo BbI-
SICHUTB, MOTYT JIM PacCMaTpHUBAaThCs Kak O(QUIHAIBHBIC W, CIEI0BAaTEIbHO, MOKPHI-
BaloOIIMeCss UMMYHUTETOM ratione materiae aeiictus ultra vires U mpoTHBOINIpaBHBIE
nerictBusi. Hamo oTBETHTH Ha BOMPOC, MOJIB3YIOTCS JIM JIOJDKHOCTHBIE JIMIa HMMYHH-
TETOM ratione materiae B OTHOIIEHUHN EHCTBHIl, COBEPIICHHBIX J0 3aHATHS JOJKHO-
CTH, U B OTHOILICHUH JICHCTBUH, COBEPIICHHBIX BO BpeMs NPeObIBaHUS B JOJDKHOCTH,
rmocie ee ocrtasieHus. Hano MOHATH, 3aBUCUT JIM UMMYHHUTET ratione materiae ot
XapakTepa npeObIBaHUs 3a TpaHUIEH JUIa, KOTOPOE UM IOJIB3YeTCs, B TOT MOMEHT,
KOTZa NMPUHHUMAETCSl PEIIeHHEe 00 OCYHIECTBIECHHWH B OTHOIIEHHWH 3TOTO JIMIA WHO-
CTpaHHOH yToyIoBHOHU fopucaukiuu. [lomuepkHeM, 4To 371€Ch pedb UIET O JOJDKHO-
CTHBIX JIMIaX, HE MOJIb3YIOIIMXCS MMMYHHTETOM ratione personae. To ecTb 3T
JIOJDKHOCTHBIE JIMIA HE MOJIb3YIOTCSI NMMYHHUTETOM OT MHOCTPAHHOW IOPUCIUKIHNY B
OTHOIIEGHUH NEWCTBUH, COBEPUICHHBIX B JUYHOM KadecTBe. B TO ke BpeMs OTBETHI
Ha 3TH BOIPOCHI KAacaroTCsl M TE€X BBICOKOIOCTABICHHBIX JOJDKHOCTHBIX JIUI, KOTO-
pble TOJIB3YIOTCSI HYMMYHHTETOM ratione personae. Kpome toro, 31ecs pedb HoHaeT o
TTOJIOKEHHUH JIe] 1Mo o0mieMy mpaBuily. Bormpoc o BO3MOXXKHBIX MCKIIOUEHHSIX Oyner
paccMOTpeH jaaee.

23. Ilpm obcyxneHuu Borpoca 00 UMMYHHUTETE JIOJDKHOCTHBIX JIUI] CTOPOHBI B Jie-
ne Jowcubymu npoTuB @panyuu OB COTIACHBI B TOM, UYTO B IEJIOM JOJKHOCTHBIE
JIMIIa TOCYAapCcTBa IOJB3YIOTCSI MMMYHHTETOM ratione materiae OT HMHOCTPaHHOM
YTOJIOBHOW IOPUCAMKIINH, T.€. HIMMYHHTETOM B OTHOIICHHUH JCHCTBUH, COBEPIICHHBIX
B 0MIHAIEHOM KauyeCTBE, OCKOJIBKY 3TH JIEUCTBUS SBISAIOTCS NEHCTBUSIMU CaMOT0
rocyJapcTBa, Ha CiIykO0e KOTOPOTO OHH COCTOAT' . DTOT HMMYHHTET OBLI, 1O CyTH,
OTOXIECTBICH CTOPOHAMH C MMMYHHTETOM rocynaapctsa®™. M3 2Toro e, Kak mpe-
CTaBIIIETCS, HCXOJUT B CBOEM PEIICHHUH 110 3ToMy neny U cam Cyg, yKa3zaBIIMH, YTO
“such a claim [Djibouti’s reformulated claim of functional immunity in respect of
the procureur de la Republique and the Head of National Security] is, in essence, a
claim of immunity for the Djiboutian State, from which the procureur de la Repub-

45
46
47
48

Cm. Memopanaym Cekperapuara, nyHKT 169.

Cm. Memopanaym Cekperapuara, nyHKT 166 (cHocka 471).

Cwm. IIpenBapurtenbHblil Joknana, MyHKT 89, cHocka 173.

“What Djibouti requests of the Court is to acknowledge that a State cannot regard a person
enjoying the status of an organ of another State as individually criminally liable for acts carried
out in that official capacity, that it to say in the performance of his duties”, Djibouti v. France,
Oral proceedings, Verbatim Records, CR 2008/3, para.24. IOpunuueckuii coerHuk ®pannuu
Takke ropopui 06 3tom (cm. [IpeaBapurenbHbIil moKIaa, nyHKT 89, cHocka 173).
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lique and the Head of National Security would be said to benefit”*’. Ha sto o6pa-
ojaeT BHUMAaHHEe B CBOEM  OOCTOSITEJIBHOM  aHajW3€ JaHHOTO  pelIeHUs
JII1. By33urn’. O ToM %e camoM rosopuia Komuccus, kommeRTHpYs mouTd 50 et
HazaJ NMPOEKT CTaTbu 00 MMMYHHUTETE KOHCYJIbCKHUX JODKHOCTHBIX s “[T]he rule
that, in respect of acts performed by them in the exercise of their functions (official
acts) members of the consulate are not amenable to the jurisdiction of the ... receiv-
ing State, is part of customary international law. This exemption represents an im-
munity which the sending State is recognized as possessing in respect of which are
those of a sovereign State. By their very nature such acts are outside the jurisdiction
of the receiving State, whether civil, criminal or administrative. Since official acts
are outside the jurisdiction of the receiving State, no criminal proceedings may be

instituted in respect of them®'.”

14

49
50
51

Djibouti v. France, Judgment, para. 188.

G. Buzzini, note 23 above, pp. 462—463.

Report of the Commission to the General Assembly, Yearbook of the International Law
Commission, 1961, vol. II, p. 117, para. 2. OTa Touka 3peHHUs pacnpoCTpaHEHa U B JOKTPHHE.
Hanpuwmep, D.JlaBup ykaseBaet, uto “[L]’immunité des agents étatiques n’est qu’une
application du principe de I’immunité des Etats...”. David E., Eléments de Droit International
Pénal et Europeen, Bruylant, Bruxelles, 2009, p. 58. “Conduct that is directly attributable to
state action is considered an act of state. As the person in question does not commit such acts for
his own personal benefit, foreign domestic courts have to grant such acts immunity. Although
the person in question commits the act, he is considered to be immune from prosecution for such
conduct because it is his state that has acted. The act itself is non-justiciable in a foreign court
for an indefinite period”, in Y. Simbeye, Immunity and International Criminal Law, Aldershot,
England; Burlington, Vt.: Ashgate, 2004, p. 109. P. Ban Ane6eek ormedaet 4to “[t]he functional
immunity of (former) foreign state officials is often approached as a corollary of the rule of state
immunity.” OHa ccplaercst Ipu 3ToM Ha usBectHoe BoickaszbiBanue of United Kingdom Court of
Appeal in Propend Finance v. Sing, “[t]he protection afforded by the [State Immunity Act] to
States would be undermined if employees, officers or ... ‘functionaries’ could be sued as
individuals for matters of State conduct in respect of which the State they were serving had
immunity. [The relevant provisions of the SIA] must be read as affording individual employees
or officials of a foreign State protection under the same cloak as protects the State itself”
(United Kingdom Court of Appeal, Propend Finance Ltd. v. Sing (1997), 111 ILR 611, at p.
669.). R. van Alebeek, The Immunity of States and their Officials in the light of International
Criminal Law and International Human Rights Law, 2006, p. 153. OxHako 3TOT aBTOp CUHTAET,
yto “[t]he application of the rule of state immunity to foreign state officials can be explained in
different terms. As a rule, foreign state officials do not incur personal responsibility for acts
committed under the authority of their home state. ... The non-personal responsibility of state
official for acts committed on behalf of the state may be seen to be an autonomous principle that
precedes in its operation the application of the rule of state immunity to the facts of the case.”
Ibid., p.156-157. CnennansHbI JOKJIAJYHK HE YBEPEH B IPABHIBHOCTH TaKOTO
MPOTHBOIIOCTABJICHUS MMOAXO0B, TEM 00Jiee, UTO OHH MPHUBOJST K OJJUHAKOBOMY pE3yJIbTaTy
(uyTh nanee B cBoeld kHHre P. BaH Anebeek numet: “In sum, foreign state officials enjoy
immunity in regard to official acts. Acts committed as a mere arm or mouthpiece of a foreign
state are acts of that state rather than acts of the officials personally. Accordingly state officials
cannot be called to account for them in their personal capacity”. Ibid., 163.). Kpome Toro, o
«HEOTBETCTBEHHOCTH MHOCTPAHHBIX JOJDKHOCTHBIX JIMID (TeM 6ojiee Kak O MPUHIUIC) MOXXHO
TOBOPHTH JIHIIb C A0JeH ycnoBHOCTH. IOpuandecku, Kak yxe orMedanocs B [IperBapuTeIbHOM
JIOKJIane, IMMYHUTET U OTBETCTBEHHOCTh — CYTh pa3Hble Bemu. OdunuansHoe MOBeACHHE
JIOJDKHOCTHOTO JIMIa, KOHEYHO, IPUCBAUBAETCS FOCYIapCTBY, HO 3TO HE O3HAYaeT
HEBO3MOXKHOCTHU €ro OAHOBPEMEHHOTO IIPUCBOCHUS JaHHOMY Jinny. CTOUT, Harpumep,
rocyIapcTBy, Ha CIyxK0e KOTOPOTO OHO COCTOMT, OTKa3aThCsl OT HIMMYHHUTETA, U HHOCTPAHHOE
TrOCYZapCTBO MOJIYYUT BO3MOKHOCTB OCYIIECTBIISITH YTOJIOBHOE MPECiIeOBaHNE TaHHOTO JTHUIIA.
(Onnako cm. Anebeek, cTp. 188. Henp3s me 0T03BaTh MMMYHHTET B KAKUX-TO CIydasX.
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24. CoeuuanabHBIH TOKJIAJIUYUK CYUTAET NPABUIBHBIM UCIIOJIb30BATh KPUTEPUN NIPU-
CBOCHHUS MOBEJCHUS NOJLKHOCTHOTO JIMIA TOCYAapCTBY IJIsl ONpeAeIeHUs HaJW4dHs
WMMYyHHUTETa ratione materiac y JOKHOCTHOTO JIMIA WU €r0 o6bema’™. IIpu sToMm
CreuManbHBIN MOKJIAJUMK HE BHUIAUT OOBEKTHBHBIX OCHOBAHHU JJISI TOTO, YTOOBI
MPOBOAUTD Pa3INYUs MEXAY MPUCBOCHUEM MOBEICHUS JJIs LieJiell OTBETCTBEHHOCTH,
C OTHOW CTOPOHBI, U JIsI LieJeld UMMYHHUTETa — ¢ Apyroi. Bpsna au ecTh 0OCHOBaHUSA
YTBEpXKAaTh, UTO ISl LieJed OTBETCTBEHHOCTH TOCYIapCTBa OAWUH M TOT K€ aKT
JIOJPKHOCTHOTO JIMIAa MPUCBAUBAETCSI TOCYAAPCTBY U CUMTAETCS €ro akToM, a JJis Lie-
Jiell UMMYHUTETa OT IOPUCAUKIHUMN TAKOBBIM HE SIBJISIETCSA U PacCMaTPUBAETCS TOJBKO
KaK aKT JOJDKHOCTHOIO JIMIIA.

25. Bompoc 00 omnpeneneHUN XapakTepa IMOBEJICHUs JTOJDKHOCTHOTO Jiula — o(pu-
LHaJbHOE WM JIMYHOE — W, COOTBETCTBEHHO, O NPHUCBOCHHHM HWJIM HENPHCBOCHUU
9TOTO TMOBEJEHUS TOCYIapCTBY, JOTMUECKU JOJDKEH paccMaTpUBAThCS IO TOTO, Kak
paccMarpuBaeTcsi BOIPOC 00 MMMYHHTETE JOHKHOCTHOTO JIMIA B CBA3U C JaHHBIM
noBezieHueM. KoMMeHTHpYysl perylimpoBaHre BOIPOca O (QYHKIMOHAIHHOM WMMYHH-
TeTe B MyHKTE 2 cTaThd 39 BeHCKON KOHBEHIMH O AUIMIOMATUYECKUX CHOLICHUSIX
1961 rona, E. len3a ormeuaet, uto “the correct test to be applied ... is one of im-
putability. If the conduct in question is imputable or attributable to the sending
State — even if it did not expressly order or sanction it — then continuing immunity
ratione materiae should apply”™.

26. To, 4TO aKT MOJDKHOCTHOTO JIHIA, NEHCTBYIOIIETO B 9TOM KayeCTBE, IPHCBAH-
BaeTCs roCylapcTBy, obmenpusHanuo . Kak ormeuaer Mexaynaponssii Cyn B je-
ne Difference Related to the Immunity from Legal Process of a Special Rapporteur
of the Commission on Human Rights, “[a]ccording to a well-established rule of in-
ternational law, the conduct of any organ of a State must be regarded as an act of
that State. This rule ... is of a customary character ....”>. Bompoc, ciemoBaTenbHo,
B TOM, KaKO€ TOBEJCHHE JOJDKHOCTHOTO JIUIA MOXKET (JIOJDKHO) CYUTATHCS OCYIIECT-
BIISIEMBIM B O(UIHATIHLHOM Ka4eCTBE M COOTBETCTBEHHO MPHCBAMBACMBIM rOCYIApCT-
By, T.C. CYHTAIOUIMMCS MOBEJCHUEM TOCYIapCTBA, a KaKOE — HE MOXET CUYHTATHCS
TAaKOBBIM M MOXXET (IOJDKHO) pacCMATPUBATHCS KaK MOBEICHHUE, OCYLICCTBISIEMOE B
JUYHOM KadecTBe. Peub HaeT, TaKUM 00pa3oM, O KPUTEPUHU, Ha OCHOBAaHHH KOTOPOTO
MOXKHO YTBEPIKIaTh, YTO JOHDKHOCTHOE JIMLIO TOCYAapCTBa JEHCTBYET B KaueCTBE Ta-
KOBOTO, a HE B JINYHOM Ka4eCTBE.

52

53

54

55

Bo-nepBbIX, MOXKHO 00 HMMMYHHTETE HE 3aBJISTh. BO-BTOPBIX, KaKk OBITh C OCYIIECTBICHUEM
OTBETCTBEHHOCTU Ha OCHOBE MEXIYHapOJHOTO IPaBa MEXIyHaPOIHOH yroJIOBHOM
IOpUCIUKIMEH 3a TO e AesiHue. PazBe OT 3TOTO MEHsIeTCsl MPUCBOCHUE UM XapaKTEPUCTUKA
MOBeAeHUs KaK opuuanbHoro?)

Cwm. nyHKT 89 nmpeaBapHUTEIbHOTO AOKJAAa, a TaKXKe BbIBOJ, cojepxauniuiics B myHkre 102(h).
B sToM cmblicine CrenualbHEIH JOKIaq4uK pasaeiseT noaxon Cekperapuara K 3HAYCHHIO
MIPUCBOEHHUSI, U3JI0KEHHBIH B myHKTe 156 Memopannyma Cekperapuara.

E. Denza, Diplomatic Law, A commentary on the Vienna Convention on Diplomatic Relations,
2nd ed., 1998, p. 363. Cwm. takxke E. Denza, Ex parte Pinochet: Lacuna or Leap?, 48 ICLQ
(1999) 949, p. 951.

CMm. xomMeHTapuil Komucenn MexayHapomHOTO IpaBa K cTaThe 4 MPOEKTa CTaTbel 00
OTBETCTBEHHOCTH I'OCYIapCTB 32 MEKIYyHApOAHO NMPOTHUBONIpaBHEIe AesHus. Report of the
International Law Commission on the work of its fifty-third session, Yearbook of the
International Law Commission, 2001, vol. II, Part Two, pp. 40—42.

Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission
on Human Rights, Advisory Opinion, ICJ Reports 1999, p.87, para. 62.
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27. DTOT BOHpOC Takke yxe paccMarpuBancs Komuccueil MexayHapogHOro mpa-
Ba’®. B KOMMEHTapHH K CTaThe 4 IIPOEKTOB CTaTell 06 OTBETCTBEHHOCTH rOCYIAPCTBA
3a MEXJIYHAapOIHO-IIPOTHBOIIPABHBIC AcsHUS oTMedaercs: “It is irrelevant for this
purpose that the person concerned may have had ulterior or improper motives or
may be abusing public power. Where such a person acts in an apparently official ca-
pacity, or under colour of authority, the actions in question are attributable to the
State””’. Takum obpa3oM, o MEHeHUI0 KomMuccuu, It TOTO, YTOOBI ACSTHUS JTOJDKHO-
CTHOTO JIMIIa CYNTAINCH COBEPIICHHBIMHU B 3TOM KauecTBE, T.€. OQHUIIMATIBLHBIMU J1esI-
HUSIMH, OHHU JIOJDKHBI OBITh OYEBH/IHO COBEPIICHHBIMHU B TaKOM KadecTBe WiH “‘under
the colour of authority”®®. Orcrona cieayer, 4To XapakTepPHCTHKA MOBEICHUS TOJIK-
HOCTHOTO JIMIa KaK O(QUIHAIBHOIO NMOBEACHHUS HE 3aBHUCUT OT MOTHBOB JIMIAa WJIU
conepxaHusl mnoseneHus. OmnpenensomuM SBISETCS TO, YTO JOHKHOCTHOE JIMIIO
JEHCTBYET B KadecTBe TakoBoro. CyIuTh O TOM, KAaKHUMH SIBJISIIOTCS JEHCTBUS JTOJDK-

16
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57

58

“A particular problem is to determine whether a person who is a State organ acts in that
capacity.” Commentary to draft article 4 of the Draft articles on State responsibility, para. 13.
Report of the International Law Commission on the work of its fifty-third session, note 54
above, p. 41.

Ibid. Tam ke cM. IpUMeEpHI IPOBEAEHUS pa3audns Mexay “unauthorized conduct of a State
organ and purely private conduct” B MeXIyHapOAHBIX apOUTPaXKHBIX perieHusx. Heckonbko
WHOW KPUTEPUH NPUMEHSUIH cylbl SIIOHUU NPU PACCMOTPEHUH YTOJIOBHBIX JI€]1 B OTHOLICHUH
aMEPUKAaHCKHUX COJIIAT, CIYXKaIlUX Ha TEPPUTOPHUU ITOU CTPAHBI, IS ONPEAEICHUS TOrO,
SIBJISUTHCH paccMaTpUBaeMble ASHCTBUS ACHCTBUSIMH B OUIIMAIBbHOM WIH JIMYHOM KauecTBe. OHU
aHaJIM3UPOBAJIM, COBEPLIAIMCH JIM 3TH JACHCTBUS B HHTepecax ciayxOsl. Tak, B aene Japan v.
William S. Girard no 00BUHEHUIO aMEPHKaHCKOTO BOCHHOCIIY)KAIEro B MPUYMHEHUH BpeIa
3I0pOBBIO, TOBJIEKIIETO cMepTh, Cyn ykaszai, uto “[a]lthough the Court is able to recognize that
this case took place while the accused was on official duty and that it occurred at the place of
duty, the case has no direct connection whatever with the execution of the duty of guarding a
light machine gun, etc. as ordered by a senior officer. ... [T]he act was not committed in the
process of carrying out one's official duty” u nanee: “the act can only be regarded as excessive
mischief,... an action simply carried out for the sole purpose of satisfying the momentary caprice
of the accused himself”. Japan v. William S. Girard, Maebashi District Court, 19 November
1957, reproduced in The Japanese Annual of International Law, No. 2 (1958) 128, pp. 132-133.
IIpu paccmorpenun anemauuu B oTHomenuu pemenust Osaka High Court no neny npyroro
BoeHHocnyxaiero CoenuneHHbix LTaroB (0H OOBHHSUIICS B IPUYUHEHHUH Bpela 310POBBIO IPHU
MOKYIICHWU Ha W3HacuioBanue) BepxoBHblil cyn Snonun nmoareepaui, uyro “the Court in the
first instance is proper that the provision 'in the performance of official duty' in

paragraph 3(a) (ii) of Article XVII of the Administrative Agreement (qaHHas cTaTbs
Cornamenus mexay Snonueit m CoenuneHHsIMH LllTaTaMu ycTaHaBINBAaET NPUOPUTET
opucaukiun CoennHeHHbIX LITaToB B ciiydae coBeplIeHUs] aMEPUKAHCKMM BOEHHOCITYKalUM
MPECTYIUICHUS B Pe3yJIbTaTe NEeHCTBHI, OCYIIECTBIIEMbIX IPU UCIIOJIHEHUH CBOMX
IOJDKHOCTHBIX o0si3aHHOCTel — P.K.) should be interpreted to mean 'in the course of the
performance of official duty,' rather than 'during the hours of official duty'; and as applied to the
instant case, the accused, even though performed during the hours of his official duty, was of a
private nature independent of his official duty, and it therefore did not constitute an offense
'arising out of any act or omission done in the performance of official duty'”. Japan v. Dennis
Cheney, Supreme Court of Japan, 3 March 1955, ibid., p. 137.

JlaHHBII KpUTEPUN HAXOAUT CBOUX MOCIen0Bareleil B JokTpuHe. Y. Simbeye, Hanpumep,
oTMeuaet, 4To “[i]n order to act as state organs in their official function, heads of state and
government must act in line with their state's position in a given subject matter, or act within
that state's given boundaries for action. Then and only then can their acts be deemed official”.
Simbeye, note 51 above, p. 128.

Cwm. npenpiayiryto cHocky. Kak ormeuaer P. Ban Anebeek, “In general it can be said that
ostensible authority is accepted as actual authority.” Note 51 above, p. 164. Cm. Takxe A. Watts,
The legal position in international law of Heads of State, Heads of government and Foreign
Ministers, 247, RdC, 1994-111, 13, pp. 56-57.
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HOCTHOIoO JIMga — O(l)I/IIII/IaJ'IBHLIMI/I WiIn JIMYHBIMH, — HCO6XO,HI/IMO B 3aBUCHUMOCTHU

OT 0OCTOSITEIILCTB Ka)K,HOfI KOHKpCTHOI;‘I CI/ITyaIII/II/I59.

28. OnuH U3 BONPOCOB, KOTOPBIII BO3HMKAET B AaHHOW CBSI3H, — HMPHUMEHUMO JIH
pasnune MexAy akTaMH jure imperii ¥ akTaMu jure gestionis, BaXXKHO€ B KOHTEKCTE
MMMYHHTETa TOCYAapcTBa, K CUTYallMM C UMMYHUTETOM JODKHOCTHBIX JIHI] TOCY-
napctBa. OTMmeuas, 4YTO B JOKTPHHE [0 3TOMY BOIIPOCY CYLIECTBYIOT pa3iHYHbIC
Touku 3peHus, Cekperapuar B cBoeM MeMmopaHJIyMe JeiaeT BBIBOJ O TOM, YTO
“there would seem to be reasonable grounds for considering that a State organ per-
forming an act jure gestionis which is attributable to the State is indeed acting in his
or her official capacity and would therefore enjoy immunity ratione materiae in re-
spect of that act”®. C >tum, kak mpejcTaBisercs, cleayeT cormacuthes. Kak yxe
ormeuana Komucenst, 1u1st nenel npucBOeHUS MOBEICHUS rocynapcTBy “[i]t is irrele-
vant ... that the conduct of a State organ may be classified as ‘commercial’ or as
acta jure gestionis”®'. B TakoM ciydae 00beM MMMYHHTETa rOCYIapcTBa H 00beM
MMMYHHUTETA €Tr0 JOJDKHOCTHOTO JIMIa HE OJMHAKOBBI, HECMOTPS Ha TO, YTO IO Cy-
™® 5To oM ¥ TOT ke MMMyHHTET. [JOKHOCTHOE JIMIIO, COBEPIIAIONIEE aKT KOM-
MEpYECKOr0 XapakTepa, €CIM OTOT aKT INPUCBAMBACTCS TOCYAApCTBY, IOJIb3YETCs
MMMYHHUTETOM OT MHOCTPAaHHOW FOPHCAMKILHH, a caMO TOCYAapCcTBO B OTHOIIECHUU
TaKoOro akTa — HET (€CJIM MPUMEHUTEIBHO K JIOJDKHOCTHOMY JIMIYy pedb HAET O rpa-
KIAHCKOW M YrOJIOBHOHM IOPHCAMKIIUU, TO IPUMEHUTEIHHO K FOCY1apCTBY — TOJIBKO
0 rpaXIaHcKoi)®.

29. Jlpyroii BOpoc COCTOHUT B TOM, MOXKET JIM IPHCBAaUBaThCA TOCYIapCTBY M, CO-
OTBETCTBEHHO, IOKPHIBATECS UMMYHHUTETOM IOBeACHHE ultra vires W IMpoTHBOIpaB-
Hoe moBeneHue. [loHsATHE «IEHCTBHS JODKHOCTHOTO JIMIA KakK TaKOBOTOY,
T.¢. «OUIHATBHEIN aKT», HAJlO OTIUYATh OT MOHSTHUS «aKT, BXOASIIUN B OQHUIIHATE-
Hble QyHkuuu». IlepBoe BkiItouaer B cedst Bropoe, Ho mmpe. Eme B 1961 roxy, koM-
MEHTHpPYsI NPOEKT CTaThM, KacaloUleHcs MMMYHHUTETa KOHCYJIbCKUX JOJIKHOCTHBIX
JIUII, COTJIACHO KoTopoi “[m]embers of the consulate shall not be amenable to the ju-
risdiction of the ... receiving State in respect of acts performed in the exercise of
consular functions”®, Komuccus ormeuana: “In the opinion of some members of the
Commission, the article should have provided that only official acts within the lim-

59

60

61

62

63

64

“In applying this test, of course, each case will have to be dealt with on the basis of its own facts
and circumstances”. Commentary to draft Article 4. Report of the International Law
Commission on the work of its fifty-third session, note 54 above, p. 42, para.13. Henp3s B TO xe
BpeMs He YYUTHIBaTh, YTO B JOKTPUHE €IUHOTIACHS Ha Ceil cueT mo-mpekHeMy HeT. JloBONBHO
pacnpocTpaHeHa TOYKa 3pEHus, 4To, 10 KpaliHell Mepe, coepKaHue MOBECHHS J0IKHO
YUHTHIBAThCA JUISL ONPENEICHHS 0(QUIUANBHOIO XapaKTepa TAKOTO MOBEICHUS U ISl PELICHUS
BOIIPOCA O €TO MPUCBOCHHUH TOCYIapCTBy. B 3TO CBA3M CM. TUCKYCCHIO O NEHCTBHIX,
SIBIIIOIUXCS HPECTYIUICHUAMH 110 MEXIYHapOJHOMY IIpaBy, KaK 00CTOATENbCTBAX,
HCKJIIOYAIOLIUX HMMYHHTET JODKHOCTHBIX JIML. CM. MyHKT 57 HacTOsAIEro AOKJIaaa U Jajee.
Memorandum by the Secretariat, para. 161.

IIysKT 6 KOMMeHTapus K cTaTbe 4 IpoeKTa cTaTeil 00 OTBETCTBEHHOCTH IOCYIHapCTB 3a
MEX/AYHapOIHO-IPOTUBONPABHbBIC AesiHUs, note 54 above, p. 40.

XapaktepHo, uTo MexayHapoaubiii Cy B mpuBeeHHOM B naparpade 25 HacTosero 1okimaia
naccaxe peueHus no geny JxuOyTtu nporus @paHIKU UCTIOIB3YeT KBANUPUKALMIO “in
essence”. CM. Takke CHOCKY 51 BbllIe.

CTOHT HAalIOMHUTH IIPH 3TOM, YTO, KAK OTMEUaN0Ch B IepBoil uactu IlpeaBapurenpbHOro goKjIaga
(myHKT 89), 3TO HE 0O3HAYAET, YTO JaHHBIH aKT HE MOXET MPHCBaUBATHCS OJTHOBPEMEHHO
JOJDKHOCTHOMY JIMILY.

Report of the Commission to the General Assembly, Yearbook of the International Law
Commission 1961, vol. 11, p. 117.
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its of the consular functions enjoy immunity of jurisdiction. The Commission was
unable to accept this view”®. [leiicTBus 3a npenenamu GyHKLMi JOIKHOCTHOTO JIH-
11a, HO COBEpLICHHbIE UM B 3TOM KaueCTBE, HE CTAaHOBSTCS JUYHBIMH. OHH HE SIBIISI-
I0TCSl NEHCTBUSMU B IIpeaesiax (QyHKIUH, MpHoOpeTaroT, HarpuMep, xapakrep ultra
vires, HO, TeM HE MEHee, OCTaloTCs O(QHUIIMATbHBIMHU JACHCTBUSIMH M, COOTBETCTBEH-
HO, NPUCBAMBAIOTCS TOCYIapCTBY. DTOMY MOCBSIIEHA CTaThsl 7 MpoeKkTa crareil o0
oTBercTBeHHOCTH rocynapcts®. Kak ormeuaer Komuccus B KOMMEHTapHH K CTaThe
5 mpoekra 3Tux crareit, “[t]he case of purely private conduct should not be confused
with that of an organ functioning as such but acting wultra vires or in breach of the
rules governing the operation. In the latter case, the organ is nevertheless acting in
the name of the State””’. CnemoBarensHo, Ha Takue AEHCTBUS PACIPOCTPAHAETCS
MMMYHHUTET ratione materiae COBEpIIMBIINX WX JOJDKHOCTHBIX JIMI] OT HHOCTPAHHOU
yrojosHo# opucnukiuu. Kak ormeudaer [I.I1. by3sunu, “excluding in general terms
ultra vires acts from the scope of immunity ratione materiae from foreign criminal
jurisdiction would be problematic, since this might lead to defeating the whole pur-
pose of such immunity; in most cases, official conduct giving rise to a criminal of-
fense should probably also be regarded as ultra vires”®.
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Ibid. JJanee 3neck ke Komuccus ykaszana, uro “It is in fact often very difficult to draw an exact
line between what is still the consular official’s act performed within the scope of the consular
functions and what amounts to a private act or communication exceeding those functions”.
IMocnenHee MUIIB MOATBEPIKIAET HEOOXOAMMOCTD OLICHKH OOCTOSTENBCTB KaX 10 KOHKPETHON
CUTYaLUH.
“Article 7. Excess of authority or contravention of instructions

The conduct of an organ of a State or of a person or entity empowered to exercise
elements of the governmental authority shall be considered an act of the State under
international law if the organ, person or entity acts in that capacity, even if it exceeds its
authority or contravenes instructions.”

Report of the International Law Commission on the work of its fifty-third session, note 54
above, p. 45.
Ibid., p. 41, para. 13. CMm. Takxe koMMeHTapuii k crarbe 7. Ibid., p. 46, paras. 7 and 8.
G. Buzzini, note 23 above, p. 466. B T0 xe BpeMs cieyeT yYHTHIBaTh CyIIeCTBOBAaHHUE
HaI[MOHANBHON cyneOHOIl mpakTuKH, 6a3upyromeiics Ha IPOTUBOIIOIOKHOM OAX0e K aKTaM
ultra vires. [Ipumepowm siBnsietrcst peuienne BepxoBaoro cyna @ununnusn no aeny United States of
America, et al. v. Luis R. Reyes, et al. (G.R. No. 79253, 1 March 1993). B nanHomM neine nepen
CyZOM OBUI OCIIOPEH OTKa3 B yAOBICTBOpeHNH XoxaraiictBa CoeauHeHHEIX 1lITaToB 00
OTKJIOHEHUH I'PaKJaHCKOTO HCKa IPOTUB OTBeTurKa (rpaxaanku CoeauneHHsix lltaros,
HaxosuIecs Ha ciry0e B moapaszaeneHnn OObeUHEHHON IPYIIbl BOGHHOTO COACHCTBUS
Coenunennsix IlItaroB (Joint United States Military Assistance Group, JUSMAG)).
XopmaraiicTBO 66110 MOTHBUpPOBaHO HanuuueM y CoennHeHHBIX 11ITaToOB I0pHCINKIHOHHOTO
MMMYHHTETa B OTHOLLICHWH TAHHOTO HMCKa, a TAK)KEe HAJIMYNEM Yy OTBETYMKAa HMMYHHUTETA OT HCKa
B CBSI3H C JICUCTBHAMH, COBEPIICHHBIMH €10 IPH BBHINOJHCHHH O0GUIHANBHBIX QyHKIHH. B TO xKe
BpEeMsi UCTELl HaCTauBall Ha TOM, YTO ICHCTBHUS, COBEPLICHHBIC OTBETYHKOM (JIMYHBII 1OCMOTp U
JOCMOTp aBTOMOOMIJISI B IPUCYTCTBUU IOCTOPOHHUX CBHUJETENCH M Ha TUCKPUMHHALMOHHON
OCHOBE), BBIXOJAT 332 paMKHU e¢ OpHUIHanbHBIX QYHKIHH, IBIAIOTCS AciicTBUsIME ultra vires u
IOJKHBI paCCMATPUBATHCS KakK MeHCcTBUS B TudHOM KadecTBe. Coennuennsie LllTaTel BoIABHTATH
B KayecTBe apryMeHTa 1o, uto “... even if the latter's [respondent — R.K.] act were ultra vires
she would still be immune from suit for the rule that public officers or employees may be sued
in their personal capacity for ultra vires and tortious acts is “domestic law” and not applicable in
International law. It is claimed that the application of the immunity doctrine does not turn upon
the lawlessness of the act or omission attributable to the foreign national for if this were the
case, the concept of immunity would be meaningless as inquiry into the lawlessness or illegality
of the act or omission would first have to be made before considering the question of immunity;
in other words, immunity will lie only if such act or omission is found to be lawful.” Cyn,
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30. Bpsa a1 MOXHO COTIACUTHCS M C TOUKOM 3pEHUs, COIJIACHO KOTOPOW IMOBeje-
HHC JOJDKHOCTHOTO JIMIA 3a MpeJeiIaMH TOTO, YTO BXOAHUT B (DYHKIIMH TrOCYJapCTBa,
MOXET paccMaTpUBAThCS KaK MOBEJEHUE TOCYAapCTBa, HO, TOCKOJIbKY OHO BBIXOJIUT
3a mpeaensl GYHKIUNA TOCYAapCcTBa, TO HAa HETO HE PaclpOCTPaHICTCs I/IMMyHI/ITeTGQ.
DTa TOUKa 3pEeHUs ONPaBJbIBAETCS TEM, YTO UMMYHUTET rOCYy1apCTBa U €ro JOIKHO-
CTHBIX JIMI] UMECT CBOCH IICNIBIO 3aIIUTY CYBEPEHHBIX (PYHKIHI roCyaapcTBa, U TO,
YTO HE BXOJUT B (PYHKIIMH TOCYIApCTBA, HE MOXKET MOKPHIBATHCS I/IMMyHI/ITeTOM70.
OIHaKO UMMYHUTET 3alIUIIACT HE CYBEPCHHYIO (PYHKIIHIO KaK TaKOBYIO, — 3TO OBI-
710 OBI YK€ MPOCTO aOCTpaKIUel, HE UMCIOIICH OTHOIICHUS K PeadbHOCTH, — a, KaK
OTMEUAJIOCh BBINIE, COOCTBEHHO CYBEPEHHUTET M €r0 HOCUTEIS — TOCYIapCTBO — OT

HUHOCTPAHHOTO BMGHIaTeJ'IhCTBEl71 .

31. PacnpocrtpaHseTcss IMMYHHTET ratione materiae M Ha JI€HCTBHS TOJPKHOCTHOTO
JIMLa, COBEPIICHHBIE UM B 3TOM KaueCTBE, KOTOPBIE SIBISIIOTCS MPOTHBOIPABHBIMH.
Jloruka 3nmechb, Kak NpEACTABIsIETCS, Ta K€, YTO W NPUMEHHUTEIBHO K JACHCTBUSIM
JIOJDKHOCTHBIX JuIl ultra vires. IIpoTuBompaBHbBIE JEHCTBHS JIOJDKHOCTHOIO JIMIA,
COBEpIICHHBIE MM B 3TOM KayecTBE, SBIAIOTCS OQHUIMAIBLHBIMH JEHCTBUSIMHU,
T.e. AedcTBUAMU rocyaapcrBa. Kak ormMerws AnennsauuoHHBIN cyn mpoBHHIUU OH-
Tapuo B peuieHnH 1o neny Jaffe v. Miller and Others, B KOTOpOM peyb IIIa O IEHCT-
Busx nomxHOCTHBIX Jul CIIIA, “[t]he illegal and malicious nature of the acts al-
leged do not themselves move the actions outside the scope of the official duties of
the responding defendants”’*. Kak mucan npuMEHHTENBHO K BOIPOCY 00 MMMYHHTE-
Te OpBmMX InaB rocynapcts A. Yarrc, “[a] Head of State clearly can commit a
crime in his personal capacity; but it seems equally clear that he can, in the course
of his public functions as Head of State, engage in conduct which may be tainted by
criminality or other forms of wrongdoing. The critical test would seem to be
whether the conduct was engaged in under the colour of or in ostensible exercise of

69
70

71

72

OJIHAKO, HE Mpu3Hai yoeauTeabHbIMu 10Bobl CoenuHeHHbiX 1ITaTOB M OTKa3an B
YAOBJIETBOPEHHUH Kano0sbl, ykazas, uto “[t]he cloak of protection afforded the officers and agents
of the government is removed the moment they are sued in their individual capacity. This
situation usually arises where the public official acts without authority or in excess of the
powers vested in him. It is a well-settled principle of law that a public official may be liable in
his personal private capacity for whatever damage he may have caused by his act done with
malice and in bad faith, or beyond the scope of his authority or jurisdiction.” (available at
http://www.lawphil.net/judjuris/juri1993/mar1993/ gr 79253 1993.htm).

Cwm. memopannym Cekperapuata, CHOcka 456.

B. Crepn, Hanpumep, nuiet: “[L]es immunités ou autres doctrines de protection de I’Etat et de
ses représentantes ont étés développées pour protéger la fonction souveraine, et rien d’autre:
doit donc étre exclu de leur bénéfice tout ce qui ne reléve pas de cette fonction souveraine.”

B. Stern, Vers une limitation de L’ “irresponsabilité souveraine”, in: Marcelo G. Cohen (ed.),
Promoting Justice, Human Rights and Conflict Resolution through International Law/ La
promotion de la justice, des droit de [’homme et du reglement des conflits par le droit
international, Liber Amicorum Lucius Caflish, 2007, Koninklijke Brill NV, Leiden, p. 516.
BaxHoe 3HaueHHE UMEET BOIIPOC O TOM, KTO UI'PAET PEIIAIONIYIO POJIb B ONPECICHUHU TOTO,
COBEPIICHBI JIH ISHCTBUSA B OHUIHAIBHOM HIH JIMYHOM KadecTBe. JJ0CTaTouHO JiH, 9TOOBI
rocyaapcTBo, Ha Cly’kOe KOTOPOro HaXOJUTCs AOJDKHOCTHOE JIMIIO, YBEIOMUIIO FOCYAapCTBO,
OCYILICCTRIISIONIEE IOPUCAUKIINIO, O TOM, YTO JEHCTBHS COBEPIICHBI B 0(UIIHAIBHOM KadecTBe?
Hy»Ho nu 10Ka3bIBaTh 3TO B CyJ€ U, COOTBETCTBEHHO, B 3TOM Clly4ae pelaronias poJib
npuHALICKUT cyay? EcTh nu o6munii Ui BCeX CiIy4aceB OTBET HA 3TH BOMPOCHI, HIIH OTBET
3aBHCHUT OT KOHKPETHBIX 00CTOSTENICTB KaX10T0 jAena? DTU BONPOCHl OyayT nmogpodHee
paccMOTpeHsI B yacTH IIpenBapuTeIbHOTO HOKIaAa, Kacarolleics MponeccyalbHbIX BOIPOCOB
HMMYHHTETA.

Canada, Ontario Court of Appeal, Jaffe v. Miller and Others (1993), 95 ILR 446, at p. 460.
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the Head of State’s public authority. If it was, it must be treated as official conduct,
and so not a matter subject to the jurisdiction of other States whether or not it was
wrongful or illegal under the law of his own State””’. YTBepskaeHne 0 TOM, 4TO Ha
TaKue JeHCTBUS HE PacIpOCTPaHsIETCss MMMYHHUTET, JeJIacT caMy HMJICI0 HNMMYHHUTETa
GeccMmbIciieHHONW. Borpoc 00 ocymniecTBIEHWH yTrOJIOBHOW IOPUCIAUKIHMHM B OTHOIIE-
HUHW JIIO0O0TO JHIa, B TOM YHCJIE WHOCTPAHHOTO JIOJDKHOCTHOTO, BO3HHKAET TOJIBKO
TOT/Ja, KOTJ]Ja UMEIOTCS TI0JJO3PEHUSI OTHOCHTEIIBHO TOTO, YTO €ro MOBEICHHE SIBIISCT-
Csl TIPOTHUBOIIPAaBHBIM M, 0OJIee TOro, YroJOBHO Haka3dyeMbIM. COOTBETCTBEHHO, U
MMMYHUTET OT MHOCTPAHHOH YTOJIOBHOW FOPHCAMKIIMU HYXXEH UMEHHO B 3TOM CIy-
yae. Kak ormeuaercst B Memopannyme Cekperapuara, “[i]f unlawful or criminal acts
were considered, as a matter of principle, to be “non-official” for the purposes of
immunity ratione materiae, the very notion of “immunity” would be deprived of
much of its content» .

20

73

74

A. Watts, note 58 above, p. 56—57 (footnotes omitted). [IpuBenennsie coodopaxenus A. Yarrca B
IIOJIHOM Mepe OTHOCSTCS U K JPYTHM JOJDKHOCTHBIM JIMIIAM IrOCyJapcTBa.

Mewmopanaym Cekperapuara, myHKT 160 (cHOCKa 457). CM. Takxe no3uiuio CoelnHEHHBIX
IlrartoB B aene United States of America, et al. v. Luis R. Reyes, et al. (cM. cHOCKY 68 BbIIIIe).
CrnenyeT, BOpO4eM, OTMETUTh, YTO UCCIICIOBATEIIH, OTCTAHBAIOIINE OTCYTCTBUE HMMYHHUTETA Y
JIOJIPKHOCTHBIX JIMI B CBSI3U C COBEPLICHHEM IIPOTUBONPABHEIX JNCHCTBUI, B OOJBIINHCTBE
OTPAaHHYMBAIOT KPYT TAKHUX JCHCTBHI MPECTYIUICHUSIMH 110 MEXyHAPOJHOMY IIPaBy,

T.¢. HauboJiee TSHKKUME (HopMaMu TPOTUBOIPaBHbIX AeicTBuii. CM., Hapumep, Y. Simbeye,
note 51 above: “State officials, including heads of state or government, can commit crimes
whilst in office. However, it is arguable that the commission of certain acts should exclude an
individual from being classified as a state organ for international law purposes. If an individual
commits an international crime he cannot be seen to be acting as a state organ under either
domestic or international law” (p. 127) (emphasis added). Simbeye nponomxkaer: “When dealing
with international criminal law, states as abstract entities cannot order or sanction conduct
punishable under criminal jurisdiction, nor indeed can a state carry out such acts itself. ... [I]n a
situation where customary norms prohibit certain acts or there exists a treaty that the state in
question has ratified, imputability is impossible”. Ibid. p. 129. B. CtepH Takxe cuuTaeT, 4TO
“immunities should not be permitted to protect a state or its representatives either in criminal
cases or in civil cases when an international crime is committed, since such an act should be
considered as dramatically outside the functions of a state”, Can a State or a Head of State
Claim the Benefit of Immunities in Case an International Crime Has Been Committed?, in ILSA
Journ.of Int’l & Comp.Law, 14 (2008), pp. 448—449. Ona, onHako, nosicHsiet, 4ro “[i]f one
considers the official acts that enjoy immunity, it must be conceded that it is not because an act
is illegal that it is ipso facto disqualified from being an official act: if this were true, the
institution of immunity would make no sense, as it is precisely to protect the head of state from
prosecution that it was instituted”, Immunities for Heads of State: Where Do We Stand? in
Justice for Crimes Against Humanity, ed. by M. Lattimer and Ph. Sands QC, Hart Publ.,
Portland, Oregon, 2006, p. 99.

TeM He MeHee IPEACTAaBIICTCS, YTO JAXKE U B YIOMSHYTBIX CIydasx COOTBETCTBYIOLIHE
neiicTBus, Oyay4YH COBEPIUEHBI JUIIOM B OQHIIMAIEHOM KadyecTBE, OyayT IPUCBAUBATHCS
rOCyZapCTBY CO BCEMH BBITEKAIOIUMU mocieacTBusmu. CMm. B 3Toi cBsizu Ch. Dominice:
“Certains juges ont déclaré (dans 1’ Affaire Pinochet — R.K.) que ce n’est pas la fonction d’un
chef d’Etat d’ordonner des actes de torture, manifestement contraires au droit international. [...]
Cela voudrait dire que le droit international apporte un correctif aux attributions
constitutionnelles d’un Chef d’Etat. Et selon quel critére? Selon que ’acte est, ou non, contraire
au droit international? Cette construction n’est pas satisfaisante. Un acte de fonction reste un
acte de fonction, méme s’il est contraire au droit international. Dans cette hypothése, il entrdine
la responsabilité internationale de 1’Etat, sans préjudice de celle de I’individu-organe”, Quelques
observations sur I’immunité de juridiction pénale de 1’ancien chef d’Etat, RGDIP No. 2, 1999,
pp. 304-305.
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32. TlockoiibKy HMMYHHTET ratione materiae 3allyIIaeT JOHDKHOCTHOE JIUIO TOJb-
KO B OTHOILICHUH NICHCTBUMN, COBEPILICHHBIX B 3TOM KauyeCTBE, Ha ICHCTBHUS, KOTOPBIC
OBLITH COBEPIICHBI JAHHBIM JIULIOM JIO 3aHITHSI UM JOJDKHOCTH, B IMYHOM KadeCTBeE,
3TOT UMMYHHUTET HE PaclpoCTpaHsAeTcsA. JTU ACHCTBUS HE ObLTH ACHCTBHSIMH TOCY-
JapCcTBa M HE MPHOOPEIHN XapaKTep TAKOBBIX C MPUXOIOM JaHHOTO JIMIA Ha rOCyaap-
CTBEHHYIO CITYXOy.

33. U nHaoOopoT, ObIBHIEE MOKHOCTHOE JHUIIO 3allHIIEHO WMMYHHUTETOM ratione
materiae B OTHOIIEHUH JACHCTBUN, COBEPIIEHHBIX UM B OBITHOCTD JOJDKHOCTHBIM JIN-
1IOM B 3TOM KauecTBE. DTH JCHCTBUS HE NEPECTAIOT OBITH NEHCTBUSIMHU TOCYJapCTBA
M3-32 TOTO, YTO JIOJDKHOCTHOE JIMIIO TEPecTano OBITh TaKOBBIM, U, COOTBETCTBEHHO,
OHH TO-IIPEKHEMY MOKPBIBAIOTCS UMMYHHUTETOM, SIBISIOIIUMCS, 1O CyTH, UMMYHH-
TETOM rocyaapcTna’ .

34. U3 3TO# JOTHKH cle[yeT TakXe, 9YTO Ha MMMYHHTET ratione materiae BpsiI JU
BIIMSIET XapaKTep MpeObIBaHUS TOJDKHOCTHOTO MIIM OBIBIIETrO JOJDKHOCTHOTO JINIA 32
rpaHUIeil, B TOM 4YUCJie HA TEPPUTOPUU TOCYapCTBa, OCYIIECTBISIIOUIETO FOPUCIUK-
nuto. ITo-BunumMomy, HE3aBUCUMO OT TOTO, HAXOAUTCS JIM JAHHOE JIULO 33 FpaHuLei
¢ oMIHaNTbHBIM BU3UTOM WJIHM MPEOBIBACT TaM B JINYHOM KayeCTBE, OHO IOJIb3YETCs
MMMYHUTETOM OT MHOCTPAHHOM YrOJIOBHOM IOPUCAUKIVH B OTHOUIEHHUM J€HCTBH,

COBCPIHICHHBIX B KaY€CTBEC NOJIZKHOCTHOTO J'II/IH2176.

WMMyHHTET ratione personae’’

35. B 210l 4yacTu Aokiana pedb HAET TOJNBKO 00 00beMe 3TOr0o MMMYHHTETa M HE
paccMarpuBaeTcsi BOIPOC O Kpyre JIHIl, o0JajaroliinX UMMYHUTETOM ratione perso-
nae. CrenuaibHbIH TOKJIQIUUK UCXOAUT U3 TOr0, YTO UM 00JIaaeT T.H. Tpoiika (Tia-
Ba rocyaapcCTtsa, rjiaBa nmpaBUTCJIbCTBA U MUHUCTP MHOCTPAHHBIX ;:[en), a TAaKXKC HeE-
KOTOPBIE JIPYTHe BBICOKOIIOCTABICHHBIC JIOJDKHOCTHBIE JIMIA TOCYapCTRa.

36. Kaxk ormeuanock B [IpenBapurensHoM nokiane, “[iJmmunity ratione personae
extends to acts performed by a State official in both an official and a private capac-

75

76

77

Cwm. Cassese A.: “[immunity] does not cease at the end of the discharge of official functions by
the State agent (the reason being that the act is legally attributed to the State, hence any legal
liability for it may only be incurred by the State)”, When May Senior State Officials Be Tried
for International Crimes? Some Comments on the Congo v. Belgium Case, EJIL (2002), vol. 13
No. 4, p. 863. O’Donnell K.: “Once the [diplomatic] agent leaves office, the immunity ceases
with respect to private acts under immunity ratione personae, or personal immunity, but
continues for official acts. The limited shield of immunity ratione materiae, or functional
immunity, afforded to official acts derives from the belief that the ‘ambassador’s actions are
attributed to his government, rather than to personal choice’”, Certain Criminal Proceedings in
France (Republic of Congo v. France) and Head of State Immunity: How Impenetrable Should
the Immunity Veil Remain?, 26 Boston Univ. Int’l Law Journ. (2008), pp. 384-385 (citing
Michael A. Tunks, Diplomats or Defendants? Defining the Future of Head-of-State Immunity, 52
Duke L.J.(2002), p. 293).

Hapsiay ¢ uMMmyHuTEeTOM ratione materiae, HaxoAsICh 3a TpaHHIlel ¢ OPULIHATBHBIMA BU3UTAMU,
JIOJIKHOCTHBIE JIUI[a MOT'YT, €CTECTBEHHO, II0JIb30BaThCsI HMMYHUTETOM, OCHOBBIBAIOIUMCS Ha
JIPYTUX HOPMax MEXIyHapOJHOTO MpaBa, HAIPUMEP PEryIUPYIOLUX CTAaTyC YJICHOB
CHenualbHBIX MUCCUM WJIN AeJIeTalliil B OpraHax MeXJIyHapOoIHBIX opraHuizauuii. Pazymeercs, B
OTHOILEHHUH OBIBLIETO JAOJKHOCTHOTO JIMLIA BONIPOC O XapaKTepe ero BU3UTa B MHOCTPaHHOE
rOCyIapCTBO YK€ HE BOSHHKACT, TAKOH BU3HUT HE MOXKET OBITH O(QUIMAIBHEIM. DTO, B CBOIO
odepelb, He CKa3blBaeTCs Ha UMMYHHUTETE ratione materiae.

CwMm. memorandum by the Secretariat, paras. 94—153.
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ity, both before and while occupying his post”’®. Hanuume 3Toro nMmmyHuTeTa 005H-
SICHSIETCS Ba)KHOCTBIO ISl TOCYJAapCTBa, peaJin3allii €ro CyBEepEeHHTETa, €ro Ipei-
CTAaBUTE/IBCTBA B MEX/YHAPOIHBIX OTHOIIECHHAX COOTBETCTBYIONICH JOKHOCTH °. B
COBPEMEHHOM MHpE 3HAau€HHE JODKHOCTH IJIaBbl MPaBUTEIbCTBA, MUHUCTpPA HWHO-
CTPaHHBIX JeJI, BOBMOXXHO, HEKOTOPBIX JAPYTHX JOJDKHOCTHBIX JIMIl C 3TOH TOYKH
3peHHs BIIOJHE COINOCTaBMMO CO 3HA4YE€HHEM IVIaBbl rocyaapcrsa. [losTomy, Kak
MIPEACTaBISETCA, 110 KpaifHell Mepe Ha HBIHEIIHEM dTare paboThl HajJ TaHHOW TEMOH,
HET CMBIC/Ia OTJEJIBHO paccMaTpuBaTh 00bEM MMMYHHTETa ratione personae IJiaBbl
roCcynapcTBa, IJIaBbl IIPAaBUTEIBCTBA, MUHUCTPA HHOCTPAHHBIX JI€J M MHBIX BO3MOXK-
HBIX HOCHTEJICH STOr0 MMMyHHTETa .

37. Kax ormeuaercs B Memopannyme Cekperapuara, “the material scope of this
immunity is well-settled both in judicial decisions and the legal literature, which of-
ten express this idea by qualifying immunity ratione personae as “complete”, “full”,
“integral” or “absolute”®. ITo 0GbeMy 3TO TaKoii ke MMMYHHTET OT MHOCTPAHHOIL
YTOJIOBHOW IOPHUCIHUKIMHU, KAK UMMYHHUTET OT YrOJOBHOW FOPHCIMKIIMU TOCYIapcTBa
NpeOBbIBaHMS IJI1aB JIUINIOMAaTHYECKUX MUCCHH WJIM JIPYTUX AUIUIOMaTHYECKHX arcH-
T0B 110 KOHBEHIMM O IMMIOMaTHYECKHX cHOuICHHsAX 1961 roxa®. u o6GbranoMy Me-
XKAYHApOIHOMY IIpaBy, MW MpeACTaBUTECH HANPaBISIONEro rocy/1apCcTBa U YJICHOB
JIMTIIIOMAaTHYECKOr0 MepCoHala CIeNHaIbHBIX MHUCCU 1o KoHBeHIMM O crienuab-
HbIX MHccHSX 1969 rona. OH MOXET paccMaTpUBaThCS KaK JOMOJHSAIOIUN UMMYHU-
TET ratione materiae UM KaK BKJIIOYAIONINI B ceO1 MMMYHHUTET ratione materiae, mo-
CKOJIBKY OH ITOKPBIBAET, IIOKA JIMIIO0 3aHUMAET BHICOKYIO JOJKHOCTH, B JIONIOJIHEHHE K
JIEWCTBUSIM, COBEPIICHHBIM B O(pHIIMAIbHOM KayecTBe, JEHCTBUS, COBEPIICHHBIE UM
B JINYHOM KauyecTBE KaK B IIEPUOJI 3aHATHUS JIOJDKHOCTH, Tak M A0 Hee. bynyuu cBs-
3aHHBIM C OTIPEJICJICHHO, BEICOKOH JTOJDKHOCTBIO, TEPCOHATBHBI MMMYHHUTET HOCHUT
BPEMEHHBIIl XapaKTep M IPEeKpAallaeTCs ¢ OCTaBICHHEM OMKHOCTH . COOTBETCT-
BEHHO, KaK IPEJICTaBISIETCs, HA MNMMYHHTET ratione personae He BJIHSIET HH TO, YTO
JIEHCTBUS, B CBSI3M C KOTOPBIMH OCYIIECTBIISIETCSI IOPUCIUKIINS, COBEPIIEHBI 32 paM-
KaMH (QYHKIUH JOJDKHOCTHOTO JIMIIA, HU XapakTep ero npeObIBaHUs 3a rpaHUlleH, B

4
TOM YUCJIC HAa TCPPUTOPUU IOCyAapCTBA, OCYIICCTBIAIOIMICTO }OpI/ICHI/IKHI/IIO8 .

78 Preliminary report, para. 79. Memorandum by the Secretariat, para. 137.

79 Preliminary report, para. 93.

80 Ccpurasich Ha TO, KaK 0OBACHAET 00bEeM HMMYHHUTETA ratione personae NpUMEHHTEIBHO K
MUHHCTPY HHOCTpPaHHBIX Aeld MexayHaponusiid Cyn B nene O6 opdepe na apecm, Cexperapuat
B cBoeM MemopaHayme (myHKT 138) ormeuaet, uto 310 00bsicHeHue “could be used mutatis
mutandis to describe and explain the position of the head of State, head of government or any
other official enjoying the same immunity.”

81 ]bid., para. 137.

82 Tbid., para. 139. B nene O rekomopwix 60npocax 63auMHOU NPABOBOU NOMOUU 8 Y20LOEHbIX
denax Mexnaynaponusiii Cyn recalled that “the rule of customary international law reflected in
Article 29 of the Vienna Convention on Diplomatic Relations, while addressed to diplomatic
agents, is necessarily applicable to Heads of State”. Djibouti v. France, Judgment, para. 174.

83 See Preliminary report, paras. 79—83.

84 Bpicka3bIBalOTCS U MHBIE CYXKJIeHUS Ha ceif cueT. Tak, B COBMECTHOM 0COO0OM MHEHHUHU TPeX
cyneit B nene 06 opoepe na apecm roBopurcs: “Whether he [Minister of Foreign Affairs] is also
entitled to immunities during private travels and what is the scope of any such immunities, is far
less clear.” Brpouem, aBTOpbI TYT ke oroBapuatorcs: “Certainly, he or she may not be subjected
to measures which would prevent effective performance of the functions of a Foreign Minister”.
Arrest Warrant (Joint Separate Opinion), para. 84. A. Watts IpOBOIUT pa3anuus MEXKAY
o(UIHANBHBIMU U YaCTHBIMU BU3UTaMHU IJIaB TOCYJAapCTB B HHOCTPAHHOE TOCYIapCTBO C TOYKU
3peHus oobeMa uMMyHHTeTa. OH Cpely NMpoYero BhICKa3bIBA€T COMHEHHMsS B TOM, UTO IJIaBa
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D. JleiicTBHS rocyiapcrBa, 0CylIeCTBJISIOLIEI0 PUCIUKIHUIO,
KOTOPBHIM NPEeNnsTCTBYeT HMMYHHUTET AOJKHOCTHOIO JHIA

38. B pamkax JaHHOW TE€MBI O] YTOJIOBHOM IOPUCAUKIINEH TOHUMAETCS HE TOJIBKO
cyneOHas CTaaus YrOJIOBHOTO IIpoIecca, HO BCA COBOKYNHOCTh YTOJOBHO-
IpoLecCyalIbHBIX Mep, MPUHUMAEMbIX T'OCYIapCTBOM IPOTHB HHOCTPAHHOTO JOJDK-
HocTtHOTO nuna. Kak ormedanocs B llpegBapurensHoM noknane, “Immunity from
foreign criminal jurisdiction protects [an] individual ... from criminal process and
criminal procedure actions by judicial and law enforcement agencies of the foreign
State possessing jurisdiction. (It might be more accurate to speak not of immunity of
State officials from foreign criminal jurisdiction or criminal process but of immunity
from certain measures of criminal procedure and from criminal proceedings by the
foreign State. However, this question cannot be answered until the question of the
extent of immunity has been considered)”®. Dto cymecTBeHHO OTIHMUAET TaHHYIO
TEeMy OT CIOKeTa 00 HIMMYHHUTETE OT IPa’kJaHCKOH IOPUCAUKIIIH.

39. K Bompocy 0 TOM, 3aII{IAeT JU KMMYHHTET JTOHKHOCTHOE JIMIIO OT BCEX Mep,
KOTOpbIE MOTYT OBITh HPHUHSATHI HPH OCYIIECTBICHHH HWHOCTPAHHOH YyrOJIOBHOU
FOPUCIMKIIUH, UK TOJIBKO OT HEKOTOPBIX U3 3THX MeEp, CIeNyeT Takxke J00aBUTh BO-
MpOC O TOM, KaKHe Mepbl MOTYT IPUHHUMATHCS B OTHOLIEHUHU JOJDKHOCTHOTO JIWIIA,
HE SIBJISIIONIETOCS MOJ03PEBAEMbIM, HO (PUTYPUPYIOIIETO B YTOJIOBHOM Jiejie B HHOM
KaueCcTBE, B YaCTHOCTH B KAUECTBE CBUIACTEINS.

40. B pemennn no geny 06 opoepe Ha apecm MexnayHaponusid Cyn, 3aKIIIOUHB,
gyto “the functions of a Minister for Foreign Affairs are such that, throughout the du-
ration of his or her office, he or she when abroad enjoys full immunity from crimi-
nal jurisdiction and inviolability”, ykazan: “That immunity and that inviolability
protect the individual concerned against any act of authority of another state which
would hinder him or her in the performance of his or her duties”®®. 1 nmainee: “Thus,
if a Minister for Foreign Affairs is arrested in another State on a criminal charge, he
or she is clearly thereby prevented from exercising the functions of his or her office.
...Furthermore, even the mere risk that, by traveling to or transiting another State a
Minister for Foreign Affairs might be exposing himself or herself to legal proceed-
ings could deter the Minister from traveling internationally when required to do so
for the purposes of the performance of his or her functions”®’. Tak, MexmxyHapos-

rocyapcTBa BO BpeMsl YaCTHOTO BHU3HUTA IOJIb3YETCS HMMYHUTETOM B TpeX ClIydasix, KOTOpbIe
SIBJISIIOTCS MCKITIOYEHUSIMA U3 UMMYHUTETA IUIIJIOMAaTUYECKOTO areHTa corjacHo cratee 31(1)
BeHCKO KOHBEHIIMH O JUINIOMATHYECKUX CHOIICHUSX (MCKH B CBSI3M C YaCTHBIM HEJBH)KMMBIM
MMYLIECTBOM, [0 BOIIPOCAM HACJEJAOBAaHHS, & TAKKE B CBA3HU C NEATCIBHOCTDIO,
ocCylIecTBIsAEeMO# 3a mpeaeiaamu opunuanbHbix GyHkuit). OH Takke OTMedaeT, 4To, Xotsa “[h]e
(Head of State — R.K.) cannot be sued in respect of ... official acts while in office, or even after
he has left office, and must also be granted immunity in respect of them when he is travelling
privately”, “... to the extent that immunity is refused in respect of a Head of State's private acts
when he is in a foreign State on some official basis or when he is sued there although not
present there, it is likely that it will also be refused when he is on a private visit”. A. Watts,

note 58 above, p. 74.

85 JIpenBapUTENbHBIN JOKIA, IYHKT 66. Beineneno muoro — P.K.

86 Arrest Warrant, Judgment, para. 54.

87 Ibid., para. 55. [Ipumensis 3tot kpurepuii, Cya npuiiesa K BEIBOAY O TOM, 4YTO OpAep Ha apecT
HapyIIdJI UIMMYHHUTET MUHUCTPA HHOCTPaHHBIX ei Jlemokparnueckoil Pecniybnuku KoHro.
BriBoast Cyna B 9TOM OTHOIIGHHUH BO MHOTOM CIIEAYIOT apryMEHTAalllH, C KOTOPOi BBICTyMana B
nene ctopona Jlemokparuueckoit Pecnyonuku Konro, xots Cyn, kak IpeaCTaBISIETCsI, BCE Ke
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Hblit Cyn B 00CTOSATENBCTBaX JAHHOTO Jena (pedyb, HAOMHHM, IIIJIa O TIPaBOMEPHO-
CTH OpJepa Ha apecT MUHUCTpPAa MHOCTPAHHBIX JeNI JAPYroro rocyjaapcrsa) chopmy-
JIUPOBAJI KPUTEPUH NI PELICHUS BOIpOca O TOM, MOXHO JIU OCYIIECTBISITh Ty WU
HHYI0 M€py YTOJIOBHOIO MPOLECCAa NPOTUB MHOCTPAHHOIO IOIKHOCTHOTO JIMI[A: TO-
CylapCTBO, OCYIIECTBIISIIOIIEE WHJIM HaMEpEBalOLIeecsl OCYLIECTBUTh YTIOJIOBHYIO
IOPUCIAUKIIUIO B OTHOIIEHUH MHOCTPAHHOIO AOJKHOCTHOTO JIMLA, HE MOXET COBEp-
1IaTh TaKUe€ YTrOJIOBHO-IPOIECCYyalbHble JEUCTBUSI, KOTOPBIE MEIIAIOT, IPENATCTBY-
0T 3TOMY JIMIly B OCYIIECTBJICHHH ero win ee ¢pyHKuuid. (Ciemyer OTMETHUTbH, 4TO
9TOT KpuTepuii onpezaeneH CyaoM NPUMEHHUTENBHO K (UIYPUPYIOIIEMY B JaHHOM
Jieje MUHUCTPY HHOCTPAaHHBIX JEl.)

41. DTOT KpUTEpUI MOJy4YUI ONPENEICHHOE Pa3BUTHE B pelIeHUU MexayHapon-
Horo Cyna no neny O Hekomopwix 80NpOCax 83aUMHOU NPABOBOU NOMOWU NO Y2O-
n068HbLIM Oenam. B HeM, paccmarpuBasi BOIIPOC O TOM, SIBJISETCS JIM HapylICHHEM
HOPMBI 00 IMMYHHUTETE IJIaBbl FOCY1apCTBa €r0 MPUINIANICHUE WIIM BBI30B TOBECTKON
B KayeCTBE CBUAETEJS 110 YrojloBHOMY Jeiny, Cyl, cchliasich Ha NPUBEACHHOE BBIIIE
MTOJIOKEHHE U3 perieHus no neny O6 opodepe na apecm, ykazan: “[T]he determining
factor in assessing whether or not there has been an attack on the immunity of the
Head of State lies in the subjection of the latter to a constraining act of authority”*®.
[IpumenuB sror kpurepuii, Cy mpumen K BBIBOLY O TOM, 4To “the summons ad-
dressed to the President of the Republic of Djibouti by the French investigating
judge ...was not associated with the measures of constraint ...; it was in fact merely
an invitation to testify which the Head of State could freely accept or decline. Con-
sequently, there was no attack by France on the immunities from criminal jurisdic-
tion enjoyed by the Head of State, since no obligation was placed upon him in con-
nection with the investigation of the Borrel case”®’. Takum o6pasom, Cya yTouHuII,
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Cy’KaeT KPyr Mep, OCYLIECTBICHUIO KOTOPBIX MPEIATCTBYST HMMYHHUTET, IIyTEM BBEICHUS
yka3zaHHOro kpurepus. Jlemokparnueckas Pecnybnuka KoHro, B cBoeM MeMopanayMme, IOMUMO
mpodero, ykaszsiBaet: “L’inviolabilité et I'immunité sont en effet fonctionnelles, en ce sens
qu'elles sont accordées automatiquement par le droit international général a la personne qui en
bénéficie en conséquence des fonctions officielles que celle-ci exerce et afin de permettre leur
bon accomplissement par leur protection contre toute ingérence étrangére non autorisée par
I'Etat que cette personne représente” (para. 47). Uto kacaeTcsi HEMOCPEACTBEHHO OpJepa Ha
apecrt, To: “La simple crainte de I'exécution du mandat d'arrét est en effet de nature a limiter les
déplacements a 1'étranger du ministre mis en cause, portant ainsi préjudice a la bonne conduite
des relations internationales de son Etat que les principes d'inviolabilité et d'immunité ont pour
finalité de sauvegarder” (para. 52). Arrest Warrant, Mémoire de la République démocratique du
Congo, 15 mai 2001.

Djibouti v. France, Judgment, para. 170.

Ibid., para. 171. BeineneHo aBTOpOM HacTosIIero Aokiana. [IpuMepHO Takylo MO3UIHUIO U
3anuMaina Opanuus, ykassiBas, uto “seule la limitation de la liberté d’action nécessaire a un
chef d’Etat étranger pour s’acquitter de sa fonction est de nature a méconnaitre I’immunité de
juridiction pénale et ’inviolabilité dont il jouit”. (Djibouti v. France, Arrét, para. 167.) B cBoem
KOHTpMeMoOpaHAyMe (GpaHIly3cKas CTOpOHa OTMeuaeT, 9To: “d’une fagon générale, une demande
de témoignage adressée au représentant d’une puissance étrangére n’a ...aucun caractére
obligatoire et s’analyse en une simple invitation, qui ne saurait des lors porter atteinte a
I’immunité de juridiction pénale et a I’inviolabilité d’ont bénéficient les chef d’Etat étrangers —
ce d’ont la France convient sans réserve” — Djibouti v. France, Contre-memoire de la
Republique Francaise, 13 Juillet 2007, para. 4.41. /[xulyTH, B CBOIO ouepe/b, IpU3HABAs, YTO
MpUIIAlIeHUE I Aa4d MOKa3aHUH UMeeT UHOM XapaKTep, HeXelIu opAep Ha apecT (CO CChUIKOM
Ha Arrest Warrant), oTMedaiia, 4To caM 110 ce0e BBI30B B CYJI YXKe SBJISIETCS ITOCSATAaTEIbCTBOM Ha
ummyHHTeT (“Or certes, une convocation a témoigner n'est pas en soi un acte de contrainte
comparable a un mandat d’arrét, mais elle a tout de méme indiscutablement une composante
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YTO YTrOJOBHO-TIpOoL€CCyaliIbHad MeE€pa MPOTHUB HMHOCTPAHHOI'O JOJDKHOCTHOI'O JIMLA
HapyuacT €ro UMMYHHUTECT, €CJIM OHAa MCHIACT, MPCHUATCTBYCT OCYIICCTBICHUIO (I)yHK—
IIPIﬁ 3TOro Jimnga, HakJiaJabiBas Ha HCTO 06513aTeJ'II)CTB090.

42. TIlpumenuB Takoil kpurepmii, MexayHaponusiii Cyn cysun chepy nedcTBust
niaM 00beM UMMYHHUTETA 110 CPaBHEHUIO, HallpUMep, ¢ pemenneM cyaa @PI™ mo nemy
Xonexrxepa 1984 rona, cornmacHo kotopoMy “[a]ny inquiry or investigation by the po-
lice or the public prosecutor is ... inadmissible”®'. OueBnaHO, 4TO MPH UCIOIB30BA-
HUHU KpUTepHs, chopmyaupoBanHoro MexryHapogasiM CyioM, HMMYHHUTET MIPEMsT-
CTBYEeT JajJeKO0 HE BCEM YIrOJOBHO-TPOIECCyalbHBIM MIaraM B OTHOIIEHUH WHO-
CTPAaHHOTO JIOJDKHOCTHOIO JIMIIA, @ TOJBKO TEM, KOTOpBHIC HAKJIaJbIBAIOT Ha JIMIIO
IIPaBOBOE 00s53aTEIBCTBO, T.€. MOTYT CONPOBOXIATHCS CAHKLMAMH 32 UX HEBBINOJI-
HEHHe, MepaMU MPUHYKACHU, HOCIAT NPUHYAUTENbHBIA Xapakrep. Hanpumep, camo
1o cebe Hayajo MPEABAPHUTEIIBHOTO PACCIIEIOBAHUS WM BO30Y)KJIEHHE YTOJIOBHOIO
Jiea He TOJIBKO I10 IpenronaraeMoMy (GakTy NMpecTyIIeHUs, HO U COOCTBEHHO Mpo-
THB JIaHHOTO JIMIIa, €CJIM OHO HE HAaKJIaJbIBAaCT Ha HErO B COOTBETCTBUU C NPUMEHH-
MBIM HallMOHAJIBHBIM TIPaBOM KaKoe-THOO 0053aTelbcTBO, HE MOXET paccMarpu-
BaThCs KaK HAPYIICHHE MMMyHHTETA .
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contraignante, du fait méme de l'intimation a comparaitre qui est adressée a la personne
convoquée : une telle intimation contredit alors elle aussi I’immunité de juridiction. Les deux
convocations a témoin précitées a 1'encontre du Président de la République de Djibouti, qui
visaient a lui imposer de témoigner dans l'affaire “Borrel”, portent donc atteinte a son immunité
bien qu'il ne s’agisse pas d'actes de contrainte de méme nature qu'un mandat d’arrét”.). Djibouti
v. France, Memoire de la Republique de Djibouti, 15 mars 2007, para. 135.

O TOM, YTO HMMYHHUTET MPEHATCTBYET NPUHATHIO B OTHOIICHHUH TJIaBbl TOCYAapCTBAa UMEHHO
MPUHYIUTEIbHBIX, PEANUCHIBAIOLINX MEP, TOBOPUIOCH CTOPOHAMH U B Jejie B MexayHapoIHOM
Cyne O nekomopuix yeonogHuix npoyedypax 6o @panyuu (Pecnybruxa Konzo npotus @panyuu).
Cwm., Hanpumep, Certain Criminal Proceedings in France (Republic of Congo v. France),
Application of Congo, 11 April 2003, p. 15; BelcTynnenue npeacrasurens Opannuu P. Ab6paama:
“[E]n tout état de cause, les immunités dont bénéficient les chefs d’Etats étrangers
s’opposeraient a ce que des mesures de contrainte soient prises a leur encontre”. 28 avril 2003,
CR 2003/21, p. 15.

Re Honecker, Federal Republic of Germany, Federal Supreme Court (Second Criminal
Chamber), Judgment of 14 December 1984, 80 I.L.R. 365, at p. 366.

Kak ormeuaer D. laBua, “[c]Jomme le simple fait d’ouvrir une instruction n’entrave nullement
I’exercice des fonctions, cette instruction reste compatible avec I’immunité de juridiction”.
op.cit., p. 123. Kax ormeuaercs B Joint Separate Opinion in the Arrest Warrant case,
“commencing an investigation on the basis of which an Arrest Warrant may later be issued does
not of itself violate those principles [IpUHIIUITBI HENIPUKOCHOBEHHOCTH MM HMMMYHHUTETA
coorsercrBytomux jun — P.K.]. The function served by the international law of immunities
does not require that States fail to keep themselves informed.” Arrest Warrant (Joint separate
opinion), para. 59, at p. 80. 31ech BO3HHKAET BOMPOC O TOM, IPEMITCTBYET JIK HMMYHHUTET
JIeHCTBUSIM, HE 00S3bIBAIOIIUM HEMOCPEICTBEHHO MOJb3YIOMErocs UM JHIa, HO
OTrpaHHYMBAIOLINE €T0 TEM WM HHBIM 00pa3oM. Hanpumep, paBoOMEpeH JIM apecT ero JHYHOTO
MMYULIECTBA, B YaCTHOCTH OAHKOBCKHMX CUETOB (HAIpPHMEP, UCIIOJIb30BAHHBIX B IIPOTHBOIPABHBIX
orepalusix) Wik aBTOMOOUIs (HampuMep, B ciydae eCiId Ha 3TOM aBTOMOOUIIE ObLIO COBEPIIECHO
npezanonaraemoe npecrymienue)? Ilpencrasusercs, 4To Takue AeHCTBUS IPABOMEPHBI.

O noxnepxke CynoM 3TOH JIMHUU MOXXHO TOBOPUTH | B cBsi3U ¢ aesnoM Congo v. France,
rae Cyn, paccMOTpPEB BOIIPOC O BPEMEHHBIX Mepax, OTKJIOHHII HX, TOCYUTAB, YTO OTCYTCTBYIOT
obOcTosiTenbCTBa, TpeOytomue 3anpera PpaHUU POIOJDKATH PACCIEIOBAHUE B OTHOLICHUU
nomxHocTHBIX il KoHro, Bkitouas [Ipesunenta Konro. /lanHblil BEIBOJ OBbLI cAenaH, B
YacTHOCTH, C ONOPOH Ha To, 4To KOHro He mpeacTaBmila JOKa3aTeIbCTB HAPYLICHUS HMMYHHTETa
IJIaBbl TOCYapCTBa B Pe3yabTaTe NPOBEICHHS paccieloBaHus (B 00CTOSATEIbCTBAX, KOTA
HHUKaKHX Mep 00SA3BIBAIOLIETO XapaKTepa WM MPEersITCTBYOIMHNX HCIodHeHuo [Ipe3unenTom ero
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43. Ilpu TakoM NOAXOAE K UMMYHUTETY, y TOCYyJapCTBa, UMEIOIIETO OCHOBAHHUS 10-
JlaraTb, 4YTO MHOCTPAHHBIM JOJKHOCTHBIM JIMI[OM COBEPIIEHO JEsHUE, SIBIAIOIICeCs
YTOJIOBHO HaKa3yeMBbIM IO €r0 3aKOHOAATENbCTBY, €CTh BO3MOXHOCTh IPOBECTU XOTS
OBl TIepBOHAYAJBHBIN COOp OKAa3aTEeNbCTB MO JAHHOMY Jeiy (coOpaTh CBUIETENb-
CKHE IIOKa3aHUs, JOKYMEHTHI, BEUICCTBCHHBIC IOKA3aTeIbCTBA W T.II.), UCIIOIB3YS
MepHhI, KOTOPBIE HE SIBISIOTCS 00S3BIBAIOIIMMHE, MPUHYKIAIOIIUMHU 110 OTHOIICHHUIO K
MHOCTPAHHOMY JIOJDKHOCTHOMY Jimiy . IToCIie 3TOro 3Tama MOXKHO, B YaCTHOCTH, C
OomplIeH WM MEHbIIEH YBEPEHHOCTBIO CYIUTb O TOM, IMPUYACTHO JIK (M €CIIH TIpHU-
YacTHO, TO B KaKOH CTEIEHH) JaHHOE JIMIO0 K COBEPUICHHUIO MPEI0JIaraeMoro Ipe-
CTYIUICHHMS, CISAYET JIM paccMaTpUBaTh JEHCTBHS JIUIA Kak opuInanbHble U T.1. Ec-
JI1 UMEIOTCSI JOCTAaTOYHbIE OCHOBAHMUS NMpeanojaraTb IPUYacCTHOCTh MHOCTPAHHOTO
JIOJDKHOCTHOTO JIMIA K NMPECTYIUICHUIO, TO, B 3aBUCHUMOCTH OT OOCTOSITEJIBCTB, Y T'O-
CyJdapcTBa, OCYIIECTBISIONIErO IOPUCIUKIINIO, OCTAeTCsl BRIOOP JajdbHEHIINX I1aros,
HE HapylIaloUMX UMMYHHUTET JTaHHOTO JInna. MOXXHO, HalpuMep, NOCTAaBUTh B U3-
BECTHOCTBH COOTBETCTBYIOIIEE MHOCTPAHHOE roCyaapcTBO 00 00CTOSTEILCTBAX J€Na,
NPEAJIOKUTh €My OTKa3aThCs OT MMMYHHUTETA JOJDKHOCTHOIO JIMIA; MOXHO Hampa-
BHUTh 3allpOC O MPAaBOBOM MOMOIIHU MO JAHHOMY YTOJIOBHOMY J€ly; MOXHO Mepenarb
coOpaHHBIEC B paMKax NPEeIBapUTEIBLHOTO paccileZJOBaHUsI WIM HAYaToOro yroJIoBHOTO
Jejla MaTepuaybl 3TOMY TOCYHapCTBY, IPEMJIOKUB €My OCYLIECTBUTH YIOJOBHOE
IpeciefaoBaHue JaHHOTO juna. Ecau peus uaeT o mpeamnojiaraeMoM MpecTyIIeHHH,
MOATAAI0IIEM MO/ IOPUCIMKIUI0 MEXIYHAapOJHOTO YTOJIOBHOTO TpHUOYHAlla MIIH
MexayHapoJIHOTO YTOJIOBHOTO Cylla, TO TAaKOH IOAXOJ] IMO3BOJISIET Nepeaarsh coopaH-
Hbl€ MaTepHallbl COOTBETCTBYIOIIEH CTPYKTypPE, OCYLIECTBIAIOMIEH MEXIyHapOIHYIO
YroJoBHYIO Iopucauknuio. Hakonen, coOpaB Joka3aresbcTBa, MOKHO, BO3JEPIKHUBa-
SICh OT JaJbHEHIINX IIaroB, KOTOPHIM MPENSITCTBYET HMMYHHTET, MOJIOXK/]1aTh, ITOKa
OH HE IpPEeKpaTUT AeHCTBOBAaTh, U 3aT€M HAuaTh yrOJIOBHOE MpECIeIOBaHUE JAHHOTO
nuna (korma pedb MAET O ACSTHUSX JINIL, MOJIB3YIOIINXCS MepCOHATBHBIM HMMYHHTE-
TOM, COBEPLICHHBIX UMHU JI0 BCTYIUICHHS B JOJDKHOCTBH WJIM BO BpeMsi IpeObIBaHUS B
JIOJDKHOCTH B JINYHOM KadyecTBe).

44. Kaxk cnpasemmso ormeuaet 1. By33unn, “the criterion identified by the Court
seems to be convincing”®*. Taxxke ybenuTenbHbIM eMy Kaxercs MEeHHne Cyna 0 TOM,
yto “concept of ‘constraining act of authority’ covers not only those acts that are
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obs3anHOCTell OpaHnus He npeanpuHuMana). HecMoTps Ha TO, YTO JaHHOE PELICHHE HE
npenonpezeinser pemenue Cyna o cymecTBy Aella, OHO IIOKa3aTeIbHO XOTSA OBI TEM, YTO HE
OTBepraeT BO3MOXXHOCTB MPOAOIDKeHHsI Tpolenypsl paccienosauus. Cm. Certain Criminal
Proceedings in France (Republic of the Congo v. France), Request for the Indication of a
Provisional Measure, Order of 17 June 2003.

Cwm., ogHako, no3unuio A. Yorrca: “A head of government or a foreign minister who,
while on an official visit to another State was subject to legal proceedings in that State would be
likely to find his ability to carry out his functions seriously impaired. Even the risk that by
visiting another State he might be opening the way for the institution of legal proceedings
against him could deter him from making the visit at all, to the prejudice of his conduct of the
international affairs of his State”. A. Watts, note 58 above, pp. 106—-108.

K. O’Donnell Tak komMeHTUpyeT penieHrne MexayHaponnoro Cyna mo BOIpocy 0 BpeMEHHBIX
Mepax B nene Congo v. France: “While carefully recognizing a head of state as inviolate from
prosecution while in office, the ICJ is increasing opportunities for human rights victims to
successfully build a case against an official when evidence is still fresh and witnesses are still
alive or locatable. Thus, once the official leaves office and is no longer cloaked in impenetrable
immunity, he may be subject to prosecution, depending on the claims and evidence at issue”,
op. cit., p. 396.

G. Buzzini, note 23 above, p. 476.
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addressed to state officials who are themselves accused of criminal conduct, but also
certain acts — such as witness summonses or other orders — that may be notified,
in connection with a judicial proceeding, to individuals who are not (or not yet) ac-
cused of criminal conduct””. Cdopmynuposanusii MexayHapomabiM CymnoM KpH-
TEepHil ACHCTBUTENBHO MPEACTABISICTCS BIOJIHE YOCAUTEIbHBIM, KOTJa PeYb UICT O
JIOJPKHOCTHBIX JIUI[aX, MOJIB3YIOLIMXCS HMMYHHTETOM ratione personae, siBJISIFOIIUAXCS
110/103PEBAEMBIMH HJIM BBI3BIBAEMBIMH B Ka4€CTBE CBHJICTENICH MO YTOJIOBHOMY JIETTy.
OpxHaKo IPUMEHHUTENBHO K TOMKHOCTHBIM JIUIAM, OJIb3YOIIUMCS HMMYHHUTETOM ra-
tione materiae, Bompoc TpeOyeT JOMOIHUTEIHLHOTO IPOSCHEHHUSI.

45. J1oJDKHOCTHOE JIMIIO, MOJB3YIoIeecss HMMYHUTETOM ratione materae, 3anuiie-
HO OT YIOJIOBHO-NIPOIIECCYaJIbHBIX MEP B OTHOIIEHUH JI€HCTBUM, COBEPILIEHHBIX UM B
ourmanbHOM KadecTBe. COOTBETCTBEHHO, JJOTHYHO MPE/ITOI0KHUTH, YTO OTPAHUIHU-
TEJIbHBIC MEPBI HE MOTYT OBITh MPHUHSTH B OTHOIIICHUH HETO TOJBKO B CBS3U C IPEI-
MoJlaraeMbIM NPECTYIIJIEHUEM, COBEPIIEHHBIM 3TUM JIMLIOM MPU OCYILIECTBICHUH Ta-
KHX JICHCTBHUH.

46. Dbriuiee JOJDKHOCTHOC JIMIIO, €CTECTBCHHO, YKC€ HC OCYIICCTBIIACT O(l)I/IIII/IaJ'IL-
HBIC (byHKIII/II/I. B st0i1 cBsA3U TOBOPUTH O TOM, 4YTO COXpaHﬂIOIHPIfICH Y HETO UMMYHHU-
TeT ratione materiae 3aluimacT €ro OT YTOJOBHO-IIPOLCCCYAJbHBIX MEP, KOTOPLIC
MeIHaIOT/HpCHS[TCTByIOT B O3TOT mepuoa OCYHICCTBIICHUIO €TI0 (byHKIIHﬁ, HC MPpUXO-
JUTCA. MosxHO TOBOPUTH JIMIIb O TOM, YTO OTCYTCTBHUC TAKOI'O poJa 3alIUThI TOCJC
OCTaBJICHHUS JIMIIOM cBOCH JO)KHOCTHU ME€IIAJIO OBl JAOJDKHOCTHOMY JIMIY HE3aBUCH-
MO OCYHICCTBJIATH CBOU (byHKHI/II/I B ICPpUOA 3aHATUA NOJI?KHOCTH. " 34€Ch 0COOEHHO
Ba’XHO YTOYHCHHC Mexc,uyHapoz[Horo Cyz[a O TOM, 4YTO p€Yb UACT O 3alUTC OT Yro-
JIOBHO-IIPOUCCCYAJIbHBIX MED, HaKJl(ldblGaiOM/ﬂ/lx obsizamenvcmea Ha JIMgo, B OTHO-
MIEHUHU KOTOPOro OHU OCYHICCTBJIAIOTCH. FOCyﬂapCTBaM B IJIaHe OO0ECIIEYCHHUS HX
CYBCPCHUTECTA U paBHOIIpAaBHA BAXHO, 4TOOBI UX JOJIP)KHOCTHBIC JIMIIAa HEC MOTIJIM ITOJ-
BCPraTroCs TaKUM YIOJIOBHO-IIPOLIECCYaJIbHBIM MEpaM CO CTOPOHBI HHOCTPAHHOTO T'0O-
CyaapCTBa, KOTOPbLIC HaJararOT Ha HUX 00s13aTeNILCTBA B CBSI3U C HMX O(I)I/IHI/IaJ'II)HOfI
ACATCIIbHOCTBIO, HC TOJIBKO B I€EPHUOA OCYUICCTBICHUSA UMHU 3TOU ACATCIIBHOCTHU, HO U
BITIOCJICACTBHUH. Taxum 06pa30M, ObIBIIIEC JOJ2KHOCTHOC JIMIO, TAaKXC KaK U HeﬁCT—
Byromee JOJDKHOCTHOC JIMIIO, MOJb3YHOHIECCSd HMMMYHUTCTOM ratione materiae, 3a-
IMUIMIEHO UMMYHHUTCTOM OT HaJIararomux 00s3aTeabCTBA YTOJIOBHO-IIPOLIECCYAJIbHBIX
MCp B CBsA3U C MpcAnojJaraCMbIM MPCCTYIIJICHUCM, COBECPUICHHBIM 3THM JIMIIOM IIpU
OCYHLICCTBJIICHHUUN O(bHHPIaHI)HLIX HeﬁCTBHﬁ. ECTCCTBGHHO, peUb UACT 00 UMMYHHUTCTC
HMMCHHO OT BBI3OBa B KQYCCTBC CBHUACTCIIA. HpI/II‘J'IaHIeHI/Ie JdaTb CBUACTCIBCKUEC IMTOKaA-
3aHUA, KOTOPOC B OTJIMYHEC OT BbI30BAa HC HAKJIAABIBACT HA MPpUTIIAIIAEMOC HOJI?KHO-
CTHOC JIHMIO KaKoro-iaubo HOPpUINICCKOro 00s3aTenbCTBA U KOTOPOEC, COOTBCTCTBCH-
HO, MOXXHO OTKJIOHHUTb 0e3 Kakux-aubo He6J’IaFOHpI/IHTHHX IOPpUANYCCKUX MOCICACT-
BI/Iﬁ, HC HapymacT €ro UMMYHHUTCT U SABJIACTCA HpaBOMepHOfI HpOHCCCY&J’ILHOﬁ MEC-

< 9
poit®.

47. CI/ITyaIII/IH C UMMYHUTETOM HOJIZKHOCTHOTO JIMIIA, IMOJB3YHOIECIro MMMYHUTCTOM
ratione materiae, OT BBI3OBA B KAaU4C€CTBC CBHUACTCIIA Tp€6yeT JOIIOJIHUTCIIBHBIX KOM-
MCHTApUCB. O‘-ICBI/I}_IHO, 4YTO B HNPUHOUIIC MOKHO BbI3bIBATH JOJDKHOCTHOC JIMIO,
MMOJIb3YyroeCeCs UMMYHUTCTOM ratione materiae, B Ka4€CTBC CBHACTCJIA, €CJIIU OT HCTO
Tp€6yIOTC$I CBUJICTCIIBCKUEC ITOKAa3aHHUA, KOTOPBIC KACAKOTCA }_'LefICTBI/II;‘I Apyrux Jiiig
Wi caMoro JOJIDKHOCTHOTI'O JIMIa B JIMYHOM KauCCTBC (eCTeCTBeHHO, €CJIK OTOT BbI-

95 Ibid.

96 CMm. myHKT 41 u cHOCKY 90 BEBIIIE.
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30B HC OrpaHHU4YMUBACT AJAHHOC JIMIO B OCYHICCTBJIICHUU O(bHHHaHLHOﬁ ACATCIIBHO-
CTI/I). OﬂHaKO KakK 6I)ITI), €CJIh pCUb UJACT O Aa4€ CBHUACTCIBbCKUX IMOKa3aHUHU B OTHO-
MCHHUN ,HGSIHI/IFI, COBCPIUICHHBIX CaMUM HeﬁCTByIOHIHM WX OBIBIIAM JOJI2)KHOCTHBIM
JIMIIOM, WJIN APYTUM J'II/IHOM?

48. OpHuM U3 BONPOCOB B ziesie O HEKOMOpvIX 80NPOCAX 83AUMHOU NPABOBOL NO-
MOWU no y2on06HuiM oeram (Howcubymu npotuB @Ppanyuu) O BOIIPOC 00 UMMYHHU-
TETE OT BBI30BAa B KAUE€CTBE CBHUAETENICH JNOIDKHOCTHBIX JIHI J>knOYyTH, IOJIB3YIOINX-
¢ MMMYHHTETOM ratione materiae’’. [[»u6yTn ykaspiBaja Ha TO, 4TO JUIS TOTO, Y4TO-
OBl YIOCTOBEPUTHCS B TOM, YTO JIBa JAOJDKHOCTHBIX Jnna JxuOyTtu neiicTBoBanu B
o¢UIHATBHOM KauyecTBE, U, COOTBETCTBEHHO, IIOJIb30BAINCh HNMMYHHUTETOM OT BBI30-
Ba B KaU€CTBE CBHJETENICH MO ACHCTBHUAM B KaU€CTBE TaKOBBIX, HAJIO OBLIO KOHKPET-
HO NPOBEPUTH, B KAKOM Kaue€CTBE COBEPIIAIUCH ITH JIEUCTBUS — JIMYHOM HIH OpHU-
unansHoM . Mexaynaponnsiii Cya, pearupys Ha 3TOT Te3MC, OTMETHI, uTo “it has
not been “concretely verified” before it that the acts which were the subject of the
summonses as temoins assistes issued by France were indeed acts within the scope
of their duties as organs of State”®. DTo crano omHO U3 mpH4HH, M0 KOTOpHIM Cyx
HE NpU3HaAI UMMYHHUTET npokypopa Pecnyonuku JxulOytu u PykoBoguTens ciry KOsl
HanMoHaJNbHOH Oe3zonmacHocTH JIkMOyTH OT BBI30Ba B KadyecTBE CBHIETENEH BO
¢pany3ckuit cyn. Takum obpasom, cienys noruke Cyna B JaHHOM jene, 00 UMMY-
HUTETE OT BHI30Ba B KAY€CTBE CBHUJETEIS JOKHOCTHOTO JIHUIA, MOJIb3YIOIETOCS M-
MYHHUTETOM ratione materiae, MO)KHO TOBOPHUTH B TOM CIIy4ae, €CJIHM JIMIO BHI3bIBACT-
cs JUIsl 1ad¥l TIOKa3aHWM 110 JeSTHUSM, COBEPUICHHBIM MM B IIpeeiax ero o0s3aHHO-
CTEH KaK opraHa rocynapcraa.

49. DTOT KpUTEpPHUHA TOHATCH U JOCTATOYCH B OOCTOATEIBCTBaX PAaCCMOTPEHHOTO
MexnaynaponasiMm Cynom nema. Ho ObuT OBI OH JOCTAaTOYCH, €CIM OBl pedb IILIA O
BBI30BE B Kau€CTBE CBUJETEIISI B MHOCTPAHHBIA CyJ JOJHXKHOCTHOIO JIMLA, MOJIb3YIO-
[IErocss MMMYHHUTETOM ratione materiae, He B CBSI3M C JICHCTBHSAMHU, BXOAUBIINMHU B
KpYT ero 00sI3aHHOCTEH, a B CBSA3U C JACHCTBUSAMH ultra vires WM B CBS3U C JCTHHS-
MU IpYTUX JuL?

50. Kak OpeACTaBIACTCA, JIOTHUKA IPUMCHUTCIIBHO K BBI3OBY TAKOT'O JOJZKHOCTHOTO
Juna ajisd gadu CBHACTCIIBCKHUX MOKa3aHUH B CBS3H C €TI0 HeﬁCTBHHMH ultra vires
MOKET OBITH TAKOM JKC, UTO U MPUMCHUTCIIBHO K €0 UMMYHUTETY B OTHOLICHUU Ta-
KHX I[eﬁCTBPIﬁ. COOTBCTCTBCHHO, MOXHO MPEAMNOJOXUTb, YTO UMMYHUTCT HJOJIKCH
3allMIIaTh OT TAKOI'O BBI30OBa B KAYCCTBC CBHUACTCIIA.

51. KpOMe TOTO, MPCACTABIACTCA, YTO, KOrAa p€ib HUJACT O Aa4€ CBUACTCIBbCKHUX
MOKa3aHUuH O JACAHUAX APYTUX JIUL, CO6LITI/I${X, (baKTaX, O KOTOPBIX JOJKHOCTHOMY
JIMy CTaJiIO U3BECTHO B PE3YJbTATC BBINOJIHEHUA €TI0 O(I)I/IIII/IaJ'II)HI)IX (byHKIII/Iﬁ, M-
MYHUTCT ratione materiae 3almacT JOJDKHOCTHOC JIMIO OT HAJIOXKCHHSA Ha HEIro
UHOCTPAHHBIM IroCy1apCTBOM KaKnX-11u00 00513aTeabCTB B 3TOM OTHOIHCHI/II/IIOO.
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31ech He 3aTparuBaeTcsi BOMPoc 006 0CoOOeHHOCTIX (PaHIly3CKOTO 3aKOHOIATEIHCTBA 10
JAHHOMY BOIIPOCY, KOTOPBIN MOAPOOHO aHATM3UPOBAJICS B JAHHOM JeJe KaK CTOPOHAMH, TaK U
Cynowm.

Djibouti v. France, Judgment, para. 190.

Ibid., para. 191.

G. Buzzini numer: “Arguably a more appropriate [4eM HCIIOIb30BaHHBIH MeXayHapPOIHBIM
Cynowm B nene Jowcubymu nporuB @panyuu] criterion would be whether the required testimony
possibly involves the provision of information or evidence on facts knowledge of which would
have been acquired by the state official in connection with the performance of his or her
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TeppuropuaabHas cpepa 1eHcTBUA MMMyHnTeTa101

52. B pemienun no geny O6 opoepe na apecm MexayHaponusiii Cya yka3biBall,
4YTO MHUHUCTP HMHOCTPAHHBLIX ICJ IMOJb3YCTCA UMMYHUTETOM OT HHOCTpaHHOﬁ yro-

functions as an organ of state.” G. Bozzini, note 23 above, p. 468. B npuBeaeHHOM B
Memopanayme Cekperapuara pelieHuHd 1o rpaxkJanckomy aeny denepanbHblil aneuIsIIIMOHHBINH
cyn ®PI' B 1988 1. oTKa3ajcs BEI3BIBATh B KAYECTBE CBUAETEIS MUHUCTPA 000poHs VIHaNK 11O
BOIIPOCY O ACHCTBUAX MHAMNHCKUX BOMCK mpoTuB Tamuios B llpu-Jlanke, npuns x BIBOXY O
TOM, 4YTO UMMYHHUTET rOCy/1apCTBa 3alUIIAeT €ro U ero JOJUKHOCTHBIX JIMIl OT BbI30Ba B KaUe€CTBE
cBUETENIeH O BOIIpOcaM, KacarolMMesl CyBepEeHHBIX AeHCTBUN roCcyqapcTBa, K KAaKOBBIM
OTHOCSTCS AEHCTBHUS ero Boopy)eHHBIX cmwil. CM. memorandum by the Secretariat, myHkr 238.,
cHocka 684. IToxoxei Obu1a mo3uiusa Anejuisnuonnoi nanatel MTBIO B nene Prosecutor v.
Blaskic, xotopast peuriia, 4To OT MUHHCTpa 000poHbI XOPBaTUH HEJb3s MOTPEOOBATh MOBECTKOM
SIBUTBCSI JUIsI TIPEOCTaBICHHS O0(UIMalbHBIX JOKyMeHTOB (subpoena duces tecum) Prosecutor v.
Blaskic, case No. IT-95-14, Appeals Chamber Judgment on the Request of The Republic of
Croatia for Review of the Decision of Trial Chamber of 18 July 1997 (Issuance of Subpoenae
Duces Tecum), 29 October 1997 (available at http://www.icty.org/case/blaskic/4). Kak
oTrMeuaercsi B Memopanayme Cekperapuara, “[a]lthough the case concerns immunity before an
international tribunal rather than a national criminal court, the Appeals Chamber noted that
exercises of judicial authority of the Tribunal follow similar rules of those of a national court”.
Cwm. myskt 237, cHocka 683. B nene Prosecutor v. Radislav Krstic AnennsiunoHHas najaTa TOro
ke MTBIO BbIHECHa pellieHre NHOW HAalpPaBICHHOCTH, YKa3aB, 4YTO (YHKIIMOHAIbHBIN
HMMYHHTET JIOJDKHOCTHOTO JIMIIA, Ha KOTOPBIH onupanack ANJIISIMOHHAs [1ajaTa B 1eje
brackuu B BEIIIIEYIIOMSHYTOM BOIIpOCe, HE BKIIOYaeT HMMYHHTETa “against being compelled to
give evidence of what the official saw or heard in the course of exercising his official
functions”, u “[sJuch immunity does not exist”. Prosecutor v. Radislav Krstic, case No. IT-98-
33-A, Appeals Chamber Decision on Application for Subpoenas, 1 July 2003, para. 27.

B pemenun Ilanarer noscusercs, uro “[u]nlike the production of State documents, the State
cannot itself provide the evidence which only such a witness could give”. Ibid., para. 24.
Jloruka »TOro peuieHus NpeACcTaBIseTCs HE BIIOJIHE NOHATHOH. bonee yOeauTeNbHBIM BBITISIUT
MHEHHE HE COIIACHBILNETrOCs ¢ 3TUM penieHueM cynaspu Illaxabynnuaa. OH oT™Medal, 4To
HMMYHHTET OT BBI30Ba JIOJDKHOCTHOTO JIMIAa HE CBOJUTCS K CUTYaIlMu ¢ TpeOOBaHUEM O
NpeAoCTaBIeHUN OQUIHAIBHBIX JOKYMEHTOB, a paclpoCTpaHsieTcsl Ha BCIO HH(POPMAIIHIO,
MOJy4YEHHYO JIMIIOM IPU BBIIOJIHEHUH UM ero opuunaibHbix GpyHkuumii. “...[1]t is not right to
narrow the definition of information to material collected in some central place under the
authority of the State, such as its archives. A State acts through its officials; it has information
held by them over the whole field of its activity, national and international, including
information of matters seen or heard by them”. Ccrutasice Ha neno Blaskic, oH yka3bIBaeT, 4TO
“the test which it lays down is whether the material was acquired by the proposed witness in his
capacity as a State official”. Prosecutor v. Radislav Krstic, case No. IT-98-33-A, Decision on
Application for Subpoenas, Dissenting opinion of Judge Shahabuddeen, 1 July 2003, paras. 15—
16. Kak numret /1. By33unu, “it remains difficult to understand why a subpoena to give evidence
as a witness on facts knowledge of which was acquired by the state official in the discharge of
his or her functions should be treated differently, for purposes of immunity ratione materiae,
from a subpoena o produce official documents”. Buzzini G., op.cit., p. 468, note 79. Tem He
MeHee, HanpuMep, Pyanauiickuit TpuOyHan B nene Prosecutor v. Bagosora et al. co cchuIKo# Ha
YHOMSHYTOE pellieHHe B paMKax Jeyia Krstic 6e3 TOIMOTHUTEIbHEIX KOMMEHTapHEB NIPU PELICHUH
BOIIPOCa O BBI30BE JUJISl JJauM CBUJCTEIHCKHUX IMOKa3aHUN KOHCTaTHpOBal, 4Tto “Government
officials enjoy no immunity from a subpoena, even where the subject-matter of their testimony
was obtained in the course of government service”, The Prosecutor v. Bagosora et al.,

case No. ICTR-98-41-T, Trial Chamber I, Decision on Request for a Subpoena for Major
Jacques Biot, 14 July 2006.

101 Cm. myHKT 153 memopannyma Cekperapuara.
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JIOBHOM IOPUCIMKIIMH, KOTIa HAXOAMTCA 3a rpanuueii'">. B 5ToM Xe pelleHuH yka-
3bIBaeTCs, 4TO “‘in international law it is firmly established that ... certain holders of
high-ranking office in a State, such as the Head of State, Head of Government and
Minister of Foreign Affairs, enjoy immunities from jurisdiction in other States, both
civil and criminal”'®. O Tom, 4TO JOMKHOCTHBIE JIMIA FOCYAAPCTBA O6IANAIOT HM-
MYHHUTETOM, KOTJIa HaXOAATCA B MOE3JKaX 3a pyOekoM, TOBOPHUJIN U CTOPOHBI KaK B
stoM aene 06 opdepe na apecm'®, Tak u B nene O nekomMopvix 6ORPOCAX 63AUMHOIL
npasoeoii nomowu no yeonosuvim deram'”. B 06cTOATENLCTBAX 060X €N 3T MO-
3uIUsl MOHsITHA. OJHAKO HACKOJBKO B INPUHIMIIE TOYHO YTBEPXKAEHHE O TOM, YTO
MMMYHHUTET JCHCTBYET TOJBKO B CHTyallMH, KOTJIa JODKHOCTHOE JIMI[0 HAaXOAUTCS 3a
pyoexxom?

53. Koneuno, xorga pedyb HUAET O AOKHOCTHBIX JIMIAX, MPEACTABISIOMUX TOCY-
JIapcTBa B MEXKIyHAPOJHBIX OTHOIICHHUSIX, BAKHO, YTOOBI HHOCTPAHHOE TOCYAapCTBO
HE MOIJIO IOMeENIaTh OCYIIECTBICHHIO MMEHHO 3TOH (yHKuuu. COOTBETCTBEHHO,
MMMYHHUTET OCOOEGHHO Ba)K€H B MOMEHT IPEOBIBaHUS TAKOTO JOJDKHOCTHOTO JIMIA 3a
py0exom. KpoMe Toro, MMeHHO Npu HaxOXACHHUH 3a MpeJeIaMu COOCTBEHHOIO Io-
cydapcTBa JODKHOCTHOE JIMIO Haumbolsiee YSI3BUMO, HE3aIUIIEHO OT YTOJIOBHO-
MPOLECCYyANbHBIX MEpP CO CTOPOHBI MHOCTPAHHOTO rocyaapcrsa. OgHako, Kak mpes-
CTaBJIsA€TCS, UMMYHHUTET OT IOPUCAUKIUHU MHOCTPAHHOIO IOCyJapcTBa NEUCTBYET U
BO BpeMsi IpeObIBaHUS JOJDKHOCTHOTO JIMIAa HA TEPPUTOPHUM TOTO TOCyIapcTBa, Ha
ciy>k0e KOTOpOTO OHO HAaXOJIUTCS WM Haxoqwiochk. Kak ciemyeT M3 M3JI0)KEHHOTO
BBIIlI€, IMMYHUTET — 3TO OCHOBAHHAs Ha CyBEPEHHUTETE FOCYAapCTBA MPOLECCyalb-
Has 3alUTa OT MHOCTPAHHBIX YTOJIOBHO-IPOILECCYabHBIX MEp, KOTOPhlE€ HAKIAJbI-
BalOT Ha €ro JIOJDKHOCTHOE JIMIO Kakoe-To o0s3arenbeTBo. C MpaBOBOW TOYKM 3pe-
HHS B 3TOM CMBICI€ HE BIIOJHE SICHO, IOYEMY 3Ta 3alUTa HAYUHAET JEHCTBOBATH,
KOTJIa JIMIIO OKa3bIBaeTcs 3a pyoeskoM. IMMyHHUTET Kak IpaBoBas HOpMa BKJIIOYAET B
ce0s1 00s13aHHOCTH OCYIIECTBIISIIOLIETO FOPUCAUKIIMIO TOCyJapcTBa HE IPUHUMATH (a,
BO3MOXHO, M NIPEIOTBpAIlaTh) YroJOBHO-TIPOIECCYyalbHBIX MEp, KOTOPBIE MeIlasin
OBI, MPEMATCTBOBAIM OCYIIECTBICHHIO JODKHOCTHBIM JIMIOM OQUIHAIBHON 1esi-
TENbHOCTH, HaKJIa/IbIBasi Ha Hero oOs3arenbeTBo. He oUeHb MOHSATHO, MOYeMy Takoe
00513aTeILCTBO HAYMHAET JICHCTBOBATH MJIM MOXKET CUMTATHCSI HapyHICHHBIM, TOJBKO
KOTJla JODKHOCTHOE JIMIO OKa3bIBaeTCsl 3a IpeleslaMi TePPUTOPUU COOCTBEHHOIO
rocygapctea. Kpome TOro, AMMyHUTETOM MONB3YIOTCA U AOJKHOCTHBIE JIMIIA, HE
OCYIIECTBIISIIOINE IPEACTABUTEIBCTBO TOCYAAPCTBA B MEKIyHAapOAHBIX OTHOLICHHU-
SIX, WM (PYHKIIMM KOTOPBIX HE CBOISATCS K TakoMy IPEICTaBUTENBCTBY. Pa3Be, Ha-
NIpUMep, MNPOKYpOp, CYAbs MJIM HHOE OCYLIECTBIAIOIIEE TOJIBKO «BHYTPEHHHE»
(YHKINH TOJDKHOCTHOE JIMIO, HAXOACh HA TEPPUTOPUU COOCTBEHHOTO TOCY1apCTBa,
HE TOJB3YEeTCs TaKWM K€ MMMYHHTETOM ratione materiae OT M3JaHHOTO MHOCTpaH-
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“[TThe functions of a Minister for Foreign Affairs are such that, throughout the duration of his
or her office, he or she when abroad enjoys full immunity from criminal jurisdiction and
inviolability” (emphasis added — R.K.). Arrest Warrant, Judgment, para. 54.

Ibid., para. 51. BerigeneHo aBTOpOM HACTOSIIIETO JOKYMEHTa. DTO MOJ0KEHUE OBLIO
BocnpousBeaeHo u B pemienun Cyzna no neny O HeKomopwvlx 60npocax 63auMHoll npagosou
nomowu no yeonoeuvim oenam, Djibouti v. France, Judgment, para. 170. Cyx roBopuT He 0O
CIOPUCAMKLHUHU Ipyrux rocypapctBy» (“jurisdiction of other States”), a 0 OpUCIUKIIHH «BY»
npyrux rocyaapcrsax (“in” other States).

Cwm., Hanipumep, meMopanayM Jlemokparnueckoit Pecniyonuku Kouro (Arrest Warrant, Mémoire
présenté par le Gouvernement de la République democratique du Congo).

CwMm., HanpuMep, MyHKT 164 pemenus, a Takke NyHKT 4.21 u myHKT 4.34 KOHTpMEMOpaHIyMa
®Dpannuu (Djibouti v. France, Contre-mémoire de la République francaise).
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HBIM TOCYJapCTBOM Opjiepa Ha apecT WM HalararmIliero o0s3arelibCTBO BBI30BA B
Ka4eCTBE CBHUCTESI M0 YrOJIOBHOMY JI€Nly, KAKMM OHO MOJIb30BAJIOCh OBl IIPU HAXO-
KJCHUU 3a pybexom? Kak mpeactaBiseTcsi, yroJIOBHO-IIPOIECCyaibHbIE MEpPhI, Ha-
KJIaJIbIBAIOIE 00S3aTEILCTBO HA HMHOCTPAHHOE JOJDKHOCTHOE JIMIIO, HAPYIIAIOT
WMMYHUTET, KOTOPBIM OHO MOJIb3YETCsI, U, COOTBETCTBEHHO, CYBEPEHUTET €ro rocy-
JapCTBa, HE3aBUCUMO OT TOTO, HAXOJAUTCS JU 3TO JHUIO 3a PyOeOM WIIH Ha TeppHu-
TOpPHUH COOCTBEHHOTO rocyaapctsa. HapyiieHue 00s13arennCcTBa HEe MPUHUMATH TaKUe
Mephbl B OTHOIICHHH WHOCTPAHHOTO JOJKHOCTHOTO JIMI[A HACTYHAET YK€ B MOMEHT
MPUHATHS TaKOW MEPBI, & HE TOJIBKO TOTIA, KOIJA JIKI0, IPOTHB KOTOPOIrO OHA MPHU-
HSATa, OKa3bIBacTCsA 3a pyOexxoM. COOTBETCTBEHHO, MPaBOMEpPHA M IMOCTAHOBKA BO-
mpoca 00 OTMEHE TaKOH Mepbl, a He O MPUOCTAHOBIECHUU €€ Ha TOT MEePUOJl, B Teue-
HHE KOTOPOTO JTOJDKHOCTHOE JIUIIO HAXOAUTCS 3a pyOexoMm (rmociienaee Ob1o ObI 00-
Jiee JIOTMYHO, €ciid Obl Takas Mepa Hapyllajia UMMYHHTET JOKHOCTHOTO JIHMIlA

TOJIBKO B II€puoa €ro HpeGBIBaHI/IFI 3a FpaHHHCﬁ)lOG.

EcTb JIn HcKII0OYeHHUS U3 NPaBHJIA 00 I/IMMyHl/ITeTe?lm

IIpenBapuTesibHbIE COOOPaKEHU I

54. B KauecTBe MPEABAPUTEIBHBIX COOOPaKCHUH OTMETHM  CJEIyIoIIee.
BO-HepBI)IX, p€Yb UACT O TaKUX UCKIIOYCHHUAX N3 UMMYHHUTETA, KOTOPLIC OCHOBAHbI
Ha 06])1‘-IHOM MCXKAYHAapOAHOM IIpaBe. Bo3MoXHOCTH YCTAHOBJICHUA HU3BATUA HUIIN
HCKJIIOUEHHS] U3 MMMYHHUTETa IyTeM 3aKII0YeHUsS MEXJyHapOJHOTO J10roBopa co-
MHEHUH HE BbI3bIBACT. FIMMYHUTET, KaK OTMEUAJIOCh B Hadajle 3TOM 4YacTU JOKJa-
Jla, — 9TO MPaBUJIO, CYIIECTBYIOIIEE 10 00IIeMy, OOBIYHOMY MEXAYHapOIHOMY Ipa-
By. Teauc o HaJIMUMK B OOBIYHOM MEXIAYHAapOJIHOM IpaBe MCKIIIOUEHHH W3 HEro, T.C.
HaJIM4YHUC HIJIN XOTA 6])1 TCHACHIHNIKO K CTAHOBJICHHUIO COOTBCTCTBleH_leﬁ 06])1‘1HOﬁ
MEXIYHapOAHO-IIPAaBOBOM HOPMBI (HOPM), HaJI0 JOKa3bIBaTh, COOTBETCTBEHHO, HAa
OCHOBE IPAaKTUKH U Opinio juris rocynapcts. Bo-Bropsix, CrenuanbHbIi TOKIaYHK
HUCXOJUT H3 TOTO, YTO HCKIIIOYCHHUA H3 IpaBUJIla UMMYHHUTETA HC TOXIACCTBCHHBLI
HOpPMaJbHOMY OTCYTCTBHIO UMMyHHUTeTa. Hanpumep, oTCyTCTBUE y BCEX NOJKHOCT-
HBIX JIMI], HE TOJIB3YIOIMXCS KIMMYHUTETOM ratione personae (T.€. y MOJaBJISIONIETO
OOJILIINHCTBA ZleﬁCTByIOLL[PIX U BCCX 6I>IBIHI/IX JOJXKHOCTHBIX III/IL[), HUMMYHHUTECTA OT
HHOCTpaHHOﬁ yFOHOBHOﬁ IOPpUCOAUKIUU B CBA3H C MPCCTYNJICHUAMU, COBCPIICHHBIMU
MU IIPU OCYHICCTBJIICHUN I[eﬁCTBHﬁ B JIMYHOM Ka4Y€CTBEC, SABJIACTCA HOPMAJIbHBIM SAB-
JICHHEM, a He HUCKJIIOYEHHEeM U3 IpaBmia. Tak, ecium U3BECTHO (J0Ka3aHO), YTO, CO-
BepIlias MPECTYIHbIC NESHUS, OBbIBIICE JAOMKHOCTHOE JIMIO JCHCTBOBAIO B JIMYHOM
KauyecTBE, OTCYTCTBHE UMMYHUTETA SIBJIIETCA CaMO cO00M pa3yMeroluMcs U He Tpe-
OyIOIIMM JOKa3aTelbCTB. VICKIIOUeHHEe U3 MMMYHHUTETa PacCMaTpUBAeTCs B paMKax
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B xozxe o0cyxeHus JaHHOW TeMBbI Ha MIeCTUAECsITON ceccur KoMuccu MexX/IyHapOoHOTO IpaBa
k. Tast 3aTpoHYI BOIIPOC 00 MMMYHHTETE JAOKHOCTHOTO JIMIA OT IOPUCIUKIIUU TPEThUX
TrOCY/apCTB, BBIPA3UB HAIEKIY, YTO OH OyJIET PACCMOTPEH B CIEAYIOLIEM JOKIaze
(A/CN.4/SR.2983, pp. 16—17). Y CrneunanbHOro A0KIag4MKa TOKAa HET YBEPECHHOCTH B
HEOOXOAMMOCTH OTJEIBHOIO PACCMOTPEHHS ITOTO BOMIPOCA, IIOCKOJIBKY OH, 110 KpaliHel Mepe
MOKa, He BUJAUT OCHOBAHH MoJiaraTh, YTO UMMYHHTET (00bEeM UMMYHHUTETA) 3aBUCUT OT TOTO,
HAaXOJUTCS I HHOCTPAHHOE JOJDKHOCTHOE JIMI[0 HAa TEPPUTOPHH COOCTBEHHOTO WJIM TPETHETro
rocynapcrta. JJonoJHUTEIbHOrO pacCMOTPEHUS TpeOyeT BOIPOC O TOM, 3aBUCUT JIU UMMYHHUTET
OT HaXOXKJIEHHU JIMLA (MJIM OCYIIECTBICHHUS UM MPEIOJ0KUTEIBHO MIPECTYIHBIX 1eHCTBUIT) Ha
TEPPUTOPUHU TOTO TOCYIAPCTBA, KOTOPOE OCYIIESCTBISICT YTOJOBHYIO IOPUCAUKINIO. DTOT BOIPOC
OyzneT pacCMOTPEH B JlajbHEHIIEM.

See memorandum by the Secretariat, paras. 141-153, 180-212.
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JIaHHOW TEMBbI KaK CHTyalus, KOTAa 1o 00meMy IpaBUiIy TOJDKHOCTHOE JIMIIO IT0JIhb-
3yeTcs UMMYHHUTETOM, HO BBUJY OIPEICIICHHBIX 0OCTOSTEIBCTB UMMYHHUTET OTCYT-
cTByeT. Hanpumep, TOJDKHOCTHBIE JIMIIA 110 OOIIEMY MPaBUITy MOJIb3YIOTCS HMMYHHU-
TETOM B OTHOILICHWHW MPECTYIUICHHH, COBEPIICHHBIX UMM NPU OCYIIECTBICHUH O]U-
LManbHbIX AedcTBUi. OnHAKO CyIIECTBYeT MHEHME, YTO KOTAa 3THU MPECTYIICHUS
SIBJISIIOTCS HanOoJee TSHKKMMH M IPH3HAHBI IPECTYIUICHUSIMU IO MEXITYHapOIHOMY
IpaBy, TO UMMYHHUTET OT HHOCTPAHHON HOPUCAUKIUU OTCYTCTBYET. Takas CUTyalHs
B HACTOSIIEM JIOKJIaJIe PACCMATPHUBAETCS KaK UCKIIOUCHUE U3 UMMYHHUTETA.

55. Bompoc 00 HCKIIOUEHHSIX W3 NpaBUiIa 00 UMMYHHUTETE CTABHTCS IIaBHBIM 00-
pa3oM MPUMEHHUTEIHHO K JIEHCTBYIONIMM U OBIBIIMM JIOJDKHOCTHBIM JIMIAM, ITOJIb-
3yIOIIMMCSI UMMYHHUTETOM ratione materiae. ITo kpaifHeii Mepe, B OTHOLICHUH JEHCT-
BYIOIIUX BBICIINX JOJDKHOCTHBIX JHI] — IJIaBBI TOCYJapCTBa, IJ1aBbl IPaBUTEILCTBA
Y MHUHUCTPA MHOCTPAHHBIX JI€] — TOCHOJCTBYET MHEHHE O TOM, YTO UMMYHUTET ra-
tione personae OT MHOCTPAHHON YTOJIOBHOHN IOPUCAMKINU, KOTOPBIM OHH IOJB3YIOT-
cs, HE IMOJABEPKEH HCKIIOUYeHMsIM. He 3Haromwuii u3bsATHH, Tak Ha3bIBaeMbIH aOco-
JIIOTHBIH UIMMYHHTET ratione personae noareepxaeH MexaynaponusiM CynoMm B je-
nax 06 opoepe na apecm 1 O HEKOMOPBIX BONPOCAX 3AUMHOU NPABOBOU NOMOWU NO
yeonoenvim denam’”, B pelenusx HanuMoHaNbHBIX Cyn0B' " B pesomonusax MucTUTY-
Ta MeXJIyHapoaHoro mpasa' . IIpeoGnagaeT Takas TOuka 3peHHs M B jokrpuue''’.
Kak ormeuaer M. ®pymm, “state practice consistently shows that the rules on per-

108 Arrest Warrant, Judgment, paras. 51, 54, 56, 58; Djibouti v. France, Judgment, paras. 170, 174.

109 Gaddafi, Bulletin des Arréts de la Cour de Cassation 2001, p. 218; Ariel Sharon, Belgian
Supreme Court, Judgment of 12.02.2003 (see at http://www.indictsharon.net); Wei Ye v. Jiang
Zemin, 383 F.3d 620, 2004 U.S. App. LEXIS 18944 (7th Cir. Sept. 8, 2004); Tachiona v. United
States (Mugabe case), 386 F.3d 205, 2004 U.S. App. LEXIS 20879 (2d Cir. Oct. 6, 2004),

W.v Johannes (Hans) Adam, First von Liechtenstein, Supreme Court of Austria, Judgment of
14.02.2001; Jones v. the Ministry of the Interior Al-Melaka Al-Arabia as Saudi (The Kingdom
of Saudi Arabia), United Kingdom Court of Appeal Judgment 28.10.2004, EWCA CIF 1394;
Jones v. the Ministry of the Interior Al-Melaka Al-Arabia as Saudi (The Kingdom of Saudi
Arabia), House of Lords Judgment 14.06.2006, [2006] UKHL 26; Tatchel v. Mugabe, United
Kingdom District Court Judgment of 14.01.2004, Application for Arrest Warrant against
general Shaul Mofaz, United Kingdom District Court Judgment of 12.02.2004 both sited in
Current developments, ICLQ, vol. 53, p. 769—774. IIpoueaypsl NpUBICUYCHUS K YTOJIOBHO
oreercTBeHHOCTH @. Kactpo B Ucnanuu u benbruu GbUIN TakyKe OCTAHOBIICHBI B CBS3H C
IIOJTBEPKICHUEM €ro UMMyHHTeTa (cM. http://www.trial-ch.org/en/trial-watch/profile/db/legal-
procedures/fidel castro_425.html).

110 “In criminal matters, the Head of State shall enjoy immunity from jurisdiction before the courts
of a foreign State for any crime he or she may have committed, regardless of its gravity” (peun
uIeT o AeiicTByromem rase rocynapcrsa — P.K.). Resolution of the Institute-2001, note 40
above, article 2. “No immunity from jurisdiction other than personal immunity in accordance
with international law applies with regard to international crimes” (pe4b ueT 06 UMMYHHUTETE
L, gedcTByronux oT nMeHu rocynapcrsa — P.K.). Resolution of the Institute-2009, note 22
above, article 111, para. 1.

111 Cm. memorandum by the Secretariat, . 137, cuocka 375. Hamida A.G. (“...even when in the
case of a State official perpetrating an international crime while in office, he can still enjoy
immunity ratione personae (personal or status immunity)... and is inviolable and immune from
prosecution so long as he is in office”). A.G. Hamida, K.M. Sein and H.A. Kadouf “Immunity
Versus International Crimes: the Impact of Pinochet and Arrest Warrant Cases”, Indian Journ. of
Int’l Law, 2006, vol. 46, No. 4, p. 511. K. Parlett: “It is not disputed that immunity applies for
torture in proceedings against persons accorded immunity ratione personae” ("Immunity in Civil
Proceedings for Torture: The Emerging Exception", European human rights review, 2006, No. 1
p- 60).
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sonal immunities cannot be derogated from at the national level”!"2, Ectp, BOpouem,
W MHCHHE, COTNIACHO KOTOPOMY W3 MpaBHJIa UMMYHHTETa ratione personae JOIKHEI
6b1Th uckimoueHns' 2. Ero MPUJICPKUBAIOTCS HEKOTOPHIC aBTOpI;IlM. C Tako Mo3u-
nuei, Hanpumep, npunuia B MexayHaponausiii Cyn benbrust B nene O6 opoepe na
apecm”s. DTa MO3UIUS MMOJyYuiIa MOMACPKKY B MHCHHUSX CyIcH, HE COMIACHBIX C

OPUHATBIM 3HAYUTCIIbHBIM OOJIBIIMHCTBOM cyzlef/i peuieHuemM Cy,ua”é n ONpeaAcyICH-

o 11
HOC OTpa’KCHUEC B COBMCCTHOM 0c000M MHEHHH TpeX CyAC€H B 3TOM ACJIC 7.

O0ocHOBaHHS HCKJIIOYEHUH

56. HeoOXomMMOCTh CYNIECTBOBAHUS WCKIIOUCHUH W3 UMMYHHUTETa OOBSICHSICTCS,
MIPEkKJIe BCEro, TpeOOBAaHUSIMU 3alIUTHI IIPaB YEIOBEKa OT HaubOoyice TPyObIX B Mac-
COBBIX MX HapylIeHUN U OOphOBI ¢ O€3HAKAa3aHHOCTHIO. Pedb BemeTcs o HeoOXomwu-
MOCTH 3alIUTHl HHTEPECOB MEXJIYHAPOIHOTO COOOIIESCTBA B IICJIOM H, COOTBETCT-
BCHHO, O TOM, YTO 3TH HHTEPECHI, a TAKKE HCOOXOTUMOCTh OOPHOBI C HaMbOIee TAK-
KUMH MEXKIYHAPOIHBIMHU MPECTYIUICHUSIMH, Yallle BCETO COBEPIIAEMBIMH JOJKHOCT-
HBIMH JIAIIAMU TOCYIapCTBa, TUKTYIOT HEOOXOJUMOCTh MPHUBIICUYCHUS UX K yTOJIOB-

112

113

114
115

116

117

M. Frulli, Immunities of persons from jurisdiction. In: The Oxford companion to international
criminal justice, Editor-in-chief A. Cassese, 2009, p. 369.

See memorandum by the Secretariat, para. 151; ITpunuun 5 [IpuHCTOHCKUX TPUHLIUIIOB
yHuBepcanbHOU ropucaukuuu (“... the official position of any accused person, whether as head
of state or government or as a responsible government official, shall not relieve such person of
criminal responsibility nor mitigate punishment”) pa3paGoT4YuKH KOMMEHTHUPYIOT Tak: “A
substantive immunity from prosecution would provide heads of state, diplomats, and other
officials with exoneration from criminal responsibility for the commission of serious crimes
under international law when these crimes are committed in an official capacity. Principle 5
rejects this substantive immunity...” cm. Commentary on the Princeton Principles, prepared by
S.W. Becker, in Princeton Principles on Universal Jurisdiction, p. 48. (available at:
http://lapa.princeton.edu/hosteddocs/unive jur.pdf). Bupouewm, najee oTMedaeTcs, 4TO 3TOT
MIPUHIIKI HE 3aTPAruBaeT «IIPOIECCYaTbHBIN» HMMYHHUTET, KOTOPBIH MPOJ0IDKACT HMETh CHIIY BO
BpeMs HAXOXKACHHS INIaBbl TOCYAAapCTBa MM APYroro JOHKHOCTHOTrO juia B goskHocTH: “Under
international law as it exists, sitting heads of state, accredited diplomats, and other officials
cannot be prosecuted while in office for acts committed in their official capacities”, ibid., p. 49.
See memorandum by the Secretariat, para. 151.

B cBoem koHTpMemMopaHayMe benbrusi, B 4aCTHOCTH, yKa3bIBaeT Ha TO, 4TO: ... international
sources are not lacking to show that the head of State or a member of his government does not
benefit from immunity when accused of having committed crimes under international
humanitarian law”, Arrest Warrant, Counter-Memorial of the Kingdom of Belgium,

28 September 2001, para. 3.5.13. Cm. Takxe Arrest Warrant, Judgment, para. 56.

See memorandum by the Secretariat, para. 149. B cBoem ocobom MHeHuu B nene Arrest Warrant
cynbs Al-Khasawneh ormeuaer, uro: “[t]he effective combating of grave crimes has arguably
assumed a jus cogens character reflecting recognition by the international community of the
vital community interests and values it seeks to protect and enhance. Therefore, when this
hierarchically higher norm comes into conflict with the rules on immunity, it should prevail”.
Arrest Warrant, Judgment, Dissenting opinion of Judge Al-Khasawneh, para. 7, at p. 98.
XKecTkyro mo3unuio 3aHsna U cynabs Van den Wyngaert, mo MHeHHIO KoTopo# “[i]mmunity should
never apply to crimes under international law, neither before international courts nor national
courts”, Arrest Warrant, Judgment, Dissenting opinion of Judge Van den Wyngaert, para. 36,
atp. 161.

Ibid., Joint separate opinion of Judges Higgins, Kooijmans and Buergenthal. B coBmecTHOM
0c000M MHEHHUH TPEX CyAel BBHICKA3bIBAIOTCS COMHEHHS B OTHOIICHUH CIIyYaeB OTCYTCTBHS
MMMYHHTETa, IEPEYHCICHHBIX B MyHKTe 61 Pemenus Cyna. B yacTHOCTH, aBTOPBI MHEHUS C
coxanenneM oTMmevaroT, 4to: “The only credible alternative ... seems to be the possibility of
starting proceedings in a foreign court after the suspected person ceases to hold the office of
Foreign Minister”, para. 78.
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HOIl OTBETCTBEHHOCTH B JIHOOOM OGJ’I&I[EHOIHGM IOpHCI[PIKIIPIeﬁ I‘O(JyﬂapCTBGHS. I[J'If[
9TOro, B CBOKO O4YCpC/b, HCO6XOZ[I/IMO CymIeCTBOBaHUC HCKIIIOUCHUM M3 UMMYHUTETA
JOJIDKHOCTHBIX JIMII OT I/IHOCTpaHHOﬁ yI‘OJ'IOBHOﬁ HOPpUCAUKIINU. Hcknrouenns u3 uM-
MYHUTCTaA ﬂeﬁCTByIOHIHX ¥ OBIBIIMX JOJDKHOCTHBIX JIUI, MMOJb3YIOUIUXCA UMMYHUTC-
TOM ratione materiae, 000CHOBBIBAIOT IO-pa3sHOMY. OcHoBHEIE 000CHOBaHHUS CBOOAT-
Cs K CJIICAYIOLINM. BO-HepBI)IX, KaK YK€ OTMCHAJIOCh, CYHIECTBYECT TOYKA 3pCHUsA, CO-
TJIaCHO KOTOpOﬁ COBCPIICHHBIC JOJIKHOCTHBIM JIMIIOM HanOoJIee TIKKHUE OpecTyIi-
HBIC NCAHUA 11O MEKAYHAPOJHOMY IIPpaBy HE MOT'YT paCcCMarpuUBaTbCs KakK ﬂeﬁCTBHﬂ,
COBCPIICHHLIC B O(l)I/IIII/IaJ'ILHOM Ka‘leCTBe”g. BO—BTOpLIX, CUHHUTAIOT, YTO IHOCKOJIbKY
MCIKAYHAPOAHOC NPECTYIJICHUE, COBEpUIIAEMOC NOJIPKHOCTHBIM JIMIIOM B O(i)I/IIII/IaJ'IL-
HOM Kaue€CTBEC, MPUCBANBACTCA HC TOJIBKO IOCyAapCTBY, HO U JOJDKHOCTHOMY JIUNY,
TO OHO HC 3aUIIACTCA UMMYHUTCTOM ratione materiac B YroJIOBHOM HpOHCCCClZO.
B-TpeTI)I/IX, YKa3bIBarOT Ha TO, YTO UMIICPATUBHBIC HOPMbI MCKAYHAPOAHOIO IIpaBa,
3anpemaromue U KpUuMUHAJIU3YOIUE OIPCACIICHHBIC ACAHWA, NMPCBAJIUPYIOT Hal
HOpMOﬁ 00 HUMMYHHUTCTC U ACIAIOT UMMYHHUTCT HCHCﬁCTByIOIHHM NPpUMCEHUTECIBbHO K
TaKoro poaa HpeCTyHJ'IeHI/IHMIZI. B-‘ICTBCpTBIX, TOBOPAT O TOM, UTO B MCKAYHApPOI-
HOM IIpaBe C(l)OpMI/IpOBaJ'IaCL HOpMa 0OBIYHOIO MCIKAYHApOAHOI'0 IpaBa, Mpeay-
cMarpuBaroniasd UCKIOYCHHUEC U3 UMMYHUTETA ratione materiae B Cliydyac COBCpIIC-
HHUA AOJPKHOCTHBIM JIMIIOM TS2KKHX HpeCTyHJ’ICHI/Iﬁ mo MCEXKXAYHApOOAHOMY npaBym.
B-HHTI)IX, MpOBOAUTCH CBA3b MCIKAY HAJIUYHNCM yHHBCpCﬁJ’ILHOﬁ HOpUCAUKINU B OT-
HOIIIEHUH HauO0OJIee TIKKHUX HpeCTyHJ’ICHI/Iﬁ u HCHCﬁCTBHCM UMMYHHUTETA NIPUMCHU-
TCJIBbHO K TaKUM HpeCTyHJ’ICHI/IHMIB. B-HICCTLIX, AHAJIOTUYHYIO CBA3b YCMATpUBAIOT

118 Cm., nanmpumep, K. O’Donnell: “Upon leaving office ... a state should be able to hold a head of
state accountable for international crimes. Victims of human rights violations should not be left
without a remedy. Ideally, the knowledge that the cloak of immunity will be unveiled upon
completion of office will serve as a sufficient deterrence for sitting heads of state so as to
prevent the commission of international crimes”. Op.cit., p. 416.

119 See memorandum by the Secretariat, paras. 191 and 192. Taxxxe cHOCKa 74 BbIIIC.

120 Hanpumep, Ha MOA00HOM MO3UIIMU CTOST TPU HEMPABUTEIbCTBEHHBIC opranu3anuu — Redress

fund, Amnesty International, Justice — B cBoem npeactabieHuu B EBpomneiickuii cya no npaBam

yenoBeka B genax Jones v. United Kingdom w Mitchell and Others v. United Kingdom,

caenanHoM B 2010 . (Available at: http://www.interights.org/jones, paras. 10-17).

DTOT NOAXOA CTPOUTCS HA OCHOBE TEOPHH «HOPMATHBHOM MEpPapXHUM» U ONMUPACTCS HA

MPOMO3ULIHUIO O TOM, YTO HOPMBI, 3alpeLIalOLIie MBITKH U HEKOTOPbIE APYTrUe AesHUs, SBISIIOTCA

HOpPMaMH jus cogens, TOrJa Kak AIMMYHHTET IrOCyJapcTBa U €ro JOJDKHOCTHBIX JIHI]

HMMIIEPaTUBHEIM XapakTepoM He obmanaer. CM., Hanpumep, Bassiouni Ch. “Searching for Peace

and Achieving Justice: The Need for Accountability” in Reining in Impunity for International

Crimes and Serious Violations of Fundamental Human Rights: Proceedings of the Siracusa

Conference 17-21 September 1998, sp.ed.Ch.J. Joyner, Association International de droit penal,

1998 (“Crimes against humanity, genocide and war crimes ... and torture are international

crimes which have risen to the level of jus cogens. As a consequence, the following duties arise:

the obligation to extradite or prosecute, ... to eliminate immunities of superiors up to and

including heads of states”. p. 56).

122 See memorandum by the Secretariat, paras.197-204.

123 Cm. npuniun 5 [IpUHCTOHCKHUX MPUHIMIIOB YHUBEPCAIBHOH opucaukiuu. Princeton Principles
on Universal Jurisdiction (available at: http://lapa.princeton.edu/hosteddocs/unive_jur.pdf). “In
fact, it would appear that the notion of immunity from criminal liability for crimes under
international law perpetrated in an official capacity, whether by existing or former office
holders, is fundamentally incompatible with the proposition that gross human rights offences are
subject to universal jurisdiction”, International Law Association, Committee on International
Human Rights Law and Practice, Final Report on the Exercise of Universal Jurisdiction in
Respect of Gross Human Rights Offence, London Session (2000), p. 14 (available at:
http://www.ila-hq.org).

12

—_

34 10-39577*



A/CN.4/631*

10-39577*

MeXIy o0s3arenbcTBOM aut dedere aut judicare v HeeHCTBHEM UMMYHHUTETA TPH-
MEHHTEJIbHO K MPECTYIJICHUSM, B OTHOIICHHH KOTOPBIX CYIIECTBYET Takoe 00s3a-
TenbeTBO 2!, B TOM MM MHOM CTENEHH BCE 3TH 00OCHOBAHMS MCKIIOUEHHH 10CTa-
TOYHO OJIM3KU MEXKIy COOOA.

57. Touka 3peHHs], COITAaCHO KOTOPOH HamboJsee TSKKUE MPECTYIUICHUS 110 MEXIY-
HApOJHOMY IpaBy'>> He MOIYT pacCMaTpHBAThCS KaK NEHCTBHs, COBEpIIAaEMbIEC B
opUIHAIBEHOM KayecTBE, M II03TOMY UMMYHHTET ratione materiae He 3allUIIaeT OT
WHOCTPAHHON YTOJIOBHOW IOPUCIUKIIMHM, OCYLIECTBISIEMOW B CBSI3M C TaKWMH IIpe-
CTYIUICHHSIMH, MOJTyYHIa JOCTAaTOYHO IIMPOKOe pacrpoctpanenue'>’. CoOTBeTCT-
BEHHO, €CJIM CJIEA0BAaTh ITOW TOYKE 3PEHUSI, HIMMYHHUTET 3allUIIaeT OT HHOCTPAHHOU
YTrOJIOBHOM FOPHCIMKIMU TOJBKO JIMII, MOJIB3YIOIINXCS HMMYHUTETOM ratione perso-
nae, T.€. «TPOWKY» M, BO3MOXXHO, HEKOTOPBIX JAPYTHX BBICOKOTIOCTABICHHBIX JOJDK-
HOCTHBIX JIMII B NIEPUOJ] 3aHATUS MMM JOJDKHOCTH. J[pyrue nedcTBYIOMIME JTOIKHO-
CTHBIE JIUIa ¥ BCEe OBIBIINE JTOJDKHOCTHBIC JIMIA, BKIIIOUAs «TPOWKY», COTIIACHO 3TO-
My MHEHHMIO, MOJIJIe)KaT MHOCTPAHHOW YTOJIOBHOHM IOPHUCIWKIIMHU B Cllydae COBEpIIe-
HUS UMHU Takoro mnpecrymuienus. B npunnune MexayHapoausiii Cyq ocTaBuiI BO3-
MOXXHOCTb JUI MOAOOHOI MHTEpIpeTanuu CBOero peuieHus mno aeiny O6 opdepe Ha
apecm. Tlepeyncisisi 00OCTOSATENHCTBA, B KOTOPBIX MMMYHHUTET HE MPENATCTBYET OCY-
LIECTBJICHNUIO MHOCTPAHHON yrojioBHOH ropucaukiuu, Cyn ykasain inter alia: “Pro-
vided that it has jurisdiction under international law, a court of one State may try a
former Minister for Foreign Affairs of another State in respect of acts committed
prior or subsequent to his or her period of office as well as in respect of acts com-
mitted during that period of office in a private capacity”'”’. DTo nano ocHoBaHue
TPOUM CYZABSIM, COIJIaCUBIIMMCA B IiesioM ¢ pemieHreM Cyna, HOJYEepKHYTh B CBOEM
COBMECTHOM OTAEIBHOM MHEHHMH, YTO HMMYHHTET 3allMINaeT MUHHCTPA HHOCTPaH-
HBIX JIeJl TIOCJIe OCTaBJeHUsI UM o(rca TOIBKO B CBS3H C «O(UIIMATBHBIMIY TEHCT-
BUSIMH, U yKa3ath nanee: “It is now increasingly claimed in the literature ... that se-
rious international crimes cannot be regarded as official acts because they are nei-
ther normal State functions nor functions that a State alone (in contrast to an indi-
vidual) can perform... . This view is underscored by the increasing realization that
State-related motives are not the proper test for determining what constitutes public

124
125

126
127

See memorandum by the Secretariat, note 26 and para. 205.

Bpsia 1u MOXKHO TOBOPUTH 00 0OLIENPU3HAHHOM NEepEYHE NPECTYIICHUH, KOTOPbIE OTHOCSTCS
CTOPOHHHMKAMU 3TOH MO3UILUHU K YHCIY TeX MPECTYIJIEHUH, KOTOPbIe HE MOTYT PacCMaTPUBATHCA
Kak odunuagpHsle AeicTBUsA. OOBIYHO TOBOPST O TEX NPECTYILICHUAX, KOTOPHIC IOAMNAJAI0T 10
IOPUCIUKIUI0 MeXAyHapOAHOIO YIOJIOBHOTO Cy/a, — FeHOLU/E, IPECTYIICHUSIX IIPOTUB
YEeJOBEYHOCTH, BOCHHBIX MPECTYIUICHUAX, arpeccuu. Kak ormeuan B cBoeM OKOHUATEIbHOM
noknane (Rapport définitif) mo Bonpocy 06 ummyHurterax B Tpunaauaroit komuccuu MHCcTHTYTA
Jx. Bepxysen, “[1]a difficulté reste de s’entendre sur les crimes qui autorisent une dérogation a
I’immunité. La Commission a préféré demeure sur ce point relativement vague. Ces crimes sont
certainement ceux qui sont visés par le Statut de la Cour pénale international (agression, crime
de guerre, génocide, crime contre I’humanité)”. Institut de droit international, Annuaire, vol. 69,
2000-2001, Session de Vancouver, 2001, pp. 594-595. “[1]a Commission n’a pas souhaite
reprendre a son compte une définition de ces crimes de maniére a laisser la porte ouverte a des
évolutions qui permettraient de considérer comme des crimes graves de droit international des
infractions qui ne rentrent pas a I’heure actuelle dans la compétence des tribunaux pénaux
internationaux ou de la Cour pénale international.” Ibid., p. 615.

Cw. BhImIe, cHocka 119.

Arrest Warrant, Judgment, para. 61. BeigeaeHo aBTOpOM HACTOSIIIETO JOKYMEHTA.
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State acts. The same view is gradually also finding expression in State practice, is
evidenced in judicial decisions and opinions”'?*.

58. [lo pemenus no aerxy O6 opdepe nHa apecm 3Ta TOYKa 3peHUs ObL1a chopmy-
nupoBana Jsopaom CreiiHoM U nopaoM Hukoncom B nene Pinochet I v nopaom Xart-
TOHOM U JopaoM Dunurnicom B neie Pinochet 1r'®. B pelieHu AnNeJUISIIUOHHOTO
cyna Amcrepnama 1o ey bymepca B 2000 . oTMe4anaoch, B 4aCTHOCTH, 4TO “‘the

36

128

129

Ibid., Joint separate opinion of Judges Higgins, Kooijmans and Buergenthal, para. 85. Cyasu
ccblTaoTCes Ha crathio Andrea Bianchi, “Denying State Immunity to Violators of Human
Rights”, 46 Austrian Journ. of Publ. and Int’l Law (1994), pp. 227-228, a Takxe peuieHne
BepxosHoro cyna U3pauns B nene Eichmann, Supreme Court, Judgment 29 may 1962, 36 L.L.R.,
p- 312 u pemenne AneuIsIIHOHHOTO cyaa Amcrepaama no aeny Bouterse (Gerechtshof
Amsterdam, 20 November 2000, para. 4.2). Kpome Toro, ynmoMuHaroTCs MHEHHS CylIei
HaIlMOHAJIBHBIX CYIOB, BhICKa3bIBaBIIKMeCs B nenax Pinochet I u Pinochet 111 (Lords Steyn and
Nicholls, Lords Hutton and Phillips of Worth Matravers, COOTBETCTBEHHO).

Lord Steyn: “It is therefore plain that statutory immunity in favour of a former Head of State is
not absolute. It requires the coincidence of two requirements: (1) that the defendant is a former
Head of State (ratione personae in the vocabulary of international law) and (2) that he is
charged with official acts performed in the exercise of his functions as a Head of State (ratione
materiae). In regard to the second requirement it is not sufficient that official acts are involved:
the acts must also have been performed by the defendant in the exercise of his functions as Head
of State”. “...the development of international law since the Second World War justifies the
conclusion that by the time of the 1973 coup d'etat, and certainly ever since, international law
condemned genocide, torture, hostage taking and crimes against humanity (during an armed
conflict or in peace time) as international crimes deserving of punishment. Given this state of
international law, it seems to me difficult to maintain that the commission of such high crimes
may amount to acts performed in the exercise of the functions of a Head of State.” Regina v.
Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No. 1) (Hereinafter
“Pinochet I'’) (available at: http://www.publications.parliament.uk/pa/1d199899/1djudgmt/
jd981125/pino09.htm)

Lord Nicholls of Birkenhead: “In my view, article 39.2 of the Vienna Convention, as
modified and applied to former heads of state by section 20 of the 1978 Act, is apt to confer
immunity in respect of acts performed in the exercise of functions which international law
recognizes as functions of a head of state, irrespective of the terms of his domestic constitution.
... International law does not require the grant of any wider immunity. And it hardly needs
saying that torture of his own subjects, or of aliens, would not be regarded by international law
as a function of a head of state. ... [I]nternational law has made plain that certain types of
conduct, including torture and hostage-taking, are not acceptable conduct on the part of anyone.
This applies as much to heads of state, or even more so, as it does to everyone else; the contrary
conclusion would make a mockery of international law. “ ibid.

Lord Hutton: “Therefore having regard to the provisions of the Torture Convention, I do
not consider that Senator Pinochet or Chile can claim that the commission of acts of torture after
29 September 1988 were functions of the head of state. The alleged acts of torture by Senator
Pinochet were carried out under colour of his position as head of state, but they cannot be
regarded as functions of a head of state under international law when international law expressly
prohibits torture as a measure which a state can employ in any circumstances whatsoever and
has made it an international crime”. “My conclusion that Senator Pinochet is not entitled to
immunity is based on the view that the commission of acts of torture is not a function of a head
of state, and therefore in this case the immunity to which Senator Pinochet is entitled as a
former head of state does not arise in relation to, and does not attach to, acts of torture.
(Pinochet 11]) (available at: http://www.parliament.the-stationery-office.co.uk/pa/ld199899/
1djudgmt/jd990324/ pino6.htm).

Lord Phillips of Worth Matravers: “Insofar as Part III of the Act of 1978 entitles a former
head of state to immunity in respect of the performance of his official functions I do not believe
that those functions can, as a matter of statutory interpretation, extend to actions that are
prohibited as criminal under international law.” (Pinochet I1I), ibid.
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commission of very grave criminal offenses of this kind cannot be regarded as part
of the official duties of a Head of State”'*".

59. Bwmecre ¢ Tem, Kak KOHCTaTHpyeT MeMopaHayMm Cekperapuara, 3Ta TOUYKa 3pe-
HHS TI0/[BEPIIIACH KPUTHKE KAK B HALMOHAIBHBIX CyIaX, TaK M B JOKTpuHe' . B ua-
crtHoctH, Jopa Todd B nene Pinochet 11 roBopui, 4TO COBEPIICGHHOE IMIABOH TrOCY-
JlapcTBa JIesHUE, €CJIM OHO COBEPIIECHO HE B JMYHOM KauyecTBE, HE JIMIIACTCS KauyecT-
Ba «TOCYIAapCTBEHHOTO» JIESHUS B CIJIy NPOTHBONPABHOCTH, W IMOAYEPKHUBAJ, YTO
3TO KacaeTcs MpecTyIIeHHil M06oro xapakrepa' >, YIOMAHYTOE pElICHHE 110 ey
Bymepca Gbl10 BOCHPUHSITO HEKOTOPHIMHU CIIEHHATHCTAMHU CKENTHYeCKH . B cBoeM
ocoboM MHeHuU B nene 06 opoepe na apecm cynbs ad hoc Van den Wyngaert, kpu-
THKys MexnayHaponubiii Cyq 3a TO, 4TO OH B IEpEYHE OTPaHUYCHHH MMMYHHUTETa
yKa3zaj Ha €ro OTCYTCTBHE y OBIBIIET0 MHHHCTPAa MHOCTPAHHBIX JIeJl B OTHOLICHHUH
JIESTHUH, COBEPUICHHBIX B NIEPHOJ 3aHATHS JIOJDKHOCTH B JIMYHOM KadeCTBE, OTMETH-
na, 9yto B cBoeM pemieHnu Cyn “could and indeed should have added that war crimes
and crimes against humanity can never fall into this category”'**. U moguepxnyna
nanee: “Some crimes under international law (e.g. certain acts of genocide and of
aggression) can, for practical purposes, only be committed with the means and
mechanisms of a State and as part of State policy. They cannot, from that perspec-
tive, be anything other than ‘official’ acts”'*. Tor dakT, uto uaes o Tom, uT0 PyHK-
LMOHAJBHBII MUMMYHHUTET WHOCTPAHHBIX JIOJDKHOCTHBIX JIMII 3alIUINAET JEeHCTBUS
rOCyIapcTB, Ha CIIy’)k0e KOTOPBIX OHHM HaxomsTcs, “is increasingly echoed in judicial
and academic thinking”, npu3Haercs qaxxe KpUTHUECKH HACTPOCHHBIMH IO OTHOIIE-
HHIO K HeMy aBTopamu °,

60. rOBOpSIT npu 3TOM U O TOM, YTO €CJIM HE paCcCMATPHUBATHL COBCPIIACMBbBIC TOJIXK-
HOCTHBIM JIMIOM MPECTYIUICHUA 10 MEKAYHAPOAHOMY IIpAaBy Kak HeﬁCTBHH, KOTOpPbIC
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See note 539 and para. 191 in the memorandum by the Secretariat. beiBmnii rimaBa Cypunama
0OBHHSIICA B NIBITKaX U ybuiictBe 15 yenmosek B nexabpe 1982 roga. KommeHnTtapuii k sTomy
neny: L. Zegfeld. The Bouterse case. Netherlands Yearbook of International Law, 2001,

crp. 97-120.

CM. mepedeHs peleHnil HaMoHaIbHBIX cynoB: memorandum by the Secretariat, para. 192,

note 540—-545. Cm. taxxe R. van Alebeek, note 51 above, p. 286 ff.

Lord Goff of Chieveley: “The functions of, for example, a head of state are governmental
functions, as opposed to private acts; and the fact that the head of state performs an act, other
that a private act, which is criminal does not deprive it of its governmental character. This is
true of a serious crime, such as murder or torture, as it is of a lesser crime”. (Pinochet 111,
available at: http://www.publications.parliament.uk/pa/1d199899/1djudgmt/jd990324/pino3.htm).
Jlopn CnunH B nene Pinochet I takxxe ormetud, uto: ~ clearly international law does not
recognize that it is one of the specific functions of a Head of State to commit torture or
genocide. But the fact that in carrying out other functions, a Head of State commits an illegal act
does not mean that he is no longer to be regarded as carrying out one of his functions. If it did,
the immunity in respect of criminal acts would be deprived of much of its content. I do not think
it right to draw a distinction for this purpose between acts whose criminality and moral obliquity
is more or less great.” (Lord Slynn of Hadley in Pinochet I, available at:
http://www.publications.parliament.uk/pa/1d199899/1djudgmt/jd981125/pino02.htm).

“In my view, no order from a head of state in his capacity of the commander of the military to
its subordinates could be qualified as ‘non-official’. The decision of Amsterdam Court of
Appeal, that the December killings are ‘non-official’ acts and as consequence fall outside the
immunity claim, should therefore be rejected”. L. Zegfeld. op.cit., p. 115,

Arrest Warrant, Judgment, Dissenting opinion of Judge Van den Wyngaert, para. 36, at p. 161.
Ibid.

Cwm., HanpuMmep, R. van Alebeek, note 51 above, pp. 303—-304. XoTs 3TOT aBTOp NPUACPKHUBACTCS
KakK pa3 HHOW TOYKH 3PEHHUSI.
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MOTr'yT NMpUCBAUBATHCA IrOoCydapCTBY, Ha cny>1<66 KOTOPOT'O 3TO JIMIO HAXOAUTCH WJIH,
B ClIy4dac OBIBIIIETO JOJIDKHOCTHOT'O JIMIla, HAXOJHUJIOCh, TO HCJIb34 6y}.'{eT BCCTHU peYb O
Me)KHyHapOI[HO-HpaBOBOﬁ OTBETCTBCHHOCTHU 3TOTO rocyaapCcTrBa 3a JaHHOC MPECTYy-
HJ'ICHI/IGI”. 10T ApryMEHT JIOTMYCH U, BO3BMOXHO, YMECTCH, OAHAKO OH OCHOBAaH CKO-
pec Ha COO6pa)KeHI/I$[X IICJ'ICCOO6pa3HOCTI/I, HCXKCJIU Ha IMMOYBC ITpaBa.

61. Ecam paccmarpuBarh CUTyalHIo ¢ cyry0o NMpaBOBOIl TOYKH 3pEHHS, TO BO3HHU-
KaloT cileayoimue coodpaxenus. He BroJiHe MOHITHO, TOYEMY TSDKECTh IIPECTYITHO-
ro JesiHUsI MOXET MPUBOAUTH K U3MEHEHMIO €r0 IPUCBOCHUS KaK IS Ieled OTBET-
CTBEHHOCTH, TaK W JUIs LeJed nMMyHHTeTa. Eciu nmpoTuBoIpaBHbIe opULIHAIbHBIE
JIeSTHHS! JIOJDKHOCTHOTO JIMIA 0 00IeMy IpaBWIy NPUCBAWBAIOTCS TOCYIapCTBY H
MIPOJIOJDKAIOT CYUTATHCS €ro, T.e. OpHUIIMaNbHBIMU, JESIHUSIMH, TO TIoYeMy Haubolee
TSOKKUE W3 HHUX IIEPECTAalOT MPHUCBAMBATHCS TOCYAApCTBY M yTPadyMBaIOT XapakTep
opunuanbHeIX? W, COOTBETCTBEHHO, MTOYEMY TSDKECTB JIESHHS, NMPEIIOI0KUTEIBHO
COBEPILIEHHOTO MHOCTPAHHBIM JOJKHOCTHBIM JIMIIOM, NPUOCTAHABINBAET JEeMCTBHUE
NPUHIUIIA CYBEPEHHOTIO PAaBEHCTBA IrOCYNapCTB, U3 KOTOPOTO BBITEKAET NMpHUHAMJIE-
KAl MTHOCTPAaHHOMY TOCyJAapcTBY MMMYHHUTET ratione materiae ero JOJDKHOCTHO-
ro nmuua? KoneuHo, B psjie ciaydae TSXKKHE MEXKIyHapOAHBIE MPECTYILIEHUS COBEP-
Ial0TCS M JIMIAMHU, HE SBISIOMMMHUCS JODKHOCTHBIMM JIMIIAMHU TrocynapcTBa (Ha-
NpUMED, NPEACTABIAIOMMMU HEIPABUTEIBCTBEHHYIO CTOPOHY B XO/I€ BOOPYKEHHOTO
KOH(IIMKTa HEMEXAYHapoIHOTO xapakrepa). Ho B 3TuX cuTyauusx Bompoc 00 HM-
MYHHUTETE U HE BO3HHMKAeT. BO3HUKAeT OH TONBKO MIPUMEHUTENBHO K JOJKHOCTHBIM
JunaM rocygapcrBa. Mexay TeM, Kak MpPaBUIO, caMa BO3MOXHOCTh COBEpIIAaTh
MaciTaOHble TPOTHBOIPABHBIC JACHCTBHS BOSHUKAET y HUX TOJIBKO Ojlarogapsi Tomy,
YTO 3@ UX CIIUHOU CTOUT rOCYJapCTBO, OHU JEUCTBYIOT OT €70 UMEHHU, MOJIb3YSCh CO-
OTBETCTBYIOIIMM almnaparoM IpUHYXKICHUs, OTHaBasl IpHUKasbl U T.1. B 3Toi curya-
LN YTBEPXKACHHE O TOM, YTO TAKOTO Poja JACHCTBUS HOCAT YacTHBIH, a HE opULU-
aJIbHBIN XapakTep, BBINVIIUT, MTOXKAJIYH, KaK UCKYCCTBEHHAsl M HE BIIOJHE IpaBOBas
MONBITKA IIPEOA0JIETh Oapbep UMMYHHUTETa ratione materiae JOHDKHOCTHOTO JUIA OT
WHOCTPAHHOW YrOJIOBHOH IOPUCAUKIIUY.

62. Jlpyroe o0OCHOBaHHME COCTOMT B TOM, YTO MMMYHHTET ratione materiae Herpu-
MEHUM, IMOCKOJIBKY MPECTYITHOE NCSHUES MPUCBAUBACTCS HE TOJIHKO TOCYAapCTBY, HO
U JOJDKHOCTHOMY JIMILY, €r0 COBeme/IBmeMy138. MO’KHO OTMETHUTh B 3TOH CBS3H, YTO
B IIPCABAPUTEIIBHOM JIOKJIAJIe TAK)KE TOBOPHIJIOCH O TOM, YTO IMPUCBOCHHUE TOCYAAPCT-
BY MPOTHBOIPABHOTO JESHUS, COBEPIICHHOTO JOJDKHOCTHBIM JIMIIOM, JCHCTBOBAaB-
IIUM KaK TaKOBOE, HE UCKITIOYACT MPUCBOCHUS ITOTO K€ JASSHUS JOIKHOCTHOMY JTH-
uy139. OnHako OQUIIMANBHBIN XapakTep 3THUX ACHCTBHUU OT 3TOro He MeHsercs. B
9TOH CBS3W HE BIIOJIHE MMOHITHO, IOYEMY 3TO MCKIIFOYACT 3AIIUTY JTOJDKHOCTHOTO JTH-
[1a UMMYHHUTETOM ratione materiae, Mo CyTH SBISIOIIAMCS HMMYHUTETOM TOCYIapCT-
Ba, KOTJa peYb HJECT HE MPOCTO O IMPOTHBOIPABHOM JCSHHH, & O MPECTYIUICHUH IO
MEXKIYHAPOIHOMY IIPaBy 140,
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139
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Cwm., manpumep, D.S. Koller: “First, such acts quite often are official acts in the sense that state
actors carry them out in the name of the state. ... Second, this legal fiction would effectively
eliminate state responsibility, as acts done in one’s own capacity are no longer attributable to the
state.”, op. cit., p. 29. Cm. taxxke S. Wirth, “Immunity for Core Crimes? The ICJ’s Judgment in
Congo v. Belgium Case”, EJIL 13 (2002) 877, p. 891.

Cwm. cHocky 120 BbimIe.

Cwm. 1. 89 npenBapuUTEIBHOTO JTOKJIaaa.

B npuHnumne, eciau ciaeaoBarh JIOTHKE CTOPOHHUKOB pacCMaTPUBAaeMON TOUKH 3PEHHUS, TO
HMMYHHTET JOJDKHOCTHBIX JIMIL ratione materiae OT HHOCTPAHHOW YTOJIOBHOW FOPUCIUKIUHN HE
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63. Eme ogHo 000CHOBaHHE OTCYTCTBHS MMMYHHTETA ratione materiae JIeiCTBYIO-
IIMX 1 OBIBIIMX JIOJDKHOCTHBIX JIMI[ B CIIydae COBEPIICHUS WUMHU TSKKHX IPECTyILIe-
HUW TI0 MEXIYHapOJIHOMY IIpaBy COCTOHUT B T€3HCE O TOM, YTO ATH TsDKEJIeHIINe Ha-
pYIIEHHS MpaB 4YeJIOBeKa KPUMHUHAIN3YIOTCS M 3alPeIlaroTcsl UMIEPaTUBHBIMHU HOP-
MaMH 00IIero MexayHapoaHoro npasa. COOTBETCTBEHHO, 10 MHEHUIO CTOPOHHUKOB
JIaHHOW TOYKH 3PEHHMsI, ’TH HOPMBI jus COgens NpeBaJIUPYIOT Ha/l OOBIYHON JTHCIIO3H-
THBHOI HOPMOi1 MMMyHHTEeTa ratione materiae'*'. Takoii MO3MUKK HPUAEPKUBATIOCE,
B YaCTHOCTH, MEHBIIMHCTBO cynel B aenax Al-Adsani B EBpomneiickoM cyzne mo mnpa-
BaM uenoBeka' . B 0coGoM MHeHHH cyneii Po3akuca, Kadmuma, Koctelr, ®wiba-
O0axepa, Kabpana bappero u Bamkuua ropopmiiocs, B yactHocT: “Due to the inter-
play of the jus cogens rule on prohibition of torture and the rules on State immunity,
the procedural bar of State immunity is automatically lifted, because those rules, as
they conflict with a hierarchically higher rule, do not produce any legal effect. In the
same vein, national law which is designed to give domestic effect to the interna-
tional rules on State immunity cannot be invoked as creating a jurisdictional bar, but
must be interpreted in accordance with and in the light of the imperative precepts of
Jus cogens”'™. TlpumepHo 06 5TOM e roBopuna Jopa Mumrer B aene
Iunouem III'*. B nene ®eppunu Kaccaumonnsiit Cyn Wrtamuu ykasaln, uTto coBep-
LIEHUE MEXIYHAPOJHBIX MPECTYIUICHUH SBISETCS TSHKKUM HapylieHHEeM (QyHIaMeH-
TaJIBHBIX NIPaB YEJOBEKa U YHHBEPCAIbHBIX IEHHOCTEH MUPOBOTO COOOIIECTBA U YTO
9TH LEHHOCTH 3alIMIIECHBl UMIIEPATUBHBIMH HOPMaMH MEXIYHapOJHOTO IpaBa, 4TO
BJIEUET 3a cO00I TO, YTO HAI[MOHAIBHBIE CYJIbI 00JIa1al0T YHUBEPCAIBLHOM yTrOJIOBHON
Y TPaXJTaHCKOW IOPUCIUKIKEH B OTHOUICHWW HHMX, M OHHM MpeoliajaloT HaJ IpPHH-
uunom ummysurera'”. B nene Jlozano, B EHTpe KOTOPOro GbLl BOIPOC 00 MMMY-
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JIOJKEH CYIECTBOBATh BOOOIE, @ HE TOJIBKO IPUMEHUTEIBHO K MEXAyHapOIHBIM
MPECTYIUICHUSM, MTOCKOJIBKY JH000€ (2 He TOJIBKO TSKKOE) IMIPOTUBONPABHOE JCSIHHE
JOJKHOCTHOTO JIUIa B OQHIHaIbHOM Ka4eCTBE MOXKET OBITh IPUCBOCHO HE TOJIBKO TOCYAapCTBY,
HO M CaMOMY JOJDKHOCTHOMY JIUILY.

HecMoOTpst Ha TO, YTO HIMMYHHUTET BBITEKACT U3 MPHHIIKIIA CYBEPECHHOTO PaBeHCTBA rOCYAapCTB,
SIBJISIFOLLETOCSI OJJHUM M3 OCHOBOIIOJATraOUINX MPUHIIMIIOB MEXAYHAapPOIHOTO Mpasa,
M0-BHANMOMY, IPAaBHIBHO PACCMATPUBATh HOPMY HMMYHHTETa KaK AMCIIO3UTHBHYIO, OT KOTOPOit
rocyaapctBa MOTYT OTCTYMHUTH [0 COITIAIICHUIO MEXIY COOOM.

European Court of Human Rights Judgment of 21 November 2001, Case of Al-Adsani v. The
United Kingdom (App No. 35763/97), http://hudoc.echr.coe.int.

Al-Adsani v. United Kingdom, op. cit. Joint dissenting opinion of Judges Rozakis and Caflisch
joined by Judges Wildhaber, Costa, Cabral Barreto and Vaji¢, para. 3 (available at:
http://hudoc.echr.coe.int).

Lord Millett: “The international community had created an offence for which immunity ratione
materiae could not possibly be available. International law cannot be supposed to have
established a crime having the character of a jus cogens and at the same time to have provided
an immunity which is co-extensive with the obligation it seeks to impose” (Pinochet III).
Ferrini v. Republica Federale di Germania, Corte di Cassazione, Joint Sections, Judgment 6
November 2003-11 March 2004, n. 5044, paras. 9, 9.1. B nanHom zene, kak u B aene Al-Adsani
B EBpormeiickoM cyze o mpaBaM 4eloBeKa, pedb Huia 00 HMMYHHTETE TOCYAapCcTBa, a HE ero
IOJDKHOCTHBIX Juil. [Ipu aTom Cya paccMOTpes U pelieHHs] HEKOTOPBIX APYTHX HAIIMOHAIBHBIX
CYZOB 10 YTOJOBHBIM [€JaM MPOTHB HHOCTPAHHBIX JOJKHOCTHBIX JIMI U CYEJ, YTO OHA
CBUIETEIBCTBYET O TOM, UYTO (pyHKIMOHAIBHBI HMMYHHTET TaKHX JIHII HE JefCTBYET B Ciiy4ae
0OBUHEHHUS UX B MEXKIYHAPOJHBIX NMPECTyIUICHUAX. JTa mo3unus BepxosHoro Cyna Uranuu
MOJy4YHiia pa3BUTHE B pelICHUH 110 TpakaaHckomy neny Middle (Corte di Cassazione — First
Section Judgment 21 October 2008-13 January 2009, n. 1072). (Cm. F. Moneta, State immunity
for international crimes: The case of Germany versus Italy before the ICJ, available at:
www.haguejusportal.net. Cm. Takxe neno Prefecture of Voiotia v. Germany in Supreme Court of
Greece, no 11/2000 of 4 May 2000, http://www.haguejusticeportal.net/Docs/NLP/Greece/
Voiotia_SupremeCourt_4-5-2000.pdf; AJIL, v. 85, p. 198)
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HUTETE OT YTOJIOBHOW IOpHUCIMKIMHU VTammu aMepuKaHCKOTO BOEHHOCIYXAIIEeTo B
CBSI3U C MPECTYIICHHUEM, MPEIOJIOKHUTENIBHO coBepuieHHBIM B Mpake, Kaccannon-
ueiii Cyn ykasan, 4Tto “a customary rule was emerging to the effect that the immu-
nity of a state did not cover acts which qualified as crimes under international law.
The rationale behind this exception to immunity lay in the fact that, in case of con-
flict between the rules on immunity and those establishing international crimes, the
latter, being rules of jus cogens, had to prevail”'*. Dra Touka 3peHns BbICKa3bIBACT-
cs B gokTpuHe' V| ee mpumepxuBancs B CBOeM 0c060M MHEHMH 10 aelxy Q6 opdepe
na apecm cyapst Al-Kasawneh'*.
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ITo muenuto nopaa Bingham of Cornhill, “[t]he Ferrini decision cannot... be treated as an
accurate statement of international law as generally understood” (Jones v. Ministry of Interior
Al-Mamlaka Al-Arabiya AS Saudiya (the Kingdom of Saudi Arabia), Opinions of the Lords of
Appeal, 14 June 2006, para. 22, available at: http://www.publications.parliament.uk/pa/
1d200506/1djudgmt/jd060614/jones.pdf).

Lozano v. Italy, Appeal Judgment, Case No 31171/2008. 3nech uCronb3yeTcs: U3I0KEHHE
pelieHus Ha aHIHiicKOM s3bike, npuBeneHHoe B Oxford Reports on International Law, ILDC
1085 (IT 2008), available at http://ildc.oxfordlawreports.com. B sTom pemenuu Cyn, HecMOTps
Ha U3JI0KCHHOE, IPU3HAI, YTO UTAIBSIHCKHE CY/Ibl HE MOTYT OCYUIECTBIIATh FOPUCIAUKIIHIO B
OTHOMICHUHU MPECTYIUICHHS, IPEAMOIIOKUTEIBHO COBEPUICHHOTO JI03aHO, TOCKOIBKY OHO HE
SBJISICTCSI BOCHHBIM IIPECTYIUICHHEM, COOTBETCTBEHHO, Ha HEr0 HE PACIPOCTPAHACTCS yKa3aHHOE
HCKIIIOYCHHE U HHOCTPAHHBIM BOCHHOCIYKAIIMH ITOJIB3YeTCsl HIMMYHHTETOM ratione materiae,
KOTOPBIM B COOTBETCTBHUH C OOBIYHBIM MEXXIYHAPOJHBIM IIPABOM IOIB3YIOTCS OPTaHbI
rocynapcta. B oTHoIIeHHM IMMYHHTETA ratione materiae B peiieHuu (Cyasi 0 UCIOJIB3yeMOMY
nepeckasy) ropopurcs ciaenytomee: “Under a well-established rule of customary international
law, which was universally accepted both in the prevailing legal literature and in domestic and
international judicial decisions ... acta iure imperii performed by organs of a state in the
discharge of their functions were covered by immunity and therefore could not be subjected to
the civil or criminal jurisdiction of a foreign state. The rule of immunity ratione materiae,
which had to be distinguished from that concerning immunity ratione personae enjoyed by
certain state officials, was simply a corollary to the customary international rule establishing the
immunity of a state from the jurisdiction of a foreign state in relation to acta iure imperii of its
organs. Since each sovereign state was free to determine its internal structure and to designate
the individuals acting as state organs, it followed that acts performed by state organs constituted
the exercise of state functions and therefore were to be attributed to the state. Consequently,
only the state could be held responsible for such acts”. Ibid.

Cwm., Hanpumep, P. Taitnop: “Because torture violates jus cogens norms, it may be an implied
waiver of immunity. Jus cogens norms are internationally accepted rules of conduct for
sovereign states. They have the highest status in international law. Sovereign immunity, on the
other hand, stems from customary international law and is not a jus cogens norm. Sovereign
immunity may therefore be unavailable for violators of jus cogens — in effect, the violations
may be implied waivers of immunity” . Taylor R.H. “Pinochet, Confusion, and Justice: the
Denial of Immunity in U.S.Courts to Alleged Torturers Who Are Former Heads of State”,
Thomas Jefferson Law Review 24 (Fall 2001), p. 114. K. [TapaeTt 00bsiCHIET OCHOBaHHE 3TOTO
noaxozaa tak: “Although the trumping argument has not been generally accepted, the reasoning
behind it has some validity. First, the effects of a jus cogens norm are not limited to treaties, but
extend to customary international law and to domestic law and practice. Secondly, to give
proper effect to a jus cogens norm, it must override not only contrary rules of substance, but
rules which prevent its enforcement. In the context of torture, this would mean the jus cogens
prohibition overrides not only domestic law permitting the practice of torture, but also the
operation of immunity to prevent enforcement of rights related to the norm itself. As the rules of
immunity are not jus cogens, they must yield to the effect of the hierarchically superior norm”.
in “Immunity in Civil Proceedings for Torture: the Emerging Exception”, European Human
Rights Review, 2006, No. 1, p. 51.

148 Arrest Warrant, Judgment, Dissenting opinion of Judge Al-Khasawneh, para. 7, at p. 98. (“The

effective combating of grave crimes has arguably assumed a jus cogens character reflecting
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64. Opnako OonpIIMHCTBO cyne B genax Al-Adsani, Kalogeropoulou et al. v.
Greece and Germany B EBporeiickoM cyie o mpaBaM 4YeJIOBeKa C TaKOW MOo3UIuei
He coracwiock. B penienun no aeny Al-Adsani B 3TOH cBsi3u yka3biBajoch: “Not-
withstanding the special character of the prohibition of torture in international law,
the Court is unable to discern in the international instruments, judicial authorities or
other materials before it any firm basis for concluding that, as a matter of interna-
tional law, a State no longer enjoys immunity from civil suit in the courts of another
State where acts of torture are alleged”'®. Iosunus EBpomneiickoro cyaa mo npaBam
uejoBeKa B ATHMX JejaX HAIIa MOINEPXKKy B JokTpure'’. B To e BpeMs Hajo
MMETh B BUJIY, YTO B YINOMSHYTBHIX Jeiax EBpomelickuii cyd mo mpaBaM yeJoBeKa
HMeJ JIeJI0 C IMMYHHTETOM TOCYJapCTBa OT I'PaKJAHCKOHN IOPUCAMKINH, & HE C UM-
MYHHUTETOM JOJDKHOCTHBIX JIUI] TOCYAapcTBa OT MHOCTPAHHOW yTrOJIOBHOW IOPUCIUK-
unn ', B Memopanayme Cekperapuara oTMedaeTcs, 4To “it may not seem to be self-
evident that a substantive rule of international law criminalizing certain conduct is
incompatible with a rule preventing under certain circumstances, prosecution for
that conduct in a foreign criminal jurisdiction”. [IpeacTaBnsiercst Bce ke, 4TO CUTya-
nus sBusgercs Oosee ompeneileHHOH. MMmmneparuBHBIE HOPMBI, KPUMHHAJIU3YIOIINE
MEXIyHapoaHbIe NPECTYIUICHHS, HaXoAATcsl B cepe MaTepuaibHOro npasa. Hopma
00 MMMyHHUTETE, KaK OTMEYajoCh BBINIE, HOCHT IPOLIECCYaJbHBIH XapakTep, He
BIIMSIET Ha KPUMHHAIHM3ALUIO NESHHUI, O KOTOPBIX MAET pedb, HE OTMEHSET OTBETCT-
BEHHOCTH 32 HUX M JaXe HE MCKJIOYAET MTOJHOCTHIO YTOJOBHYIO IOPUCAMKIUIO B OT-
HOIICHUH ATUX JESIHUH, KOTZa OHM COBEPIIEHBI HHOCTPAHHBIM JJOJKHOCTHBIM JIMIIOM
(MMMYHUTET 3alIMINAeT JIMIIb OT ONpeAeNIeHHBIX NeicTBHi). Ilockonbky HOpMa 00
WMMYHHUTETE, C OXHOH CTOPOHBI, © HOPMBI, KPUMHHAIU3YIOIIUE ONpPEAEIEHHOE T10-
BEJICHHE WJIM YCTAaHABJIMBAIOIIME OTBETCTBEHHOCTh 32 HETr0, — C APYIrO, peryaupy-
0T pa3HbIe BOIPOCHI U JIEXKaT B pa3sHBIX 00JAcTAX Ipasa (IMpoleccyalbHON U Mare-
pUanbHOM, COOTBETCTBEHHO), OHHM BPSI JH MOTYT KOH(IMKTOBaTb MEXIy COOO,
Jlayke HECMOTPsI Ha TO, YTO OJIHM W3 HUX SIBISIIOTCS WMIIEPAaTUBHBIMH, a JIpyras —

IUACHO3UTHBHOM 152
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recognition by the international community of the vital community interests and values it seeks
to protect and enhance. Therefore when this hierarchically higher norm comes into conflict with
the rules on immunity, it should prevail.”).

Al-Adsani v. The United Kingdom, European Court of Human Rights Judgment, 21 November
2001, para. 61. Dra mo3unus Hamia OTpaXXeHHE U B penieHnu no aeny Karogelopoulou: “The
Court does not find it established, however, that there is yet acceptance in international law of
the proposition that States are not entitled to immunity in respect of civil claims for damages
brought against them in another State for crimes against humanity”.

Cwm., Hanpumep, L.M. Caplan, note 152 below; Markus Rau, After Pinochet: Sovereign
Immunity in Respect of Serious Human Rights Violations — The Decision of the European
Court of Human Rights in the Al-Adsani Case, 3 German Law Journal No. 6 (2002) (available
at: http://www.germanlawjournal.com).

See memorandum by the Secretariat, para. 195.

A. 3uMMepMaHH, HaIIpIMEp, B 3TOH CBA3H OTMedal, 4To “it seems to be more appropriate to
consider both issues as involving two different sets of rules which do not interact with each
other.” A. Zimmermann, Sovereign immunity and violations of international jus cogens — some
critical remarks, 16 Michigan journal of international law 433, 438 (1995). 3xech, MOXeT ObITb,
YMECTHO TaKXe COCJIaThCs M0 aHAJOruu Ha MHeHue MexnyHapogHoro Cyna, BRICKa3aHHOE B
pemenuu no aeny Boctounsiii Tumop. [lopTyranus B 3Tom aene yTBepKaaia, Cpead Ipovero,
yro “[t]he rights which Australia allegedly breached were rights erga omnes and that
accordingly Portugal could require it, individually, to respect them regardless of whether or not
another State had conducted itself in a similarly unlawful manner.” Ha sto Cyn yka3an
crnenytoiee: “[T]he Court considers that the erga omnes character of a norm and the rule of
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65. C TeM, 4yTO MMIIEpaTHBHAs HOpMa, 3aIpeIlaroliasi MbITKH, MPEBAIUPYET Hal
HOpPMOW 00 MMMYHHTETE MHOCTPAHHOTO TocyaapcTBa, He coracuiack B 2006 roxy
BoIciias cyneOHas nHcranius CoenunnenHoro Koponescrsa BenmukoOpuranun u Ce-
BepHO# Mpnanauu B nene Jones (B 3TOM jene pedub Huia 00 UMMYHHTETE OT WHO-
CTpPaHHOI IOPHCAMKIMK KaK TOCYIapCTBa, TaK M ero JOJKHOCTHOro nuua)' ™. B atom
nene nopa Xopdman ormetni, B yactHocTH: “The jus cogens is the prohibition on
torture. ... To produce a conflict with state immunity, it is ... necessary to show that
the prohibition on torture has generated an ancillary procedural rule which, by way
of exception to state immunity, entitles or perhaps requires states to assume civil ju-
risdiction over other states in cases in which torture is alleged. Such a rule may be
desirable and, since international law changes, may have developed. But, contrary to
the assertion of the minority in A/-Adsani, it is not entailed by the prohibition of tor-
ture”'*,

66. T'epmanus cousna HalpaBJIEeHHOE ITPOTHB Hee pelieHue no aerny Peppunu, Kak u
HECKOJIBKO JIPYTUX MAYLIMX B 3TOM pyCII€ PEHICHUI HTaIbSIHCKUX CYJOB, JAEHCTBUS-
Mu MTanuun, HapylialomyMu ee MMMYHHTET W, COOTBETCTBEHHO, IIPOTHBOPEUALUMHU
MEXIyHapoJAHOMY IpaBy, U obpaTtmnacs B MexayHaponusiii Cyn. B oOpamennn B
Cyn TI'epmanus, cpenu mpouero, ykaseiBaetT: “In the Ferrini case and in subsequent
cases the Corte di Cassazione has openly acknowledged that it did not apply interna-
tional law as currently in force, but that it wished to develop the law, basing itself
on the rule ‘in formation’, a rule which does not exist as a norm of positive interna-
tional law. Through its own formulations, it has thus admitted that by its restrictive
interpretation of jurisdictional immunity, i.e. by expanding Italy’s jurisdiction, it is
violating the rights which Germany derives from the basic principle of sovereign
equality”'”®. Bepxosmbiit cyn OnTapuo B Kamane B pemenun no aeny Bouzari B
2002 rogy ykasai, uto “[a]n examination of the decisions of national courts and in-
ternational tribunals, as well as state legislation with respect to sovereign immunity,
indicates that there is no principle of customary international law which provides an
exception from state immunity where an act of torture has been committed outside
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consent to jurisdiction are two different things. Whatever the nature of the obligation invoked,
the Court could not rule on the lawfulness of the conduct of a State when its judgment would
imply an evaluation of the lawfulness of the conduct of another State which is not party to the
case. Where this is so, the Court cannot act, even if the right in question is a right erga omnes.”
East Timor (Portugal v. Australia), Judgment, 1.C.J. Reports 1995, para. 29. Ha 3to MmHeHHe
MexnynapogHoro Cyna B TakoM ke KoHTekcTe ccbutaercs b. Crepn. Cm. B. Stern, note 70
above, pp. 546—547. Takxe KPUTUKYSI TCOPHIO KHOPMATUBHON HEpapPXHUU», XOTSA U B HECKOJIBKO
uHoM kiroue, L.M. Caplan numet: “Essentially, the norms of human rights and state immunity,
while mutually reinforcing, govern distinct and exclusive aspects of the international legal order.
On the one hand, human rights norms protect the individual's “inalienable and legally
enforceable rights ...against state interference and the abuse of power by governments”. On the
other hand, state immunity norms enable state officials “to carry out their public functions
effectively and ... to secure the orderly conduct of international relations. To demonstrate a
clash of international law norms, the normative hierarchy theory must prove the existence of a
jus cogens norm that prohibits the granting of immunity for violations of human rights by
foreign states. However, the normative hierarchy theory provides no evidence of such a
peremptory norm”. L.M. Caplan, State Immunity, Human Rights, and Jus Cogens: a Critique of
the Normative Hierarchy Theory”, AJIL, vol.97 (2003) 741, p. 772.

153 Jones v the Ministry of the Interior Al-Mamlaka Al-Arabia as Saudiya (The Kingdom of Saudi

Arabia), House of Lords Judgment 14.06.2006, [2006] UKHL 26.

154 Tbid, Lord Hoffman, paras. 44-45.
155 Case concerning jurisdictional immunities (Federal Republic of Germany v. Italian Republic),

Application of Federal Republic of Germany, 2008, para. 13, available at www.icj-cij.org.
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the forum, even for acts contrary to jus cogens. Indeed, the evidence of state prac-
tice, as reflected in these and other sources, leads to the conclusion that there is an
ongoing rule of customary international law providing state immunity for acts of
torture committed outside the forum state”'*®. Bmecre ¢ Tem B nenax @eppunu u by-
3apu CyllaMH OCYIIECTBIIsIIach I'pakJaHcKas opucnukius. [Ipu atom B nene Byzapu
OBIJIO TPOBEACHO pasjiMyue MEXAY CUTYalHMsIMH C UMMYHHTETOM OT MHOCTPaHHOM
IOPUCAMKINK, KOTAA pedb WACT O MPECTYIUICHHUU NBITKH, B 3aBHCHUMOCTH OT TOTO,
OCYIIECTBIISICTCS JIM TPa)KAaHCKas WM yrojloBHas ropucaukuus. [lonTBepauB uM-
MYHHUTET TOCYIapcTBa B MEPBOM Cliydae, AMCIUISIUOHHBIA Cyl OTMETHI, YTO UHIM-
BHJI MOXET OBITh IPHBJIEYEH K YTOJIOBHOW OTBETCTBEHHOCTHU 32 IBITKH, COBEPILICH-
Hble 32 pyOexoM, 6e3 IOJUMHEHHs OJHOTO TOCYIApCTBA IOPHCIMKIMH JPYroro' .
Pemenne naer onpeneieHHbIE OCHOBAHUS 110J1araTh, YTO IPUBJIEYCHNE HHOCTPAHHO-
ro JOJDKHOCTHOTO Jsnia B KaHazne 3a MBITKM BO3MOXHO B CBS3M C 00s3aTeJIbCTBAMU
Kananpl mo KoHBEHIIMM MPOTHUB MBITOK M APYTUX KECTOKHUX, OSCUCTOBEYHBIX H JAPY-
IUX YHIDKAIOMIUX JOCTOMHCTBO BHIOB OOpaimieHus: U Haka3zaHus 1984 r., unu, Bechb-
Ma, BIPOYEM, THIIOTETHYECKH, B CBSI3U C TEM, YTO MBITKH HE MOIIHU Obl paccMaTpH-
BaTbCs Kak (DyHKIMS rocyaapcTBa, HO, B JIOOOM cilydae, HE B CBSI3H C CyIIECTBOBa-
HUEM OOBIYHOM MMIIEpAaTHBHON MEXIYHApPOIHO-IPABOBOW HOPMBI, MpEBaIHPYOIICH
HaJ JMCIIO3MTHUBHOIN HOpMOil 06 MMMyHHTeTe' ™. BO3HHKAaeT BOIPOC, MOXHO JIH B
MIPUHIMIIE BECTH Pedb O TOM, YTO IOCIEIACTBUS 3aNPEIICHUS TSDKKUX MEXITYHapO.I-
HBIX MPECTYIJICHUI HOPMaMHU jus cogens JJisi KMMYHUTETa MOTYT OBbITh Pa3iH4YHbI B
3aBUCHMOCTH OT TOTO, KaKOW BHJ IOPUCAUKIHMH OCYIIECTBISETCS — TpakIaHCKas
Win yronoBHas. [IpencTaBisieTcs, YTO HU MPAKTHKA, HU JIOTHKA HE CBUACTEIbCTBYIOT

B IMOJIB3Y TOI'0, YTO TAKHUE MOCJICACTBUA PA3JINYHBI 159.

67. U ewe oguH BOIPOC, BOZHHUKAIOUIMK B CBA3U C pacCMaTpuBaeMbIM 00OCHOBa-
HHAEM HCKJIIOYECHHS W3 MMMYHHTETa. ECIM HOPMBI, KpUMHHAJIU3YIOIIME W 3arpe-
HIAIOIMeE OTpEJeICHHBIE JesHNs, Oynydd HOpMaMH jus cogens, NpEeBaMPYIOT Hal
MMMYHHTETOM TOCYAapcTBa W/WIM JOJDKHOCTHOTO JIMIA, TO MTOYEMY TOJIBKO HaJl UM-
MYHHTETOM ratione materiae? MIMMyHHTET ratione personae TOXX€ HOCHT AHCIIO3H-
tuBHEI xapaktep'®. JIorudHO GBLIO GBI MPEJIOT0KHTH, YTO OH TAKXKe CTAHOBHTCS

156

157
158
159

160

Bouzari v. Iran [2002] O.J.No. 1624, Ontario Superior Court of Justice, Judgment, para. 63
(available at www.haguejusticeportal.net). 9To penrenne 6bLI0 MOATBEPXKACHO ATEUIAIHOHHBIM
cynom Ontapuo B 2004 r. Bouzari v. Iran [2004], Court of Appeal of Ontario, Judgment,

para. 95 (available at: http://www.canlii.org). [IpenmeTom gaHHOTO Aeia cTal I'pakTaHCKUN HCK
0 Bo3MeuleHnu Mpanom ymep6a, IpUUMHEHHOTO B PE3yJIbTaTe NBITOK, COBEPIICHHBIX HA
TeppuTopun MpaHa B OTHOLIEHUH €ro rpakaHHUHA.

Bouzari v. Iran [2004], Court of Appeal of Ontario, Judgment, paras. 91, 93.

CM., B 4aCTHOCTHU, MYyHKTBI 69—81, 89—91 perienust AnessiiuOHHOrO cyaa, ibid.

[Ipupona 060ux BUIOB IOPUCIUKIIUU OJIMHAKOBA — OCYIIECTBICHUE BIACTHBIX MPEPOTaTUB
rocynapctsoM. Eciu umnepaTuBHas HOpMa NpeBagupyeT HaJl HUMMYHHUTETOM, TO HE UMEeT
3HAYCHUSI OT KaKOH FOPUCIUKINY — IPaKAaHCKOM WIN yroJOBHOW — UMMyHHUTET. M HAa060poT.
Tem Oonee, uTo HHOTAA 00a BHAA OCYLISCTBIACMON IOPUCAUKIIUN OYEHb OJIM3KU — HAIpUMep,
KOTJla TPaXKIAHCKUHM MCK NPEbsIBIsSETCS U PACCMAaTPUBACTCS B PaMKax yroJIOBHOIO Jeja.
MOXHO BCTPETUTh U YTBEPKACHHE O TOM, YTO HIMMYHHTET JEHCTBYIOIIEro INIaBbl TOCYAapCTBa,
T.. JIMYHBI UMMYHHUTET, HOCUT UMIEPAaTUBHBIN Xapakrep (CM., HAIpUMep, MHEHHE JIopa
Xoyrma, ynoMuHaeMoe B CIeAyIUIeld CChUIKE), HO C HUM TPYAHO coracuThes. [ocynapcTa, Kak
NpeNCTaBIsACTCs, 6E3yCIOBHO, MOTYT 3aKIIOUUTh MEXIyHaPOIHBIH JOTOBOP, COITIACHO KOTOPOMY
HX JNeHCTBYIOLIUE IIaBbl HE OyyT MOJB30BaThCsl HMMYHUTETOM OT YTOJOBHOH IOPUCAUKLIUU
JIF000TO M3 YYaCTHUKOB TAHHOTO JoroBopa. Jlymaercs, HET OCHOBaHHUU MoJjiarath, 4TO TaKOU
noroBop Oynet HeneWcTBUTENBHEIM. CM. cTathio 8 (1) pesomronun MucTtuTyTa 2001 rona,
cuocka 40 Beimre (“States may, by agreement, derogate to the extent they see fit, from the
inviolability, immunity from jurisdiction and immunity from measures of execution accorded to
their own Heads of State™).
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HEJICHCTBUTEIIBHBIM B Pe3yJibTare JeHCTBHS KOH(IMKTYIOMEH C HUM MMIIEpaTUBHOU
HOopMbl. OJTHAaKO Jlake CTOPOHHHUKHM TOTO, YTO MMMYHHUTET ratione materiae ucuesaer,
KOI'Zla pedb HJET O TSHKKUX MEXIYHapOIHBIX IPECTYIUICHUAX, KaK IIPaBUIO, «TAaK
JIaJIEKO» UATU BCE K€ HE XOTAT U HE OCHApPUBAIOT JEHCTBUTEIBHOCTH NEPCOHATBHO-
ro I{{SI;AMYHHTeTa JEHCTBYIOMNX Hanbosiee BBICOKOTIOCTABICHHBIX JOJDKHOCTHBIX
R10%01 G

68. Emie ogHo 000CHOBaHME MCKIIIOUYCHHS M3 UMMYHHUTETa ratione materiae cocto-
UT B TE€3UCE O TOM, 4TO chopMupoBasiack 0ObIYHAs HOpMa MEXIAYHAapOAHOIO IIpaBa,
COITIaCHO KOTOPOH 3TOT MMMYHHUTET HE JIEHCTBYET, €CIU JAOHKHOCTHOE JIUIIO COBEP-
LIMJIO TSKKOE TPECTYIUICHHE 110 MEeXIyHapomHoMy mpaBy ', JIOKa3pIBalOT CyliecT-
BOBAaHME TAKOIl HOPMBI CCBIIIKAMH Ha MOJIOKCHUS yUPEIUTEIbHBIX TOKYMEHTOB MEXK-
IYHapOAHBIX YTOJIOBHBIX TpHOyHa 0B, HaunmHas ¢ HiopHOeprckoro m Tokuiickoro, u
ux pemenus'®, MexIyHapoaHbIE JOTOBOPHI, KPUMHUHAJH3YIOL[ME TaKHe ICSHHS,
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16

-

162

163

WuTepecen B 3TO# CBsI3M claeAyronuii naccax u3 crarbu B. Stern: “Une autre interrogation
concerne le statut du chef d’Etat en exercice, dont I’immunité absolue en mati¢re pénale a été
réaffirmée. Si la solution adoptée pour I’ancien chef d’Etat est fondée sur la nature de jus
cogens de I’interdiction d’un crime qui prévaut sur toute régle accordant I’impunité pour un tel
crime, il est difficile de comprendre pourquoi elle ne s’appliquerait pas également aux chefs
d’Etat en exercice, a moins que leur immunité absolue soit également considérée comme une
régle de jus cogens, ce qui est loin d’étre évident. C’est pourtant la position adoptée par Lord
Hope dans la deuxieme décision [peus uner o aene [lunouera — P.K.], puisqu’il a invoque ‘the

jus cogens character of the immunity enjoyed by serving heads of states’ précisément pour dire

qu’il n’est pas évident que I’immunité ayant cette place dans la hiérarchie des normes doive étre
facilement enlevée aux chefs d’Etats en fonction.

Mais le raisonnement inverse est aussi possible et déja certains considérent que puisque
I’immunité a été levée pour certains actes commis par d’anciens chefs d’Etat, on ne voit pas
pourquoi elle ne le serait pas également pour les chefs d’Etat en exercice. Bien sur, le recul de
I’impunité doit étre encourage, mais pas a n’importe quel prix. Personnellement, je pense que la
prochaine étape, demandée par certaines ONG, autorisant la poursuite de chefs d’Etat en
exercice devant n’importe quelle juridiction nationale exergant une compétence universelle ne
devrait pas étre franchie. L’exemple d’une cour de Belgrade condamnant, le 21 septembre 2000,
14 leaders occidentaux parmi lesquels Bill Clinton, Tony Blair et Jacques Chirac, a 20 ans
d’emprisonnement pour les actions de ’OTAN en Yougoslavie, montre certains des possible
effets contre productive qu’il y aurait a ouvrir trop largement cette voit.” B. Stern, note 70
above, pp. 525-526.

See memorandum by the Secretariat, paras. 197-204. Co6ctBenno, Kaccanmonnsiit Cyn Uranun
B YIIOMSIHYTBIX PEUICHHUSX TOXE TOBOPHUT 00 0O0BIYHOI HOpMeE, YyCTaHABIMBAIOLICH U3BATHE U3
MUMMYHHUTETa ratione materiae, Ho B 00Jiee Y3KOM CMbICIIE — TaM pedb UaeT 0 GopMupyromencs,
10 MHCHHIO Cy/a, 0OBIYHON HOpME MEXIYHAapOIHOIO paBa, COIIACHO KOTOPOii 3amperiarnme
MEXK/yHapOAHbIC MPECTYIJICHUS] UMIICPATHBHBIC HOPMBI IPEBAIUPYIOT HAJ KMMYHHUTETOM ratione
materiae.

W3 OTHOCHTEIBHO COBPEMEHHBIX PEIICHUI MEXKIYyHAPOIHBIX TPUOYHAIOB, IUTHPYEMbIX B 3TOM
cBsi3H, cienyet BeaenuTh pemenue MTBIO no neny Blaskic, B koTopoM, B 4acTHOCTH,
TOBOPHTCS, YTO UCKIIIOUYEHUS U3 OOBIYHONH HOPMBI MEXIyHAPOIHOTO MpaBa O GpyHKINOHAIEHOM
MMMYHHTETE TOJDKHOCTHBIX JIMI rocyaapcerBa “arise from the norms of international criminal
law prohibiting war crimes, crimes against humanity and genocide. Under these norms, those
responsible for such crimes cannot invoke immunity from national or international jurisdiction
even if they perpetrated such crimes while acting in their official capacity.” Prosecutor v.
Blaskic, case No.IT-95-14, Appeals Chamber Judgment on the Request of The Republic of
Croatia for Review of the Decision of Trial Chamber of 18 July 1997 (Issuance of Subpoenae
Duces Tecum), 29 October 1997, para. 41 (available at http://www.icty.org/case/blaskic/4). B
9TOM PEIICHUH HE TOBOPHUTCS O TOM, 4TO C(OPMHUPOBAIACh OOBIYHASI HOPMA MEXIYHAPOIHOTO
IpaBa, yCTaHaBJIMBAIOLIAsl HCKIIOYEHNE U3 HMMYHHUTETA ratione materiae, 1 BooOue He
MPUBOAMUTCS HUKAKUX OOBSICHEHUH TOMY, TOYEMY HCKIIFOYCHHSI CYIIECTBYIOT. ECiin mombITarbest
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Kak, HallpuMep, TeHOLU/I U arnapTens. DTH apryMEeHThl JOCTaTOYHO MOAPOOHO H3JI0-
xeHsl B MeMopanayme Cekperapuara'®. [Tpusonuiucs onu u Benbrueii B Mexay-
HapoxHoMm Cyne B nene O6 opoepe Ha apecml“. Kak u3zBectHo, MexayHapoIHBII
Cyn He cornacuics ¢ 3TUMHU apryMEHTaMM HHM NPHUMEHUTEIBHO K UMMYHUTETY ra-
tione personae AEHCTBYIOIIETO MUHHCTPAa MHOCTPAHHBIX JeN (M APYTHX TOJDKHOCT-
HBIX JIMII, TIONB3YIONMUXCSA TAKAM UMMYHHTETOM) ', HM NPUMEHHTENEHO K HMMYHH-
TeTy ratione materiae GBIBIIMX JOKHOCTHBIX JIHII, IIPH3HAB €r0 CyliecTBoBanue ' ®.
Tem He MeHee Te3HC O CYIIECTBOBAHUHU YIOMSIHYTOH OOBIYHON HOPMBI ITO-IIPEKHEMY
BbIBUTraercs. OJHUM U3 OCHOBHBIX apTyYMEHTOB B €ro IOJIb3y, IOMHUMO IEpEdHC-
JICHHBIX, SIBJISIETCS CCBIJIKA HA LIEJIBIA Psij] pEelIeHU HAallUOHAJIBHBIX CyJA0B, KOTOPHIE,
10 MHEHUIO CTOPOHHHUKOB 3TOH TOUKHU 3pEHUS, CBUIAETEIBCTBYIOT O TOM, YTO UMMY-
HUTET HE ABISETCS NPENATCTBUEM IJI OCYIIECTBIEHUS YTOJIOBHOW IOPUCAMKLIUHU B
OTHOUIICHUHM WHOCTPAHHBIX JOJDKHOCTHBIX JHUL. B KkadecTBe OJHOro M3 HOBEMIIMX
W3J0KEHUI 3TOM MO3UIUU NpUBEAEM IpeacTaBieHus B EBponeiickuil cyn mo mpa-
BaM 4YeJIOBEKa TPeX HENMpPaBUTEIbCTBEHHBIX opranu3annii — Redress Trust, Amnesty
International, the International Centre for the Legal Protection of Human Rights —
B nenax Jones v. United Kingdom u Mitchell and others v. United Kingdom'®. B
9TUX MPEACTABICHUSX COJEP)KATCS CCHUIKM Ha PsiJi HAIIMOHAIBHBIX Cy/eOHBIX pelle-
HUM B MOAAEPIKKY YKa3aHHOHN TOYKHM 3peHUs. B yacTHOCTH, peub UAET O HAalUOHAJIb-
HOM YTOJOBHOM IpEClIeIOBAHUU HHOCTPAHHBIX JOKHOCTHBIX JUIL[, COBEPIIUBIINX
npecTyIuieHus: B xoje Brtopoli mupoBoil BoMHBI, nene [lunouema, nejlax NpPOTUB
WHOCTPAHHBIX AOKHOCTHBIX nul Bo ®pannuu, Uranun, Hunepnangax, Mcnanumy,
IMIeenun, Cenerane, Coenunennbix IllTarax AMepHKI/I169. Juns Toro, 4toOBI oIle-
HHUTh, HACKOJIBKO 3TH PELIEHUs] MOTYT PacCMaTpHUBaThCs KaK JOKa3bIBalOILUE CYIIEe-
CTBOBAaHHME YIOMSHYTOW HOPMBI OOBIYHOTO MEXIyHapOAHOTO IpaBa, CIEAyeT He-
CKOJIBKO TIOJJpOOHEe OCTAaHOBUTHCS Ha HHUX, @ TAKXKE HAa PEaKLMM 3aMHTEPECOBAaHHBIX
roCyaapcTB, MOCIEA0BaBIIEH BCle 32 HEKOTOPBIMU U3 ATUX PEUICHUM.

164
165

166
167

168

169

MPEIOJI0XKHUTh, K KAKOMY 000CHOBaHHIO OJIMIKe BCero 3To MHeHue TpubyHaina, To, moxainyi, 3To
paccMOTpEHHOE BhIIIe 000CHOBaHHE, COIIACHO KOTOPOMY HOPMBI, 3allpelaloliie YIOMSHYTHIC B
pelLIeHUH MPECTYIUICHUS, HOCAT XapakTep jus cogens. MlHaye MOHATH U3 ITOTO PEUICHHUS, II0YeMY
OHU Npeo0IafaoT HaJl UMMYHUTETOM, TPYIHO.

See memorandum by the Secretariat, paras. 197-204.

Cwm. Arrest Warrant, Counter-Memorial of Belgium, paras. 3.5.13 et seq. Ctout 3amMeTHTh, 4YTO B
nyHkTe 3.5.84 koHTpMeMOpaHaAyMa OenbIruiickas CTOPOHA, OTBEUYasi Ha BO3MOXKHBIE BO3paXKEHUs,
10 CyTH YPAaBHHUBAET MOCIEACTBUS IPUMEHEHHS JOKA3bIBAEMOW €10 HOPMbI 00 MCKITIOUCHMSIX ISt
MMMYHHUTETA ratione materiac ¥ MMMyHHUTETa ratione personae, 3aHUMasi B ’TOM CMBICTIE
panukanbHyio mo3unuio (“... other judges ... in the Judgment of 24 March 1999 [B nene
ITunouem 111 — P.K.], while considering that Pinochet did not benefit from immunity ratione
materiae, nevertheless reserved the case of immunity ratione personae, that being the immunity
of a Head of State in power. In Belgium, this reservation is not founded, given the international
rules recalled above, on the exclusion of immunity for crimes of international humanitarian law,
rules which make no distinction at all between immunity ratione materiae and immunity ratione
personae”).

Arrest Warrant, Judgment, para. 58.

Ibid., para. 61. Mexnynapoausiii Cyx, eCTeCTBEHHO, 3HAJI U 00 YIIOMSIHYTOM BBIIIE

(cM. cHocky 163) pemienun MTBIO no neny brackuua.

Jones v. United Kingdom (Application Number 34356/06), Mitchell and Others v. United
Kingdom (Application Number 40528/06), Written comments by Redress, Amnesty
International, Interights and Justice, submitted to the Court on 14 and 25 Jan. 2010, available at
http://www.interights.org/jones, ccouiku 40 u 41).

Ibid., paras. 18-21.
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69. «Tbicsun OBIBIIMX JTOJDKHOCTHBIX JIMI TocyaapcTB OcH, OCYXACHHBIX 3a Ipe-
CTyIUIeHHsI B Xoz1e BTopoit MUpOBOW BOHHEI», O KOTOPBIX TOBOPHUTCS B NpEACTaBIIe-
uusx'"’, mOHecIM HAakazaHMe Ha OCHOBaHMH «paBa HropuGepra» (crarhs 7 Ycrama
Hropubeprckoro TpuOyHaia, Kak U3BECTHO, yKa3biBajia, 4To “the official position of
defendants, whether as Heads of State or responsible officials in Government De-
partments, shall not be considered as freeing them from responsibility or mitigating
punishment”'”'. Veras Tokuiickoro Tpubysana u 3akon Kourponsroro Cosera Ne 10
cozepKany aHAJIOTHYHBIE MTOJIOKEHMS 172) 1 IPUHATOTO B €r0 pa3BUTHE HAlMOHAJb-
HOTo mpaBa. V3BecTHBIE CIIENMAIBHOMY JOKJIQJUMKYy MaTepHaibl YroJOBHBIX IMpPO-
LIECCOB HaJl JIOJDKHOCTHBIMHU JIMIIAMH, COBEPIIMBIIMMH BOCHHBIE IPECTYIUICHHS U
MIPECTYIUICHUS] TIPOTUB YEJIOBEYHOCTH B Xojae BTopoil MupoBO# BOIfHBI, HE CBHIE-
TEIBCTBYIOT O TOM, YTO TOCYJapCTBa, Ha CIIy>k0€ KOTOPBIX THU JIMIa HAXOAWIHNCH, OT-
CTaMBaJIM UX UMMYHHTET KaK OBIBIIUX JIOJDKHOCTHBIX JHI] OT HHOCTPAHHOW yTOJIOB-
HOHM 1opucAuKIMK!73. DTO MOXXHO paccMaTpuBaTh KaK CBHJETEIBCTBO OOIIETo cO-
IJ1aCUsl TOCY/IapCTB, OCYIIECTBISIIONINX IOPUCIUKINIO, U TOCYJapCTB, Ha Ciryx0e Ko-
TOPBIX AT JIMIAa HAaXOAMIIUCh, OTHOCHUTEIBHO TOTO, YTO B OTHOLIEHWH YKa3aHHBIX
MIPECTYIUICHHUH, COBEPUICHHBIX AOKHOCTHBIMM JUIaMu cTpaH OcH, NMMYHHUTET He-
npumMeHnM. OJHAKO, KaK MPEACTAaBISETCs, 3TO €Ille HE MOATBEP)KIaeT Halnudus o0-
el 0OBIYHON HOPMBI MEXIYHAPOJHOI'O IpaBa OTHOCHUTEIBHO OTCYTCTBHUSI HMMYHH-
Te€Ta OT HHOCTPAHHOI yTrOJIOBHOW IOPUCAMKIHNH B OTHOIIEHUH TAKHX IPECTYIUICHUMH,
COBEpIICHHBIX JAPYTMMH JOJDKHOCTHBIMHM JIMIIAMH Tociie Bropoll mMupoBoil Boii-
HBI 174

a) B gnene ben Cauoda (OBIBIIETO KOHCYJIbCKOro paboTHuMka TyHHCa) BO
®pannun 2008 roma HET CBUACTEILCTB TOrO, YTO €r0 UMMYHHTET ratione materiae
(kak KomHccapa IOJIMIIMH, B 3TOM KadyecTBE OH COBEPIIWJ IpeArojaraeMoe Ipe-
CTyIHOE JIessHHE — MBITKY) paccMaTpuBaics. Penrenre Obuto nmpuHsTO in absentia n

K OIPAKTUYCCKHUM IMOCJICACTBUAM HEC HpI/IBeJ'I0175;

b) nmema B Utanuum 2000-2001 rogoB NpOTHUB CeMEphIX OBIBIIMX BOSCHHOCTY-
JKalux ApreHTHHbl, BKItodas reHepana I. Cyapesa, oOBHHSIEMBIX B YOMHCTBaxX H
MOXUIIECHUAX UTANbIHCKHUX IpaxiaH, kacanuch nepuonaa «I'psa3Hoil BoliHbI». Apres-
THHA He TpeboBana ot MTanum He OCYIIECTBISTh YTOJOBHYIO IOPUCAUKINIO B OTHO-
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171
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174

175

Ibid., cHocka 37.

Charter of the International Military Tribunal, 8 August 1945 (available at:
http://avalon.law.yale.edu/imt/imtconst.asp).

Control Council Law No.10, 20 December 1945 (available at:
http://avalon.law.yale.edu/imt/imt10.asp). YcraB MexayHapoJHOT0 BOGHHOTO TpHOyHasa 1o
JansHemy Bocrtoky (available at: http://www.unifi.it/off form/allegati/uploaded_files/
2009/200011/B009965/Tokyo%?20Statute.pdf).

Bonpoc 06 MMMYHHUTET CTaBUJCS 3aUTON B aeiie Diixmana. OmHAKO 1LT1a pedb 00 UMMYHHUTETE
HE JIOJDKHOCTHOTIO JIMIA, @ HMMYHHUTETE, BhITEKAIONeM U3 npedbiBanus A. DliXxMaHa B
AprenTuHe kak 6ernena (“fugitive”), B OTHOLIEHUHU IE€SHHUH, HE MOANAJAIOMUX 0] (OpMabHBIN
akT skcrpaxunuu (“immunity for a fugitive offender” ¢ ygerom “specialty principle”).

Cwm. http://www.nizkor.org/ftp.cgi/people/e/eichmann.adolf/transcripts/Judgment

P. Ban Aunebeex nuniet: “The legislation enacted by some states after the Second World War was
limited to crimes committed in that war and did not provide courts with a general competence to
deal with crimes against international law committed abroad. Only in a handful cases did
national courts actually exercise universal jurisdiction, and these trials — like the Israeli
Eichmann case, the French Barbie case, the Canadian Finta case and the Australian
Polyukhovich case — all concerned Nazi crimes.” R. van Alebeek, note 51 above, p. 279.

Cwum. Khaled Ben Said, at Trial Watch (http://www.trial-ch.org/en/trial-watch/profile/db/legal-
procedures/khaled ben-said_449.html).
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IICHUW STHX JIMI CO CCBUIKOW Ha I/IMMYHI/ITeT176. W3BecTHO, 94TO 3aMEIIaHHBIX B
«['psA3HOil BOiItHE» BOEHHOCIY)XalIUX ApreHTHHa HaMepeHa CyAUTh M TOJA CBOEH
FOPUCIUKITUCH, I 94ero OBUTH OTMEHEHBI COOTBETCTBYIOIIHE 3aKOHBI 00 aMHUCTHH,
B Jledax 3THUX JIMI BOMPOC TEHEPh CTOUT CKOpPEe O MPEUMYLIECTBEHHOU IOPUCIUK-
KK, YeM 00 I/IMMyHI/ITeTeI77;

c) B Jeie OBIBIIETO PYKOBOAMTEINSI Pa3BEAKH M OBIBIIETO 3aMECTHUTENS MU-
HucTpa 6e3onacHocTH AdraHucraHa (J1€J0 JUPEKTOpa BOSHHOH CIIy)KObI pa3BeaKH
KhAD-e-Nezami) B Hunepnangax 2008 roxa'’® neiicTBuTensHO 3aTparmpaics BO-
npoc 06 UMMyHHTETEe (B OOBMHEHHM peub IIJIA O BOCHHBIX NpecTymieHusx)' . Ox-
HAaKoO CJIEIyeT YYUTHIBaTh, UYTO OOBHHSIEMBIC COBEPUIMIIM JICSHUS €IIe B XOAE BOOPY-
JKEHHBIX JericTBuil B Adrannctane B 1980-x romax, a HelHEmHee [IpaBUTEIBCTBO
Adranncrana nx IMMYHHTET He oTcTtauBano. Jleno Crurnuneo B Ucnanuu (Convic-
tion of former Argentine naval officer Adolfo Scilingo) yxe 3arparuBaioch B Ha-
crosimem noknaze'*’. 31ech MOXKHO TOBOPHTH O HAJTHYMM OTKA3a OT HMMYHHTETA CO

cropous! Aprenruns 't

70. B orHOmEHHU OpACpOB HaA apeCT, YHOMHHACMbIX B 3TOM KOHTCEKCTC B IPECA-
CTaBJICHHUU B EBpOHCﬁCKHﬁ Cya MO mpaBaM YCJIO0BCKa TPEX HEHUPABUTCIbCTBECHHBIX
OpFaHH3aHHﬁ182, MOXHO OTMETHUTDH CJICAYIOLICC:

a)  (QpaHIY3CKMH M WCIIAaHCKUU OpJepa B OTHOIICHHH T'PYIIBI BBICOKOIO-
CTaBJICHHBIX JOJDKHOCTHBIX JIMI PyaHnasl, BeI3BaM mpoTecThl PyaHnsl u Adpukas-
cKoro coro3a. B wactHocTH, B pemiennn 11-ro cammura AQpUKaHCKOTO COI03a 3asiB-
JICHO O TOM, YTO 3TH IIar'd HApyLIAIOT CYBEPEHUTET U TEPPUTOPUAIBHYIO HEPUKOC-
HOBEHHOCTh PyaH/BI M SBISIOTCS 3710yNOTpeOIeHUEM YHHUBEPCAIBHONW FOPUCAMKIIN-

176

177

178

179

180
181

182

Cwm. “Disappeared, but not forgotten”, Guardian.co.uk, 15 June 2006
(http://www.guardian.co.uk/world/2006/jun/15/worlddispatch.argentina).

Cwm., Hanipumep, «Argentina holds 'Dirty War' trial», BBC News, 21 June 2006
(http://news.bbc.co.uk/2/hi/americas/5099028.stm).

LIN: BG1476, Hoge Raad , 07/10063 (E), kaccaumoHHOE pELICHHE C MEPEeBOJOM Ha aHIITUHCKHIT
si3p1Kk — http://zoeken.rechtspraak.nl/resultpage.aspx?snelzoeken=true&searchtype=
ljn&ljn=bg1476).

B xano6e 3amuThl yKa3bsIBajI0Ch, cCpeau mpodero, uyro cyx “failed to hold (ex proprio motu) that
the prosecution ... is inadmissible for want of jurisdiction as the defendant enjoyed immunity as
a person in authority at that time in Afghanistan [para. 7.1]”. Bepxosustit Cyn Hunepnanmgos
ykazan Ha 3to: “The ground of appeal is unsuccessful if only in that the defendant is not entitled
to immunity from jurisdiction as referred to above at 6.6 [in 6.6 it is said, inter alia: “Although
article 8 of the Criminal Code [of the Netherlands] does indeed provide that the applicability of
the Dutch provisions on jurisdiction is limited by the exceptions recognized in international law
this does not amount [...] to more than a statutory recognition of immunity from jurisdiction
derived from international law.”] either in his former capacity of Head of Afghanistan’s state
intelligence service or in his capacity of deputy minister of state security. [para. 7.2]” Ibid.

CM. myHKT 16 BbIIIe.

“The Spanish courts have jurisdiction to try former Argentine Navy captain Adolfo Scilingo, on
trial in Spain for genocide and torture, Argentina's Human Rights Secretary Eduardo Duhalde
said in an interview with IPS”, cm. Argentina Recognizes Spain's Jurisdiction to Try Rights
Abuser, IPS Inter Press Service, 18 April 2005, (http://ipsnews.net).

Jones v. United Kingdom (Application Number 34356/06), Mitchell and Others v. United
Kingdom (Application Number 40528/06), Written comments by Redress, Amnesty
International, Interights and Justice, submitted to the Court on 14 and 25 Jan. 2010, available at
http://www.interights.org/jones, ccouika 41)
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eit'®. Pyanna pasopBaina B HosiOpe 2006 roga B CBA3U C MHIUJCHTOM JUILIOMAaTHYC-
ckue oTHomIeHus ¢ DpaHIMeil, BOCCTAHOBICHHBIE TOIBKO B HOAOpe 2009 roxa'™, u
yrpoxaina B OTBET HPHUBJIEYb K CyAy (paHIly3CKHMX rpaxaaH' . [Ioka 9TH IIard mpu-
BENIM TONBKO K HANPSKEHHOCTH B MEKIOCYIAPCTBEHHBIX OTHOIMICHHAX ', KOTOPYIO
CTOPOHBI MBITAIOTCS 3arIafuTh (0 YeM CBUICTEILCTBYIOT 3asBiieHMs I[Ipe3mneHTa
@®pannun H.Capko3m Bo Bpems odunmansHoro Bu3zuta B PyaHny B Qespaie
2010 rona'’). YmomuuaemMoe B HpejCTaBIEHHM HEHPABUTEIbCTBEHHBIX OPraHM3a-
umit ' neno mweda nporokona Ipesunenta Pyanas Possr Kabyite Bo ®panuuu mpe-

1
kpameHo ';

b) HUCIIOJTHCHUE OpACpPOB, BbIAAHHBIX B Hcnmanuy B OTHOIICHHH OBIBIIMX
JOJIKHOCTHBIX JIUI] ApI‘eHTI/IHBI, I'BaTemain u Apyrux cCTpax, OOBHHSIEMBIX B TSXK-
KUX MPECTYIJICHUAX MO MCIKAYHAPOAHOMY r[paBylgo, CTAJKHBACTCS CO CIIOKHOH CH-
Tyaunef/i KOH(I)J'II/IKTyIOHII/IX }OpHCHHKHHﬁ, a HC C BOIIPOCOM 00 HUMMYHUTCTEC;

Cc) IBEICKHIl oplep Kacaercs apreHTHHIa A. AcTuza, ObIBIIEro KamuTaHa
apTeHTUHCKOW BOCHHOW pa3Be/IKH, OOBUHSEMOIO B IPECTYIJICHUSIX, COBEPUICHHBIX B
nepuoj, «I'pA3HON BONHBI»Y, KOTOPBI Ha MOXKU3HEHHBIM CPOK OCyxkJaeH Bo DpaH-
uun'®'. AprenTuHa oTkasanach ero BbAaTh kKak ®paunrmu'’, tak u [lsennn'”. Ap-
TeHTHHA HAMEPEBAETCs €ro CYANTh CaMOCTOSATEIBHO, U BOIIPOC 00 MMMYHHUTETE NpHU

OTOM HE paCcCMaTpuBaACTCA. B HeJIoOM B AcJIaxX IO NPEeCTYIVICHUAM IIE€puoja ((rpiBHOﬁ
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187
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189
190
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192
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193

“The political nature and abuse of the principle of universal jurisdiction by judges from some
non-African States against African leaders, particularly Rwanda, is a clear violation of the
sovereignty and territorial integrity of these States”, Decision on the Report of the Commission
on the Abuse of the Principle of Universal Jurisdiction Doc. Assembly/Au/14 (XI), para.5(11I)
(Assembly/AU/ Dec.199(X1), available at: http://www.africa-union.org/root/au/Conferences/
2008/june/summit/summit.htm#). MoXxHO IPEANOI0XUTh, YTO 3Ta CUTyalMs cTaja OJHOM U3
MPUYUH JUCKYCCUU MEKIy AdprkaHCKuM U EBpoOneiickuM cor3aMu OTHOCHUTEIBHO
YHUBEPCAIbHOW FOPUCITUKINH.

CwM. takxke “African Presidents Condemn Western Indictments”, Radio Nederland
Wereldomroep 02.07.2008 (http://static.rnw.nl/migratie/www.rnw.nl/internationaljustice/
specials/Universal/080702-rwanda-redirected).

CwMm. “On Visit to Rwanda, Sarkozy Admits ‘Grave Errors’ in 1994 Genocide”, The New York
Times, 25.02.2010 (http://www.nytimes.com/2010/02/26/world/europe/26france.html).
“Rwandan president Kagame threatens French nationals with arrest”, guardian.co.uk, 12.11.2008
(http://www.guardian.co.uk/world/2008/nov/12/rwanda-france).

Cwm. http://www.nytimes.com/2010/02/26/world/europe/26france.html;
http://hungryoftruth.blogspot.com/2009/10/smear-against-rwanda-unfounded-spanish.html,
http://www.expatica.com/be/news/community focus/Rwanda-and-Spain-discuss-genocide-
warrants_57334.html.

http://www.nytimes.com/2010/02/26/world/europe/26france.html.

Jones v. United Kingdom (Application Number 34356/06), Mitchell and Others v. United
Kingdom (Application Number 40528/06), Written comments by Redress, Amnesty
International, Interights and Justice, submitted to the Court on 14 and 25 Jan. 2010, available at
http://www.interights.org/jones, ccbuika 47).

CM. cHOCKY 19 BpIre.

“Spanish courts have issued Arrest Warrants for current and former officials from Argentina,
Chile, Guatemala, Audiencia Nacional, Juzgado Central de Instruccion Uno, D. Previas
331/1999 (2008)”, note 41.

Cwm. Alfredo Astiz, Wikipedia (http://en.wikipedia.org/wiki/Alfredo_Astiz).

Cwm. “Argentina rejects French Astiz bid”, BBC News, 21.09.2003 (http://news.bbc.co.uk/2/hi/
americas/3126260.stm).

Cwm. “Astiz Freed: Extradition bid fails”, MercoPress, 29.01.2002 (http://en.mercopress.com/
2002/01/29/astiz-freed-extradition-bid-fails).
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BOI\/‘IHLI», HOpU MOMNbITKAX pacCMarpuBaTbh UX B pAa3dHbIX IoCyAapCTBax, KaK MMpeaCTaB-
o 194
JISIE€TCA, ICPBUYCH BOIIPOC O NPECUMYIICCTBCHHOU IOPUCIAUKITUNA ’ 5

d) ymomsHyTOE B IIpEICTaBICHHUIX HEIPABUTEIbCTBEHHBIX OpraHU3AIMi Je-
1o Anseapeca (Sosa v. Alvarez-Machain) B Coenunennbix Llltatax AMepHuKd He Ka-
callocb MMMYHHUTETa JOJDKHOCTHBIX JIMII HWHOCTPAHHOTO TOCyJapcTBa, B Jelie
X. Xabpe B Ceneraje, Kak yka3pIBajiach Boime (11.16), OblT 0TKa3 OT UMMYHHUTETA.

71. KOHG‘IHO, MPUBCACHHBIC PE3YyJIbTAThl aHAJIM3a psAAa YIrOJIOBHBIX JCJI, HA KOTO-
PbIC CCHUIAKOTCA TpU HECNIPABUTCIBCTBCHHBIX OPTaHU3allU B CBOUX MPEACTABICHUAX
B EBpOHeﬁCKHﬁ COI03 IO IIpaBaM YCJI0OBCKA, OTHIOAb HE ABJIAIOTCA HCUCPIIbIBAIOIIN-
MH. OHHaKO (I/I, TEM 60.]'[66, B COYCTAHHUU C PCIICHUAMU HAIMOHAJIbHBIX CYNOB W IIpa-
BOOXPAHUTCIIbHBIX OpPraHOB, B KOTOPbBIX UMMYHUTET OBLI OopaMoO TOATBCPIKIACH, a
TaKXKC peaKIII/Ieﬁ 3aUHTCPCCOBAHHBIX I‘OCYI[apCTB) OHHU JAarOT OCHOBAaHUA IJid CylIC-
CTBCHHBIX COMHEHHH B TOM, 4YTO OTHU ACJIa NOATBCPKAAIOT CYHICCTBOBAHNEC HOPMbI
00OBIYHOTO MCIKAYHAapOAHOI'O IpaBa, y(JTaHaB.]'II/IBaIOIlIeﬁ HUCKJIIFOYCHUE U3 UMMYHUTC-
Ta ratione materiae. CKOpee OHHU ABJIAIOTCA IMOATBCPIKACHUCM IIOMBITOK OCYHIECCTB-
JISITh YHUBCPCAJIbHYIO WU DKCTCPPUTOPHUAJIBHYIO HATMOHAJIbBHYIO YTOJIOBHYIO FOPUC-
JAUKIHWIO B OTHOIICHHUHN HCKOTOPBIX HpeCTyHJ’IeHI/Iﬁ IO MCXKAYHApOAHOMY MpaBy U TO-
TO, YTO OTHU IOMNBITKU JAaJICKO HE BCCrAaa IMJIOJOTBOPHBI.

72. Tem He MeHee, BHICKa3bIBAETCS U MHEHHE O TOM, YTO HIMMYHHTET ratione mate-
riae JOJDKHOCTHOTO JIMIAa HE JIEWCTBYET B TEX CllydasX, KOTJa pedb UIET O IPECTYII-
JIGHUH, B OTHOLIEHUU KOTOPOTI'O OCYIIECTBIISIETCSI HHOCTPAHHBIM rOCYAapCTBOM yHH-
BepCcaJIbHasl WM TOXO0XKas Ha Hee JKCTeppUTOpHalbHas HalMOHaJIbHAs YroJOBHAas
ropucaukims . OGLMENPU3HAHHOTO ONpe/IeIeH s YHHBEPCAIbHOMN IOPUCIHKIIHN He
cymecTByeT. J{Js 1enel HacTOsIIero AO0KJIaaa He BUIUTCS HEOOXOIUMBIM HCCIIEH0-
BaTbh U OMPEACISITh, UTO TaKOE€ yHUBEpCalbHasi HalMOHAJIbHAS YrOJIOBHAs IOPUCIUK-
Mg U OTJIMYAeTcs JIM OHA U, €CJIH OTINYAeTCs, TO KaK, OT IKCTEPPUTOPHAIBHOW Ha-
LMOHAJBHOM IOpUCIUKIHH. JJ0CcTaToOuHO, KaK IPEJICTABISICTCS, HUCXOAUTh M3 OJHOIO
13 UMEIOIINXCS B JOKTPHHE WJIM JOKYMEHTaX HEIpaBUTEIbCTBEHHBIX OPraHM3alui
onpenenenuil. Hanpumep, Uuctutyt B pesontounu 2005 roga naer takoe onpeaene-
Hue: “Universal jurisdiction in criminal matters, as an additional ground of jurisdic-
tion, means the competence of a State to prosecute alleged offenders and to punish
them if convicted, irrespective of the place of commission of the crime and regard-
less of any link of active or passive nationality, or other grounds of jurisdiction rec-
ognized by international law”'*°. IIpu 3TOM B PE30IIOLUH OTMEYAETCS, YTO YHHBEP-

194

195
196

IIpumeuarensHO, HaIpUMeEp, 1ejio oduilepa BOOPYKEHHBbIX cuil ApreHTuHbl Pukapao Kasamwo,
paccmarpuBasieecs B Mcnanuun (00BuHsICA B reHonMe U Teppopusme). 31 mapra 2008 rona on
ObL1 BBIJAaH ApreHTHHE, cM. Www.trial-ch.org/en/trial-watch/profile/db/legal-procedures/ricardo-
miguel cavallo 48.html.

See memorandum by the Secretariat, paras. 205-207.

Institute of International Law, Krakow session — 2005, Seventeenth Commission, Universal
criminal jurisdiction with regard to the crime of genocide, crimes against humanity and war
crimes, resolution, para. 1, available from www.idi — iil.org. Dxcrieptsr AppruKaHckoro u
EBpomneiickoro cor3oB nanu B 2009 . Takoe onpenenenne: “Universal criminal jurisdiction is
assertion by one state of its jurisdiction over crimes allegedly committed in the territory of
another state by nationals of another state against nationals of another state where the crime
alleged poses no direct threat to the vital interests of the state asserting jurisdiction. In other
words, universal jurisdiction amounts to the claim by a state to prosecute crimes in
circumstances where none of the traditional links of territoriality, nationality, passive
personality or the protective principle exists at the time of the commission of the alleged
offence”. African Union-European Union expert report, note 14 above, para. 8.
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caslbHasl YroJjIOBHAsl IOPHUCIMKIMS OCHOBBIBAETCSI TIIABHBIM 00pa3oM Ha OOBIYHOM
MEXAYHApOJHOM IIpaBe U OCYLIECTBISAETCS B OTHOIIEHUU MEXAYHAPOIHBIX MPECTY-
IJICHUH, ONpEeNeNIeHHbIX B MEXAYHApPOJHOM IpaBe, TaKUX KaK M€HOLMJ, NpeCcTyIlIe-
HHUS IPOTUB YEJIIOBEUHOCTH, CEPhE3HbIEC HAPYILICHUS MEXKAYHAPOIHOIO TyMaHUTapHO-
ro IpaBa, eclii He JOCTHTHYTO cormacue o6 mroM'’’. TakuMm oGpa3oM, peub HIET O
TEX K€ MPECTYIUICHUSAX, B OTHOLUIEHNH KOTOPBIX IPHUBOIATCS U JIPyrue 000CHOBAHUS
WCKJIFOUCHHI U3 UMMYHHUTETA ratione materiae.

73. YTBepxmaercs, B YACTHOCTH, YTO YHUBEpPCAJIbHAs WM JKCTEPPUTOPHAIIbHAS
IOPUCIIMKIUS B OTHOIIGHWH HamOoJee THKKUX MEXIYHApOIHBIX MPECTYIUICHUH U
WMMYHHUTET JOJDKHOCTHBIX JIMI OT MHOCTPAHHOW YTrOJOBHOW FOPHCIMKIIMU HECO-
BMecTUMBL. OO0 sToM roBopwiM B pene Pinochet III nopaslt @wimnc, bpays-
YunkuacoH u Xoyn (TaMm pedp IUIa O IOPUCIUKIMN Ha ocHOBaHWK KoHBeHIMU O 3a-
npemennn neiTok 1984 r.)'%". Takas Touka 3peHMs HPHCYTCTBYeT B JOKTpUHE''.
OHa oTpaxeHa U B 3aKJIIOYUTEIHHOM JIOKJIaJIe 00 OCYIIECTBICHUH YHUBEPCAIbHOU
IOPHUCJIMKIIMM B OTHONIEHWM MAacCOBBIX HapyIIEHHWH IpaB 4YelloBeKa AcCCOIMAIluU
MexxayHapoaHoro npasa 2000 r. B Hem, B yacTHOCTH, OTMeYajoch, 4Tto “it would
appear that the notion of immunity from criminal liability for crimes under interna-
tional law perpetrated in an official capacity, whether by existing or former office
holders, is fundamentally incompatible with the proposition that gross human rights
offences are subject to universal jurisdiction”*”’. (3amMeTHM B OTHOIIEHHH NpHBe-
JIGHHOTO TIOJIOKEHHUS JOKJIaja Accollannuu, YTo 00 UMMYHHUTETE OT yTOJIOBHOU om-
6emcmeenHOoCmu pedb U HE WUJET, ero Monpocry HeT. IMMyHHUTET, KaK yXe oTMeda-
JIOCh, 3TO JIMIIb TPOIEcCyajJbHOE TMPENSATCTBHUE /IS OIPEACICHHBIX YTOJOBHO-
MpoIeCcCyalbHBIX MEp).

74. Ha nepBslil B3MIAA, BO3MOXHOCTh OCYIIECTBIISITh YHUBEPCAIBHYH FOPUCIUK-
LU0 B OTHOIIEHUHU TSKKMX MEXIYHApOIHBIX MPECTYIICHUN 3aKpeIieHa B 3aKOHO-
JIaTeIbCTBE MHOTHX TocyaapcTB. B To jxe Bpems mpu OiimpkaliieM pacCMOTPEHUH 3a-
YacTyI0 BBISICHAETCS, YTO 3TO HE BIOJIHE YHUBEpCAJIbHAs IOPUCIUKIUSA, MOCKOIBKY
JUISL OCYIIECTBIICHUSI IOPUCIUKIMU TpeOyeTcsl Ta WM MHasl CBSA3b C TOCYIapCTBOM,
OCYIIECTRISIIOMEUM fopucauKkiuio-’'. [IpHHATHE TAKOTO 3aKOHOIATEIhCTBA OCYIIECT-
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Cwm. pezomroriuio Muctutyrta 2005, 1.2, 3(a), cHocka 196 Beime. O pacnpocTpaHeHUH
YHUBEPCAJIBLHON YroJIOBHOW IOPUCAMKIIMU HA OTH K€ MPECTYIUICHHS, & TaKKe MUPATCTBO
rOBOPUTCS B YIOMSIHYTOM AOKiajae 3kcnepToB Adpukanckoro u EBponeiickoro coro3oB. The
African Union-European Union Expert report, para. 9. Kax ormeuaer @. [Ixxeccbeprep, “the
range of crimes that may be prosecuted under the universality principle may, at least
theoretically, well extend beyond these core crimes under international law”. F. Jessberger,
Universal jurisdiction, in: The Oxford Companion to International Criminal Justice, Editor-in
chief A. Cassese, 2009, p. 556. 3necs xe, cTp. 558, cM. HEeMCUYEPNBIBAIOIINN CITHCOK JTUTEPATyPHI
110 YHUBEPCAIbHON IOPUCIUKIINY.

See memorandum by the Secretariat, para.205, note 590.

Tawm xe, cHOCKa 593.

Final Report on the Exercise of Universal Jurisdiction in Respect of Gross Human Rights
Offence, International Law Association, Committee on International Human Rights Law and
Practice, London Session (2000), p. 14 (available at: http://www.ila-hq.org).

Hanpumep, o npeaycMaTpHBaOIEeM YHUBEPCATbHYIO YTOJOBHYIO FOPUCIUKIIUIO
3aKOHOJATEIbCTBE TOCYAapCTB — WiIeHOB Adpukanckoro Coro3a U rocyaapcTB — YICHOB
EBpomneiickoro Coro3a u ero orpanndenusix cM. African Union-European Union expert report,
paras. 16—18 and 22-25. Kak ormeuaeT K. AMOoc, co cchikoil Ha uccinenoanue MHcTutyra
Makca Ilnanka no MHoctpanHomMy u MexxayHapoaHoMmy YronosHoMy IlpaBy (see Nationale
Strafverfolgung Volkerrechtlicher Verbrechen (Albin Eser et al. Eds., 2003-2006),
“extraterritorial jurisdiction on the basis of universal jurisdiction is ‘practically always limited
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BJISIETCSI, B YAaCTHOCTH, B LesAX uUMIuieMeHTanuu Craryra MexayHapogHOro yro-
JIOBHOTO Cy/la W/WIW B LENSX OOCCIICUYCHUS NMPUMCHCHUS MPUHIUIIA B3aUMOJIOIION-
Hsemoctu. [Ipu 3ToM ecTh ciiydau, npaB/ia OUeHb HEMHOTOYUCIIEHHbIE, KOTJIa TaKOoe
3aKOHOJIATeILCTBO MPSIMO OTBEPraeT HMMMYHHUTET HHOCTPAHHBIX JOJKHOCTHBIX
n?”, (Bo3Hukaetr BOMIpOC, HACKOJIBKO 3TO OTBEprarmliee MMMYHUTET 3aKOHOJA-
TEIBCTBO COOTBETCTBYET MEXKIyHAPOJHOMY r[paByZO3 .) XoTsl HE BO BCEX ATHUX CiIyda-
SIX 3TO OTBEprarolee MMMYHHUTET 3aKOHOAATENbCTBO BbIJEPIKAI0 MPOBEPKY MPAKTHU-
koii. B Benmbrum, Hampumep, oHO OBLIO H3MEHEHO, B YaCTHOCTH, C TEM, YTOOBI
YUECTh CYIIECTBOBAaHHE UMMYHUTETa MHOCTPAHHBIX JNOJKHOCTHBIX JHUIl B COOTBET-
CTBUU C MEXKJTYHAPOJIHBEIM IpaBoM. He ToNbKO 10 OENbruiickoMy, HO | IO TIpaBy ps-
Jla IPYyTHX TOCYAapCTB HMMYHHUTET, KOTOPHIM JOJDKHOCTHBIC JIMIA 00JIaIaf0T IO Me-
JKJIYHapOJHOMY IMpaBy, SIBISIETCS MPENSTCTBUEM ISl OCYLIECTBICHUSI YHUBEpPCAJb-

HOI1 YrOJIOBHOM IOPUCIUKIHE ",

75. Brime paccMaTpuBaJIMCh HCKOTOPHIC HAIMOHAJIbHBIC YT'OJIOBHBLIC J€jia, SABJISAB-
mIMecs pe3yJbTaToOM OCYHICCTBJIICHUSA yHHBepCﬂJ’ILHOﬁ HIIn BKCTeppHTOpHaHLHOﬁ
yFOHOBHOfI OPUCAUKINU, KOTOPBIC MPUBOAATCA B MOATBCPIKIACHUC TE3UCA O CYLICCT-
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by one way or other’. Either it depends on an international (treaty-based) duty to prosecute (in
Austria, Belarus, China, Croatia, England and Wales, Estland, Poland, Greece, Russia) or on the
presence of the suspect in the forum State (Canada, Croatia, Serbia [, Montenegro], Spain, the
Netherlands, Switzerland, the U.S.). Only in exceptional cases does universal jurisdiction apply
to all international core crimes (Australia, Germany, Slovenia) or for some of them (Finland,
Italy, Israel, Sweden).” K.Ambos, Prosecuting Guantanamo in Europe : Can and Shall the
Masterminds of the “Torture Memos” Be held Criminally Responsible on the Basis of Universal
Jurisdiction? 42 Case W. Res. J.Int’1 L., 2009, pp. 445-446, note 230.
B loknane sxcrneptoB Adpukanckoro u EBpormeiickoro cor3oB (cHocka 14 Beiiie) B myHkre 17
YIIOMHHAETCs 0, M0 KpalHe# Mepe, Tpex TakKuxX rocyaapctsax B Adpuke — JleMokpaTuiecKkou
Pecny6nnke Konro, Hurepe u FOAP. O ciy4asix IpUMEHEHHUS 9TOTO 3aKOHOJATEIbCTBA U
peaxkuuy Ha 9TO 3aMHTEPECOBAaHHBIX FOCYAapCTB HHPOPMALMH Y CIICIHATBHOTO JOKJIAIYUKA HET.
B 6ensruiickom Act Concerning the Punishment of Grave Breaches of International
Humanitarian Law 1999 1. 6b1na crathsa 5(3): “L’immunité attaché e la qualité officielle d’une
personne n’empéche pas ’application de la présente loi”. Oxgnakxo B 2003 roxy, mocie pemeHus
Mexnaynaponuoro Cyna o aeny O6 opaepe Ha apecT ynOMsIHYThIN 3akoH ObUT u3MeHeH. HoBast
crathbs 5(3) Beimsifgena tak: “L’immunité international attaché a la qualité officielle d’une
personne n’empéche ’application de la présente loi que dens les elimites établies par le droit
international”. (cm. Pierre d'Argent, Les nouvelles régles en mati¢re d'immunités selon la loi du
5 aout 2003, http://www.law.kuleuven.be/jura/art/40nl/dargent.html). B Tom xe rogy Obu1
OTMEHEH U 3TOT 3aKOH, a €r0 IMOJIOKEHHUS BKIIOYEHBI B YTOJIOBHBIM U YTOJIOBHO-NIPOIIECCYabHBIN
konekcel benbrun. Crarbs 1bis mociemaHero cojaepikaina clieaymoliee MojJoKeHne 00 UMMYHUTETE:
“Conformément au droit international, les poursuites sont exclues a I’égard: — des chefs d’Etat,
chefs de gouvernement et ministres des affaires étrangéres étrangers, pendant la période ou ils
exercent leur fonctions, ainsi que des autres personnes dont I’immunité est reconnue par le droit
international: — des personnes qui disposent d’une immunité, totale ou partielle, fondée sur un
traite qui lie la Belgique.” (Available at: http://www.ejustice.just.fgov.be).

3 CM. IpeabIaynIyio CHOCKY.

AU-EU expert report, paras. 18 and 25. EBponeiickuii opaep Ha apect 2002 roaa, B chepy
JICHCTBUSL KOTOPOTO IMOMAaAaloT inter alia mpecTyIuieHus, Ha KOTOPbIe pacIpoOCTpPaHsIeTCs
opucaukius MYC, Takxe COIEpPKHUT CTAThIO O MPUBHUIICTUAX U HMMYHHUTETAX U OTKa3e OT HHX.
Council framework decision of 13 June 2002 on the European Arrest Warrant and the surrender
procedures between Member States (2002.584/JHA), article 20, available at http://www.eur-
lex.europa.eu. 3akoHonarenbcTBoM Poccuiickoit denepanuu Takxke NpsMo MpeaycMOTpeH
MMMYHHTET JIOJDKHOCTHBIX JIMI HHOCTPAHHBIX TOCYIAPCTB OT YTOJOBHO-IIPOLIECCYATbHBIX
nerictBuil (ctaths 3(2) YronmoBHO-npoueccyalbHOro kojaekca Poccuiickoit @enepannu.

CwM. nyHKT 38 npeaBapUTeIbHOTO AOKIAaa).
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BOBAaHUHM OOBIYHOW HOPMBI MEXKIYHAPOIHOTO IMpaBa, MPEAyCMATPUBAIOLICH HCKITFO-
YeHHs] U3 UMMYHHTETa. B IOKJIaze CreuuanbHON TEXHHYECKOW TPYIMIBI SKCIIEPTOB
Adpukanckoro 1 EBponeickoro cor30B 0 MPHHIKIIE YHUBEPCATbHOW FOPUCAUKIHH
YOOMSIHYT €lle LENbIH s Jell, B KOTOPBIX YHHBEpPCaabHasl YTOJOBHAS IOPUCIUKIHS
OCYIIECTBIISIACh B OTHOIIGHHH MHOCTPAHHBIX IO/KHOCTHBIX 1MI’". B omHHX H3
HUX (QUTYpUPOBaAJH JIHIA, MOJb30BABIINECS MEPCOHAIBHBIM HUMMYHHTETOM, B NIPY-
rUX — JIMIA, [0JIb30BaBIINeCs (PYHKIHOHATHHBIM UMMYHHUTETOM (B TOM YHCJIE TJia-
BBl TOCYJApCTB U MPABUTEIBCTB, MHUHHUCTPHI WHOCTPAHHBIX €N, OOOPOHBI M Jp.,
OBIBIIME IOJDKHOCTHBIE nuna). B mokmane ormewaercs: “There have been differing
outcomes in these proceedings. Some prosecutions have led to convictions. The ma-
jority of cases have been discontinued on various grounds, including the recognition
of immunities accorded by international law”>%.

76. HerpyaHo 3aMeTHTB, YTO B aOCOJIOTHOM OOJIBIINHCTBE CIydYaeB MOMBITKH OCY-
LIECTBISATh YHUBEPCAIBHYIO YTOJOBHYIO IOPUCIUKIUIO NPEANPUHUMAIOTCS B Pa3BU-
TBIX CTpPaHaX B OTHOLICHUHU JCHCTBYIOUIMX WM OBIBIIUX JOJKHOCTHBIX JIHI[ Pa3BH-
BAOIIMXCS TOCYIapCTB. DTO BOCHPHHUMAETCS MOCIECIHUMU HE KaK OCYIICCTBICHHUE
MpaBOCYus, a KaK MOJIMTHYECKUH MHCTPYMEHT JUIS PEIICHUs Pa3IuYHBIX BOIIPOCOB,
MIPOSIBIICHUE MOJUTUKH JIBOHHBIX CTAHIAPTOB, W BEAECT HE CTOJIBKO K Pe3ysbTaTam,
HCKOMBIM IIPaBOCYIHEM, CKOJIBKO K OCJIOKHEHHUSIM B MEKIOCYJAapCTBEHHBIX OTHOIIE-
Husax ", IMEHHO 3TO M NIPHBENO K JAHAIOry Mexay AdpukaHckuM u EBporeiickum
COI03aMH 110 BONPOCY 00 yHHUBEPCAJIbHOH IOPUCIUKIMK, UTOTOM KOTOPOTO CTaJl IH-
THPYEMBIH B HACTOSAIIEM pasjeiie JokiIaa. B onHOl U3 pekoMeHJaui 3Toro AoKinana
ykaspiBaetcs: “Those national criminal justice authorities considering exercising
universal jurisdiction over persons suspected of serious crimes of international con-
cern are legally bound to take into account all the immunities to which foreign state
officials may be entitled under international law and are consequently obliged to re-
frain from prosecuting those officials entitled to such immunities”*”. Jlannas pexo-
MeHJ1alusi 00XOIUT BOIIPOC O TOM, COXPAHSETCS JJM UMMYHHUTET JIOJDKHOCTHOTO JINIA
ratione materiae pu OCYIIECTBICHHH B OTHOUICHWH HEr0 MHOCTPAHHOW yTOJIOBHOU
opucaukiuu. OJHAKO Kak cojuepikaHue J0oKiaja, 0000IIaronero NpakTuky 1 03abo-
YEHHOCTH MHOTHX a)pUKAHCKUX U €BPOINEHCKUX TOCYAapcTB, TaK M 3Ta PEKOMEH 1a-
M HE CBUJIETENILCTBYIOT B IIOJB3Y TOTO, YTO yHUBEPCAJIbHAs YroJOBHAs IOPUCIUK-
LHS KCKITI0YAaeT TAaKOH HIMMYHHTET.

77. Ecam ucxonuTh M3 HECOBMECTUMOCTH MMMYHHTETa C yYHHBEPCAJIbHOI IOpHC-
JIMKIUEH, TO HE BIIOJIHE SICHO, I0YEMY pedb HE HJIET HE TOJIBKO O (YyHKIHNOHAILHOM,
HO M O IEPCOHAJIBHOM MMMyHHUTeTe. PaccMarpuBasi COOTHOIIGHHE YHUBEpPCAIBbHOU
IOPHUCIIMKIIUM ¢ UMMYHUTETOM B IIEJIOM HJIM TOJBKO C UMMYHHUTETOM ratione mate-
riae, cleAyeT HAIlOMHUTh U 00 YK€ IPHBOJMBIIEHCS B IPEJICTABICHHOM Ha IIECTH-
necaroi ceccun Komuccun IpenBapureslbHOM A0KIazne, HO Ba)KHOW B JAaHHOM KOH-
TekcTe no3unuu MexayHapogHoro Cyna B stoit cBsasu: “It should further be noted
that the rules governing the jurisdiction of national courts must be carefully distin-
guished from those governing jurisdictional immunities: jurisdiction does not imply
absence of immunity while absence of immunity does not imply jurisdiction. Thus,
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African Union-European Union expert report, note 14 above, paras. 24 and 26.

Ibid., para. 26.

Cwm., Hanpumep, paszgen “African concerns” B Jlokiane skcnepToB AQpPHUKaHCKOTO U
EBpormeiickoro coro3oB, para. 33—38, a Takyke cHocku 14 u 196 Beime; K.Ambos, note 201 above,
pp. 444-445.

African Union-European Union expert report, para. 46, R.8.
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although various international conventions on the prevention and punishment of cer-
tain serious crimes impose on States obligations of prosecution or extradition,
thereby requiring them to extend the criminal jurisdiction, such extension of juris-
diction in no way affects immunities under customary international law, including
those of Ministers for Foreign Affairs. These remain opposable before the courts of
foreign State, even where those courts exercise such a jurisdiction under these con-
ventions”*%.

78. C yd4eToM H3JI0)KEHHOTO IIPEACTABISETCS, YTO JOCTATOYHBIE apryMEHTHI IS
TOTO, YTOOBI CYMTATh YOEIHUTEIbHBIM paccMarpuBaeMoe 0OOCHOBAaHHME WCKIIFOYEHUS
13 UMMYHHTETa, OTCYTCTBYIOT. [1o kpaifHeit Mepe, IHCTUTYT MeXAyHapOJIHOTO Mpa-
Ba B pe30JIIONMU 00 yHUBEpPCAJbHOH YrOJIOBHOW IOPHUCIWKIIMU B OTHOLIECHUU IIpe-
CTYIUICHHS T€HOIMAA, TPECTYIUICHU MPOTHB YEJIOBEYHOCTH M BOCHHBIX IPECTYILIE-
Hu#, npuHATol B 2005 roxy (T.e. yepe3 4eThIpe roja Mocie MpUHATHS UM Pesoro-
i 00 MMMYHHUTETE OT IOPHUCIWKIIMH M HCIIOJHEHHUS IJIaB TOCYAapcTB M IpaBU-
TEIBCTB B MEXKJIYHApOJHOM IIpaBe, B KOTOPOH OH OTKa3zaJl OBIBIIMM IJlaBaM IOCY-
JIapCTB M MPABHUTEIBCTB B MMMYHHTETE ratione materiae OT HHOCTPaHHOW IOPUCIUK-
LMY B CIIy4yae COBEpUICHHUS MMM TSDKKHUX IMPECTYIUICHHH O MEXyHapOIHOMY Ipa-
By”'"), OrpaHMUMICA ClEyIOIMM yKa3aHHEM B IOcIeqHeM ee myHkTe: “The above
provisions are without prejudice to the immunities established by international
law”?'",

79. PaccmorpeHHOe 000CHOBaHME MCKIIIOUEHHS M3 UMMYHHTETa CCHUIKOM Ha yHU-
BEPCAJIbHYIO FOPUCAMKIINIO aHAJIOTHYHO JAPYyroMy, IpaBja MEHee paciupoCTpaHEHHO-
My, 000CHOBAaHHIO, COIJIaCHO KOTOPOMY MMMYHHUTET HE JCHCTBYET, €CJIM B OTHOIIE-
HHUH TIPECTYIUICHUS, MPEANOIOKUTEILHO COBEPIICHHOTO MHOCTPAHHBIM JIOJDKHOCT-
HBIM JTUIIOM, neicTByeT aut dedere aut judicare. B Memopangyme Cekperapuara oT-
MeuaeTcs, 4YTO Takod mno3unuu npuaepxkusancs Jlopn Casumn B pene [luno-
uem III*'">. B TlpenBaputenbHOM N0KIajge 06 00sA3aTeNbCTBE BBIAABATH MIIM OCYIIE-
CTBIATH cyneOHoe npecnenoanue (aut dedere aut judicare), mpeacTaBiIeHHOM clie-
nManbHBIM pokianguukoM 3.l'amunkum B Komuccnn MexayHapomHOro mpaBa B
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Arrest Warrant, Judgment, para. 59.

Resolution of the Institute — 2001, note 40 above, articles 13 and 16.

“Article 13

1. A former Head of State enjoys no inviolability in the territory of a foreign State.

2. Nor does he or she enjoy immunity from jurisdiction, in criminal, civil or administrative
proceedings, except in respect of acts which are performed in the exercise of official
functions and relate to the exercise thereof. Nevertheless, he or she may be prosecuted and
tried when the acts alleged constitute a crime under international law, or when they are
performed exclusively to satisfy a personal interest, or when they constitute a
misappropriation of the State’s assets and resources.

3. Neither does he or she enjoy immunity from execution.”

B coorBercTBHHE co cTarbel 16 craThs 13 mpuMeHseTCs K OBIBIIKMM I1aBaM IIPAaBUTEIbCTBA.

Institute of International Law, Krakow Session, note 196 above, para. 6.

See memorandum by the Secretariat, para.259. Jlopn CaBusi, B uacTHOCTH, oTMedan: «So far as

the states that are parties to the Convention are concerned, I cannot see how, so far as torture is

concerned, this immunity can exist consistently with the terms of that Convention. Each state
party has agreed that the other state parties can exercise jurisdiction over alleged official
torturers found within their territories, by extraditing them or referring them to their own
appropriate authorities for prosecution; and thus to my mind can hardly simultaneously claim an
immunity from extradition or prosecution that is necessarily based on the official nature of the
alleged torture», Pinochet I11. (http://www.parliament.the-stationery-office.co.uk/pa/ld199899/
1djudgmt/jd990324/pino7.htm).
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2006 romy, 06 IMMYHHUTETaX TOBOPIIIOCH KaKk 00 OJHOM M3 IPEeNsTCTBUH s 3 dek-
THUBHOTO (yHKIHOHHUPOBAHUSI CHCTEM IIPECIIEOBAHMS 33 MPECTYIICHUS 10 MEX]y-
HApOJHOMY IIPaBy, KOTOPOE He MOAXOMMT K TAKMM HpEeCTyIUIeHHsM" °. B To xe Bpe-
M 11pu oOcyxeHnn 31oil Temsl B lllectom xomurere ['enepanbHOil Accambien ot-
MeYaJoch, YTO NMPHUMEHEHHE 3Toro obs3arenncTBa “should not ... affect the immu-
nity of State officials from criminal prosecution”'!. Crenuansusiii JoKIaIuuK He
pacrioyiaraeT CBUJETEIbCTBAMH CKOJIb-HHOY/Ab PacHpOCTPaHEHHOW IPAKTHKU TOCY-
JIapCcTB, B TOM YHCIIE CyJeOHOM, MIIM X Opinio juris, KOTOpHIE MOATBEP>KAATIN OBl Ha-
JIMYUE UCKITIOUYECHHS] U3 MMMYHHUTETa MHOCTPAHHBIX JIOJDKHOCTHBIX JIMI, KOTJAa pedb
uaer o0 OCYIIECTBICHHH B OTHOIICHHMM HUX HallMOHAJIBHOW YTOJIOBHOW IOPUCIUK-
nuu Ha ocHOoBe mnpaBmia aut dedere aut judicare. BocmpousBelneHHas BEIIIC
(myHKT 77) B KOHTEKCTE BOIIPOCa 00 YHHBEPCAJIBHOW IOPUCIUKIMH MO3HIHS Mex-
nyHapoanoro Cyna, chopMyinnpoBaHHas B pelIeHHH 1o neiny O6 opoepe ma apecm
MIPUMEHHTENHFHO K B3aMMOOTHOIICHUSIM C MMMYHHUTETOM HE TOJIBKO YHUBEpCAJIbHOU
IOPUCIUKIINY, HO U 00s3arenbcTBa aut dedere aut judicare, mpencTaBiaseTcs BIOJHE
yOeqUTeIbHOM.

80. Ha npaxTuke B 000CHOBaHHE UCKIIOYCHUH M3 UMMYHHUTETA JIOJDKHOCTHBIX JTHI]
rocyapcTBa OT MHOCTPAHHOI YroJIOBHOHM FOPUCAUKIHUM, KOIZIa OHA OCYIIECTBIISIETCS
B CBSI3M C COBEPIICHUEM TSXKKOTO MPECTYIUIEHUS MO MEXIyHapOAHOMY IIpaBy,
OOBIYHO HCIIOJB3YIOT HECKOJBKO BBIIICTIPUBEICHHBIX OOOCHOBAaHMM, BO3MOXHO,
IIpUHUMAas BO BHUMaHUe, 4TO KaXJ0€ U3 HUX OTHIONb He OeccniopHo. Tem Gonee, 4TO
CTOPOHHHKH WCKJIIOYEHUH JIaJIeKo HE BCET/a COIIACHBI MEXAy co0Oi B KOPPEKTHO-
CTH TOTO WJIM HHOTO 00OCHOBaHMWs. MHOTHMH IOPUCTAaMH U HETPABUTEIHCTBEHHBIMHU
OpraHu3alUsIMH BONIPOC 00 MCKIIIOYEHUIX U3 HMMYHHUTETA ratione materiae B cirydae
TSOKKUX MPECTYIUICHUM IO MEXAYHApOAHOMY IpaBy MO-TIPEKHEMY CTaBUTCA. JTa
MO3ULHS NOJy4YuiIa OTpakeHue B AByX pesomouusx Mucrturyra. Kak yxe ynomuna-
snock, B pesomonun 2001 roga comepxxaTca MpeayCcMaTpUBAIOIUE TAKUE UCKIIOYe-
HUS TPUMEHUTEIHHO K OBIBIIMM IJIaBaM TOCYAapCTB M IPaBUTEIBCTB CTaThu 13
n 16. B Pe3omtonnn 00 MMMYHHTETE OT IOPUCIUKIIMHN TOCYJapCTBa U JUI, KOTOPHIE
JEUCTBYIOT OT UMEHU TOCYAapCTBa, B CIy4yae MEXIyHapOAHBIX NPECTYIUICHUH, Ipu-
HiaTo MHcTHTyTOM B 2009 romy, ykasslBaeTcs, UTO K JIMIAM, AECHCTBYIOIIUM OT
MMEHU TOCYAapCTBa, B COOTBETCTBUU C MEXKIYHAPOAHBIM IIPAaBOM B OTHOUIEHUM ME-
XKIYHApOAHBIX MPECTYIIEHUM HE NPHUMEHSETCd HUKAaKO MMMYHUTET, UHOH, 4eM
MEPCOHAIBHBIA UMMYHHUTET, U UTO KOIJa 3aKaHYUBAETCA IOJDKHOCTb WU MHUCCHS
m000r0 JIMIa, MOJIB3YIOMIETOCS MEepPCOHANbHBIM HMMYHHUTETOM, 3TOT HWMMYHHTET
npekpamaercs’ . OIHAKO, KaK Mbl BHIHM, 9Ta TOUKA 3PEHHS HE TOJBKO HE SBIACTCS

213 A/CN.4/571, myHKT 14.
214 A/CN.4/588, nyHkrt 161.
215 Resolution of the Institute — 2009, note 22 above, art. III.
(“Article III Immunity of persons who act on behalf of a State:
1. No immunity from jurisdiction other than personal immunity in accordance with
international law applies with regard to international crimes.
2. When the position or mission of any person enjoying personal immunity has come to an end,
such personal immunity ceases.”)

IIpu sTOoM cornacHo ctatke [V 3Toi pe30onuy BhIIISH3I0KEHHBIC MTOJ0XKeHUs “are without
prejudice to the issue whether and when a State enjoys immunity from jurisdiction before the
national courts of another State in civil proceedings relating to an international crime committed
by an agent of the former State”.

Korna roroBuicst Hactosmuii qoknan, Exxeronauk MHCcTHTYTA, comepxKaniuii MaTepuasl, U3
KOTOPBIX OBLIO OBI SICHO, Kak roToBUiIachk pe3osronus 2009 rona, erie He ObLI OMYyOIMKOBAH.
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FOCHOI[CTByIOHIeﬁ B JOKTPUHE, HO U, KaK MPEACTABIISICTCA, OHAa HC OKa3bIBACT ITOKa
peHIaroIeTro BJIUAHUSA HAa NPAKTHUKY W MMO3UIIUN I'OCYAapCTB.

81. OcoOHSKOM CTOMT NOCTAHOBKa BOIpOca OO0 OTCYTCTBHM MMMYHHUTETa ratione
materiae IpH COBEPIICHWH NPECTYIICHHUS Ha TEPPUTOPUU TOTO TOCYIApCTBa, KOTO-
pO€ OCYIIECTBIACT IOPUCHAUKIHIO’ *. Peupb Ipy 3TOM He MJET HENMPEMEHHO O THKKUX
MEXIyHapOAHBIX MPECTYIUICHUIX. B 1osp3y npropuTeTa IOpUCINKIIMN TOCY/1apCcTBa,
Ha TEPPUTOPUHU KOTOPOTO COBEPIIECHO NPECTYIICHHE, HaJl IMMYHHUTETOM THIIOTETH-
YECKH MOXKET UTPaTh TOT JAOMOJIHHUTENBHBIA (PaKTOP, YTO B COOTBETCTBUU C NMPUHIIN-
IIOM CyBEpEHHUTETa roCy1apCcTBO 00JialaeT BCEH MOITHOTOMH, BEpXOBEHCTBOM BJIAcTH U
IOPUCIIMKIINY Ha cBOel TeppuTopuu. OQHAKO HAZ0 MOMHUTH, YTO 3TO BEPXOBEHCTBO
OCYILECTBIISICTCS C YYETOM U3BATHH, YCTAHOBJICHHBIX MEXYHAPOIHBIM IIPAaBOM H, B
YaCTHOCTH, MMMYHUTETA HHOCTPAHHOTO FOCYIapCTBA M €r0 JOKHOCTHBIX JIHIL .

82. Kak ormeuaercst B Memopanayme Cexpetapuara, “[i]t has been suggested that,
in determining whether acts carried out by a State official in the territory of a for-
eign State are covered by immunity ratione materiae, the crucial consideration
would be whether or not the territorial state had consented to the discharge in its ter-
ritory of official functions by a foreign State organ”*'®. BosmMoxHO, nMeeT 3HaueHHE
cornacue IPUHUMAIOIIEr0 TOCyJapcTBa HE TOJIBKO Ha OCyLIeCTBIECHHE (PyHKIMH, HO
¥ Ha caMmo NpeObIBaHME WHOCTPAHHOTO JOJDKHOCTHOTO JIMIIAa Ha €ro TeppuTtopuu. B
KOHTEKCTE paccMaTpUBAaEMOH TEMbl MOXXHO BBIJIEINUTH HECKOJIBKO THIIOB CHTya-
umit®'’. Hanpumep, HHOCTpaHHOE JOKHOCTHOE JHIO MOXKET HAXOIMTBCS M OCYIIE-
CTBJISITH JIESITENIBHOCTD, B Pe3yJbTare KOTOPOW COBEPIICHO NPECTyIUICHUE, HA TEPPHU-
TOPUHM TOCYAapcTBa, OCYLIECTBISIONIETO IOPHCIMUKIUIO, C COMNIACHS IIOCIJIEIIHETO.
Kpome TOro, Bo3aMOXHa aHajIOTWYHAs CUTyalus, HO C TOW pa3HHIIEH, YTO Ha Jes-
TEIBHOCTh, IPUBEAIIYIO K NMPECTYIJICHUIO, HE OBIJIO COMIACHs TOCylapcTBa Mpedbl-
BaHus. HakoHen, ObIBalOT CHUTyallMH, KOTZla HE TOJBKO NEATEIBHOCTH, HO M CaMO
MIPUCYTCTBUE HMHOCTPAHHOTO JOJDKHOCTHOTO JIMIA Ha TEPPUTOPHHM TOCYIapCTBa,
OCYILIECTBIISIONIETO IOPUCINKIINIO, UMEIOT MECTO 6€3 coriacusi 3TOro rocyaapcTaa.

83. IlpuMeHUTENBLHO K IMEPBOMY THILYy CHUTyallMi, KakK INpPEeICTaBiIseTCs, 0COOBIX
npobiem He Bo3HHMKaeT. [1o cyTH, rocynapcTBo, Ha TEPPUTOPHUH KOTOPOTO MPOU3OIII-
JI0 IpejrnoiaraeMoe MpecTyIIeHUEe, 3apaHee COrTacuiIoch ¢ TEM, YTO HaXOAsIleecs
U JeHCTByIONIEe Ha €ro TEPPUTOPHH MHOCTPAHHOE JTOJDKHOCTHOE JuIo Oymer olua-
JlaTh UMMYHHUTETOM B OTHOIICHHUH JCHCTBHIA, COBEPIICHHBIX B O(UIHMAIHHOM Kaye-
cTBe. Hanprumep, eciii MHOCTpaHHOE JTOJDKHOCTHOE JIMLIO MPHUOBIIO Ha IEPETOBOPHI
U IO MYTHU Ha MEPEroBOPHI COBEPIIMIO HapylIEHUE MPaBUII AOPOXKHOTO IBUKEHHS,
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See memorandum by the Secretariat, paras. 162—165. Ananu3 Borpoca 06 UMMYHHTETE
rocyaapcTBa OT IPaKAaHCKOM I0PUCINKINU FOCYIapcTBa, Ha TEPPUTOPHH KOTOPOTO
OCYIIECTBISIIACH JCSATEIBHOCTD, B PE3y/IbTaTe KOTOPOH MPUYMHEH ymepO, CM., Hallpumep,

X. Yang, State immunity in the European court of human rights: reaffirmation and
misconceptions, British Journal of International Law, vol. 74 (2003), pp. 375-408.

Cwm. npoekT [leknapauuu o npaBax U 00s13aHHOCTSIX rocyapcTs, ctaths 2: “Every State has the
right to exercise jurisdiction over its territory and over all persons ... therein, subject to the
immunities recognized by international law.” The Work of the International Law Commission,
6th ed., vol., p. 262.

See memorandum by the Secretariat, para. 163.

IMoguepkHEM, YTO pedb HAET TOJIBKO 00 MMMYHHTETE JOJDKHOCTHOIO JIHIla ratione materiae.
NMMyHHTETBI KOHCYIBCKHX JOJDKHOCTHBIX JIMI MJIM NepCOHaa CIelalbHbIX MUCCHII He
OTHOCATCS K IaHHO# Teme. XOTsI HEKOTOPBIE aHAIOTHH MOTYT OBITh MOJC3HBL.
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BJICKYIICC YTOJIOBHOC HAKa3aHUC B TIOCydapCTBEC Hpe6I)IBaHI/IH, TO 39TO JIMIO, KakK
OpeaACTaBIACTCA, NOJIZKHO IMOJIb30BATbCA HMMYHUTCTOM.

84. Bo BTOpoOIl cUTyaluu BOIPOC O TOM, €CTh JIM UMMYHHUTET, KaK MpeIcTaBIseTCs,
BO3HHMKAET B TOM Cilyyae, eciii cepa eaTeIbHOCTH HHOCTPAHHOTO JIOJDKHOCTHOIO
nuua OblTa 3apaHee OINpezesieHa U Ha TakKylo JIeSITeIbHOCTh JaBaJlOCh COIVIacHe MpH-
HHUMAIOILETr0 rOCyJapCcTBa, a Ha AESITEeIbHOCTh, PE3ylIbTaTOM KOTOPOM CTano MpecTy-
IIJICHUE, COIJIacHs 3TOTO TocyaapcTBa He Obuto. Hanmpumep, eciu JOHKHOCTHOE JIMIIO
MPUOBIJIO Ha IEPErOBOPHI IO CEIBCKOMY XO35HCTBY, a 32 paMKaMH II€pPErOBOpPOB
OCYHIECTBASET MIMHUOHCKYIO UM TEPPOPUCTUUECKYIO NESITEIBHOCTh, TO €CTh COMHE-
HHS B TOM, YTO OHO IOJIB3YETCSI UMMYHHUTETOM OT YrOJIOBHOM IOPUCAMKIMY rocynap-
cTBa NMpeObIBaHUS B CBSI3U C TAKWMH IIPOTHUBOIPaBHBIMU JESHUSIMH. 371€Ch, BIIPOYEM,
MO-BUAUMOMY, BaXKHO, HACKOJIBKO JEATENbHOCTh, IPUBEAIIAs K NIPECTYIICHUIO, CBS-
3aHa C TOU JESITENbHOCTBIO, Ha KOTOPYIO J1aBajo COITAacHe rocyaapcTBo. B nannoil
CUTYyallMM, C OJHOW CTOPOHBI, NEUCTBUS MOJDKHOCTHOTO JIMIA HOCST O(QUINaIbHBIN
XapaxkTep, MPHUCBaNBAIOTCS TOCYAApCTBY, Ha CIY)KOE KOTOPOTO JIHMIO0 HaXOAUTCS (Ha-
XOAMIJIOCH), M, COOTBETCTBEHHO, €CTh OCHOBAaHMS JUISl IIOCTAaHOBKH BOIIpOca 00 WMM-
MYHHUTETE IaHHOTO ML, ONHUpAIOLIEMCs Ha CyBEPEHHMTET 3Toro rocympapcrsa. C
JpyTO# CTOPOHBI, 3TO TOCYJapCTBO B JIMIE CBOErO AOJKHOCTHOTO JIMIA OCYIIECTB-
JISJI0 JeSITEIbHOCTh Ha TEPPUTOPUU JIPYroro rocynapctsa 6e3 ero Ha TO cOIVIacus,

22
T.C. B HAPYIICHUEC CYBCPCHUTCTA MMOCJICAHETO rocygapcrBa 0.

85. Ecnu rocymapcTBo He maBajo coIjlacue Ha NMpeObIBaHWE WHOCTPAHHOIO JIOJDK-
HOCTHOTO JHUL@ M €ro JeATEIbHOCTb, NPUBEAIIYIO K COBEPIICHUIO YTOIOBHO-
HAKa3yeMoro JesHus, Ha CBOEH TEPPUTOPHUH, TO €CTh, KaK MpeCcTaBIsAeTCs, NOCTa-
TOYHBIE OCHOBAHUSA I0JIATaTh, YTO JOJDKHOCTHOE JIMIO HE MOJIb3yEeTCS UMMYHUTETOM
ratione materiae OT IOPUCIUKIINH 3TOTO rocynapcrsa. B cutyannm, paccMoTpeHHOI B
MpeAbIyIIuX naparpadax, rocyaapcTBo, corjiamasich Ha MPUCYTCTBUE WU JIEATEIb-
HOCTb Ha €ro TEPPUTOPUM HWHOCTPAHHOTO JOJDKHOCTHOTO JHIA, 3apaHee comialla-
JIOCh C MMMYHHUTETOM 3TOTO JIMIIA, CBSI3aHHBIM C €ro OQUIHAIBHON JESITEIHHOCTBIO.
Ecam ke takoro cornacus He ObUIO, U JIUIIO HE TOJBKO JEHCTBYET, HO U HaXOAUTCS
Ha TEPPUTOPUH rOCyJapCTBa HE3aKOHHO, TO OTCTAUBAaTh UMMYHUTET JNOBOJBHO TPYA-
Ho. [Ipumepsl Takoro pona CUTyaluu — IINUOHAX, TUBEPCUOHHAS JEATEIbHOCTb,
MOXUIEHU JitoAell ¥ T.1. B cyneOHBIX mpoueccax mo Takoro pojaa JiejJaM UMMYHHU-
TeT 1u6O OTCTAMBAJICS, HO HE yUHTHIBANCA ', MO0 JaXe He OTCTAMBalCS . 31ech
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ITo mueHuto P. Ban Anebeek, IIs OICHKU CUTYallud C IMMYHUTETOM HHOCTPaHHOTO
IOJDKHOCTHOTO JIMIAa UMECT 3HAYEHHUE U TO, YTO €ro AEsATEIBHOCTh HOCUT YIOJIOBHO-HAKA3yEMBbIil
XapakTep 110 IpaBy TOCyAapcTBa, HA TEPPUTOPUU KOTOPOTo OHa ocymiecTsisiaacsk (“Whether a
foreign state official is effectively called to account depends however on whether a particular
act in fact constitutes a violation of the national law of the state whose territorial sovereignty
has been violated or whether only an interstate norm has been violated.” (cm. R. van Alebeek,
note 51 above, pp. 181-183. 3neck xe, pp. 167—183, npuBoasiTCs MpUMEpPHl HAITMOHAJIBHBIX
CyIeOHBIX PELICHHUH 10 JeJlaM HHOCTPaHHBIX JOJKHOCTHBIX JIHI, COBSPIIUBIINX IPECTYIICHUS
Ha TePPUTOPHH IOCYJapCTBa, OCYI[ECTBISAIOMEr0 IOPUCIUKIINIO).

CwM. geno arentoB LleHTpanpHOTro pa3BensiBareabHoro ynpasienus Coequnenasix LlTaTos,
apecToBaHHBIX B VTanuu B CBsI3u ¢ 0OBUHEHHUEM B MoxuileHnu yenoseka B 2003 rony
(memorandum of the Secretariat, note 466).

Hanpuwmep, neno Rainbow Warrior (ibid., note 465). Bo3MoXxHBI, BIpodeM, CUTyaI[uH, KOrja
IOJDKHOCTHOE JIMIO TPU OCYLICCTBICHUH OPHUIIMAIBHON NeSTEIHHOCTH OKa3bIBACTCS Ha
TEPPUTOPUU HHOCTPAHHOIO rocyaapcTsa 6e3 ero comiacus, Ho He yMbIIIIeHHO. EAMHCTBeHHAs
YTOJIOBHO-HaKa3yeMasi AeITeIbHOCTh JOJDKHOCTHOTO JIMIA B 9TOM ClIy4ae — HE3aKOHHOE
nepecedeHne rpaHuisl. [IpencTaBisieTcs, 4To B TAKOM CiIy4ae IMOCTaHOBKa BOIpoca 06
HUMMYHUTETE UMeeT 1moJ coboit ocHoBanus. Hanpumep, B 2005 rony B Xo/e y4eHUNH pOCCUUCKUI
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CTOUT OTMETHUTh W TO, B TAaKUX Jelax, Kak /Jucmomo?23 u ®@eppunu??*, rue cynsl
I'peruu v Utanuu He mpu3HAIH UMMYHUTET [ €pMaHUU OT UTAIBSHCKOW IOPUCIUK-
MU, PEeUb IIIJIa O MPECTYIUICHUAX, COBEPIICHHBIX HA TEPPUTOPUH TOCYAAPCTBA, OCY-
MIESCTBISIONICTO IOPUCANKINI225, B pemennn no neny byzapu, B KOTOpOM KaHaJ-
CKHUH CyJI MIPU3HAT UMMYHUTET, HEB3UPasi HA TO, YTO MBITKHU 3aMPENIEHbI UMIIEPATUB-
HOU HOPMOU, COMEPIKATCS MACCaXu, U3 KOTOPBIX, TOJKYS UX a contrario, MOXKHO clie-
JIATh BBIBOJI, YTO PEIICHHE MOTIIO ObITh UHBIM, €CITU OBl MIBITKH COBEPIIAINCH HA TEP-
PHUTOPHUHU TOCYapCTBa, OCYIICCTBIISIONIETO FOPUCTUKITHIO 220,

86. PaCCMOTpCHHLIe CUTyallUn MOT'YyT UMETb MCCTO C JIFOOBIMH JOJXKHOCTHBIMH
JIMllaMu rocyaapcTBa, BKJIHOYasi BOCHHOCJYXKalluX. Bwmecte ¢ tem BOIIPOC 00 yro-
JIOBHOM IMPCCICAOBAHUN WU HUMMYHHUTETC BOCHHOCIIYXAIIUX 3a MPCCTYIIJICHUA, CO-
BCPIICHHBIC B XOA€ BOOPYKECHHOTO KOH(l).]'[I/IKTa Ha TCPpPUTOPUU TrOCyaapCTBa, OCyIIC-
CTBJIAIOIICTO TOPUCAUKIIUIO, KaK IMMPCACTABIACTCA, pCryJIUPYETCA, B IICPBYIO O4YCPCIb,
TYMaHUTAapHbBIM IpaBOM, SABJIACTCA CIICHHUAJIBHBIM ClIydaeM, U €ro HCE CJIeAYyCT pac-
CMaTpuBaTh B paMKax IlaHHOﬁ TCMBI.

87. B pesomroruu MucTuTyTa 2001 TOMA TOBOPUTCS O TOM, YTO OBIBIIWI IIaBa TO-
cyaapcTBa (M COOTBETCTBEHHO IIaBa NPABHUTENIHCTBA) MOXKET MPECIIE0BaThCsl B YIo-
JIOBHOM TIOpsiIKe, eciau ero JesHus “‘are performed exclusively to satisfy a personal
interest, or when they constitute a misappropriation of the State’s assets and re-
sources”*”’. TeM caMbIM K CHTyal[MH COBEpIICHHS HaMOOJIEe TAKKUX MEXKITYHAPOI-
HBIX NPECTYIUICHHH ObLIN J00aBIEHBI elie JiBa CiIydas, B KOTOPHIX OBIBIIMI I1aBa
rocynapcTsa (M COOTBETCTBEHHO IJIaBa IPaBUTEILCTBA) HE IMOJB3YETCS MMMYHHUTE-
TOoM ratione materiae. [To MmHeHHIO aBTOpOB Pe3omronuu, Takum oOpasom, J1axke eciu
JIOJDKHOCTHOE JIMIO, O0JjiajaBIee IMEepCOHAJIbHBIM HMMYHHUTETOM, ICHCTBOBAjO B
opuIMaTEHOM KadecTBE, HO B IEJAX JIMYHOTO OOOTalleHusl, OHO, OTOMAS OT JIOJDK-
HOCTH, JINIIAETCS 3allMThl MMMYHUTETOM ratione materiae. AHaJIOrMYHasl TOYKa 3pe-
HUS BBICKa3bIBajach B JIOKTPUHE OTIEIBHBIMU aBTOPAMH NPUMEHHUTENBHO K JIPYTUM
CXOXKMM MYTSM JINYHOTO OOOTallleHHs] IPH OCYIIECTBICHUN OQULIHAIBHON JesTelb-
Hoctu>>®. Eciu Gbl TaKOro poja AeATeIbHOCTh JOKHOCTHOTO JIMIA HE PACCMATpPH-
BaJlach Kak ouIManbHas, TO 3Ta MO3UIUsA Obula Obl MOHsATHA. OJHAKO MOCKOJBKY

223
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BOCHHBIH CaMOJIET HENPEeAHAMEPEHHO OKa3aJcs B BO3AYIIHOM IpocTpaHcTBe JINTBBI M oTepIien
katacTpody. IIpoTuB ocraBuierocs B )KMBBIX JieTulKa B JInTBe ObLIO BO30YX/IEHO yrOJIOBHOE
neno. Poccuiickas @enepanus nocTaBuiia BOIPOC O TOM, UTO IUJIOT, B X0 € BBIIIOJHEHHS CBOEH
JEATEeNbHOCTH CIIy4ailHO OKa3aBIIMICS HAa TEPPUTOPUU HHOCTPAHHOIO FOCYIapCTBa, MOJIb3YETCs
HMMYHUTETOM OT FOPUCIUKIHH 3TOTO rocyaapcra (cm. Kommenrapuit MU/l Poccuiickoit
®denepaunu B CBsI3M C JaHHBIM ciay4daeM oT 19 centsiops 2005 roza, available at
http://www.mid.ru/brp_4.nsf/).

Prefecture of Voiotia v. Germany in Supreme Court of Greece, no 11/2000 of 4 May 2000, ibid.
Ferrini v. Republica Federale di Germania, Corte di Cassazione, Joint Sections, Judgment

6 November 2003-11 March 2004, n. 5044

B IOKTpHHE BEICKA3bIBAJIOCH MHEHHE O TOM, YTO HMEHHO 3TO 0OCTOSTEILCTBO CTAJIO IIPUIHHOMN
HeIIpU3HaHUS B JaHHBIX Jenax uMMmyHurtera ['epmannu (cMm. X. Yang, Jus cogens and state
immunity, New Zeeland Yearbook of International Law, 2006, pp. 164—169).

Hanpumep: “[T]here is no principle of customary international law which provides an exception
from state immunity where an act of torture has been committed outside the forum, even for acts
contrary to jus cogens. Indeed, the evidence of state practice ... leads to the conclusion that
there is an ongoing rule of customary international law providing state immunity for acts of
torture committed outside the forum state.” Bouzari v. Iran [2002] O.J.No. 1624, Court file

No. 00-CV-201372, Ontario Superior Court of Justice, Judgment, para. 63.

Cratbs 13(2) pe3omronuu. Cm. cHOCKy 210 BhImIE.

See memorandum by the Secretariat, para. 211.
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OHa MO-MPEIKHEMY pACCMATPHUBACTCA KaK 0(1)I/II_[I/IaJ'H)Ha$I ACATCIbHOCTD JOJIDKHOCTHO-
Tro Jimia U, COOTBETCTBCHHO, roCyaapCcTBa, TO B 000CHOBAaHHOCTH 3TOM IIO3UMIIHUHN BO3-
HHUKAKOT OMMPCACIICHHBIC COMHCHUA. BOpLGC C KOppyHHPIeﬁ, HC3aKOHHBIM HpI/IO6p€Te—
HHCM JIMYHOI'O COCTOAHUA JOJIXKHOCTHBIMU JIMIIaMU ITOCBAILICH HeJ’ILIﬁ paa MexkaAyHa-
POAHBIX ,Z[OFOBOpOB229. B nux Takwme JACAHUA (B TOM 4YHUCJIE TC, KOTOPbIC MOI'YT CO-
BCPIIATHCA TOJIBKO C HUCIIOJIB30BAHUEM JJOJIKHOCTH, CJ'Iy)Ke6HOFO HOJ'IO)KCHI/IH) JOJIXK-
HOCTHBIX JIML KPUMHUHAJINU3YIOTCS, IPEAYCMATPUBAOTCA 00s3aTenbCTBA U mpaBa ro-
CyAapcCTB MO YCTAHOBJICHHUIO U OCYIICCTBJICHUTO yFOHOBHOﬁ HOpUCAUKIMU B OTHOLIC-
HHHU TaKHUX I[CFIHI/Iﬁ JOJIX)KHOCTHBIX JIMII. B OQHHUX OOroBOpax BOIIPOC 00 UMMYHHUTCTC
HUHOCTpPAHHBIX JOJDKHOCTHBIX JIUI] OT yl“OJ'IOBHOfI OPpUCAUKIUN HE 3anaI‘I/IBaeTCH23O.
B APYrux — COACPIKATCA OrOBOPKH, MPpEeAyCMATpUBAKOIINUC, YTO HUX IMOJOXKCHUSA HE
HAHOCAT ymep6a MOJOXKCHUAM JPYTrUuX MCIKAYHAPOAHBIX NJOTOBOPOB, B TOM, YTO Ka-
CacTCd OTKa3a OT UMMYHHUTETA 3TUX J'II/IH23I. Kazamocs 6I)I, Hanboee HpOCTOﬁ oyTb
peuieHus BoIpoca 00 UMMYHHUTCTC NOJDKHOCTHBIX JIMI[ OT HHOCTpaHHOﬁ yFOJ'IOBHOﬁ
OPpUCAUKIIMU B CJIy4dac COBCPUICHUSA UMHU HpeCTyHJ’IeHI/Iﬁ, HalpaBJCHHBIX Ha JIMYHOC
O6OFaIIl€HI/Ie — BKJIFOYUTH COOTBCTCTBYIOUIHMEC TTOJIOKCHUS B Me)KI[yHapOﬂHBIﬁ J0T0-
BOD, HOCBHIHCHHLIﬁ 60pb6€ C OTUMHU NPECTYIIICHUAMU. OHHaKO 9TOT'0 IIOKa HE IPO-
HUCXOJUT. ECJ'II/I, KOHCEYHO, H€ paCcCMaTrpuBaThb 3TU JOTOBOPBLI KaK MpeAyCMaTpHBaro-
e HOﬂpa?)yMeBaeMBIﬁ OTKa3 OT UMMYHUTCTA.

88. Tlo-BuauMoMy, AJIsl pelIeHHs BOIPOCAa O TOM, MOJIB3YyeTCs JIU JOJIKHOCTHOE
JIMLI0O UMMYHHUTETOM OT MHOCTPAHHON yTOJIOBHON IOPUCAMKLIHUHU B pacCMaTpPUBAEMBIX
cIaydasix, cllefyeT BCE K€ paccMaTpHuBaTh B Ka)XJOM KOHKPETHOM Cllydae BOIpPOC O
TOM, SIBIIIETCS JIU JISsIHUE, TPHUBEIIee K HE3aKOHHOMY OOOTalIeHUIO U T.II., JSTHHEM
9TOTO JOJKHOCTHOTO JIMIIA, COBEPIICHHBIM B O()HIIMAIBPHOM KaueCTBE MU B JTUYHOM
KkauecTBe. M3BeCTHBI CUTyallMH, KOIJla HMHOCTPAaHHAasA IOPUCAMKINS OCYILIECTBIAIACH
B CBSI3U C ITOJIOOHOTO PoJa MPECTYIJICHUSIMH, U TOCYAapCTBO HE 3asBIISNIO 00 NMMY-
HUTETE CBOEro JOHKHOCTHOTrO juna. Tak OblIo, HampuMep, B Jeiie OBIBIIEro Ipe3u-
nenta Gumunnun Maproca B Coenunennpix Illtatax Amepuxu™>. B To ke Bpems B
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Hanpumep, Kousenuust Opranuzanuu OobennHenubix Hanuii nporus koppyniuu 2003 roga
(available at: http://www.unodc.org/pdf/corruption/publications_unodc_convention-r.pdf),
MesxaMepHuKaHCKasl KOHBEHIUS NIPOTUB Koppynuuu 1996 rona (available at: http://www.oas.org/
juridico/english/treaties/b-58.html), KouBeniust 06 yronoBHOW OTBETCTBEHHOCTH 3a KOPPYIIIHAIO
1999 rona (European Treaty Series — No.173), KouBeHnuust A¢ppukaHCcKOro corsa o
IpenynpexaeHnn koppynnuu u 6opsbe ¢ Heit 2003 rona (available at: http://www.africa-
union.org/root/AU/Documents/Treaties/Text/Convention%200n%20Combating%20
Corruption.pdf).

IIpu 5TOM BCTpEUaroTCs MOJIOKEHMsI, KACAIOIHMECss UMMYHHUTETa COOCTBEHHBIX JTOJKHOCTHBIX
smn (cM., HanpuMep, nyHKT 2 ctatbu 30 KouBennun Opranuzanuu O0bennHeHHBIX Hanuii
MPOTHB KOPPYMIUY; MyHKT 5 crarbu 9 KouBeHunu AQpUKaHCKOTo COr03a O MPeAYNpeKICHUU
Koppynuuu u 6opnoe ¢ Heit 2003 rona).

Cwm., Hanipumep, ctaTbs 16 KoHBEeHIIMN 00 yrojJOBHOW OTBETCTBEHHOCTH 33 KOPPYIILIHIO

1999 rona; cratbs 4(4) Koupennuu o 60pb0e IpOTUB KOPPYIILHU C YYACTHEM JIOJKHOCTHBIX JIMIL
EBpomneiickix coo0IecTB U JOJDKHOCTHBIX JIMI FOCYAapcTB-uIeHOB EBporneiickoro coto3a ot

26 mast 1997 rona (Convention on the fight against corruption involving officials of the
European Communities or officials of Member States of the European Union (available at:
http://eur-lex.europa.eu/).

B pemennu no neny Mapkoca (Tribunal Federal, Affaire Marcos, 2 Novembre 1989,

ref. ATF 115 Ib 496 consid 5(b)) Bepxosusiit Cyn llIBeitiiapuu He BaaBajics moapoOHO B aHATU3
XapakTepa AesITeIbHOCTH ITOTO JIMIA, ONPESIUB, YTO UMMYHHUTETOM OH HE MOJIb30BAJICS BBUIY
TOr0, 4T0 PYIMNINHEI OTKA3aJUCh IPU3HABATE Ty AEATCIBHOCTU opuIHanbHOHi. [Toxoxas
cuTyanus Oblia B penieHuH 1o ero nexy B Coequnenssix lllrarax Amepuku (In re Grand Jury
Proceedings, 817 F.2d at 1111): [IpaButenscTBo OUININHUH YBEIOMHUIO B paMKax 3TOTO Jejia
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Jiesie OBIBIIEr0 MHHHUCTpa aTOMHOM NpoMebluieHHocTH Poccuiickoit ®denepanun 40a-
Mo8a, Bompoc 00 skcrpanuuuu koroporo B Coenunennble llltarsl AMepuku niau
Poccuiickyro @enepanuto paccmarpusainca denepansueiv cynom Iseitnapuun, Poc-
cuiickas @denepanus HacTawBajla HA UMMYHHTETE CBOETO OBIBIIETO JIOJPKHOCTHOTO
auna ot yrouoBHoOH ropucauknuu CoenuHeHHslx llltaToB Amepuku, orMedast cpeau
MIPOYEro, 4To HE3aKOHHOE oOoraiieHne, B KOTOpOM OOBUHSICS AJaMOB, IPOU30MILIO
B Poccuiickoit @enepannn B pe3yiaprare ero opuIranbHON AesITeIbHOCTH (3I0YIOT-
pebGieHune ciryKeGHBIM MOoI0KEHHEM) ",

89. MW 3noxeHHOE HE NaeT OCHOBAaHHME YTBEPKAaTh, UTO YNOMSHYTHIE BBIIIE MOJIO-
xeHust pesomonnn Mucrtutyta 2001 roma oTpakaroT OOBIYHYIO HOPMY MEXIyHa-
poxnoro mpasa>*. B To e BpeMs MMMyHHTET ratione materiae, KaKk mpeiCTaBiIseT-
cd, HE 3allUIaeT JOJDKHOCTHOE JIMIO OT yTOJIOBHO-IMPOLECCYalIbHBIX MEp, NPUHHU-
MaeMbIX HHOCTPAHHBIM I'OCYIapCTBOM K €ro JUYHOMY MMYILIECTBY (Hampumep, cpes-
CTBaM B MHOCTPAHHBIX 0aHKax) B paMKaX yroJIOBHO-IIPaBOBBIX IPOLEAYP, OCYIIECT-
BIISIEMBIX B CBSI3U C IPEIIONOXKUTEIBHO COBEPUICHHBIM MM IpECTyIUICHHEM, Ha-
MpaBJICHHBIM Ha JIMYHOE o0oramieHrne. Takue Mepbl He MOTYT pacCMaTpUBaThCS Kak
OTrpaHMYMBAIONINE €TO OPUIIMATIBLHBIE ACHCTBHUS.

BrIBOABI 00 HCKITIOUYEHUSAX

90. TIlo mMHenuro CrnenuanbHOro JOKJIaIUMKa, U3I0KEHHOE CBUAETEIBCTBYET O TOM,
YTO pa3HOOOpa3Hble 0OOCHOBAHUS UCKIIOYEHUH M3 HMMMYHHTETA JIOJDKHOCTHBIX JIWIT
rocy/apcTBa OT MHOCTPAHHOW YTOJIOBHOHM IOPHUCIUKIMHU NPU ONIDKaWIIeM paccMoT-
PEHUH OKa3bIBAIOTCS HEJOCTATOYHO YOEIHUTEIbHBIMU. DTH 000CHOBAaHHS MPOAOIIKa-
10T JIMCKYTHPOBaThCA B JIOKTpUHE. Jlameka oT exMHOOOpas3usi B 9TOM OTHOUICHUU U
IpaKkTUKa rocyaapcTB. Pemenue no aeny I/lunouema, napiiee TOTYOK JUCKYCCUU IO
JIaHHOMY BOIIPOCY, HE NPHUBEJIO K (JOPMUPOBAHUIO TOMOTEHHON CyneOHON MPaKTUKH.
B 93710l CBA3M BpsA M MOXHO TOBOPHUTH OO0 HCKIIOUEHUSX W3 MMMYHHTETa Kak O
CIIOKMBIIEHCS HOPME OOBIYHOTO MEXKIyHApOJHOrO IpaBa, KakK, BIIPOYEM, M HEJb3s
OmIpeNeNIeHHO yTBEP)KIaTh, YTO HAJIMIO TEHACHUUS (OPMHUPOBAHUS TaKOW HOPMBI.
OCOOHSIKOM CTOWT B 3TOM IUIaHE JIMIIb CHUTYallWs, KOIJa YroJOBHas IOPHUCIUKIUS
OCYHIECTBISETCS TOCYapCTBOM, Ha TEPPUTOPUU KOTOPOIrO MPOU3OLLIO MpeArona-
raeMoe IpecTyIUIEHHE, U 3TO rOCyJapCTBO HE J1aBajo COITACHUsl Ha OCYILIECTBICHHE
Ha CBOEH TepPUTOPUU AESATEIBHOCTHU, IPUBEALIECH K MPECTYIUIEHUIO, U Ha MPUCYTCT-

TocynapcrBennsiit nenaprameHt CoeaunenHsix llItatoB AMepuku 00 0TKa3e OT UMMYHHUTETA
Maprkoca. B nene USA v. Noriega (117 F.3d 1206; 1197 U.S. app. LEXIS 16493,

see memorandum by the Secretariat, para.211, note 605) cyn CILIA oTka3an B MMMYHHTETE
M. Hopsbere, ObiBLIEMY TiIaBe rocynapcTBa [lanama, OCHOBBIBasICh Ha TOM, YTO IPABUTEIIHCTBO
Coenunennbix llltatoB AMepuku He mpu3HaBano Hopbery kak riaBy rocyaapctBa B MOMEHT
COBEpUICHHS! UM COOTBETCTBYIOIUX AesiHui. [Tanama He orcranBana uMMmyHuTeT Hopberu.

To ecTh B 3TOM Jele IPHUPOJa COBEPIICHHBIX UM JAETHUH HE UMeJIa OIPEeIITIOMUil XapaKkTep.
Ecnu 051 ucionuutenbHas Bnactb CoennHeHHbIX lTaToB AMEpHUKU MpU3HAIA JTETUTUMHOCTD
BJIACTHBIX MOJHOMOYMIT Hopbern, UMMyHHUTET Takke ObLT Obl, BUAMMO, IPU3HAH. CM., HAIIpUMeEp,
Heidi Altman, The Future of Head of State Immunity: The Case against Ariel Sharon, April
2002, ctp. 6, http://www.indictsharon.net/heidialtman-apr02.pdf.

233 Adamov gegen Bundesamt fur Justitz, Urteil vom 22. Dezember 2005, 1. Offentllchrechtliche

Abtellung (1A.288/2005/gij), para. 3.4.2.; cMm. Takke KoMMeHTapuii Jlenapramenta nHpopManuu
u nedatu MUJ] Poccuiickoit @enepaunn ot 18 mas 2005 roga, http://www.mid.ru/Brp_4.nsf/arh/
61C69CBAC851731AC3257006003264A0?0OpenDocument.

Cwm. npuBogumoe B Memopanyme Cekperapuara (myHKT 209) muenue X. dokc o ToM, 4TO peub
unet o GopMyIUPOBKE ITHX MOJIOKeHUM cTtatbu 13 pesomtounu de lege ferenda.
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BHE HA CBOEH TECPPUTOPUN MHOCTPAHHOTO AOJI?KHOCTHOTO JiMlia, COBCPUIUBIICTO 3TO
OpEeANOJIOKUTCIBHOC MPECTYIJICHUC. B Taxoit CUTyallUu €CTb, KaK IMPCACTABIACTCA,
A0CTATOYHBIC OCHOBAaHUA TOBOPUTH 00 OTCYTCTBUU UMMYHUTCTA.

91. Bo3HHKaeT BONPOC O TOM, HACKOJIBKO JKEIATEIbHBI JATbHEHIINE OrpaHUYCHUS
ummynurtera de lege ferenda. HanoMHUM B 3TOi CBSI3W O HEKOTOPBIX, B TOM YHCIIE
YIOMHHABIIMXCS BBIIIE, pEKOMEHIAIMIX, conepkamuxcs B Jloknaae sxkcneptoB Ad-
pukanckoro u EBpomneiickoro cor3oB: “When exercising universal jurisdiction over
serious crimes of international concern ... states should bear in mind the need to
avoid impairing friendly international relations. ... Those national criminal justice
authorities considering exercising universal jurisdiction over persons suspected of
serious crimes of international concern are legally bound to take into account all the
immunities to which foreign state officials may be entitled under international law
and are consequently obliged to refrain from prosecuting those officials entitled to
such immunities. ... In prosecuting serious crimes of international concern, states
should, as a matter of policy, accord priority to territoriality as a basis of jurisdic-
tion, since such crimes, while offending against the international community as a
whole by infringing universal values, primarily injure the community where they
have been perpetrated and violate not only the rights of the victims but also the gen-
eral demand for order and security in that community. In addition, it is within the
territory of the state of alleged commission that the bulk of the evidence will usually
be found”235.

92. COMHHTENBHO M TO, YTO BO3HHKHOBEHUE TaKUX MCKIIOUCHHUI B 00IIEM MEXIy-
HApOAHOM IIPaBe€ M, COOTBETCTBEHHO, BO3MOXHOCTH OCYLIECTBIISTH HAllMOHAIBHYIO
YTOJOBHYIO IOPHUCIUKIIMIO B OTHOIIEHNH WHOCTPAHHBIX JOJDKHOCTHBIX JIMIL, OBLIO OBI
JKeJaTeJIbHO B 1elsIX 00pbhObl ¢ O€3HAKa3aHHOCTHIO B KaY€CTBE JOIOJIHEHUS K MEX-
JyHapOJHOM YroJIOBHOM HOPUCAUKIUU WUIM K HOPUCAUKIUHM TOrO IOCYAapcTBa, Ha
cy>k0e KOTOpOro HaxOAMTCS (HAXOIMJIOCH) JOJKHOCTHOE JIMIO, €CIIM 3TO rocyaap-
CTBO HE OCYILECTBISAET €ro YrojloBHoe IpecienoBaHue?3%. Takoe cyOcuauapHoe
OCYUIECTBICHHUE YTOJIOBHON IOPUCAUKIHUU MPEIyCMOTPEHO 3aKOHOAATEIbCTBOM He-
KOTOpBIX TocyaapcTB237. OmHako MpeayCMOTpPEHHas 3aKOHOAATEIbCTBOM BO3MOXK-
HOCTb OCYILECTBIISITh IOPUCAUKIHIO €€ HE O3HAYAET, KaK CIEAyeT U3 U3I0KEHHOTO
BBIIIE, UCKIIIOYEHUSI IMMYHUTETa HHOCTPAHHBIX JOJKHOCTHBIX JIUII.

93. pyroe neno, 4To rocyiapcraa, 0€3yciOBHO, BIIPaBe YCTAHOBUTH OI'PAHUYCHHS
MMMYHHUTETa CBOMX JOJDKHOCTHBIX JIMIL OT YIOJOBHOM IOPUCIMKIWU APYT Apyra Iy-
TEM 3aKJII0YEHHS MEXyHapoaHoro gorosopa238. B srtoii cBa3n Komuccus morna Obl
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237
238

African Union-European Union, note 14 above, p. 42.

CM. BBICTYIUICHHUS Ha mecTuaecaToil ceccun Komuccnn MexayHnaponuoro mnpasa JI. Makpes
(A/CN.4/SR.2984, p. 9), Bapraca-Kapeunso (A/CN.4/SR.2987, p. 11), M.SIko6¢con
(A/CN.4/SR.2985, pp. 5-6).

Cwm. K. Ambos, note 23 above, pp. 414, 423 and 440.

[IpoTokoI 0 MpeAyIpexACHIUN U HaKa3aHUH NMPECTYIJICHUS T'eHOIMa, BOCHHBIX MPECTYIJICHUN U
MPECTYIUICHUI TPOTUB YEIIOBEUYHOCTH U BceX Gopm auckpumunanuu 2006 roga coaepx ur
cTaThio 12 0 MPUMEHEHUH €ro MOJIOKEHH, KacarIXcsi 00pbObl C TEHOLUIOM BOCHHBIMH
MPECTYIUICHUSIMH H MPECTYIJICHUSIMH IIPOTHUB YEIOBEYHOCTH, K «O(PHUIHATBHBIM BIACTAM». DTH
nonoxenus “shall apply equally to all persons suspected of committing the offences to which
this Protocol applies, irrespective of the official status of such persons. In particular the official
status of a Head of State, of Government, or an official member of a Government or parliament,
or an elected representative or agent of a State shall in no way shield or bar the criminal
liability.” International Conference on the Great Lakes Region. Protocol for the Prevention and
the Punishment of the Crime of Genocide, War Crimes and Crimes Against Humanity and all
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paccMoOTpeTh BOIIPOC O TOM, ‘ITO6LI, HapsAay € KOI[H(l)HKaHHefI HeﬁCTByIOMGFO 00bI4-
HOTO MCIKAYHApOAHOI'0 IIpaBa, IMOATOTOBHUTH (I)aKyHLTaTI/IBHBIfl HOPOTOKOJI HJIU MO-
ACJIbHBIC KJIAay3YJIbI 00 OT'paHUYCHUUN WJIN UCKIIOYCHUU MMMYHHUTETA NOJI?KHOCTHBIX
JIMIl rocyaapcTBa OT HHOCTpaHHOﬁ yFOJ'IOBHOﬁ IOPpUCOAUKIIUHN.

Pe3ome

94. PestoMupys cojep)kaHHE HACTOSAILIEro JOKJIana, MOXHO c(opmMyiaupoBarb, B
YaCTHOCTH, CJIEIYIOIIHNE Te3HUCHI:

a) B I€JIOM UMMYHHUTET JOJDKHOCTHOTO JIMIIa TOCYIapCTBa, KaK U caMoro ro-
Cy[lapCTBa, OT HHOCTPAHHOUN FOPUCIUKIIUU SBIISCTCS OOIIUM IMPABUIIOM, a €ro OTCYT-
CTBHME B T€X WM UHBIX CllydyasiX — UCKJIIOUYEHUEM M3 3TOTO MpPaBUiIa;

b)  MOJDKHOCTHBIC JIMIA TOCYIapCTBa MOJIB3YIOTCSI HMMYHHUTETOM ratione ma-
teriag OT MHOCTPAHHOW YTOJOBHOW FOPHUCIUKIIUHU, T.. HMMYHHTETOM B OTHOIICHHH
JICUCTBUM, COBEPIICHHBIX B O(PHUIIMAIBHOM KaueCTBE, MOCKOJIBKY ITH IACHCTBHUS SIB-
JISTFOTCS ACHCTBUSIMU CaMOT'0 TOCY/IapCTBa, Ha CIIy)K0e KOTOPOTo0 OHU COCTOSIT;

¢) Her OOBEKTHBHBIX OCHOBAaHMH JJISI TOTO, YTOOBI NMPOBOAMTH Pa3IUUMS
MEXy IPUCBOCHUEM IIOBEACHHUS IS LeJIE OTBETCTBEHHOCTH, C OAHOM CTOPOHBI, U
JUIsL LieJle MMMYHUTETa, — C Ipyroi. Bpsii nu ecTb OCHOBaHMS yTBEpXKIaTb, 4TO
OJYH U TOT K€ aKT IOJPKHOCTHOIO JIMLA JJIS 1eJle OTBETCTBEHHOCTU I'OCYNapCTBa
NIPUCBAUBAETCS TOCYJAapCTBY U CUMTAETCs €r0 aKTOM, a IUld LieJied UMMYHMTETa OT
IOPUCIMKIUY TAKOBBIM HE SIBJISIETCS U PAaCCMaTPUBAETCs TOJIBKO KAK aKT JOJIKHOCT-
HOTro 1Hua. Bompoc 06 onpeneneHuu xapaxkTepa MOBEACHUs JODKHOCTHOTO JIMLA —
opuIHaIbHOE WIM JUYHOE — M, COOTBETCTBEHHO, O NMPHCBOEHUU WJIM HEIPHUCBOE-
HUU 3TOTO IOBEJEHUS I'OCYNapCTBY, JIOTUYECKH JOJKEH paccMarpuBarbCs 0 TOTO,
KaK paccMaTpHUBaeTCs BOIPOC 00 UMMYHHUTETE JOJDKHOCTHOTO JIMIA B CBSI3U C JlaH-
HBIM IIOBEJCHUEM,;

d) xapakTepucTHKa MOBEJECHUS JOHKHOCTHOTO JHIA KaK O(QUIHUATIBLHOTO I10-
BEJIEHUs HE 3aBUCUT OT MOTHBOB JIMIIA WJIM COAEP)KaHHS ToBeaeHus. Onpenessio-
UM ABJIACTCA TO, YTO OOJKHOCTHOC JIHUIIO ﬂeﬁCTByeT B KadyecTBe TakoBoro. [loHs-
THE «JIEUCTBHUS AOHKHOCTHOTO JIMI[A KaK TAKOBOTOY, T.€. O(MHUIIHAIbHBINA aKT», HAJ0
OTJIMYATh OT MOHATHS «aKT, BXOAAIINH B odunuaibubie GyHkium». [leppoe mupe u
BKJIIOYACT B ce0s1 BTOpOE;

e¢) 00beM UMMYHHTETA TOCYIapCcTBa U 00bEM MMMYHHUTETA €ro JOJKHOCTHO-
ro JUlla HE OJJMHAKOBBI, HECMOTPS Ha TO, UTO MO CYTH 3TO OJAUH U TOT K€ UMMYHHU-
TeT. JJOJDKHOCTHOE JIMI0, COBEPIIAIOIIEE aKT KOMMEPYECKOI0 XapaKTepa, €ClIM 3TOT
aKT NPUCBAWBAETCS TOCYIApPCTBY, MOJb3YETCA UMMYHUTETOM OT MHOCTPAHHOW yro-
JIOBHOM IOPUCAUKILINY;

forms of Discrimination, available at http://www.icglr.org/key-documents/
00f%20the%20Crime%200f%20Genocide,%20War%20Crimes%20and%20Crimes%?20against%
20Humanity%20and%20A11%20forms%200f%20Discrimination.pdf.

B03MOXHO, 3Ta CTaThsl PACCMaTPHUBACTCSA YIaCTHUKAMH JOTOBOPA KaK MCKIFOYAOLIAst
HMMYHHTET UX JOJKHOCTHBIX JIMII OT YTOJIOBHO IOPUCIUKLUY JIFOO0T0 UX HUX, XOTS NPSMO 00
OTpaHHYEHUU WIH HCKIIOYEHUN UMMyHHTETa B [IpoTOKOIE He TOBOPUTCS (K COXKAICHHUIO,
MpaKTHKa IPUMEHEHHUS IPUBEIECHHOTO MOIIOKEHUS TPOTOKOJIA CYIaMH ero TOCYAapCTB-
ydacTHHKOB CHeI[HalIbHOMY IOKJIaJ9UKy HE U3BECTHA).
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f)  nMMmyHHuTeT ratione materiae pacnpocTpaHseTcsl Ha IeHCTBUS JOJKHOCT-
HBIX JIUI ultra vires ¥ Ha UX MPOTHUBOIPABHBIC IEHCTBUS;

g) WMMYHHTET ratione materiac He paclIpOCTpaHseTCs Ha JEHCTBUS, KOTO-
pble OBIIM COBEpUICHB! JIOJDKHOCTHBIM JIMLIOM JIO0 3aHSITHS UM JIOJDKHOCTH; OBIBIIIEE
JIOJDKHOCTHOE JIMIIO 3aIIMINEHO MMMYHHTETOM ratione materiae B OTHOIIGHUHU JIEH-
CTBHI, COBEPIIEHHBIX UM B OBITHOCTbH JIOJDKHOCTHBIM JIMIIOM B 3TOM Ka4yeCTBE;

h) Ha mMMmyHHTET ratione materiae BpsiI JIM BIMSIET XapakTep NpeObIBaHUS
JIOJDKHOCTHOTO WJIM OBIBIIErO JIOJDKHOCTHOTO JIMIA 3a TpaHUIlel, B TOM 4YHCIIe Ha
TEPPUTOPUHN TOCYIAapCTBa, OCYIIECTBISIONIETO IOpHUCAUKIUIO. [lo-BunnMomy, Hesa-
BHCHMO OT TOTO, HAXOAUTCS JIM JAHHOE JIUIO 3a rpaHullell ¢ opHUIIanbHBIM BUSUTOM
WU 1peObIBaeT TaM B JIMYHOM KadyecTBE, OHO IOJb3yEeTCS MMMYHHUTETOM OT WHO-
CTPaHHOH YTOJIOBHOH IOPUCAMKLIHH B OTHOIICHHWH NEHCTBHI, COBEPIICHHBIX B Kaye-
CTBE JIOJDKHOCTHOTO JIMIA;

i)  MMMYHHTET ratione personae, KOTOPBIM IOJb3YETCS Y3KHH KPYT BBICOKO-
MIOCTABJIEHHBIX JOKHOCTHBIX JHUI[ TOCYyJapCTBa, PacHpOCTpPaHSETCs HAa MHPOTHUBO-
IIpaBHBIE JIEWCTBUS, OCYLIECTBISIEMbIE HODKHOCTHBIM JIMIIOM KaK B O(UIHMAIBHOM,
TaK ¥ B JINYHOM KauyecTBE, B TOM YHCJIE IO 3aHSATHS JOJDKHOCTH. JTO T.H. aOCOJIIOT-
HBIIl UMMYHUTET;

1) Oyaydn CBS3aHHBIM C OIpPEACICHHOW, BBICOKON JOJDKHOCTBHIO, IEpCOo-
HaJbHBI UMMYHUTET HOCUT BPEMEHHBIM XapakTep U MPEKpallaeTcsi ¢ OCTABICHUEM
nomkHOoCTH. Ha MMMyHHUTET ratione personae HE BIUSCT HH TO, YTO JICHCTBUSA, B CBS-
34 C KOTOPBIMH OCYIICCTBISACTCS FOPHUCIUKIIUS, COBEPIICHBI 32 pPaMKaMH (PYHKIIHI
JIOJDKHOCTHOTO JTMIA, HU XapaKTep ero mpeObIBaHUs 3a TpaHUIICH, B TOM YHCIIC Ha
TEPPUTOPUHU FOCYAAPCTBA, OCYIIECTBIISIIOETO IOPUCAUKIINIO;

k) 00BeM UMMYHHUTECTA I[eﬁCTByIOIIIPIX JOJIKHOCTHBIX JIMII OT HHOCTpaHHOﬁ
yFOHOBHOfI HOPpUCAUKIIMU Ppa3JIuvacTCd B 3aBUCUMOCTU OT YPOBHHA 3aHUMaeMOu
JOJI’DKHOCTH. Bce ﬂeﬁCTBy}OIHHC JOJDKHOCTHBIC JIMIa MNOJIB3YIOTCSI MMMYHHUTCTOM B
OTHOIICHUH Z[efICTBHfI, COBCPIICHHBIX B O(I)I/IHI/IEU'II)HOM kadecTBe. ToIbKO HCKOTOPBIC
HeﬁCTBymmHe BBICOKOIIOCTABJICHHBIC JOJDKHOCTHBIC JIMIIA IMOJIB3YIOTCSA, KpOME TOTIO,
UMMYHUTETOM B OTHOIICHUU HeﬁCTBHfI, COBCPIICHHBIX WUMU B JIMYHOM Ka4dYCCTBC.
O0BeM HMMYHUTCTA OBIBIIHNX JOJIP)KHOCTHBIX JIMI[ OAWMHAKOB BHC 3aBUCHMOCTHU OT
YPOBHA OOJIDKHOCTHU, KOTOPYIO OHHU 3aHUMAJIU: OHU NOJb3YIOTCA UMMYHUTETOM B OT-
HOIIICHHUHN HeﬁCTBHﬁ, COBCPIICHHBIX MU B O(I)I/IIII/IaJ'ILHOM KaueCTBC B MEPpUOJ 3aHU-
MaHUA JOJIDKHOCTH,

1) B OTHOWIEHWHM MHOCTPAHHOTO JIOJDKHOCTHOTIO JIMIIA, TPOTHB KOTOPOTO BBI-
JIBUHYTHI OOBHHEHHUsI (ITPEATIOI0KUTEIBLHOTO NMPECTYTHNKA, MT0JI03PEBAEMOr0 U T.II.),
HE MOTYT OBITh NPUHSTHI TOJBKO TAaKHE YTOJOBHO-TIPOLIECCYaIbHbIE MEPHI, KOTOPHIE
HOCST OTPAaHUYUTEIBHBIM XapaKkTep, MEIIAIOT BHIIIOJHEHUIO ero GyHKINH, HaKIaabl-
Basl Ha JaHHOE JIMIO0 IOPHIHYECKOe 00s3aTesIbCTBO, KOTAA 3TO JIMIO IOJIb3yeTCs:
a) IMMYHUTETOM ratione personae uiu b) IMMyHUTETOM ratione materiae, eciii pedb
HJET O Mepax B CBI3H C IPECTYIICHHEM, COBEPIICHHBIM IPU OCYIIECTBICHUH 3TUM
TUIOM OpUIINANBHBIX AeHcTBUH. Takue Mepbl HE MOTYT OBITH IPUHSATHI B OTHOIIE-
HHUH MHOCTPAHHOTO JTOJDKHOCTHOTO JIUIA, QUTypHUPYIOLIEro B yroJOBHOM IIpoliecce B
KayeCcTBE CBUJIETENS, KOTJ]a 3TO JIMIIO MOJIb3YeTCs: a) IMMYyHHUTETOM ratione personae
nnu b) IMMYHHUTETOM ratione materiae, €ciuM pedb WJET O BBI30BE TAKOTO JIMIIA JJIs
Jla4¥l CBUACTEIHCKUX MOKa3aHUH OTHOCHTENBbHO OQUIMAIBHBIX JEHCTBUH, COBEp-
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IMCHHbBIX UM CaMHUM, U HCﬁCTBHﬁ, O KOTOPBIX DOJIZKHOCTHOMY JIMLy CTAJI0O U3BCCT-
HO B pE3yJIbTATC BBIITOJIHCHUSA UM O(i)I/IIII/IaJ'IBHBIX (1)yHKIII/II\/'I;

m) HUMMYHHUTET JEWCTBYET Kak BO BpeMs MpeObIBaHUS AOKHOCTHOTO JIHIA
3a py0ekoM, Tak U BO BpeMs MpeObIBaHUS JOHKHOCTHOTO JIMIA HA TEPPUTOPUU TOTO
rocy/lapcTBa, Ha CIIyX0€ KOTOPOrO OHO HAaXOAUTCS WM HaXOIUJIOCh. YTOJOBHO-
MPOIIECCyalIbHbIE MEPbI, HAKIAABIBAIOIINE 00sI3aTEILCTBO HA HHOCTPAHHOE JTOJKHO-
CTHOE JIMI0, HAPYIIAIOT UMMYHHUTET, KOTOPHIM OHO MOJL3YETCs, HE3aBUCHUMO OT TO-
r0, HAXOJUTCS JIX 3TO JHUIO 33 pyOeKOM HIIM Ha TEPPUTOPUU COOCTBEHHOTO TOCYap-
ctBa. Hapyuienue o0Os3aTenbcTBa HE NMPUHUMATH TaKUE MEPHI B OTHOIICHHH WHO-
CTPAHHOTO JOJDKHOCTHOTI'O JIMIIA HACTYIAET YK€ B MOMEHT IPUHSITHS TaKOW MEphI, a
HEe TOJIBKO TOT/a, KOTJa JHUI0, IPOTUB KOTOPOTO OHA MPHHSITA, OKAa3bIBACTCS 34 PYy-
0exoM;

n) pasHooOpa3Hble 0OOCHOBAHHS UCKIIOUEHUU M3 UMMYHHUTETA OJDKHOCT-
HBIX JIMI[ TOCYIapCTBa OT HHOCTPAHHOW YyTOJIOBHOW IOPUCAMKIIMHA HEIOCTATOUYHO
yOeIUTEIbHBI,

O) BpaJd JIX MOXKHO TOBOPHUTH 00 HCK/IIOUEHHSAX M3 UMMYHHUTETA KaK O CJIO-
JKUBIIICHCS HOpMC OOBIYHOIO MCIKAYHApOJAHOTI'O IIpaBa, KaK, BIIPpOYCM, U HCJIb3s OIl-
PEACJICHHO YTBECPKAATh, YTO HAJIUIO TCHACHIHA (1)OpMI/IpOBaHI/I$I TaKoOM HOPMBI;

pP) OCOOHSKOM CTOUT CHUTyalHs, KOTJa YrOJOBHAs FOPUCIUKIIUS OCYIIECTB-
JIIETCS TOCYIapCTBOM, Ha TEPPUTOPHUH KOTOPOTO MPOM3OILIO MPEIoIaracMoe mpe-
CTYIUICHHE, U ATO TOCYIapCTBO HE JABaJI0 COIVIACHs Ha OCYIISCTBICHHE Ha CBOCH
TCPPUTOPUH JESITCIBHOCTH, MPUBEAIICH K MPECTYIUICHHUIO, U Ha TPHUCYTCTBUE Ha
CBOCH TEPPHUTOPHUHM WHOCTPAHHOTO JTOHKHOCTHOTO JIMIIA, COBEPIIUBIIETO 3TO Mpe-
MMOJIOKHUTEIBFHOE NMPECTYIUICHUE. B TakoW CHTyalllill €CTh, KaK MPEICTaBIsACTCs, JOC-
TaTOYHBIE OCHOBAHUS TOBOPUTH 00 OTCYTCTBUHA HMMYHHTETa239,

239 CrienMasbHBINA TOKJIAIYUK XOTE] OBl BRIPA3UTh NMpHU3HaTeIbHOCTH r-ke C.C. CapeHKoBOI U

r-uy M.B. Mycuxuny 3a comeiicTBHE B MOATOTOBKE HACTOSIIETO JAOKJIaaa.
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