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C. Dominicé, “La prétention de la personne privée dans le systéme de la responsahilité . L
internationale des Etats’ in Sudi di Diritto Internazionale in Onore di Gaetano Arangio-Ruiz (2004), p.
729; C. Dominicé, “Regard actuel sur la protection diplomatique” in Liber Amicorum Claude Reymond

.(2004), p. 73

L. Condorelli, “L’évolution du champ d'application de la protection diplomatique” in J.-F. Flauss (ed.),
La Protection Diplomatique (2003), p. 1; J.-F. Flauss, “Vers un aggiornamento des conditions d’ exercise
de la protection diplomatique” in J-F. Flauss, La Protection Diplomatique (2003), p. 29; P. H.
Kooijmans, “Is the right to diplomatic protection a human right?’ in Sudi di Diritto Internazionale in
Onore di Gaetano Arangio-Ruiz (2004), p. 1975; M. Feria Tinta, “Due process and the right to life in
the context of the Vienna Convention on Consular Relations: arguing the La Grand case”, European
Journal of International Law, vol. 12, No. 2 (2002), p. 363; M. Pinto, “De la protection diplomatique et
la protection des droits de I"homme”, Revue Générale de Droit International Public, vol. 106, No. 3
.(2002), p. 513
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E. Milano, “Diplomatic protection and human rights before the International Court of Justice: re- (V)
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E. M. Borchard, The Diplomatic Protection of Citizens Abroad (1919), p. 439; F. S. Dunn, The (\A)

Protection of Nationals (1932), pp. 18-19; L. Condorelli, “L’evolution du champ d application de la
.protection diplomatique” in J.-F. Flauss (ed.), La Protection Diplomatique (2003), p. 6

In the Mavrommatis Palestine Concessions case, the Permanent Court of International Justice declared () 4)

that States are allowed to take up the case of a national “by resorting to diplomatic action or
international judicia proceedings on his behalf” (1924, P.C.1.J. Series A, No. 2, p.12 (emphasis added)).
See too Panevezy's-Saldutiskis Railway, 1939 P.C.I.J. Series A/B, No. 76, p. 16; Nottebohm (Second

.Phase), 1955 1.C.J. Reports, p. 24; Reparation for Injuries, 1949 1.C.J. Reports, p. 177

In the Rudolf Hess case, for instance, the German Constitutional Court considered that diplomatic (Y +)

démarches by the German Government were proof that the Government had fulfilled its obligations
under the German Constitution, which grants a right to diplomatic protection to German citizens (1.L.R,,
vol. 90 (1992), p. 387, at p. 396). See, too, Kaunda and others v. President of the Republic of South
Africa and Others, 2005 (4) South African Law Reports 235 (CC); International Legal Materials, vol.

.44, No. 1 (January 2005), p. 173
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E. Denza, Diplomatic Law: A Commentary on the Vienna Convention on Diplomatic Relations, 5! )

2nd ed. (1998), p. 33; and L. T. Lee, Consular Law and Practice (1991), pp. 138, 148-151, 155 and 167.

See generaly on this subject, A. Kinzli, “Exercising diplomatic protection: the fine line between

litigation démarches and consular assistance”, Zeitschrift fir ausléndisches offentliches Recht und
.\olkerrecht (2006, forthcoming)
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L. Caflisch, “La pratique suisse de la protection diplomatique” in J.-F. Flauss (ed.), La Protection (Y o)

.Diplomatique (2003), p. 77

J. Zourek, “Quelque problémes théoriques du droit consulaire”, Journal du Droit International, vol. 90 (Y1)

.(1963), p. 4, at pp. 54-55

.2001, 1.C.J. Reports, p. 466 and 2004, |.C.J. Reports, p. 12, respectively (Y V)

.2001, 1.C.J. Reports, p. 494, para. 77 (YA)
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2001, 1.CJ. Reports, pp. 482-483, para. 42; see aso O. Spiermann, “The La Grand case and the (YY)
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Official Journal of the European Union, vol. 47, No. C 310 (16 December 2004), pp. 13-14 (hereinafter (Y o)

.Constitution)

-Ibid., val. 43, No. C 364 (18 December 2000), p. 1 (Y1)

-Ibid., val. 45, No. C 325 (24 December 2002), p. 45 (Y'V)
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T. Stein, Interim Report on “Diplomatic protection under the European Union Treaty” in International (¢ 1)
Law Association, Committee on Diplomatic Protection of Persons and Property, Second Report, New
.Delhi (2002), pp. 36-37

13 06-26281



A/CN.4/567

06-26281

o 0SS A8 (bl oda 3y (Y SLEY Sldalas g sl sl ey
Oy e BV 3 o 5y L ) 05 2l OF ) B5U) (3 s 1 2K
AL ods Ll el J gl
P ad \ BU a5 S OF = il ey - Y

o U3 e ol sk ol a0l e ok aolo bl Bkl o ()
i ases o babley dof deas () Wi (S (o bk Beadod) 2 5l 5L
st b Jmb ol oo o pametd) ST GBI G e e L A sl 3 &)
.Lsf'-TBJ):‘u,wGL:J):

[RY WS- WV VU A W S 5 VIS VR WV R SO SR ST S )
L) Al b g sl

Y sl
Lowlo gl Blad) dwy8 $ 35

.oda 31 4l cu\.&l 48 :\,...»LA}.\..».U\ Ll b)uz\jj.\”dé

o (7) 5 Gl - s i ggs o S e e 2Ll olads Slas - Yy
Agbdo s pgsH) e a5 s WY1 Wy SOl o liled

f oy dwle sl bk i, le 5 2yl OF et e () 8,280 STI5y — YY
ib )l S A e e g i pe AL s STy LU LA LS Ll g e
b el sl bk i Lo Sl e a3l (58 pae o) 3 sl OV 1 L
Ao 0y, Ty 1Sy (Ve a8 0y 38y B U Oy gl gl 2y Ao 2Ty
Lk 3l oy e 1 S o 0 2Ty e 005 LR 3T ) g )
Al i ot oy 35 o) A e el 0 LS Y ey 4 T
L Uidad) (3 L 5 ey sl ) O S asis, Ale gLl

AY il colidadl (£7)

(2002) EWCA Civ. 1598; [2002] All ER (D) 70; International Legal Materials, vol. 42, No. 2 (March (¢Y)

.2003), p. 358

2005 (4) South African Law Reports 235 (CC); International Legal Materials, vol. 44, No. 1 (January (¢ ¢)

.2005), p. 173

-Judgment of 20 July 2005, TPD case No. 20320/2002 (unreported at time of writing) (¢ o)
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Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2005 on the right
of citizens of the Union, Official Journal of the European Union, vol. 47, No. L 158 (30 April 2004),
.pp. 77-123

(EA)

N. W. Barber, “Citizenship, nationalism and the European Union”, European Law Review, vol. 27 J.Jb.i\ (£

(2002), who states that “European citizenship was intended to complement, and not to replace, national
.citizenship” (p. 241)

16



A/CN.4/567

17

¢ o1 O LA Lasagt ik O o 5 ¥ LAT il e ¢ 35U sl - YA
cromaza 1 OF 2 s g aemlll (655 7L gl 0 5N e Bl Y OF a5 = b
¢ 53Ul 3 o 5 10 OF V) L Gladll e ) 8,880 (3 Sadl e aay y 83U 28k 3
M ot Y st OF ) sl € 33U a8 e Lucadl o uaiy — Y9
Lzl Bale] o S5 e by ol = iy OV 1 amns STy )
AU el e e ¢ Bl 2L Bale] S clslin ) ods Al Aayy — Y
o R W93 L6 (Cnenndal) Aes icabe bl LA ol 2N
Y ol 3 b e gt ST 5 e Ol el 0, ) Wl
S9N\ Ay 6 2 hh Yo a0 pad)l R e (e (oY
'\Eﬁ‘b\ Oj}\iﬁ\g@\,ﬁﬂ;\ﬁm‘.f; CABJAS\
o dsU!
L) 31 yociusl
o O aseda e Logd dwlo sl dgled-t A )8 dd o) 3 —
dmealo gl dledt o ylE OT W gull 558 ) 401 Fslr Lo g8y — ¥
S a3y by Al auds gyl § Lable )y o0 050 paseda lay Led
i D U3 25l 1 OS5 OF ey i (il gl CB g allsy o
.é}.ﬂ\&j}\ﬂ\cﬁu})\xﬁ"ﬂ
Gy Lo cdmole ghialt gladt oyl OF AJU-) Gt W5 358 Y — W

o0 O b 4 3y pia jesddl S Ll Lwid) @ 3o do asiiy
AU L) D g3 Ule ) e (SO 49 ALY Bt D g3 s

ol e sl 2o sls 0L Ll IS 5 14 Bieall colidedl (OlnSS ol e il (o)

15 et Wi e o 05 [anles o llall] asetd) 000 o) A pl s deidt @ps O) 1 LU

Annuaire Francais de Droit International, Vol. 47 c“k}).\.ﬂ O ad wlge ) T el B Sl
.(2001), p. 349 at p. 371

AN Bd) (olidad (o)

06-26281



A/CN.4/567

06-26281

Lls ey J ) Lemads ol SlslasVly oladad) v laes 0 5L o )UT - 1)
S L ods et ey LY 5 RL Yy Ly Al el s il slsY)
Al sl o Bleall ol B e sis A i Y)

sl s WY Y 5 A (80 Tl @s” B le e el 5 a5 — Y
LY B (3 ) e gbal) il JSCaT e T as g g5 ey  Jlias
YA e WYY E 13 = 5 saade i ) s OF Glad) o g OF & i

Syl ¥ 8,280 3 hecd) A 552 VT 8 le e ety OF M sa - 2By - Y
A SR PSP SU U UPRT [ WS E-g SRR PRI s WORE R (XU
s e ST i A 13 e i PSSV AR 3 a7 5 e OV
e ST AT g ey Y s Jy 3 a S 2 YT
o2 gk 07 8le e planad O (s = Y1 AT e (1) 0 85Ul
Nshne il M sty s Sads 13

e JaV1 e 0 a7 i UST JUss) sa sl O RN P PR
Of plany = T han Led Lo awlo gloll Lok e a0l 327 = (1) 8,44)
G el ¥ Y il (381 e le Ll Bl e e o) ) 2085 a4
AN e g WL oy Vi) ezl (e 058 gy ) ol a1 Ly

330) wblis¥l T el 5y Oy 5 a0 e wlol 2ol J g sae oLy — To
@I sl il a8 Al s I o W) 0L ms o Gl LY
oA Al 3 did) i e ()58 @SS O) Jslaiy BV B i o S
Lol o) Jm @ 801 dwsds S il e OF Cipias OF Wb OIS Ly ¢ Jmdlley ol
o ST, 4 15 Y OV U e et ST e e cliadl) 331 (3 514
= i Ao bl L) g O Badll SN 1 (6 5y ol il oda ¢ b5 Loz
SJENUMESHEPEVRN JUE IR VS PR ESE R WP INU AP Sy IS S PRI PRV O

N A il (oladadl (oY)

Y dmiall (olidad) (o7

YY 5 YY Olda)l coladadl (0 8)

(Bl LY ) YT g Yo Olimaall ((lad) Y dmiall ([ ealilldl) ¥ amiall (olidadl (00)
(V) AU Y YYA S Y £ W) (lalall e e Gusall WY1 (o)

18



A/CN.4/567

19

@ o ) Al Blab Il Jals an Of 7 o g cade sl y W)
LAY e slazel oy (V) © BaU

Tl Ll b2 eend J o) (ol e w2 s 0,5 5SS Yy - T
! 240\ (AICN.4/506/Add.1 ity adlall @l 5o ) oyl § By i ) ezl
3l 2elos I e o (Tuml) SLY I o LT LSy (5 ey (V1SN Y
S Uy el g By ) e b ) JLeeVL AT Y Akl ) el s
S Al (3 ) eds 0SS A8y (I Wiy (V) 0 Ul L - s
ey bW o gy

T = JLed Ao b acdl ) e 30l 3 ol §)0) (Sl ST lany - YV
sl g @I el Led 0588 OF ot ) Slel Y1 Al e 5 Sl )
PXC- P ERtUPRUR Sp I G PSP EM Iy (R eI SRS U RESp ES VU PR T PO PR
iy i lee b b ol iU ey VBl e J s sde gy e, AL
VS o 2 sa el 3 e s b 0l ws ) Gl SLY s
Sl 5N S S i) )3 Je S S saedl SLY ) ez - FA
LS V1 susull SLY ) s Loewen Group Inc. deias (3 jlaiw ¥l wle jls & o
M1 5y e Bl bl ez OF (Lol 0l 3 @7 Wb Jsi o)
Fob ALl g sy 7 8 e O s eyl e et )
o sde amedy 0 s 0L sy OV el e LT G e ) allall g e
28 Ny cealo bl S il gy b e dedill (6 2V Sl ULy ol 3
e g S ey el g dom e carly el ol (o) el L
OF e Ledias i ol adlal) oo ol sy VU ads e > ST (3 L Lgd
SVLH oda 0L sl SLY ) o5y el &gl 8 bl ge ol Aadie JUal
s faw (23 () Loy i ol sl () B35 J i) ant i, oS
L 055 il ol e S Eom el aibane AL OF jlusl e s0slil)

LYo dmie) (olidadl V)
(@33 et g3 el g Al YY) i) ((Mdgny Lol Yo 5 )8 Olimdeal) colidaddl (0 A)
Y dd) (olidad i (o)

Case No. ARB (AF)/98/3, 26 June 2003; International Legal Materials, vol. 42, No. 4 (July 2003), (1 +)

.p. 811, at para. 225
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.E. Borchard, The Diplomatic Protection of Citizens Abroad (1919), p. 666

R. Jennings and A. Watts; (eds.), Oppenheim’s International Law, 9th ed. (1992), p. 512; C. J. B. Hurst,
“Nationality of claims’, British Yearbook of International Law (1926), p. 163; F. V. GarciasAmador et
.al., Recent Codification of the Law of Sate Responsibility for Injuriesto Aliens (1974), p. 82

Oppenheim’s (note 62 above) qualifies support for the date of the award at p. 512, fn. 6 by stating that
in some cases the date of presentation of the claim will suffice. See, further, G- Schwarzenberger,
International Law, 3rd ed. (1957), vol. 1, p. 597; |. Brownlie, Principles of Public International Law,
6th ed. (2003), p. 461; A. H. Feller, The Mexican Claims Commissions 1923-4 (1935), pp. 86 and 96-97;
Judge Jessup, separate opinion, Barcelona Traction case, 1970 |.C.J. Reports, pp. 202-203; E. Borchard,
“The protection of citizens abroad and change of nationality”, Yale Law Journal, vol. 20 (1934), p. 359;
at pp. 377-378; E. Borchard, “Protection diplomatique des nationaux a I'étranger”, Annuaire de
I’ Institut de Droit International, vol. 36 (1931), pp. 256, 284; C. J. B. Hurst; note 62 above, at pp. 179-
180; M. S. Duchesne, “The continuous-nationality-of-claims principle: its historical development and
current relevance to investor-state investment disputes’, George Washington International Law Review,
vol. 36 (2004), p. 783, a pp. 799-802; J. Paulsson, Denial of Justice in International Law (2005),

.p. 183

the comment of Umpire Parker in Administrative Decision No. V, U.N.RI.A.A,, vol. 77, p. 119, at p. J.E\
143. See, further, J. H. Raston, The Law and Procedure of International Tribunals (Revised ed. 1926),
.pp. 164-165; G. H. Hackworth, Digest of International Law, vol. 5 (1943), pp. 807-808

.Eschauzier (Great Britain v. Mexico), UN.RI.AA,, vol. 5, p. 207, at pp. 210-211 k!

.For ahistory of this survey of opinion, see Duchesne, note 62 above, pp. 794-797
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UNRILAA, vol. 7,p. 199, a p. 143 (V)

Case of Captain W. H. Gleadell (Great Britain v. Mexico), reported in G H. Hackworth, Digest of (T A)
International Law, vol. 5 (1943), p. 805; Case of F. W. Flack (Great Britain v. Mexico), reported in A.
.H. Feller, The Mexican Claims Commissions 1923-4 (1935), p. 96

Eschauzier (Great Britain v. Mexico), U.N.RI.LAA,, vol. 5 (1931), p. 207; Benchiton case (Great Britain (19)

v. Spain), UN.RI.AA,, vol. 2 (1924), p. 615 (trandations in 1923-1924 Annua Digest of Public

International Law Cases, p. 189); Guadalupe (unpublished), reported in A. H. Feller, The Mexican
.Claims Commissions 1923-4 (1935), p. 97; Loewen Group Inc v USA (2003) 42 ILM 1811, para. 225

Exors of F. Lederer v German Government, Recueil des Decisions des Tribunaux Arbitraux Mixtes, vol. (VY +)

3, p. 762 (largely a question of treaty interpretation); Hawaiian Claims reported in F. K. Nielson,

American and British Claims Arbitration (1926), p. 30 (claims withdrawn); Chopin, French and

American Claims Commission, 1880-1884, vol. 60, Records of Claims (claim withdrawn); Case of M.

and T. Gennes reported in J. H. Ralston, The Law and Procedure of International Tribunals (Revised ed.
.1926), p. 165; Kren Claim, 20 1.L.R. (1953), p. 234

06-26281



A/CN.4/567

06-26281

@ eds Lobiay Vsble ) wal b a8 o T alys () ol g dsiie sbea

5 "“Hawaiian Claims 5 " Lederer -ziisl) 3JUas s «"VEbenzer Barston Llias

v

Loewen a3 (3 mdalls 5 Veribble 5 " Chopin

OF V) ¢Loewen s (3 dosal) oS 1) 1S JSCan Samdl) O ) dizesy = £
;L.»uvbu;')fgp-gé.&U\yﬁ\@—@\y@&\\ﬁ@—&\\&
L) 01 () CBlasV1 foen an Lo Siny oty il o oo o SH
OF (e 150 aws ¥ s oy Lgd O padl) & ¢ Sl e U1 (o (S plal 2l
il S35 awl )3 6f 035 cblacy 85 g6 .EMLYI e Ll o 3 5 288
O ] @ sl (il olaled) 1) 281 S g gl jlaedd of o2 5y afll
G ST e g8y o)l e § et by duga Slia 0,5 OF g7 Lol 3
1ok Of 1S Laa My MV el B B sl s ey o el ) o
Bl SV (3 oo Bl o) 3006 e - 2 1 85 ol Lgld) 0 5N
i) Ofy “Counae Sl e Uil ) o ancdi w1l 0y CCanle bl
e bl 1S OF 8 OV E ) bl 0 SN i sale] e 915
de ) Jem A Jadl a8 s (V1= Y ol a4l CA/CNLA/B06/Add. 1) - il
o)) Jlasl (3 oot W alls Jesdle il 3 el Koy e s Sl
Gl codad (YooY /0 Y8 LS e O L8 eV s s
S )l oy R ekl ) el Sy e g g pte Bl odazel YooY ple
S oy s e OF Jpld eSO Sl ae Sl pa adleol) )

The comment to this effect by the United States Supreme Court in Burthe v. Denis, 133 US (1890), ! ~Y)

.p. 514, at pp. 520-521

-G H. Hackworth, Digest of International Law, vol. 5 (1943) p. 805 (VYY)

-3 Recueil des Decisions des Tribunaux Arbitraux Mixtes 763 (VY')

.F. K. Nielson, America and British Claims Arbitration (1926), p. 30 k! (V¢)

-French and American Claims Commission, 1880-1884, vol. 60, Records of Claims (VY ¢)

-Report of Robert S. Hale Esqg. [1873, Part 11, vol. I11] U.S. Foreign Relations 14 (1874) (V1)

-Note 60 above, at para. 225 (VV)
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