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I. %?AC?EY, A?)=aGY+ % )?79!)+ 7?;3EE33 ;+/)I=!C?)=?'?

AC!%!,
A?)'?G?%9+==?; % 1998 '?)I

1. A@ H,<, <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 7@<4FF4b <,0*J>"D@*>@(@ BD"&" BD,*FH"&4:"

',>,D":\>@6 !FF"<$:,, >" ,, BbH\*,FbH HD,H\,6 F,FF44 & 1998 (@*J B@:>Z6 F&@* BD@,8H@& FH"H,6 4

8@<<,>H"D44 8 >4< @ BD,*@H&D"V,>44 HD">F(D">4R>@(@ JV,D$" @H @B"F>ZN &4*@& *,bH,:\>@FH4, "

H"80, @$D"H4:"F\ 2" 8@<<,>H"D4b<4 (@FJ*"DFH& B@ F:,*J`V4< &@BD@F"<1:

1) E:,*J,H :4 BD@*@:0"H\ D"FF<"HD4&"H\ @$b2">>@FH\ BD,*@H&D"V,>4b 8"8 @$b2"H,:\FH&@

B@&,*,>4b? 3:4 >,F@$:`*,>4, *@:0>@ &:,R\ 2" F@$@6 >"*:,0"V4, B@F:,*FH&4b &

F@@H&,HFH&44 F BD"&@&Z<4 >@D<"<4 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 4:4 (D"0*">F8@6

@H&,HFH&,>>@FH4 4:4 0, 4 H,<4 4 *DJ(4<4 >@D<"<4 & H,N F:JR"bN, 8@(*" 8 >,F@$:`*,>4`

4<,`H @H>@T,>4, 4 (@FJ*"DFH&@ BD@4FN@0*,>4b, 4 @FJV,FH&:b`V46 *,bH,:\>@FH\ FJ$X,8H?
+F:4 @H&,H >" B@F:,*>46 &@BD@F JH&,D*4H,:\>Z6, H@ 8"8@6 H4B B@F:,*FH&46 b&:b,HFb

>"*:,0"V4< 4:4 BD4<,>4<Z<?

2) 7"8J` L@D<J F:,*J,H BD4*"H\ BD@,8H"< FH"H,6: L@D<J 8@>&,>P44, D"<@R>@6 8@>&,>P44

4:4 H4B@&@(@ 2"8@>"?

3) 7"8@6 &4* 4:4 L@D<" BD@P,*JDZ JD,(J:4D@&">4b FB@D@& & >"4$@:\T,6 FH,B,>4

B@*N@*4H *:b FB@D@&, &@2>48"`V4N & F&b24 F BD4<,>,>4,< 4 H@:8@&">4,< BD@,8H@& FH"H,6?

II. ;=+=3a, %YE7!1!==Y+ '?EI)!CEG%!;3- Q9+=!;3 =! AaG[)+EaG

GC+G[+5

E+EE33 '+=+C!9[=?5 !EE!;#9+3

2. =,F8@:\8@ *,:,("P46, JR"FH&@&"&T4N & BD,>4bN B@ *@8:"*J 7@<4FF44 <,0*J>"D@*>@(@ BD"&"

& S,FH@< 8@<4H,H,, B@BZH":4F\ *"H\ @H&,HZ >" ^H4 &@BD@FZ. =40, BD4&@*4HFb D,2`<, 4N

<>,>46.

3. %@BD@F @ H@<, &:,R,H :4 2" F@$@6 >,&ZB@:>,>4, @$b2">>@FH4 & @H>@T,>44 *@:0>@6

@F<@HD4H,:\>@FH4 BD"&@&Z, B@F:,*FH&4b, &Z2&": >,@*>@2>"R>Z, @H8:484. 74H"6 @H<,H4:, RH@

>,&ZB@:>,>4, @$b2">>@FH4 & @H>@T,>44 *@:0>@6 @F<@HD4H,:\>@FH4 BD4 @HFJHFH&44 JV,D$" >, $J*,H

&:,R\ 2" F@$@6 >48"8@6 @H&,HFH&,>>@FH4. %<,FH, F H,< BD4 >"FHJB:,>44 JV,D$" <@(:4 $Z

&@2>48"H\ &@BD@FZ @H&,HFH&,>>@FH4 (@FJ*"DFH& 4:4 (D"0*">F8@6 @H&,HFH&,>>@FH4. +F:4 0,

(@FJ*"DFH&@ &ZB@:>4:@ F&@4 @$b2">>@FH4 & @H>@T,>44 *@:0>@6 @F<@HD4H,:\>@FH4 4, >,F<@HDb >"

H"8@6 &ZB@:>,>4,, JV,D$ >"FHJB4:, H@ @B,D"H@D *@:0,> B:"H4H\ 4 BD4>4<"H\ >" F,$b

@H&,HFH&,>>@FH\2.

4. ="DJT,>4, @$b2">>@FH4 & @H>@T,>44 *@:0>@6 @F<@HD4H,:\>@FH4, B@ <>,>4` E@,*4>,>>@(@

7@D@:,&FH&" 4 !&FHD44, <@(:@ $Z &:,R\ 2" F@$@6 B@F:,*FH&4b & @$:"FH4 @H&,HFH&,>>@FH4

1 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH HD,H\b F,FF4b, )@B@:>,>4, 10
(A/53/10), BJ>8HZ 31-34.

2 A/C.6/53/SR.14, BJ>8H 43.
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(@FJ*"DFH&3. aB@>4b @H<,H4:", RH@ @$b2"H,:\FH&@ B@ BD,*@H&D"V,>4` b&:b,HFb @$b2"H,:\FH&@<,
F&b2">>Z< F B@&,*,>4,<, " >, D,2J:\H"H@<, 4 >,&ZB@:>,>4, ^H@(@ @$b2"H,:\FH&" B@*B"*",H B@*

FL,DJ @H&,HFH&,>>@FH4 (@FJ*"DFH&. E:,*J,H BD@&@*4H\ D"2:4R4, <,0*J <,0*J>"D@*>@6

@H&,HFH&,>>@FH\` 2" 2>"R4H,:\>Z6 HD">F(D">4R>Z6 JV,D$ 4 @H&,HFH&,>>@FH\` (@FJ*"DFH&, N@Hb &

>,8@H@DZN F:JR"bN H"8@6 &D,* <@( $Z @HR"FH4 $ZH\ @H>,F,> 2" FR,H >,&ZB@:>,>4b @$b2"H,:\FH&" B@

BD,*@H&D"V,>4`4.

5. ?$X,*4>,>>"b C,FBJ$:48" G">2">4b 4 ;@>(@:4b F@R:4, RH@ D"FF<@HD,>4, @$b2">>@FH4 B@

BD,*@H&D"V,>4` @H*,:\>@ @H &@BD@F" @$ @H&,HFH&,>>@FH4 &Z2Z&",H @2"$@R,>>@FH\ 4 >,*@J<,>4,,
B@F8@:\8J BD,*FH"&:b,HFb 2"HDJ*>4H,:\>Z< BD,*JF<@HD,H\ BD"&@&Z, B@F:,*FH&4b & @HFJHFH&4, 8"8@(@

$Z H@ >4 $Z:@ JV,D$"5. S&,6P"D4b 4 'D,P4b B@FR4H":4, RH@ HD,$J,HFb $@:\T, &D,<,>4 *:b

D"2<ZT:,>4b >"* ^H@6 BD@$:,<@66. ',D<">4b F@R:", RH@ >" *">>@< ^H"B, HDJ*>@ *"H\ @H&,H >"

&F, &@BD@FZ, B@FH"&:,>>Z, B,D,* BD"&4H,:\FH&"<4 7@<4FF4,6, 4 RH@ & ^H@6 F&b24 7@<4FF44

F:,*J,H &,FH4 D"$@HJ F @FH@D@0>@FH\`. ?>" H"80, B@*R,D8>J:", RH@ F:,*J,H 42JR4H\ *DJ(4, >@D<Z

4 42<,>,>4b & @$:"FH4 HD">F(D">4R>@(@ JV,D$" @H @B"F>ZN &4*@& *,bH,:\>@FH4. % ^H@6 F&b24 $Z:

JB@<b>JH BD@,8H FH"H\4 6, & 8@H@D@< bF>@ J8"2Z&",HFb, RH@ BD@,8HZ FH"H,6 >, >">@FbH JV,D$"

*:b FJV,FH&@&">4b, *,6FH&4b 4:4 F4:Z :`$ZN *DJ(4N >@D< <,0*J>"D@*>@(@ BD"&"7.

6. '&"H,<":" 4 ;@>(@:4b &ZF8"2":4 <>,>4, @ >,&@2<@0>@FH4 42$,0"H\ H@(@, RH@$Z &@BD@F @$

@H&,HFH&,>>@FH4 >, $Z: B@&H@D>@ &>,F,> & BD@,8HZ FH"H,6. #Z:@ @H<,R,>@, RH@ F@(:"F>@

BD,*:@0,>>@<J 7@<4FF4,6 <,0*J>"D@*>@(@ BD"&" D,04<J >,&ZB@:>,>4, BD,*:"(",<ZN @$b2"H,:\FH&

& @H>@T,>44 B@&,*,>4b &:,8:@ $Z 2" F@$@6 @H&,HFH&,>>@FH\ (@FJ*"DFH& B,D,* 2"HD"(4&",<Z<

(@FJ*"DFH&@<8. %<,FH, F H,<, B@ <>,>4` '&"H,<":Z, H"8"b @H&,HFH&,>>@FH\ @H:4R",HFb @H

B,D&@>"R":\>@ BD,*JF<"HD4&"&T,6Fb @H&,HFH&,>>@FH4 F H@6 H@R84 2D,>4b, RH@ (@FJ*"DFH&@

BD@4FN@0*,>4b >, F@&,DT",H *,b>4,, >, 2"BD,V,>>@, <,0*J>"D@*>Z< BD"&@<, ", F8@D,,,
F@&,DT",H *,b>4,, 2"BD,V,>>@, <,0*J>"D@*>Z< BD"&@<9. I8"2Z&":@F\, RH@ B@ D">,,

BD,*FH"&:,>>@<J &"D4">HJ BD@,8H@& FH"H,6 (@FJ*"DFH&@ <@0,H >,FH4 8"8 (D"0*">F8@- BD"&@&J`, H"8

4 4>J` @H&,HFH&,>>@FH\: (D"0*">F8@- BD"&@&J` @H&,HFH&,>>@FH\, ,F:4 @>@ BD4R4>4:@ &D,* *DJ(@<J

(@FJ*"DFH&J, >,F<@HDb >" &ZB@:>,>4, F&@,(@ @$b2"H,:\FH&" B@ BD,*@H&D"V,>4`, " 4>J`

@H&,HFH&,>>@FH\, ,F:4 @>@ >, &ZB@:>4:@ ^H@ @$b2"H,:\FH&@ 4 JV,D$ <@0,H $ZH\ @H>,F,>

4F8:`R4H,:\>@ 2" FR,H ^H@(@ >,&ZB@:>,>4b.

3 G"< 0,, BJ>8H 7 ( E@,*4>,>>@, 7@D@:,&FH&@) 4 A/C.6/53/SR.15, BJ>8H 6 ( !&FHD4b).

4 A/C.6/53/SR.14, BJ>8H 18.

5 A/C.6/53/SR.13, BJ>8H 59 ( ?$X,*4>,>>"b C,FBJ$:48" G">2">4b) 4 A/C.6/53/SR.15,
BJ>8H 40 ( ;@>(@:4b).

6 A/C.6/53/SR.13, BJ>8H 67 ( S&,6P"D4b) 4 A/C.6/53/SR.22, BJ>8H 43 ( 'D,P4b).

7 A/C.6/53/SR.15, BJ>8H 79.

8 A/C.6/56/SR.13, BJ>8H 53 ( '&"H,<":") 4 A/C.6/53/SR.15, BJ>8H 40 ( ;@>(@:4b).

9 A/C.6/53/SR.13, BJ>8H 53.
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7. =,F8@:\8@ *,:,("P46 H"80, B@*R,D8>J:4, RH@ 7@<4FF44 >, F:,*J,H H,DbH\ 42 &4*J

B,D&@>"R":\>@ B@FH"&:,>>J` 2"*"RJ &ZD"$@H84 >@D< @H>@F4H,:\>@ F@$FH&,>>@ @H&,HFH&,>>@FH410.
;,8F48" BD4&,:" F:,*J`V4, BD4R4>Z H@(@, RH@ @>" 2">b:" ">":@(4R>J` B@24P4`: &@- B,D&ZN, &

BD@H4&>@< F:JR", FJV,FH&J,H @B"F>@FH\ @F:"$:,>4b @$b2"H,:\FH&, F&b2">>ZN F B@&,*,>4,<. +F:4

BD@L4:"8H48" &F,(*" :JRT,, R,< :,R,>4,, H@ BD,*FH"&:b,HFb 4F8:`R4H,:\>@ &"0>Z< JFH">@&4H\

>@D<Z, D,(J:4DJ`V4, B@F:,*FH&4b >,&ZB@:>,>4b, >,2"&4F4<@ @H H@(@, >"FHJB4: 4:4 >, >"FHJB4:

JV,D$; &@- &H@DZN, &@BD@FZ, 8@H@DZ, F:,*J,H D"FF<"HD4&"H\ &<,FH,, & BD@H4&>@< F:JR", $Z:4 $Z

@H*,:,>Z *DJ( @H *DJ(". AD4 @BD,*,:,>44 B@F:,*FH&46 >,&ZB@:>,>4b F:,*J,H JR4HZ&"H\ H@, 8@(*"

>"FHJB",H JV,D$. 7D@<, H@(@, D"2*,:,>4, &@BD@F@& BD4&,:@ $Z 8 H@<J, RH@ D"$@H" B@

@BD,*,:,>4` B@F:,*FH&46 @H&,HFH&,>>@FH4 &,:"F\ $Z & H@ &D,<b, 8@(*" 7@<4FF4b *@:0>" $Z:"

D"FF<"HD4&"H\ 4F8:`R4H,:\>@ &@BD@F @ BD,*@H&D"V,>44, RH@ 4F8"0",H BD4>bH@, >" F@D@8 *,&bH@6

F,FF44 D,T,>4, @ H@<, RH@ &@BD@FZ BD,*@H&D"V,>4b 4 @H&,HFH&,>>@FH4 F:,*J,H D"FF<"HD4&"H\

@H*,:\>@11.

8. Q4:4 &ZF8"2":" <ZF:\ @ H@<, RH@ B@>bH4, BD,*@H&D"V,>4b F:,*J,H J&b2"H\ F @$b2"H,:\FH&"<4

B@ D,"(4D@&">4` 4 &@FFH">@&:,>4`, 8@H@DZ, H"80, *@:0>Z BD4<,>bH\Fb 8 @B,D"H@DJ. )":,,,
>,&ZB@:>,>4, ^H4N @$b2"H,:\FH& <@(:@ $Z B@D@0*"H\ <,0*J>"D@*>J` @H&,HFH&,>>@FH\, >,2"&4F4<@

@H BD4R4>,>>@(@ JV,D$". % H@ 0, &D,<b B@F:,*FH&4b JV,D$" F:,*J,H BD4>4<"H\ &@ &>4<">4, BD4

@P,>8, >"FHJB4&T,6 @H&,HFH&,>>@FH4. E@(:"F>@ ^H@<J <>,>4`, BD,*FH"&:b,HFb &"0>Z<, RH@$Z

@B,D"H@D &<,FH, F (@FJ*"DFH&@<, FHD"N@&V48"<4, FB,P4":\>Z<4 L@>*"<4 4 H. *. $Z: $@:,, BDb<@

F&b2"> F D,04<@< @H&,HFH&,>>@FH412. #@:("D4b 4 #"ND,6> D"2*,:b:4 ^HJ H@R8J 2D,>4b13, "

!&FHD4b 2"b&4:" @ F&@,< >,F@(:"F44. !&FHD4b F@R:", RH@, B@F8@:\8J @$b2">>@FH4, F&b2">>Z, F

BD,*@H&D"V,>4,<, $Z:4 FL@D<J:4D@&">Z 8"8 @$b2"H,:\FH&" (@FJ*"DFH&, >,H >,@$N@*4<@FH4, RH@$Z

7@<4FF4b 2">4<":"F\ &@BD@F"<4, 8"F"`V4<4Fb (D"0*">F8@- BD"&@&@6 @H&,HFH&,>>@FH4 R"FH>@(@
@B,D"H@D" & :`$@< 8@>8D,H>@< 8@>H,8FH,14.

9. A@ <>,>4` E@,*4>,>>ZN SH"H@& !<,D484, ^LL,8H4&>@, @FJV,FH&:,>4, BD@,8H@& FH"H,6

BD,*FH"&:b,HFb F@<>4H,:\>Z< & (@FJ*"DFH&"N F L,*,D"H4&>Z< JFHD@6FH&@<, & 8@H@DZN FJV,FH&J,H

D"2*,:,>4, D,(:"<,>H"P4@>>ZN B@:>@<@R46, B@F8@:\8J J8"2">>Z, FH"H\4, 8"8 BD,*FH"&:b,HFb,
@F>@&Z&"`HFb >" B@FZ:8, @ FJV,FH&@&">44 FHD@(@ P,>HD":42@&">>@(@ (@FJ*"DFH&" F@

&F,@$X,<:`V4<4 D,(:"<,>H"P4@>>Z<4 B@:>@<@R4b<415.

10 A/C.6/53/SR.15, BJ>8H 7 ( !&FHD4b); A/C.6/53/SR.16, BJ>8H 44 ( =@&"b 1,:">*4b);
A/C.6/53/SR.17, BJ>8H 1 ( S&,P4b, @H 4<,>4 FHD"> E,&,D>@6 +&D@BZ); A/C.6/53/SR.18,
BJ>8H 42 ( 94&46F8"b !D"$F8"b )0"<"N4D4b); A/C.6/53/SR.18, BJ>8H 50 ( 7J$");
A/C.6/53/SR.20, BJ>8H 28 ( A@DHJ(":4b); A/C.6/53/SR.21, BJ>8H 12 ( #"ND,6>);
A/C.6/53/SR.22, BJ>8HZ 22 4 23 ( SD4- 9">8") 4 A/C.6/53/SR.17, BJ>8H 44 ( 2"b&:,>4,
',>,D":\>@(@ F,8D,H"Db !LD@- "24"HF8@(@ 8@>FJ:\H"H4&>@(@ BD"&@&@(@ 8@<4H,H").

11 A/C.6/53/SR.16, BJ>8H 6.

12 A/C.6/53/SR.14, BJ>8HZ 25 4 28.

13 A/C.6/53/SR.16, BJ>8H 24 ( #@:("D4b); A/C.6/53/SR.21, BJ>8H 12 ( #"ND,6>).

14 A/C.6/53/SR.15, BJ>8H 6.

15 A/C.6/53/SR.14, BJ>8H 44. E<. H"80, Julyan Reid, "The Harmonization of
Federal and Provincial Policies and Norms and Intergovernmental Cooperation" in

( BD@*@:0,>4,...)
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10. 32D"4:\ FR,:, RH@ & F:JR"bN, 8"F"`V4NFb R"FH>@(@ @B,D"H@D", @H&,HFH&,>>@FH\ (@FJ*"DFH& 4

(D"0*">F8@- BD"&@&"b @H&,HFH&,>>@FH\ >, $J*JH "*,8&"H>Z< @$D"2@< 2"V4V"H\ 2"8@>>Z,

^8@:@(4R,F84, 4>H,D,FZ. ?$b2">>@FH\ & @H>@T,>44 BD,*@H&D"V,>4b & F&b24 F ^H4< F:,*J,H

D"FF<"HD4&"H\ 8"8 @$b2"H,:\FH&@ B@&,*,>4b, *48HJ,<@(@ *,H":\>@ F@FH"&:,>>Z< 4 J>4&,DF":\>@

BD4<,>4<Z< 8@*,8F@< B@&,*,>4b, F@*,D0"V4< FH">*"DHZ, J0, 2"8D,B:,>>Z, & *,6FH&J`V4N

<,0*J>"D@*>ZN 8@>&,>P4bN, 8"F"`V4NFb @8DJ0"`V,6 FD,*Z 4 *DJ(4N F&b2">>ZN F ^H4<

&@BD@F@&16.

11. Q,TF8"b *,:,("P4b *@&@:\>@ B@*D@$>@ @FH">@&4:"F\ >" &@BD@F, BD"&@&ZN B@F:,*FH&46 4

@H<,H4:", RH@, ,F:4 JV,D$ >"FHJB",H & D,2J:\H"H, >"DJT,>4b @$b2"H,:\FH&" B@ BD,*@H&D"V,>4`

4:4 4>ZN @$b2"H,:\FH& (@FJ*"DFH&" BD@4FN@0*,>4b, H@ &@2>48",H <,0*J>"D@*>"b @H&,HFH&,>>@FH\

^H@(@ (@FJ*"DFH&", 4 *@:0>" BD@42&@*4H\Fb B@:>"b 8@<B,>F"P4b BD4 JF:@&44 &@2<@0>@FH4

JFH">@&:,>4b 8"J2":\>@6 F&b24 <,0*J BD@H4&@BD"&>Z< *,b>4,< 4:4 $,2*,6FH&4,< 4 JV,D$@<. %

H,N F:JR"bN, 8@(*" H"8J` 8"J2":\>J` F&b2\ JFH">@&4H\ HDJ*>@, F8:"*Z&"`V"bFb F4HJ"P4b <@(:" $Z

2"R"FHJ` $ZH\ ">":@(4R>@6 H@6, BD4 8@H@D@6 >,H >4 <"H,D4":\>@(@, >4 <@D":\>@(@ JV,D$" 42- 2"
>"DJT,>4b @$b2"H,:\FH&". % H"8@< F:JR", @H&,HFH&,>>@FH\ &:,8:" $Z 2" F@$@6 &@2>48>@&,>4,

BD@FH@ @$b2"H,:\FH&" BD,8D"H4H\ BD@H4&@BD"&>@, B@&,*,>4, 4, $ZH\ <@0,H, ^:,<,>H@&

F"H4FL"8P44. %<,FH, F H,< ^H4 &@BD@FZ F:,*J,H D"FF<"HD4&"H\ >, & D"<8"N BD,*@H&D"V,>4b, " &

D"<8"N H,<Z @H&,HFH&,>>@FH4 (@FJ*"DFH&. +F:4 @$b2"H,:\FH&" >, &ZB@:>,>Z, >@ >48"8@(@ JV,D$"

>, BD4R4>,>@, H@ & ^H@< F:JR",, FHD@(@ (@&@Db, @FH",HFb &@2<@0>@FH\ *:b >"FHJB:,>4b

@H&,HFH&,>>@FH4 (@FJ*"DFH&", 8@H@D"b @BD,*,:,>" & $@:,, T4D@8@< B:">,, >,0,:4 B@>bH4,

@H&,HFH&,>>@FH4 & Db*, >"P4@>":\>ZN BD"&@&ZN F4FH,<17.

12. !D(,>H4>" F@R:" &"0>Z< JbF>4H\ 4 JFH">@&4H\ B@F:,*FH&4b B@ <,0*J>"D@*>@<J BD"&J &

F:JR"bN, 8@(*" BD4R4>,> FJV,FH&,>>Z6 HD">F(D">4R>Z6 JV,D$, *"0, ,F:4 (@FJ*"DFH&@

BD@4FN@0*,>4b &ZB@:>4:@ &F, B@:@0,>4b >@D<, 8"F"`V4NFb BD,*@H&D"V,>4b. IR4HZ&"b

,*4>FH&,>>Z6 & F&@,< D@*, N"D"8H,D @$b2"H,:\FH&" B@ &@2<,V,>4` & H"84N F:JR"bN, $Z:@

@H<,R,>@, RH@ & F@@H&,HFH&J`V4N >@D<"N F:,*J,H 2"8D,B4H\ >,8@H@DZ, BD4>P4BZ, *@B@:>b`V4,

H,, 8@H@DZ, D,(J:4DJ`H @H&,HFH&,>>@FH\ 2" BD@H4&@BD"&>Z, *,b>4b. % F:JR"bN (D"0*">F8@- BD"&@&@6
@H&,HFH&,>>@FH4 & FHD@(@< ,, B@>4<">44, *"0, B@:>@, &ZB@:>,>4, BD4 *@:0>@6 @F<@HD4H,:\>@FH4

>, @F&@$@0*",H (@FJ*"DFH&@ @H H"8@6 @H&,HFH&,>>@FH418.

13. A@ <>,>4` #">(:"*,T, BD4>P4B *@:0>@6 @F<@HD4H,:\>@FH4 >,F,H & F,$, @$X,8H4&>Z6

^:,<,>H, 4FH@R>48 8@H@D@(@ BD@F:,04&",HFb & H@<, RH@ @B"F>Z, &4*Z *,bH,:\>@FH4 F"<4 B@ F,$,

RD,&"HZ F&@4<4 F@$FH&,>>Z<4 L424R,F84<4 B@F:,*FH&4b<4, 8@H@DZ, <@0>@ BD,*&4*,H\ F

15 (... BD@*@:0,>4,)
Nicole Duple, ed., Le droit à la qualité de l’environnement: un droit en devenir ,
un droit à définir (Québec, 1988), pp. 357-368; François Chevrette, "Fédéralisme et
protection de l’environnement", in ibid., pp. 339-356; Jean Piette, "L’harmonisaton
des politiques et des normes fédérales et provinciales et la coopération
intergouvernementale", in ibid., pp. 371-379.

16 A/C.6/53/SR.15, BJ>8H 19.

17 A/C.6/53/SR.15, BJ>8HZ 61 4 62 ( Q,TF8"b C,FBJ$:48"). E<. H"80, A/C.6/53/SR.16,
BJ>8HZ 47 4 48 ( =@&"b 1,:">*4b); A/C.6/53/SR.17, BJ>8H 33 ( =4(,D4b); 4 A/C.6/53/SR.20,
BJ>8H 7 ( 3D">, 3F:"<F8"b C,FBJ$:48").

18 A/C.6/53/SR.15, BJ>8H 94.
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@BD,*,:,>>@6 *@:,6 J&,D,>>@FH4 4 H@R>@FH4. % ^H@< F<ZF:, " D,2J:\H"H" @BD,*,:b,H @$b2">>@FH\

BD@b&:bH\ @FH@D@0>@FH\, N@Hb ^H@ <@0,H $ZH\ " @$b2"H,:\FH&@< B@&,*,>4b". #Z:@ B@*R,D8>JH@,
RH@ F@@$D"0,>4b, @BD,*,:b`V4, @H&,HFH&,>>@FH\, >, 4*,>H4R>Z F@@$D"0,>4b<, @BD,*,:b`V4<

<,DJ JV,D$". E@@H&,HFH&,>>@, $@:,, &ZF@84, BD,*,:Z H,DB4<@FH4 & D"2&4&"`V4NFb FHD">"N

F&4*,H,:\FH&J`H >, @ $@:,, &ZF@8@< B@D@(, @H&,HFH&,>>@FH4, " :4T\, &@2<@0>@, @ <,>\T,6 <,D,

JV,D$". +F:4 (@FJ*"DFH&@ D"2D,T",H @B"F>Z, &4*Z *,bH,:\>@FH4 >" F&@,6 H,DD4H@D44, H@

>,@$N@*4<@ 4FN@*4H\ 42 H@(@, RH@ @>@ FB@F@$>@ FBD"&4H\Fb F B@H,>P4":\>Z<4 B@F:,*FH&4b<4

^H@(@. % F&b24 F ^H4< H"8@, BD,*B@:@0,>4, BD4<,>4<@ >,2"&4F4<@ @H JD@&>b D"2&4H4b

(@FJ*"DFH&"19.

14. !:04D H"80, BD4*,D04&":Fb <>,>4b @ H@<, RH@ <,0*J>"D@*>@, BD"&@ F@2*",H @$b2"H,:\FH&"

*:b (@FJ*"DFH&, *,bH,:\>@FH\ 8@H@DZN &D,*>" *:b @8DJ0"`V,6 FD,*Z & *DJ(4N (@FJ*"DFH&"N, >@

&<,FH, F H,< F:,*J,H BD4>4<"H\ &@ &>4<">4, BD4<,>4H,:\>@ 8 8@<B,>F"P44, B@:"("`V,6Fb 2"

JV,D$, FB,P4L4R,F8J` F4HJ"P4` D"2&4&"`V4NFb FHD">, 8@H@DZ, >"N@*bHFb & >"4$@:,, Jb2&4<@<

B@:@0,>44 & ^H@< @H>@T,>4420.

15. ?*@$Dbb 8@>P,BP4` BD,*@H&D"V,>4b 8"8 @$b2"H,:\FH&" B@&,*,>4b, 3H":4b J8"2":" >" H@, RH@

& BD@,8H"N FH"H,6 >, F:,*J,H HD,$@&"H\ >"8"2">46 & H,N F:JR"bN, 8@(*" (@FJ*"DFH&@ >, &ZB@:>4:@

F&@, @$b2"H,:\FH&@ B@ BD,*@H&D"V,>4` &>, 2"&4F4<@FH4 @H H@(@, >"FHJB4: :4 4:4 >,H

HD">F(D">4R>Z6 JV,D$. A@ ,, <>,>4`, P,:\ <,0*J>"D@*>@- BD"&@&@6 F4FH,<Z >, & >"8"2">44 2"

>"DJT,>4,, " & 4FBD"&:,>44. A@F8@:\8J @$b2"H,:\FH&@ B@ BD,*@H&D"V,>4` BD4<,>b,HFb 8@>8D,H>@

8 F:JR"b< HD">F(D">4R>@(@ JV,D$", " B@F,<J 4<B:4P4H>@ - 8 F:JR"b< >"DJT,>4b FJ&,D,>4H,H"

*DJ(@(@ (@FJ*"DFH&", & F4HJ"P4bN, 8@(*" >"DJT,>4, >, 4<,:@ <,FH", >, <@0,H $ZH\ >48"8@(@

@F>@&">4b *:b >":@0,>4b >"8"2">4621.

16. 3>*4b, 74H"6, 7J$" 4 +(4B,H &ZF8"2":4 <>,>4, @ H@<, RH@ 8@>P,BP4b BD,*@H&D"V,>4b &

H@< &4*,, & 8"8@< @>" BD,*:@0,>" 7@<4FF4,6, >, &B4F">" & $@:,, T4D@8J` FL,DJ JFH@6R4&@(@

D"2&4H4b & H@6 <,D,, & 8@H@D@6 ^H@ $Z:@ $Z *@FH"H@R>@ *:b BD4*">4b ^8@:@(4R,F84<

F@@$D"0,>4b< 4 F@@$D"0,>4b< D"2&4H4b D"&>@(@ 4 *@:0>@(@ &,F". #Z:@ F@RH,>@, RH@ >,F8@:\8@

*DJ(4N &"0>ZN BD4>P4B@& F:,*@&":@ H"80, D"FF<"HD4&"H\ 8"8 4<,`V4, @H>@T,>4, 8 8@>P,BP44

BD,*@H&D"V,>4b. 7D@<, H@(@, >, *@:0>@ $ZH\ >48"84N >"8"2">46 2" >,&ZB@:>,>4, @$b2"H,:\FH&

(@FJ*"DFH&@< 4:4 @B,D"H@D@<, 8@H@DZ,, 4<,b 0,:">4,, >, 4<,`H FB@F@$>@FH4 &ZB@:>4H\ H"84,

@$b2"H,:\FH&". % B@**,D08J ^H@6 B@24P44 $Z:4 BD4&,*,>Z *@&@*Z @ D"2:4R4bN <,0*J JD@&>,<

^8@>@<4R,F8@(@ 4 H,N>@:@(4R,F8@(@ D"2&4H4b (@FJ*"DFH& 4 @ >,N&"H8, L4>">F@&ZN 4 *DJ(4N D,FJDF@&

& D"2&4&"`V4NFb FHD">"N. )":,, $Z:@ @H<,R,>@, RH@ 8@>P,BP4b *@:0>@6 @F<@HD4H,:\>@FH4 >,

B@**",HFb 8@*4L48"P4422.

17. % F&,H, @$FJ0*,>4b & S,FH@< 8@<4H,H, >40, *,:",HFb B@BZH8" D"FF<@HD,H\, &@- B,D&ZN,
&@BD@F @ BD"&@&ZN B@F:,*FH&4bN >,&ZB@:>,>4b @$b2">>@FH4, F&b2">>@6 F BD,*@H&D"V,>4,<; 4,
&@- &H@DZN, &@BD@F @ $J*JV,< 8JDF,, @H8DZH@< *:b 7@<4FF44 & D"$@H, >"* &@BD@F@< @$

@H&,HFH&,>>@FH4.

19 A/C.6/53/SR.16, BJ>8HZ 4 4 5.

20 A/C.6/53/SR.20, BJ>8H 63.

21 A/C.6/53/SR.15, BJ>8HZ 68 4 69.

22 A/C.6/53/SR.15, BJ>8HZ 85, 86 4 91 ( 3>*4b); A/C.6/53/SR.14, BJ>8H 42 ( 74H"6);
A/C.6/53/SR.18, BJ>8H 51 ( 7J$"); 4 A/C.6/53/SR.22, BJ>8H 18 ( +(4B,H).
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III. ?EIU+EG%9+=3+ ?#a1!G+9[EG%! AC?a%9aG[ )?9/=I_ ?E;?GC3G+9[=?EG[

A. A@>bH4, *@:0>@6 @F<@HD4H,:\>@FH4: >,8@H@DZ, BD4<,R"H,:\>Z, R,DHZ

18. ?$b2">>@FH\ BD,*@H&D"V,>4b, 8@H@D"b b&:b,HFb @$b2"H,:\FH&@< B@&,*,>4b, & @F>@&>@<

D"FF<"HD4&",HFb 8"8 @$b2">>@FH\ BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\. 9`$@6 &@BD@F, 8"F"`V46Fb

@FJV,FH&:,>4b 4:4 @$,FB,R,>4b &ZB@:>,>4b @$b2">>@FH4 BD,*@H&D"V,>4b, @$b2"H,:\>@ *@:0,> $J*,H

8"F"H\Fb F@*,D0">4b ^H@(@ @$b2"H,:\FH&", " B@^H@<J - FH,B,>4 @F<@HD4H,:\>@FH4, 8@H@DJ` F:,*J,H

BD@b&:bH\ (@FJ*"DFH&"<.

19. A@>bH4, *@:0>@6 @F<@HD4H,:\>@FH4, B@:JR4&T,, T4D@8J` 42&,FH>@FH\ & <,0*J>"D@*>@<

BD"&, B@F:, (D"0*">F8@6 &@6>Z & E@,*4>,>>ZN SH"H"N !<,D484 4 @F@$,>>@ & F&b24 F *,:@< @$

!:"$"<,23, &Z2&":@ D"2:4R>@, H@:8@&">4, F&b2">>@(@ F ^H4< FH">*"DH" @F<@HD4H,:\>@FH4. 7

BD4<,DJ, & *">>@< F:JR", %,:48@$D4H">4b >"FH"4&":" >" @(D">4R4H,:\>@< H@:8@&">44 *@:0>@6

@F<@HD4H,:\>@FH4, & F@@H&,HFH&44 F 8@H@DZ< @HFJHFH&4, *@:0>@6 @F<@HD4H,:\>@FH4 @2>"R":@

>,BD@b&:,>4, & P,:bN BD,*@H&D"V,>4b H"8@(@ *,b>4b, 8@H@D@, BD"&4H,:\FH&@ @$b2">@ BZH"H\Fb

BD,*@H&D"V"H\, H"8@6 @F<@HD4H,:\>@FH4, 8@H@DJ` BD"&4H,:\FH&@ @$ZR>@ BD@b&:b,H BD4 D,T,>44

&>JHD4(@FJ*"DFH&,>>ZN BD@$:,< 4 8@H@DJ` <@(:@ $Z $ZH\ D"2J<>Z< @04*"H\ & &@BD@F"N,
8"F"`V4NFb <,0*J>"D@*>ZN 4>H,D,F@& 4 @$b2"H,:\FH&. %<,FH, F H,<, E@,*4>,>>Z, SH"HZ,
8@H@DZ, $Z:4 4FHP@< B@ *">>@<J *,:J, &ZFHJB":4 & B@:\2J BD4<,>,>4b 8D4H,D4b $@:,, "8H4&>@6

@F<@HD4H,:\>@FH4, 8@H@DZ6 $Z: $Z F@D"2<,D,> D"2<,DJ D,2J:\H"H@& @HFJHFH&4b 2"$@H:4&@FH4. E"<@

D,T,>4, F8:@>b:@F\ & B@:\2J 8D4H,D4b *@:0>@6 @F<@HD4H,:\>@FH4, 8@H@DZ6 BD@*&4(":Fb

E@,*4>,>>Z<4 SH"H"<424.

20. %@BD@F @ BD4<,>,>44 8D4H,D4b *@:0>@6 @F<@HD4H,:\>@FH4 H"80, &@2>48": & F&b24 F

@H&,HFH&,>>@FH\` (@FJ*"DFH& 2" *,6FH&4b R"FH>ZN :4P & <4D>@, &D,<b, 8@H@DZ, $Z:4 F@BDb0,>Z F

>,$D,0>Z< B@&,*,>4,< ,(@ @D(">@&, H. ,. @$ZR>@ >,BD@b&:,>4,< *@:0>@6 @F<@HD4H,:\>@FH4 &

P,:bN BD,*@H&D"V,>4b 4:4 BD,F,R,>4b *,b>46, F@&,DT,>>ZN R"FH>Z<4 :4P"<4. % ^H@6 F&b24 &

23 The Geneva Arbitration (The Alabama case ), in J.B. Moore, History and Digest
of the International Arbitrations to which the United States has been a Party ,
vol. I (Washington, D.C., Government Printing Office, 1898), p. 495.

24 ? B@24P4bN E@,*4>,>>@(@ 7@D@:,&FH&" 4 E@,*4>,>>ZN SH"H@& B@ *,:J @$ !:"$"<,

F<. Horst Blomeyer-Bartenstein, "Due Diligence", in R. Bernhardt, ed., Encyclopedia
of Public International Law , vol. 10 (Amsterdam, Elsevier Science Publishers,
1987), pp. 138-139. ;"8F M\`$,D @H<,R": B@ *,:J @$ 4FB">F8@6 2@>, 4F8@& ;"D@88@

( %,:48@$D4H">4b/ 3FB">4b), RH@ <4>4<":\>"b FH,B,>\ $*4H,:\>@FH4 4 4FB@:\2@&">4b

4>LD"FHDJ8HJDZ 4 8@>HD@:b 2" *,bH,:\>@FH\` >" ,(@ H,DD4H@D44 b&:b,HFb ,FH,FH&,>>Z< "HD4$JH@<

:`$@(@ BD"&4H,:\FH&". M\`$,D H"80, JFH">@&4:, RH@ FH,B,>\ @F<@HD4H,:\>@FH4, 8@H@D"b *@:0>"

BD@b&:bH\Fb & 8@>8D,H>@< F:JR",, b&:b,HFb LJ>8P4,6 4<,`V4NFb FD,*FH&, BD4<,>,>4, 8@H@DZN

2"&4F4H @H @$FH@bH,:\FH& *">>@(@ F:JR"b 4 N"D"8H,D" B@*:,0"V4N 2"V4H, 4>H,D,F@& (United
Nations, Reports of International Arbitral Awards , p. 664). A":"H" :@D*@& E@,*4>,>>@(@

7@D@:,&FH&" 4<,:" F:JR"6 D"FF<@HD,H\ &@BD@FZ @ BD4<,>4<ZN FH">*"DH"N *@:0>@6

@F<@HD4H,:\>@FH4 B@ *,:J " )@>@N\` BD@H4& EH4&,>F@>"". #Z:@ @H<,R,>@, RH@ >,@$N@*4<@

BD@b&:bH\ D"2J<>J` 2"$@H:4&@FH\ & P,:bN 42$,0">4b *,b>46 4:4 $,2*,6FH&46, 8@H@DZ, <@(:4 $Z &

D"2J<>@6 FH,B,>4 $ZH\ BD,*&4*,>Z 8"8 *,b>4, 4:4 $,2*,6FH&4,, <@(JV4, >">,FH4 &D,* F@F,*J.
( E<. [1932] A.C., p. 580 (H.L. (Sc).
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8@<<,>H"D44 8 FH"H\, 10 BD@,8H" 1929 (@*", B@*(@H@&:,>>@(@ '"D&"D*F8@6 T8@:@6 BD"&",
(@&@D4:@F\, RH@:

" KD"2" " *@:0>"b @F<@HD4H,:\>@FH\" B@*D"2J<,&",H ... B@:>@<@R>@FH\ BD4>4<"H\ <,DZ B@

BD,*@H&D"V,>4`, " H"80, &@2<@0>@FH\ *:b (@FJ*"DFH& *,6FH&@&"H\, &ZH,8"`VJ` 42 2>">4b @

>"*&4("`V,<Fb JV,D$, 4:4 @$FH@bH,:\FH&"N, 8@H@DZ, F:J04:4 $Z @F>@&">4,< *:b @04*">4b

&@2<@0>@(@ JV,D$"" 25.

#Z:@ H"80, JH@R>,>@, RH@ *@:0>"b @F<@HD4H,:\>@FH\ b&:b,HFb FH">*"DH@<, " >, @BD,*,:,>4,<26.

21. A@ <>,>4` '"DF44 !<"*@D", B,D&@(@ EB,P4":\>@(@ *@8:"*R48" B@ &@BD@FJ @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&, *@:0>"b @F<@HD4H,:\>@FH\ &8:`R",H & F,$b: *@:0>J` 2"$@H:4&@FH\ BD4

BD4>bH44 <,D, @$ZR>@ BD,*BD4>4<",<ZN & 8@>8D,H>ZN @$FH@bH,:\FH&"N *">>@(@ F:JR"b,
&@2<@0>@FH\ BD,*&4*,H\ >,FJV4, &D,* *,b>4b 4 &@2<@0>@FH\ 4N BD,*@H&D"V,>4b F B@<@V\`

4<,`V4NFb & (@FJ*"DFH&, D,FJDF@&, >,@$N@*4<@, JB@HD,$:,>4, &:"FH4 BD4 2"*,D0">44 4>*4&4*@&,
8@H@DZ, F@&,DT4:4 BD4>,FT4, &D,* *,b>4b, 4 BD,*@FH"&:,>4, 4>@FHD">P"< &@2<@0>@FH4 &@2$J*4H\

4F8 & @H>@T,>44 H"84N 4>*4&4*@&27. ?> H"80, @H<,H4:, RH@:

" AD"&@&,*Z B@RH4 ,*4>@*JT>Z & H@<, RH@ >@D<" " *@:0>@6 @F<@HD4H,:\>@FH4" >,

<@0,H $ZH\ F&,*,>" *@ bF>@(@ 4 H@R>@(@ @BD,*,:,>4b, 8@H@D@, <@(:@ $Z F:J04H\ & 8"R,FH&,

@$X,8H4&>@(@ 4 "&H@<"H4R,F8@(@ FH">*"DH" *:b @BD,*,:,>4b, >,2"&4F4<@ @H @$FH@bH,:\FH&,
b&:b,HFb :4 H@ 4:4 4>@, (@FJ*"DFH&@ " @F<@HD4H,:\>Z<" BD4 &ZB@:>,>44 F&@,6 @$b2">>@FH4,
F&b2">>@6 F BD@b&:,>4,< $*4H,:\>@FH4 4 2"V4H@6" 28.

25 Harvard Research in International Law, "The Law of Responsibility of States
for Damage Done in Their Territory to the Person or Property of Foreigners",
American Journal of International Law , vol. 23 (1929) (Suppl.), p. 187.

26 G"< 0,.

27 Yearbook ... 1961 , vol. II, p. 46, draft article 7, document A/CN.4/134,
addendum.

28 Yearbook ... 1957 , vol. II, p. 122, para. 7 of the commentary to article 12,
document A/CN.4/106. G,< >, <,>,,, 8@(*" FL,D" 42JR,>4b &@BD@F" @$ @H&,HFH&,>>@FH4

(@FJ*"DFH& $Z:" D"FT4D,>" 4 FH":" @N&"HZ&"H\ $@:,, @$V4, >@D<Z, 7@<4FF4b D,T4:" FHD@(@

@(D">4R4H\ BD@,8HZ D,2@:`P44 &H@D4R>Z<4 >@D<"<4. % F@@H&,HFH&44 F ^H4< B:">@< *@:0>"b

@F<@HD4H,:\>@FH\ D"FF<"HD4&":"F\ & 8"R,FH&, @*>@(@ 42 ^:,<,>H@& @$b2"H,:\FH&", H. ,. B,D&4R>@6

>@D<Z, " B@^H@<J $Z:" 4F8:`R,>" 42 BD@,8H". A@2*>,, $Z:" 4F8:`R,>" *"0, $@:,, <b(8"b,
8@F&,>>"b FFZ:8" >" B@>bH4, " *@:0>@6 @F<@HD4H,:\>@FH4", F*,:">>"b EB,P4":\>Z< *@8:"*R48@<

!(@ & ,(@ BD@,8H, BJ>8H" 2 FH"H\4 11 ( +0,(@*>48 ... 1972 (@*, H@< II, FHD. 154,
*@8J<,>H A/CN.4/264 4 Add.1). EH"H\b, D"2D"$@H">>"b & 1979 (@*J, $Z:" & @F>@&>@< F@FH"&:,>"

8"8 F@*,D0"V"b @(@&@D8J. )":,,, F&@* BD@,8H@& FH"H,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& >, &8:`R":

& F,$b ^:,<,>H >"DJT,>4b, 4 BD@H4&@BD"&>@FH\ <,0*J>"D@*>@(@ *,b>4b @BD,*,:b:"F\ 8"8

>"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" BD4 >,&@2<@0>@FH4 J8"2"H\ >" @$X,8H4&>Z,

@$FH@bH,:\FH&", 4F8:`R"`V4, H"8J` BD@H4&@BD"&>@FH\. E<. Blomeyer-Bartenstein, op.
cit.(footnote 24 above), pp. 141-142. AD,*FH"&:b,HFb, RH@ & N@*, &H@D@(@ RH,>4b ^H@(@

BD@,8H" FH"H,6 7@<4FF4b <@0,H F@&F,< 4F8:`R4H\ FH"H\` 11, F H,< RH@$Z & BD@,8H, >, $Z:@

>,>J0>ZN >,("H4&>ZN L@D<J:4D@&@8. ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH

HD,H\b F,FF4b, )@B@:>,>4, 10 (A/53/10), BJ>8HZ 421 4 425.

/...



A/CN.4/501
Russian
Page 11

22. AD4>P4B *@:0>@6 @F<@HD4H,:\>@FH4 H"80, D"FF<"HD4&":Fb & 8@>H,8FH, D"$@HZ 7@<4FF44

<,0*J>"D@*>@(@ BD"&" >"* H,<@6 <,0*J>"D@*>ZN &@*@H@8@&. ]H@H &@BD@F 8@>8D,H>@ D"FF<"HD4&":Fb

& B,D&Z6 D"2 & R,H&,DH@< *@8:"*, ;"87"LD4. AD4<,>4H,:\>@ 8 BD@,8HJ FH"H\4 16 @ 2"(Db2>,>44

<,0*J>"D@*>ZN &@*@H@8@& @> J8"2":, RH@ @$b2"H,:\FH&@ BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\ >,

F:,*J,H H@:8@&"H\ 8"8 &:,8JVJ` 2" F@$@6 FHD@(J` @H&,HFH&,>>@FH\ (@FJ*"DFH&" 2" :`$@6 &D,*,
BD4R4>,>>Z6 2"(Db2>,>4,<29. ?> @BD,*,:4: F:,*J`V4, ^:,<,>HZ @$b2"H,:\FH&" BD@b&:bH\ *@:0>J`

@F<@HD4H,:\>@FH\:

a) BD@b&:,>4, H@6 FH,B,>4 2"$@H:4&@FH4, 8@H@DJ` <@0>@ @04*"H\ @H *@$D@F@&,FH>@(@

BD"&4H,:\FH&". 3>Z<4 F:@&"<4, BD"&4H,:\FH&@ 4:4 (@FJ*"DFH&@ *@:0>Z D"FB@:"("H\ " >" B@FH@b>>@6
@F>@&, BD"&@&@6 F4FH,<@6 4 <"H,D4":\>Z<4 D,FJDF"<4, *@FH"H@R>Z<4 *:b H@(@, RH@$Z @$,FB,R4H\

&ZB@:>,>4, [ ,(@] <,0*J>"D@*>ZN @$b2"H,:\FH& & >@D<":\>ZN JF:@&4bN" 30. % R"FH>@FH4,
(@FJ*"DFH&@ *@:0>@ F@2*"&"H\ 4 F@*,D0"H\ "*<4>4FHD"H4&>Z6 "BB"D"H, & <4>4<":\>@6 FH,B,>4

*@FH"H@R>Z6 *:b H@(@, RH@$Z @>@ <@(:@ &ZB@:>bH\ F&@4 @$b2"H,:\FH&";

b) 4FB@:\2@&">4, 4>LD"FHDJ8HJDZ F@ FH,B,>\` $*4H,:\>@FH4, JFH">"&:4&",<@6 &

F@@H&,HFH&44 F @$FH@bH,:\FH&"<4;

c) B@&,*,>4,, b&:b`V,,Fb BD4R4>@6 HD">F(D">4R>@(@ JV,D$" & D,2J:\H"H, 2"(Db2>,>4b, "

H"80, F"< JV,D$ *@:0>Z $ZH\ BD,*F8"2J,<Z<4. 3>Z<4 F:@&"<4, R,< &ZT, FH,B,>\

>,*@BJFH4<@(@ HD">F(D">4R>@(@ 2"(Db2>,>4b &@*Z, H,< &ZT, $J*,H @$b2">>@FH\ BD@b&:bH\

@F<@HD4H,:\>@FH\ & P,:bN BD,*@H&D"V,>4b H"8@(@ 2"(Db2>,>4b F@ FH@D@>Z (@FJ*"DFH&". !>":@(4R>Z<

@$D"2@< 4FB@:\2@&">4, @B"F>ZN H,N>@:@(46 4:4 <,H@*@& BD@42&@*FH&" HD,$J,H @H (@FJ*"DFH& $@:,,

&ZF@8@6 FH,B,>4 @H&,HFH&,>>@FH4 & @H>@T,>44 BD,*JF<@HD4H,:\>@FH4, >,2"&4F4<@ @H FH,B,>4 4N

@$V,(@ D"2&4H4b31.

29 +0,(@*>48 ... 1988 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 289, BJ>8H 6,
*@8J<,>H A/CN.4/412 4 Add.1 4 2.

30 P. Dupuy, "Due Diligence in the International Law of Liability", OECD, Legal
Aspects of Transfrontier pollution (Paris, 1977), p. 373.

31 +0,(@*>48 ... 1988 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 291-292, BJ>8HZ (7)-(9),
*@8J<,>H A/CN.4/412 4 Add.1 4 2. ),:"b ^H4 &Z&@*Z, ;"87^LD4 @B4D":Fb >" 4FF:,*@&">4b 4

&Z&@*Z BD@L,FF@D@& )`B`4 4 9"<<,DF". E@(:"F>@ )`B`4, " )@:0>"b @F<@HD4H,:\>@FH\ ...
b&:b,HFb H"8@6 @F<@HD4H,:\>@FH\`, 8@H@DJ` F:,*J,H @04*"H\ @H " *@$D@F@&,FH>@(@ BD"&4H,:\FH&"",
H. ,. BD"&4H,:\FH&", @H&,HFH&,>>@ @H>@FbV,(@Fb 8 F&@4< <,0*J>"D@*>Z< @$b2"H,:\FH&"< ...
)@:0>"b @F<@HD4H,:\>@FH\ b&:b,HFb @*>@&D,<,>>@ *@B@:>b`V4< ^:,<,>H@< @FJV,FH&:,>4b

4F8:`R4H,:\>@6 H,DD4H@D4":\>@6 `D4F*48P44 4 L"8H@D@<, @(D">4R4&"`V4< <,0*J>"D@*>J`

@H&,HFH&,>>@FH\, BD@4FH,8"`VJ` 42 >,FB@F@$>@FH4 *,6FH&@&"H\ & F@@H&,HFH&44 F &ZT,J8"2">>Z<"
( P4H. F@R. ( F>@F8" 30 &ZT,), FHD. 369-370 H,8FH" >" LD">PJ2F8@< b2Z8,). ?> H"80, @H<,H4:,
RH@ " B@&,*,>4,, @04*",<@, @H (@FJ*"DFH&", ^8@>@<4R,F84, D,FJDFZ 8@H@D@(@ BD,*@FH"&:b`H ,<J

FD,*FH&" *:b JF4:,>4b @FJV,FH&:b,<@(@ 4< 8@>HD@:b, >, <@0,H $ZH\ H"84< 0,, 8"8 B@&,*,>4,,
@04*",<@, @H (@FJ*"DFH&", "*<4>4FHD"H4&>Z, &@2<@0>@FH4 8@H@D@(@ >,2>"R4H,:\>Z 4 @H>@F4H,:\>@

>,^LL,8H4&>Z & F&b24 F >,N&"H8@6 <"H,D4":\>ZN D,FJDF@&" ( H"< 0,, FHD. 376 H,8FH" >"

LD">PJ2F8@< b2Z8,). M@Hb FH">*"DH @ $*4H,:\>@FH4 <@0,H <,>bH\Fb & 2"&4F4<@FH4 @H FH,B,>4

D"2&4H4b H@(@ 4:4 4>@(@ (@FJ*"DFH&", )`B`4 B@*R,D8>J:, RH@ <4>4<":\>Z, >@D<Z, 8"F"`V4,Fb

"HD4$JH@& *@$D@F@&,FH>@(@ BD"&4H,:\FH&", 8"8 J8"2">@ &ZT,, " >, <@(JH $ZH\ BD,*<,H@< 8"8@(@ $Z

H@ >4 $Z:@ 8@<BD@<4FF"" ( H"< 0,). 9"<<,DF *,:",H &Z&@* @ H@<, RH@ @$b2"H,:\FH&@ BD@b&:bH\

( BD@*@:0,>4,...)

/...
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23. C,"8P4b & 7@<4FF44 >" BD,*:@0,>4b ;"87^LD4 $Z:" >,@*>@2>"R>@632. ?*4> 42 R:,>@&

7@<4FF44 &ZD"24: F@<>,>4, & @H>@T,>44 BD"&4:\>@FH4 J&b2Z&">4b B@>bH4b *@:0>@6

@F<@HD4H,:\>@FH4 F <,0*J>"D@*>Z< <4>4<":\>Z< FH">*"DH@<, @04*",<Z< @H " *@$D@F@&,FH>@(@
BD"&4H,:\FH&"" 4:4 " P4&4:42@&">>@(@ (@FJ*"DFH&"", BD,*JF<"HD4&",<@(@ & &Z*&4(",<@6 )`B`4

*@8HD4>,, 8@H@D"b >"B@<4>",H &Z2Z&"`VJ` FB@DZ *@8HD4>J <,0*J>"D@*>@(@ <4>4<":\>@(@

FH">*"DH" HD"*4P4@>>@(@ <,0*J>"D@*>@(@ BD"&". E@@H&,HFH&,>>@, @> FR4H":, RH@ @$b2"H,:\FH&@

BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\ $Z:@ $Z $@:,, BD4,<:,<@ *:b (@FJ*"DFH& & P,:@<, ,F:4 $Z

@>@ $Z:@ F&b2">@ F BD@b&:,>4,< $*4H,:\>@FH4, F@D"2<,D>Z< F@ FH,B,>\` D"2&4H4b (@FJ*"DFH&"33.
+V, @*4> R:,> 7@<4FF44 @H<,H4:, RH@ $D,<b *@8"2Z&">4b & @H>@T,>44 &ZB@:>,>4b @$b2"H,:\FH&"

B@&,*,>4b *@:0>@ :,0"H\ >" (@FJ*"DFH&,- 4FH@R>48,34. )DJ(@6 R:,> 7@<4FF44 B@:"(":, RH@ F

BD"(<"H4R,F8@6 H@R84 2D,>4b HD,$J,<"b FH,B,>\ *@:0>@6 @F<@HD4H,:\>@FH4 2"&4F4H @H

@$FH@bH,:\FH&. ?> H"80, FR,:, RH@ &4* *,bH,:\>@FH4, 8@H@DZ6 <@0,H BD4R4>4H\ JV,D$, 4 F"<

JV,D$ *@:0>Z $ZH\ BD@(>@24DJ,<Z<4, " 4<,>>@ (@FJ*"DFH&@ *@:0>@ 2>"H\ 4:4 *@:0>@ $Z:@

2>"H\, RH@ *">>Z6 &4* *,bH,:\>@FH4 <@0,H B@&:,R\ 2" F@$@6 JV,D$. ?> H"80, F@(:"F4:Fb F H,<,
RH@ FH,B,>\ @F<@HD4H,:\>@FH4 <@0,H 2"&4F,H\ @H JD@&>b D"2&4H4b (@FJ*"DFH&", @ 8@H@D@< 4*,H

D,R\35.

24. ?$b2">>@FH\ BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\ H"80, b&:b,HFb P,>HD":\>Z< ^:,<,>H@<

BD@,8H" FH"H\4 7 @ BD"&, >,FJ*@N@*>ZN &4*@& 4FB@:\2@&">4b <,0*J>"D@*>ZN &@*@H@8@&, BD4>bH@(@

7@<4FF4,6 <,0*J>"D@*>@(@ BD"&" &@ &H@D@< RH,>44. % ^H@6 F&b24 *@:0>"b @F<@HD4H,:\>@FH\ $Z:"

@BD,*,:,>" 8"8 " @F<@HD4H,:\>@FH\, F@D"2<,D>"b &"0>@FH4 BD,*<,H" 4 *@FH@4>FH&J 4 F4:, @D(">"

&:"FH4, 8@H@DZ6 ,, BD@b&:b,H"; 4 " 2"$@H", 8@H@DJ` BD"&4H,:\FH&" @$ZR>@ BD@b&:b`H & F&@4N

&>JHD,>>4N *,:"N" ... ?>@ >, 4<,,H P,:\` ("D">H4D@&"H\, RH@ BD4 4FB@:\2@&">44 <,0*J>"D@*>@(@

&@*@H@8" >, $J*,H >">,F,> 2>"R4H,:\>Z6 JV,D$" 36. ="DJT,>4, @$b2"H,:\FH&" BD@b&:bH\ *@:0>J`

@F<@HD4H,:\>@FH\ <@0>@ BD,*B@:@04H\ :4T\ & H,N F:JR"bN, 8@(*" (@FJ*"DFH&@ J<ZT:,>>@ 4:4 B@

>,$D,0>@FH4 BD@42&,:@ F4HJ"P4`, 8@H@DJ` >"*:,0":@ BD,*@H&D"H4H\, 4:4 >"<,D,>>@ 4:4 B@

>,$D,0>@FH4 >, B@<,T":@ *DJ(4< >" F&@,6 H,DD4H@D44 F@2*"H\ H"8J` F4HJ"P4` 4:4 &@2*,D0":@F\

@H ,, BD,*@H&D"V,>4b37. % F&b24 F ^H4< B@ ^H@6 FH"H\, " (@FJ*"DFH&@ <@0,H >,FH4 @H&,HFH&,>>@FH\
2" >,BD4>bH4, >,@$N@*4<@(@ 2"8@>@*"H,:\FH&", >,@$,FB,R,>4, &ZB@:>,>4b F&@4N 2"8@>@& ... 4:4 2"

31 (... BD@*@:0,>4,)
*@:0>J` 2"$@H:4&@FH\ 4:4 *@:0>J` @F<@HD4H,:\>@FH\ <@0,H FR4H"H\Fb >"DJT,>>Z< (@FJ*"DFH&@<,
:4T\ " ,F:4 (@FJ*"DFH&,>>Z, @D(">Z (@FJ*"DFH&" 2>":4 4:4 *@:0>Z $Z:4 2>"H\, RH@ @BD,*,:,>>@,

B@&,*,>4, F 4N FH@D@>Z 4:4 F@ FH@D@>Z R"FH>ZN :4P 4:4 FJ$X,8H@& <@(:@ BD4&,FH4 8

>,*@BJFH4<@<J HD">F(D">4R>@<J 2"(Db2>,>4` &@*Z". (J.G. Lammers, Pollution of
International Watercourses (The Hague, Martinus Nijhoff, 1984), p. 349).

32 C,2`<, <>,>46 R:,>@& 7@<4FF44, F<. +0,(@*>48 ... 1988 (@*, H@< II ( Q"FH\

&H@D"b), BJ>8HZ 163-168.

33 1"b&:,>4, (- >" S4, H"< 0,, H@< I, 2064- , 2"F,*">4,, BJ>8H 16.

34 1"b&:,>4, (- >" !D">N4@- CJ4F", H"< 0,, BJ>8H 24.

35 1"b&:,>4, (- >" #"DF,(@&", H"< 0,, BJ>8HZ 44 4 45.

36 +0,(@*>48 ... 1994 (@*, H@< II ( Q"FH\ &H@D"b), FHD. 113, BJ>8H (4) 8@<<,>H"D4b 8

BD@,8H" FH"H\4 7.

37 G"< 0,.

/...
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>,BD,*@H&D"V,>4, 4:4 >,BD,8D"V,>4, >,2"8@>>@6 *,bH,:\>@FH4, 4:4 2" >,>"8"2">4, :4P",
>,FJV,(@ 2" >,, @H&,HFH&,>>@FH\" 38. )":,,, F@(:"F>@ 7@<4FF44, (@FJ*"DFH&@ &@*@H@8" <@0>@

FR4H"H\ >"DJT4&T4< ,(@ @$b2"H,:\FH&@ BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\, ,F:4 @>@ 2>":@ 4:4

*@:0>@ $Z:@ 2>"H\, RH@ *">>Z6 &4* 4FB@:\2@&">4b <,0*J>"D@*>@(@ &@*@H@8" <@0,H B@&:,R\ 2"

F@$@6 2>"R4H,:\>Z6 &D,* *DJ(4< (@FJ*"DFH&"< &@*@H@8"39.

25. %<,FH, F H,<, 8"8 @H<,H4: ;,0*J>"D@*>Z6 EJ* B@ *,:J @ BD@:4&, 7@DLJ, " 42 BD@FH@(@
L"8H" 8@>HD@:b, @FJV,FH&:b,<@(@ (@FJ*"DFH&@< >"* F&@,6 H,DD4H@D4,6, >,:\2b F*,:"H\ &Z&@*" @

H@<, RH@ ^H@ (@FJ*"DFH&@ @$b2"H,:\>@ 2>":@ 4:4 *@:0>@ $Z:@ 2>"H\ @ :`$@< >,BD"&@<,D>@<

*,b>44, F@&,DT,>>@< >" >,6, 4:4 RH@ @>@ ,V, 4 @$b2"H,:\>@ 2>":@ 4:4 *@:0>@ $Z:@ 2>"H\

"&H@D@& ^H@(@ *,b>4b" 40. AD,*FH"&:b,HFb @R,&4*>Z<, RH@ " 8@>HD@:\" & *">>@< 8@>H,8FH,

L"8H4R,F84 8"F",HFb `D4F*48P44, " >, 8@>HD@:b >"* 8@>8D,H>Z< &4*@< *,bH,:\>@FH441.

26. % FH"H\, 7 7@>&,>P44 @ BD"&, >,FJ*@N@*>ZN &4*@& 4FB@:\2@&">4b <,0*J>"D@*>ZN &@*@H@8@&

1997 (@*"42 F@*,D04HFb FFZ:8" >" @$b2"H,:\FH&@ (@FJ*"DFH&" BD4>4<"H\ " F@@H&,HFH&J`V4, <,DZ"
*:b BD,*@H&D"V,>4b BD4R4>,>4b 2>"R4H,:\>@(@ &D,*" *DJ(4< (@FJ*"DFH&"< &@*@H@8". ]H"

L@D<J:4D@&8" $Z:" BD,*:@0,>" 7">"*@6, S&,6P"D4,6 4 >,F8@:\84<4 *DJ(4<4 (@FJ*"DFH&"<4.
?$b2"H,:\FH&@ BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\, @ 8@H@D@< 4*,H D,R\ & ^H@6 F&b24, *@:0>@

H@:8@&"H\Fb & F&,H, &ZT,JB@<b>JH@(@ 8@<<,>H"D4b 7@<4FF44.

27. C"FF<@HD,>4, 7@<4FF4,6 B@>bH4b *@:0>@6 @F<@HD4H,:\>@FH4 & F&b24 F ,, D"$@H@6 >"*

&@BD@F@< @$ @$b2">>@FH4, F&b2">>@6 F BD,*@H&D"V,>4,<, @F>@&Z&":@F\ (:"&>Z< @$D"2@< >" ,,

42JR,>44 BD@,8H@& FH"H,6 @ BD"&, >,FJ*@N@*>ZN &4*@& 4FB@:\2@&">4b <,0*J>"D@*>ZN &@*@H@8@&.
7&,>H4>- #"8FH,D 4 #"D$@F" &Z*&4>J:4 4*,` FH">*"DH" *@:0>@6 @F<@HD4H,:\>@FH4, BD4<,>4<@(@ &

@H>@T,>44 BD4>P4B" BD,*@H&D"V,>4b, 8@H@DZ6 $Z: $Z F@D"2<,D,> FH,B,>4 D4F8" HD">F(D">4R>@(@

JV,D$" & 8@>8D,H>@< F:JR",. 7&,>H4>- #"8FH,D H"80, 2"b&4:, RH@ FH">*"DHZ "*,8&"H>@6 2"V4HZ

F:,*J,H @BD,*,:bH\ BD4 *@:0>@< JR,H, &"0>@FH4 &4*" *,bH,:\>@FH4 4 ,(@ N@2b6FH&,>>@6 P,>>@FH4.
)":,, @> @H<,H4:, RH@ & FH">*"DH"N 2"V4HZ *@:0>Z JR4HZ&"H\Fb FD,*FH&", 4<,`V4,Fb &

D"FB@Db0,>44 F@&,DT"`V,(@ *,b>4, (@FJ*"DFH&", 4 FH">*"DHZ, BD4<,>b,<Z, & 2"HD"(4&",<@<

(@FJ*"DFH&, 4 & D,(4@>":\>@6 4 <,0*J>"D@*>@6 BD"8H48,43.

38 Ibid., citing Restatement of the Law, Third, Foreign Relations Law of the
United States , vol. 2 (St. Paul, Minn., American Law Institute Publishers, 1987),
sect. 601, comment (d), p. 105.

39 G"< 0,, BJ>8H (8).

40 I.C.J. Reports 1949, p. 18.

41 E<. H"80, <>,>4, #"D$@FZ, 8@H@DZ6 $Z: J$,0*,> & H@<, RH@ B@>bH4b 8@>HD@:b 4

`D4F*48P44 $@:,, B@*N@*bH *:b @BD,*,:,>4b FL,DZ @N&"H" BD@,8H@& FH"H,6 @ <,0*J>"D@*>@6

@H&,HFH&,>>@FH4, R,< B@>bH4, H,DD4H@D44 ( +0,(@*>48 ... 1988 (@*, H@< II ( Q"FH\ &H@D"b),
BJ>8HZ 60 4 61.

42 C,2@:`P4b 51/229 ',>,D":\>@6 !FF"<$:,4, BD4:@0,>4,.

43 E<. A. E. C"@, B,D&Z6 *@8:"* @ BD,*@H&D"V,>44 HD">F(D">4R>@(@ JV,D$" @H @B"F>ZN

&4*@& *,bH,:\>@FH4, A/CN.4/487, BJ>8H 55(f).
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28. % 8@<<,>H"D44 8 FH"H\, 4, @2"(:"&:,>>@6 " AD,*@H&D"V,>4,", 8@H@D"b $Z:" D,8@<,>*@&">"

C"$@R,6 (DJBB@6 7@<4FF44 & 1996 (@*J, F@*,D04HFb FFZ:8" >" @$b2"H,:\FH&@ (@FJ*"DFH&"

BD4>4<"H\ 2"8@>@*"H,:\>Z,, "*<4>4FHD"H4&>Z, 4:4 4>Z, <,DZ, >,@$N@*4<Z, *:b @$,FB,R,>4b

@FJV,FH&:,>4b 2"8@>", "*<4>4FHD"H4&>ZN D,T,>46 4 B@:4H484 (@FJ*"DFH&". #Z:@ H"80, @H<,R,>@,
RH@ FH">*"DH *@:0>@6 @F<@HD4H,:\>@FH4 *@:0,> $ZH\ BDb<@ F@D"2<,D,> FH,B,>4 D4F8" 4:4 &D,*".
C"2<"N @B,D"P44, ,, <,FH@D"FB@:@0,>4,, @F@$Z, 8:4<"H4R,F84, JF:@&4b 4 <"H,D4":Z,
4FB@:\2J,<Z, & N@*, ^H@(@ &4*" *,bH,:\>@FH4, b&:b`HFb >,8@H@DZ<4 42 L"8H@D@&, 8@H@DZ,

*@:0>Z JR4HZ&"H\Fb BD4 @BD,*,:,>44 BD4<,>4<ZN FH">*"DH@&. %<,FH, F H,< BD4>4<":Fb &@

&>4<">4, BD4>P4B 11 C4@- *,- /">,6DF8@6 *,8:"D"P44, & F@@H&,HFH&44 F 8@H@DZ< BD4<,>b,<Z,

>,8@H@DZ<4 FHD">"<4 FH">*"DHZ <@(JH $ZH\ >,F@@H&,HFH&J`V4<4 4 F@BDb0,>>Z<4 F

>,@$@F>@&">>Z<4 ^8@>@<4R,F84<4 4 F@P4":\>Z<4 42*,D08"<4 *:b *DJ(4N FHD">, & R"FH>@FH4 *:b

D"2&4&"`V4NFb FHD">44.

29. 1>"R4<@FH\ B@>bH4b *@:0>@6 @F<@HD4H,:\>@FH4 >,BD,DZ&>@ &@2D"FH",H 4 &ZN@*4H 2" BD,*,:Z

B@>bH4b JV,D$" 4>@FHD">>Z< R"FH>Z< :4P"< >" H,DD4H@D44 (@FJ*"DFH&". % >"FH@bV,, &D,<b

BD@b&:b,HFb @2"$@R,>>@FH\ >,@$N@*4<@FH\` @BD,*,:4H\ (D"0*">F8@- BD"&@&J` @H&,HFH&,>>@FH\ 4:4

@H&,HFH&,>>@FH\ (@FJ*"DFH& 2" *,b>4b 4:4 D4F8 JV,D$", F&b2">>Z, F B@&,*,>4,<, &ZD"0"`V4<Fb &

@B"F>ZN &4*"N *,bH,:\>@FH4.

30. %,F\ &@BD@F @ *@:0>@6 @F<@HD4H,:\>@FH4 D"FF<"HD4&":Fb BD4<,>4H,:\>@ 8 D"2:4R>Z<

F,8H@D"< *,bH,:\>@FH4 B@ JBD"&:,>4` @8DJ0"`V,6 FD,*@6 4 b&:b:Fb BD,*<,H@< >,*"&>,(@ ">":42"

AD@(D"<<Z ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ @8DJ0"`V,6 FD,*, ( _=+A), 8@H@D"b @H<,H4:",
RH@ ,(@ 8@>P,BHJ":42"P4b @8"2":"F\ &,F\<" F:@0>@6. #Z:@ J8"2">@, RH@, N@Hb >,8@H@DZ,

8@>8D,H>Z, @$b2">>@FH4, F&b2">>Z, F @P,>8@6 ^8@:@(4R,F8@(@ &@2*,6FH&4b, 4 @$b2">>@FH4,
F&b2">>Z, F BD,*@ND">,>4,<, $Z:4 & *@FH"H@R>@6 <,D, FL@D<J:4D@&">Z, >,F8@:\8@ :,0"V4N &

@F>@&, &@BD@F@&, 8"F"`V4NFb <,0*J>"D@*>@6 @P,>84 D4F8", @H&,HFH&,>>@FH4 (@FJ*"DFH&" 4:4

N@2b6FH&,>>@(@ FJ$X,8H" 4 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4, BD@*@:0"`H @FH"&"H\Fb BD,*<,H@<

D"FF<@HD,>4b 4 @P,>84. A@F:,*>4, FL,DZ b&:b`HFb @*>4<4 42 >"4$@:,, F:@0>ZN FL,D &

<,0*J>"D@*>@< ^8@:@(4R,F8@< BD"&,. %<,FH, F H,< *@:0>"b @F<@HD4H,:\>@FH\ >, @2>"R",H, RH@

(@FJ*"DFH&@ 4:4 N@2b6FH&,>>Z6 FJ$X,8H b&:b,HFb "$F@:`H>Z< ("D">H@< & *,:, BD,*@H&D"V,>4b

&D,*". 7D@<, H@(@, 4<,,HFb 2>"R4H,:\>"b (4$8@FH\ & H@<, 8"84< @$D"2@< H@ 4:4 4>@, (@FJ*"DFH&@

<@0,H &ZB@:>bH\ F&@` @$b2">>@FH\ BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\. ]H" (4$8@FH\ F&b2">", 8

BD4<,DJ, F 4FB@:\2@&">4,< D"2:4R>ZN <,D ^8@:@(4R,F8@(@ 8@>HD@:b & 2"&4F4<@FH4 @H F,D\,2>@FH4

J(D@2Z; 4<,`V4<4Fb J D"2&4&"`V4NFb FHD"> D,FJDF"<4; 4 N"D"8H,D@< 8@>8D,H>@6 *,bH,:\>@FH4.
7D@<, H@(@, $Z:@ BD,*:@0,>@, RH@$Z & D"<8"N BD@P,*JD, F&b2">>ZN F *@:0>@6

@F<@HD4H,:\>@FH\`, & BD@<ZT:,>>@FH4 F@$:`*":4F\ F@(:"F@&">>Z, <4>4<":\>Z, <,0*J>"D@*>Z,

^8@:@(4R,F84, 4 F&b2">>Z, F >4<4 FH">*"DHZ. =,8@H@DZ, H"84, FH">*"DHZ $Z:4 D"2D"$@H">Z >"

<,0*J>"D@*>ZN L@DJ<"N, H"84N, 8"8 ;,0*J>"D@*>"b @D(">42"P4b B@ FH">*"DH42"P44, %F,<4D>"b

@D(">42"P4b 2*D"&@@ND">,>4b 4 ;,0*J>"D@*>"b <@DF8"b @D(">42"P4b45.

31. =" @F>@&, &ZT,BD4&,*,>>@(@ ">":42" <Z <@0,< BD46H4 8 &Z&@*J @ H@<, RH@ 42 &N@*bV,(@

& @$b2">>@FH\ BD,*@H&D"V"H\ HD">F(D">4R>Z6 JV,D$ @H @B"F>ZN &4*@& *,bH,:\>@FH4 @$b2"H,:\FH&"

BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\, <@0>@ F8"2"H\, &ZH,8"`H F:,*J`V4, ^:,<,>HZ: FH,B,>\

44 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH B,D&"b F,FF4b, )@B@:>,>4, 10
(A/51/10), BD4:@0,>4,, R"FH\ &H@D"b, BJ>8HZ (9)-(11) 8@<<,>H"D4b 8 BD@,8HJ FH"H\4 4.

45 =,@L4P4":\>"b 2"B4F8" F,8D,H"D4"H" _=+A @ <,0*J>"D@*>@6 *@:0>@6 @F<@HD4H,:\>@FH4,
B@*(@H@&:,>>"b 7@>FJ:\H"H4&>@6 (DJBB@6 B@ $">8@&F84< 4 ^8@:@(4R,F84< &@BD@F"< )4D,8H@D"-
4FB@:>4H,:b, @8Hb$D\ 1993 (@*" ( & "DN4&, EB,P4":\>@(@ *@8:"*R48").
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2"$@H:4&@FH4, @ 8@H@D@6 4*,H D,R\, b&:b,HFb H"8@6, 8@H@D"b @04*",HFb @H *@$D@F@&,FH>@(@

BD"&4H,:\FH&". 3>Z<4 F:@&"<4, F@@H&,HFH&J`V,, BD"&4H,:\FH&@ *@:0>@ >" B@FH@b>>@6 @F>@&,

@$:"*"H\ H"8@6 BD"&@&@6 F4FH,<@6 4 H"84<4 <"H,D4":\>Z<4 D,FJDF"<4, 8@H@DZ, *@FH"H@R>Z *:b

@$,FB,R,>4b &ZB@:>,>4b ,(@ <,0*J>"D@*>ZN @$b2"H,:\FH&46. % ^H4N P,:bN (@FJ*"DFH&@ *@:0>@

H"80, F@2*"H\ "*,8&"H>Z6 "BB"D"H 4 @$,FB,R4&"H\ ,(@ LJ>8P4@>4D@&">4,. %<,FH, F H,<, 8"8

B@>4<",HFb, FH,B,>\ 2"$@H:4&@FH4, @04*",<"b @H (@FJ*"DFH&", @$:"*"`V,(@ N@D@T@ D"2&4HZ<4

^8@>@<4R,F84<4, :`*F84<4 4 <"H,D4":\>Z<4 D,FJDF"<4 4 &ZF@8@D"2&4HZ<4 F4FH,<"<4 4

FHDJ8HJD"<4 JBD"&:,>4b, >, b&:b,HFb H"8@6 0,, 8"8 J (@FJ*"DFH&, >"N@*bV4NFb & 4>@<

B@:@0,>4447. =@ *"0, & B@F:,*>,< F:JR", @04*"`HFb BD@b&:,>4, $*4H,:\>@FH4 & <4>4<":\>@6

FH,B,>4, 4FB@:\2@&">4, 4>LD"FHDJ8HJDZ 4 <@>4H@D4>(" @B"F>ZN &4*@& *,bH,:\>@FH4 >" H,DD4H@D44

(@FJ*"DFH&", RH@ b&:b,HFb ,FH,FH&,>>Z< "HD4$JH@< :`$@(@ BD"&4H,:\FH&"48.

32. GD,$J,<"b FH,B,>\ 2"$@H:4&@FH4 H"80, F@D"2<,D>" FH,B,>4 @B"F>@FH4 H@(@ &4*" *,bH,:\>@FH4,
@ 8@H@D@< 4*,H D,R\49. 7D@<, H@(@, *@:0>" $ZH\ BD,*&4*4<@6 FH,B,>\ F"<@(@ &D,*", 4

(@FJ*"DFH&@ *@:0>@ 2>"H\ 4:4 *@:0>@ $Z:@ 2>"H\, RH@ *">>Z6 &4* *,bH,:\>@FH4 >,F,H & F,$, D4F8

BD4R4>,>4b 2>"R4H,:\>@(@ &D,*". 3>Z<4 F:@&"<4, R,< &ZT, FH,B,>\ >,*@BJFH4<@(@ &D,*", H,<

$@:,, 2>"R4H,:\>@6 $Z:" $Z HD,$J,<"b @$b2">>@FH\ BD@b&:bH\ 2"$@H:4&@FH\ & P,:bN ,(@

BD,*@H&D"V,>4b.

33. % ^H@6 F&b24 FH@4H >"B@<>4H\ @ D"2:4R>ZN BD4>P4B"N, D"FF<@HD,>>ZN & B,D&@< *@8:"*,

EB,P4":\>@(@ *@8:"*R48", H"84N, 8"8 >,@$N@*4<@FH\ BD,*&"D4H,:\>@(@ D"2D,T,>4b, <,0*J>"D@*>"b

@P,>8" &@2*,6FH&4b >" @8DJ0"`VJ` FD,*J 4 BD4>bH4, &F,N >,@$N@*4<ZN 4 D"2J<>ZN <,D

46 % F&@,< D,T,>44 @H 27 b>&"Db 1999 (@*" B@ *,:J " E@&,H B@ $@D\$, F 2"(Db2>,>4,<
!>*ND" AD"*,T BD@H4& BD@L,FF@D" ;. %. ="`*J ( >" B,>F44) 4 *DJ(4N" %,DN@&>Z6 FJ* 3>*44

D"FF<@HD,: D"2:4R>Z, 8@>P,BP44, 8"F"`V4,Fb BD4>P4B" " 2"(Db2>4H,:\ B:"H4H", BD4>P4B"

BD,*@FH@D@0>@FH4, " H"80, BD4>P4B", & F@@H&,HFH&44 F 8@H@DZ< $D,<b *@8"2Z&">4b ^8@:@(4R,F8@6

$,2&D,*>@FH4 *,bH,:\>@FH4 :,04H >" :4P, 4:4 FJ$X,8H,, BD,*:"("`V,< ^H@H &4* *,bH,:\>@FH4. %

^H@6 F&b24 D,T,>4, FJ*,6 ;"2J>*"D" 4 )0"(">"*N" C"@ H"80, @F@$@ B@*R,D8>J:@ &"0>@FH\

*@$D@F@&,FH>@(@ JBD"&:,>4b BJH,< F@2*">4b "B,::bP4@>>ZN @D(">@& 4:4 FJ*@& & F@FH"&, FJ*,$>ZN,
" H"80, H,N>4R,F84N D"$@H>48@&, N@D@T@ D"2$4D"`V4NFb & ^8@:@(4R,F8@< BD"&,, *:b 8@>HD@:b 4

@FJV,FH&:,>4b D,(J:4DJ`V4N "8H@& & @$:"FH4 @ND">Z @8DJ0"`V,6 FD,*Z. % ^H@< D,T,>44 H"80,

B@*R,D84&",HFb >,@$N@*4<@FH\ @$,FB,R4H\ BD@P,FF D,(J:bD>@(@ @$0":@&">4b D,T,>46 H"84N

^8@:@(4R,F84N FJ*@& & %,DN@&>@< FJ*,. EH@4H @H<,H4H\, RH@ %,DN@&>Z6 FJ* & F&@4N &Z&@*"N

B@:\2@&":Fb <"H,D4":"<4 7@<4FF44 <,0*J>"D@*>@(@ BD"&". Judgement Today , vol. I (1999),
pp. 162-175.

47 E@(:"F>@ 9,L,$DJ, ^H@ BD4&>@F4H FJ$X,8H4&>Z6 ^:,<,>H, B@F8@:\8J R"FH>Z,

N"D"8H,D4FH484, H"84,, 8"8 JD@&,>\ D"2&4H4b 4 (,@(D"L4R,F84, @F@$,>>@FH4, *@:0>Z D"FP,>4&"H\Fb

8"8 &:4b`V4, >" >"$@D FD,*FH&, >"N@*bV4NFb & D"FB@Db0,>44 (@FJ*"DFH&". ),6FH&4, H"84N

B,D,<,>>ZN &,:4R4> >, B@2&@:b,H @*>@2>"R>@ @BD,*,:4H\ B@>bH4, *@:0>@6 @F<@HD4H,:\>@FH4.
3FH@R>48@< ^H@(@ H"80, b&:b,HFb *4>"<4R>Z6 N"D"8H,D ^H@(@ B@>bH4b, B@F8@:\8J FH,B,>\

@F<@HD4H,:\>@FH4, & 8@H@D@6 @>" *@:0>" BD@b&:bH\Fb, D"2:4R>" & 2"&4F4<@FH4 @H F@P4":\>ZN,
^8@>@<4R,F84N 4 B@:4H4R,F84N P,>>@FH,6. E<. R. Lefeber, Transboundary Environmental
Interference and the Origin of State Liability (The Hague, Kluwer, 1996), p. 65.

48 E<. H"80, 2"<,R">4b ;"8F" M\`$,D" ( F>@F8" 24 &ZT,).

49 E<. Lefeber, op. cit. ( F>@F8" 47 &ZT,), p. 68, note 50.
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BD,*@FH@D@0>@FH450. A@ <,D, H@(@ 8"8 *,bH,:\>@FH\ FH">@&4HFb $@:,, @B"F>@6, F@$:`*,>4,

BD@P,*JD>ZN @$b2"H,:\FH& BD4@$D,H",H &F, $@:\TJ` &"0>@FH\, 4 *@:0>@ B@&ZT"H\Fb 8"R,FH&@ <,D

B@ BD,*@H&D"V,>4` 4 F>40,>4` 2>"R4H,:\>@(@ HD">F(D">4R>@(@ ^8@:@(4R,F8@(@ &D,*"51.

34. ER4H",HFb H"80,, RH@ & F&b24 F &ZB@:>,>4,< @$b2">>@FH,6 BD@b&:bH\ *@:0>J`

@F<@HD4H,:\>@FH\ (@FJ*"DFH&J BD@4FN@0*,>4b BD4*,HFb >,FH4 >" F,$, & $@:,, 2>"R4H,:\>@6 FH,B,>4

$D,<b *@8"2Z&">4b H@(@, RH@ @>@ &ZB@:>4:@ F@@H&,HFH&J`V4, @$b2"H,:\FH&", >,0,:4 (@FJ*"DFH&"<

4:4 4>Z< FH@D@>"<, 8@H@DZ, <@(JH $ZH\ 2"HD@>JHZ.

%. ?FJV,FH&:,>4, @$b2"H,:\FH&" BD@b&:bH\ *@:0>J`

@F<@HD4H,:\>@FH\: >,8@H@DZ, F@@$D"0,>4b

35. !8P,>H >" @FJV,FH&:,>44 @$b2">>@FH4 BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\ *",H

BD,4<JV,FH&", F@FH@bV4, & H@<, RH@ FH@D@>Z, 8@H@DZ, <@(JH $ZH\ 2"HD@>JHZ @B"F>Z<4 &4*"<4

*,bH,:\>@FH4, B@:JR"`H &@2<@0>@FH\ 4F8"H\ FD,*FH&" 2"V4HZ & F:JR", >,&ZB@:>,>4b ^H4N

@$b2">>@FH,6, *"0, *@ >"FHJB:,>4b 8"8@(@ $Z H@ >4 $Z:@ JV,D$" 4:4 &D,*". ]H4<4 FD,*FH&"<4

2"V4HZ <@(:@ $Z $ZH\ HD,$@&">4, 8@>8D,H>@(@ &ZB@:>,>4b D"2:4R>ZN 8@<B@>,>H@& @$b2">>@FH4

BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\. ]H@ *@B@:>b,H @$b2"H,:\FH&@ (@FJ*"DFH&" BD@4FN@0*,>4b

BD@&@*4H\ 8@>FJ:\H"P44, J&,*@<:bH\ 4 JR"FH&@&"H\ & BD,*JBD,0*,>44 4 JD,(J:4D@&">44 FB@D@&

BD4<,>4H,:\>@ 8 &4*"< *,bH,:\>@FH4, 8@H@DZ, <@(JH BD4R4>4H\ 2>"R4H,:\>Z6 JV,D$. 7D@<, H@(@,
*DJ(4, FD,*FH&" 2"V4HZ, H"84,, 8"8 BD,8D"V,>4, *,bH,:\>@FH4, F"H4FL"8P4b 4 B@("T,>4, J$ZH8@&

4 8@<B,>F"P4b, H"80, <@(:4 $Z $ZH\ 2"*,6FH&@&">Z & 2"&4F4<@FH4 @H FH,B,>4 @H&,HFH&,>>@FH4

(@FJ*"DFH&".

36. A@<4<@ &@BD@F" @$ 4<,`V4NFb FD,*FH&"N 2"V4HZ, & F:JR", >,&ZB@:>,>4b @$b2">>@FH4

BD@b&:bH\ *@:0>J` @F<@HD4H,:\>@FH\ >, <,>\TJ` 2>"R4<@FH\ 4<,,H &@BD@F B@&ZT,>4b 8J:\HJDZ

&ZB@:>,>4b 4 B@@VD,>4, $@:,, *@$D@&@:\>@(@ @FJV,FH&:,>4b @$b2"H,:\FH& B@ @$,FB,R,>4`

&ZB@:>,>4b. % ^H@6 F&b24 EB,P4":\>Z6 *@8:"*R48 J0, @BD,*,:4: >,8@H@DZ, B@:,2>Z, T"(4 & ,(@

B,D&@< *@8:"*,. ?>4 "8HJ":\>Z 4 B@- BD,0>,<J F@ND">b`H F&@` *,6FH&4H,:\>J` F4:J52.

37. % F@@H&,HFH&44 F 4FF:,*@&">4b<4, BD@&,*,>>Z<4 B@ &@BD@F"<, 8"F"`V4<Fb @$,FB,R,>4b

&ZB@:>,>4b <,0*J>"D@*>ZN F@(:"T,>46 & @$:"FH4 @ND">Z @8DJ0"`V,6 FD,*Z, ^LL,8H4&>@FH\

H"8@(@ &ZB@:>,>4b 4:4 @$,FB,R,>4b &ZB@:>,>4b 2"&4F4H @H >,F8@:\84N L"8H@D@&: H@R>@FH\, F

8@H@D@6 FL@D<J:4D@&">Z F@@H&,HFH&J`V4, @$b2"H,:\FH&"; "*<4>4FHD"H4&>Z6 B@H,>P4": FHD">Z;
>":4R4, L4>">F@&ZN 4 *DJ(4N 4>LD"FHDJ8HJD>ZN &@2<@0>@FH,6 *:b JFH">@&:,>4b 8"F"`V4NFb

&ZB@:>,>4b BD@P,*JD 4 8@>HD@:b 2" >4<4; ^8@>@<4R,F84, L"8H@DZ, &8:`R"b &,:4R4>J *@:4

&":@&@(@ >"P4@>":\>@(@ BD@*J8H", BD4N@*bV,6Fb >" *JTJ >"F,:,>4b; <,H@*Z BD@42&@*FH&"; JR"FH4,

& <,0*J>"D@*>@6 H@D(@&:,; D"2*,:,>4, &:"FH>ZN B@:>@<@R46 <,0*J D"2:4R>Z<4 B@:4H4R,F84<4

FHDJ8HJD"<4 FHD">Z, &8:`R"b *,:,(4D@&">4, 4 *,P,>HD":42"P4` &:"FH4 4 B@:>@<@R46; D@:\

>,BD"&4H,:\FH&,>>ZN @D(">42"P46; 4 8"R,FH&@ DJ8@&@*FH&" F@ FH@D@>Z @H*,:\>ZN :4P. %<,FH, F

H,< & R4F:@ @BD,*,:,>>ZN >"4$@:,, >,B@FD,*FH&,>>ZN B,D,<,>>ZN &,:4R4>, 4<,`V4N &"0>@,

50 A. E. C"@, B,D&Z6 *@8:"* @ BD,*@H&D"V,>44 HD">F(D">4R>@(@ JV,D$" @H @B"F>ZN &4*@&

*,bH,:\>@FH4, A/CN.4/487/Add.1.

51 Lefeber, op. cit. ( F>@F8" 47 &ZT,), p. 68.

52 A/CN.4/487/Add.1, BJ>8H 53.
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2>"R,>4,, &N@*bH "*<4>4FHD"H4&>Z6 B@H,>P4":, DJ8@&@*FH&@, >,BD"&4H,:\FH&,>>Z, @D(">42"P44 4

@$X,< 2>">46 4 4>L@D<"P4453.
38. AD,*:"(",<Z, FHD"H,(44 J8D,B:,>4b BD@P,FF" &ZB@:>,>4b $Z:4 *4LL,D,>P4D@&">Z &

2"&4F4<@FH4 @H B@24P44 8@>8D,H>@6 FHD">Z. % ^H@6 F&b24 $Z:4 D"FF<@HD,>Z *&" "FB,8H", 8@H@DZ,

$J*JH 4<,H\ @F@$J` 2>"R4<@FH\, " 4<,>>@: >"<,D,>4, &ZB@:>bH\ 4 FB@F@$>@FH\ &ZB@:>bH\54. A@

L@D<":\>@<J BD42>"8J FHD">Z <@(:4 $Z $ZH\ B@*,:,>Z >" T,FH\ 8"H,(@D46: >"<,D,&",HFb

&ZB@:>bH\ 4 <@0,H &ZB@:>bH\; >, BD@*J<":" @$b2"H,:\FH&" &ZB@:>,>4b, >@ <@(:" $Z &ZB@:>bH\;
>, >"<,D,&",HFb &ZB@:>bH\, >@ <@(:" $Z &ZB@:>bH\; >"<,D,&",HFb &ZB@:>bH\, >@ >, <@0,H

&ZB@:>bH\; >, BD@*J<":" @$b2"H,:\FH&" &ZB@:>,>4b 4 >, <@(:" $Z &ZB@:>bH\; >, >"<,D,&",HFb

&ZB@:>bH\ 4 >, <@(:" $Z &ZB@:>bH\55.

39. E@@H&,HFH&,>>@ BD4<,>4H,:\>@ 8 <,0*J>"D@*>Z< F@(:"T,>4b< & @$:"FH4 @ND">Z @8DJ0"`V,6

FD,*Z FL@D<4D@&":4F\ HD4 FHD"H,(44: @H8DZHZ6 B@*N@*, FH4<J:Z *:b &ZB@:>,>4b 4:4 F">8P44:
B,D&Z, *&" B@*N@*", 8"8 $Z:@ BD,*:@0,>@, *@<4>4DJ`H; F">8P44 BD4<,>b`HFb :4T\ & 8"R,FH&,

" B@F:,*>,(@ FD,*FH&"" 56. ]H@ @H:4R",HFb @H FL,DZ H@D(@&:4, (*, F">8P44 4(D"`H D@:\ @F>@&>@6

53 E<. Edith Brown Weiss and Harold K. Jacobson, eds. Engaging Countries:
Strengthening Compliance with International Environmental Accords (MIT Press,
1997), chap. 15, pp. 5-16 ( BD@,8H (:"&Z 4<,,HFb & D"FB@Db0,>44 EB,P4":\>@(@ *@8:"*R48").
E<. H"80, Michael Bothe, "The Evaluation of Enforcement Mechanisms in International
Environmental Law: An Overview" in R. Wolfrum, ed., Enforcing Environmental
Standards: Economic Mechanisms as Viable Means ? (Berlin, Springer, 1996),
pp. 13-38. #@H, BD4T,: 8 F:,*J`V4< &Z&@*"<: FJV,FH&J,H 8@::424b <,0*J @*>@FH@D@>>4< 4

*&JFH@D@>>4< B@*N@*"<4 8 &ZB@:>,>4` *DJ(4<4 (@FJ*"DFH&"<4. ?*>@FH@D@>>4, F">8P44 4<,`H

&"0>@, 2>"R,>4,, >@ @>4 BD@$:,<"H4R>Z. C@:\ @$,FB,R,>4b &ZB@:>,>4b <,0*J>"D@*>ZN

@$b2"H,:\FH& >" *&JFH@D@>>,< JD@&>, R,D,2 <,N">42< <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&

F>40",HFb. C@:\ HD"*4P4@>>ZN BD@P,*JD JD,(J:4D@&">4b FB@D@& @(D">4R,>" B@ F&@,6 2>"R4<@FH4.
E8:"*Z&"`HFb B@*:4>>Z, <>@(@FH@D@>>4, BD@P,*JDZ @FJV,FH&:,>4b, " 4<,>>@: F4FH,<Z

BD,*FH"&:,>4b *@8:"*@&, F4FH,<Z @$2@D@& >"P4@>":\>ZN D,FJDF@&, >@&Z, BD@P,*JDZ, F&b2">>Z, F

>,&ZB@:>,>4,<, 4 L4>">F@&Z, 4>FHDJ<,>HZ, & R"FH>@FH4 F4FH,<" &@2>"(D"0*",<@(@ &ZB@:>,>4b.
?$,FB,R,>4, &ZB@:>,>4b F@(:"T,>46 & @$:"FH4 @ND">Z @8DJ0"`V,6 FD,*Z &F, ,V, & @F>@&>@<

@FJV,FH&:b,HFb R,D,2 4FB@:\2@&">4, *4B:@<"H4R,F84N FD,*FH&. A@@VDb,HFb H"80, $@:,, T4D@846

*@FHJB *:b >,BD"&4H,:\FH&,>>ZN @D(">42"P46 4 <,>,, 2>"R4H,:\>@, 4FB@:\2@&">4,

<,0BD"&4H,:\FH&,>>ZN BD@P,FF@&. Ibid., p. 36.

54 Brown Wiess and Jacobson, op. cit., p. 17.

55 Ibid., p.18.

56 Ibid., p. 22. ;>,>4, @ H@<, RH@ B,D,* :4P@< >,&ZB@:>,>4b BD4>J*4H,:\>Z, F">8P44

D,*84, >,^LL,8H4&>Z 4 F"<4 B@ F,$, >, B@*N@*bH *:b @F>@&">>ZN >" F@HDJ*>4R,FH&, D,04<@&, F

B@<@V\` 8@H@DZN (@FJ*"DFH&" D,(J:4DJ`H @F>@&>Z, @$V4, BD@$:,<Z, F<. H"80, A.H.Chayes and
R.D.Mitchell, "Active Compliance Management in Environmental Treaties", in Winfried
Lang, ed., Sustainable Development and International Law (London, Graham & Trotman,
1995), p. 77. !>":42 <,N">42<@&, 8@H@DZ, <@(:4 $Z $ZH\ D"FF<@HD,>Z *:b BD@P,*JD

8@<B,>F"P44, B@*:,0"V4N &ZD"$@H8, & N@*, *&JFH@D@>>4N 4:4 <>@(@FH@D@>>4N B,D,(@&@D@&,
F<.P.M. Dupuy, "International Liability for Transfrontier Pollution", in Michael
Bothe, ed., Trends in Environmental Policy and Law (IUCN Environmental policy and
law paper, No. 15, 1980), p. 379.
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FHD"H,(44 *:b P,:,6 &ZB@:>,>4b, 4:4 @H BD"&", 8"F"`V,(@Fb BD"& R,:@&,8", (*, BD,@$:"*",H

@H8DZHZ6 B@*N@* &8JB, F F">8P4b<4.

40. A@ <>,>4` ,V, @*>@(@ 8@<<,>H"H@D"57, BD4 &F,6 >,F@<>,>>@FH4 B@:\2Z ^LL,8H4&>ZN

<,N">42<@& BD,*FH"&:,>4b *@8:"*@& 4 BD@P,*JD B@ <>@(@FH@D@>>,6 8@>&,>P44, >"P,:,>>ZN >"

J(:J$:,>4, 2>">4b BD"8H484 8"0*@(@ (@FJ*"DFH&", D"2&4&"`V4,Fb FHD">Z & $@:\T,6 FH,B,>4 $J*JH

F8:@>>Z 8 &ZB@:>,>4`, " ,F:4 4< @8"0JH B@<@V\ & BD4@$D,H,>44 ":\H,D>"H4&>ZN H,N>@:@(46 4 &

>"D"V4&">44 4N 4<B:,<,>H"P4@>>@(@ B@H,>P4":" 4 4N &@2<@0>@FH,6 &>,*D4H\ >@&Z6 @$D"2

B@&,*,>4b & F&@` <,FH>J` 8J:\HJDJ". A@<4<@ ^H@(@, " 4<B:,<,>H"P4b <,0*J>"D@*>ZN 8@>&,>P46
2"R"FHJ` HD,$J,H @H (@FJ*"DFH& F@2*">4b JRD,0*,>46, BD4>bH4b &>JHD4(@FJ*"DFH&,>>ZN

D,(J:4DJ`V4N B@:@0,>46 4 D"2D"$@H84 4 @FJV,FH&:,>4b >"P4@>":\>ZN ^8@:@(4R,F84N B:">@& *:b

L@D<4D@&">4b @BH4<":\>ZN JF:@&46 & @$:"FH4 @8DJ0"`V,6 FD,*Z. A@:4H4R,F8"b &@:b &ZB@:>bH\

^H4 HD,$@&">4b >,@$N@*4<", >@ >,*@FH"H@R>". AD"&4H,:\FH&" *@:0>Z @$:"*"H\ H"80,

>,@$N@*4<Z<4 FD,*FH&"<4 *:b &ZB@:>,>4b F&@4N @$b2"H,:\FH&" 58.

41. ?H8DZHZ6 B@*N@* F@FH@4H 42 F,D44 <,D, 8@H@DZ, BD,*>"2>"R"`HFb *:b H@(@, RH@$Z &>,FH4

(:"F>@FH\ & B@&,*,>4, FH@D@> 4 H,N, >" 8@(@ @>4 D"FFR4H">Z. ]H4 <,DZ &8:`R"`H & F,$b

D,(J:bD>@, BD,*FH"&:,>4, >"P4@>":\>ZN *@8:"*@&, D"FF<@HD,>4, *@8:"*@& *DJ(4<4 FH@D@>"<4,
F@2*">4, FB,P4":\>ZN F,8D,H"D4"H@&, D,(4@>":\>ZN 4 <,0*J>"D@*>ZN @D(">@&, *@FHJB

>,BD"&4H,:\FH&,>>ZN @D(">42"P46 8 4>L@D<"P44, JR"FH4, >,BD"&4H,:\FH&,>>ZN @D(">42"P46 &

BD@P,FF, 8@>HD@:b 2" &ZB@:>,>4,<, <@>4H@D4>( >" <,FH"N, HD">FB"D,>H>@FH\ 4>L@D<"P44 4

D,(J:bD>Z6 <@>4H@D4>( B@&,*,>4b, F 4FB@:\2@&">4,< *:b ^H@(@ >"P4@>":\>ZN 4 D,(4@>":\>ZN

L@DJ<@&, BD"8H48J<@&, 8@DB@D"P4@>>ZN F,H,6 4:4 F,H,6 R"FH>@(@ F,8H@D" 4:4 8@>FJ:\H">H@&,
D"$@H"`V4N >" <,FH,59.

42. =,8@H@DZ, BD4<,DZ BD4&@*bHFb >40,. G"8, & FH"H\, 8 ;@>D,":\F8@(@ BD@H@8@:" B@

&,V,FH&"<, D"2DJT"`V4< @2@>@&Z6 F:@6, BD,*JF<"HD4&",HFb BD4>bH"b & 1992 (@*J BD@P,*JD" &

@H>@T,>44 >,F@$:`*,>4b60. E@(:"F>@ ^H@6 BD@P,*JD,, 4>L@D<"P4b @ >,&ZB@:>,>44 <@0,H $ZH\

F@@$V,>" 7@<4H,HJ B@ &ZB@:>,>4`, JRD,0*,>>@<J F@(:"F>@ BJ>8HJ 5. ]H@ <@0,H F*,:"H\ :4$@

(@FJ*"DFH&@- JR"FH>48, J 8@H@D@(@ ,FH\ @(@&@D84 @H>@F4H,:\>@ N@*" @FJV,FH&:,>4b *DJ(@6 FH@D@>@6

,, @$b2"H,:\FH&, 4:4 E,8D,H"D4"H, 4:4 F@@H&,HFH&J`V"b FH@D@>", 8@H@D"b BD4N@*4H 8 &Z&@*J @

H@<, RH@, >,F<@HDb >" F&@4 F"<Z, *@$D@F@&,FH>Z, JF4:4b, @>" >, & F@FH@b>44 &ZB@:>4H\

57 3$D"(4< S4N"H" "Enforcement and Compliance with International Environmental
Agreements - views from the World Bank", *@8J<,>H, BD,*FH"&:,>>Z6 E@&,V">4` ^8FB,DH@&

_=+A B@ &@BD@FJ @$ @FJV,FH&:,>44 4 &ZB@:>,>44 <,0*J>"D@*>ZN F@(:"T,>46 & @$:"FH4 @ND">Z

@8DJ0"`V,6 FD,*Z, %"T4>(H@>, 20-21 <"b 1996 (@*" ( 8@B4b & "DN4&, EB,P4":\>@(@
*@8:"*R48").

58 Ibid., p. 4.

59 Brown Weiss and Jacobson, op. cit. (footnote 53 above), pp. 22-23. See also
Kamen Sachariew, "Promoting Compliance with International Environmental Legal
Standards: Reflections on Monitoring and Reporting Mechanisms", Yearbook of
International Environmental Law , vol. 2 (1991), pp. 31-52.

60 G,8FH AD@H@8@:", F<. United Nations, Treaty Series , vol. 1522, p. 3.
)@B@:>4H,:\>J` 4>L@D<"P4` @ BD@P,*JD"N 4<B:,<,>H"P44, F<. UNEP, Information on
non-compliance mechanisms in some international environmental conventions,
UNEP/CHW/LSG/3/4 (25 May 1998), annex I, pp. 10-13.
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B@:>@FH\` F&@4 @$b2"H,:\FH&". 7@<4H,H B@ &ZB@:>,>4` D"FF<@HD4H ^H@H &@BD@F *@B@:>4H,:\>@ 4

B@BZH",HFb >"6H4 JFHD"4&"`V,, &F,N D,T,>4,. % P,:bN &ZB@:>,>4b F&@4N LJ>8P46 @> <@0,H,
8@(*" ^H@ >,@$N@*4<@ 4 B@ BD4(:"T,>4` F@@H&,HFH&J`V,6 FH@D@>Z, F@$4D"H\ 4>L@D<"P4` >"

H,DD4H@D44 B@F:,*>,661. '@FJ*"DFH&" - JR"FH>484 AD@H@8@:" B@F:, D"FF<@HD,>4b *@8:"*" 4

D,8@<,>*"P46 7@<4H,H" B@ &ZB@:>,>4` <@(JH BD4>4<"H\ D,T,>4, 4 HD,$@&"H\ T"(@& @H>@F4H,:\>@

B@:>@(@ &ZB@:>,>4b B@:@0,>46 AD@H@8@:". 7@>L,D,>P4b (@FJ*"DFH&- JR"FH>48@& <@0,H H"80, *@
2"&,DT,>4b D"$@HZ @$D"H4H\Fb F BD@<,0JH@R>Z< BD42Z&@< 4 D,8@<,>*"P4b<462. O,:\ BD@P,*JDZ

B@ ;@>D,":\F8@<J BD@H@8@:J & @H>@T,>44 >,F@$:`*,>4b F@FH@4H & H@<, RH@$Z >"6H4

" JFHD"4&"`V,, D,T,>4, &@BD@F" >" @F>@&, F@$:`*,>4b B@:@0,>46 AD@H@8@:"" 63.

43. 7@>&,>P4b @ b*,D>@6 $,2@B"F>@FH4, 8@H@D"b &FHJB4:" & F4:J 24 @8Hb$Db 1996 (@*",
BD,*JF<"HD4&",H HD,$@&">4, @ BD,*FH"&:,>44 *@8:"*@& & FH"H\, 564. % @F>@&>@< ^H@ " <,N">42<
D"FF<@HD,>4b @FH":\>Z<4 FH@D@>"<4". 7D@<, H@(@, & FH"H\, 29 (@&@D4HFb @ H@<, RH@ FH@D@>Z

BD@&@*bH 8@>FJ:\H"P44 & D"<8"N F@&,V">4b )@(@&"D4&"`V4NFb EH@D@> & P,:bN D"2D,T,>4b

D"2>@(:"F46 & @H>@T,>44 H@:8@&">4b 4:4 BD4<,>,>4b 7@>&,>P44. EB@DZ *@:0>Z JD,(J:4D@&"H\Fb

B@:`$@&>@ 4 >, B,D,*"&"H\Fb >4 & @*4> 42 FJ*@&. ;,N">42< D"FF<@HD,>4b @FH":\>Z<4 FH@D@>"<4

*,6FH&J,H >" @F>@&,: a) DJ8@&@*bV4N BD4>P4B@& & @H>@T,>44 BD@P,FF" D"FF<@HD,>4b;
b) DJ8@&@*bV4N BD4>P4B@& & @H>@T,>44 >"P4@>":\>ZN *@8:"*@&; 4 c) BD"&4: BD@P,*JDZ 4

L4>">F@&ZN BD"&4: *:b F@&,V">46 )@(@&"D4&"`V4NFb EH@D@> B@ D"FF<@HD,>4`. M@Hb 8"0*@6

)@(@&"D4&"`V,6Fb EH@D@>, BD,*@FH"&:b,HFb @BD,*,:,>>"b F&@$@*" 4 &@2<@0>@FH\ BD@b&:bH\ (4$8@FH\

BD4 B@*(@H@&8, F&@,(@ *@8:"*" *:b BD,*FH"&:,>4b >" D"FF<@HD,>4, @FH":\>ZN FH@D@>, F@(:"F@&">>Z,

DJ8@&@*bV4, BD4>P4BZ BD,*JF<"HD4&"`H FHDJ8HJDJ *:b F@*,6FH&4b BD@&,*,>4` <,0*J>"D@*>@(@

@$2@D". 7"8 H"8@&Z, ^H4 DJ8@&@*bV4, BD4>P4BZ &ZN@*bH 2" D"<84 " FH4<J:4DJ`V,(@ N"D"8H,D""
7@>&,>P44 4 BD4*"`H $@è:\TJ` FHD@(@FH\ HD,$@&">4`, 8"F"`V,<JFb BD,*FH"&:,>4b *@8:"*@&, 4

@BD,*,:,>>J` &>JHD,>>`` HD">FB"D,>H>@FH\ BD@P,FFJ D"FF<@HD,>4b. A@F:,*>,, F&b2">@ F

&@2<@0>@FH\` *:b 8"0*@6 )@(@&"D4&"`V,6Fb EH@D@>Z BD,*:"("H\ F&@4 8@<<,>H"D44. ):b ^H@6

P,:4 $Z:4 F@2*">Z *&, D"2:4R>Z, (DJBBZ FHD">. )@(@&"D4&"`V4,Fb EH@D@>Z B@$J0*"`HFb 8

@$FJ0*,>4` ^:,<,>H@& F&@4N BD@(D"<<, 8@>8D,H>@ 8"F"`V4NFb $,2@B"F>@FH4, 4 *DJ(4< FH@D@>"<

:,(R, @BD,*,:4H\ BD@$,:Z & ^H@6 FL,D,. % 8@>P, 8"0*@(@ F@&,V">4b B@ D"FF<@HD,>4` *@:0,>

B@*(@H"&:4&"H\Fb 8D"H846 *@8:"*, 8@H@DZ6 BD,*@FH"&:b,HFb @$V,FH&,>>@FH4 & F@@H&,HFH&44 F@

FH"H\,6 25 7@>&,>P44.

44. E4FH,<" %H@D@(@ BD@H@8@:" B@ F,D, BD,*JF<"HD4&",H H"84, F@&<,FH>Z, <,DZ, 8"8 @8"2">4,

B@<@V4 FH@D@>"< & &ZB@:>,>44 B@:@0,>46 AD@H@8@:". 7D@<, H@(@, & LJ>8P44 7@<4H,H" B@

61 !>":@(4R>@, HD,$@&">4, *,6FH&J,H & FH"H\, XIII(2) 7@>&,>P44 @ <,0*J>"D@*>@6 H@D(@&:,

&4*"<4 *48@6 L"J>Z 4 L:@DZ, >"N@*bV4<4Fb B@* J(D@2@6 4FR,2>@&,>4b, & 8@H@D@6

BD,*JF<"HD4&",HFb, RH@ 4>FB,8P4b >" <,FH, B@2&@:4H,:\>" F F@(:"F4b F@@H&,HFH&J`V,6 FH@D@>Z

(United Nations, Treaty Series , vol. 993, p. 243).

62 !>":@(4R>J` BD@P,*JDJ F<. FH"H\b 10(1) 7@>&,>P44 @ 2"V4H, <@DF8@6 FD,*Z E,&,D@-
%@FH@R>@6 !H:">H484, International Legal Materials , vol. 32 (1993), p. 1069.

63 E<. 2"B4F8J E,8D,H"D4"H" B@ &@BD@FJ @$ 4<B:,<,>H"P4@>>ZN <,D"N B@ >,8@H@DZ<

F@@H&,HFH&J`V4< 8@>&,>P4b<, BD,*FH"&:,>>J` ;,0BD"&4H,:\FH&,>>@<J 8@<4H,HJ B@ &,*,>4`

B,D,(@&@D@& *:b D"2D"$@H84 <,0*J>"D@*>@6 8@>&,>P44 B@ $@D\$, F @BJFHZ>4&">4,<,
ICCD/COP(2)/10, 23 @8Hb$Db 1998 (@*", FHD. 3.

64 International Legal Materials , vol. 33 (1994), p. 1514. See also UNEP,
Information on non-compliance mechanisms, op. cit. ( F>@F8" 60 &ZT,).
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@FJV,FH&:,>4` %H@D@(@ BD@H@8@:" B@ F,D, &N@*bH B,D4@*4R,F8@, D"FF<@HD,>4, 0":@$ FH@D@> &

@H>@T,>44 HD,$@&">46 AD@H@8@:" @ BD,*FH"&:,>44 *@8:"*@& 4 D"FF<@HD,>4, :`$@(@ BD,*FH"&:,>4b

4:4 2"b&:,>4b & P,:bN F@*,6FH&4b 8@>FHDJ8H4&>Z< D,T,>4b<65.

45. !>":@(4R>Z< @$D"2@< & FH"H\, 13 C"<@R>@6 8@>&,>P44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 @$

42<,>,>44 8:4<"H"66 *:b D"2D,T,>4b &@BD@F@&, 8"F"`V4NFb @FJV,FH&:,>4b 7@>&,>P44, *:b

FH@D@> JFH">"&:4&",HFb <>@(@FH@D@>>46 8@>FJ:\H"H4&>Z6 BD@P,FF. O,:\ ^H@6 BD@P,*JDZ 2"8:`R",HFb

& H@<, RH@$Z JD,(J:4D@&"H\ H"84, &@BD@FZ F B@<@V\` 8@>FJ:\H"P46 4 @8"2">4b B@<@V4 FH@D@>"<

*:b BD,@*@:,>4b HDJ*>@FH,6 & @FJV,FH&:,>44, " H"80, & H@<, RH@$Z F@*,6FH&@&"H\ B@>4<">4`

B@:@0,>46 7@>&,>P44 & P,:bN BD,*@H&D"V,>4b &@2>48>@&,>4b FB@D@&. ]H@H <>@(@FH@D@>>46

8@>FJ:\H"H4&>Z6 BD@P,FF >@F4H F@*,6FH&J`V46, >,8@>LD@>H"P4@>>Z6, HD">FB"D,>H>Z6,
@B,D"H4&>Z6 4 >,FJ*,$>Z6 N"D"8H,D. G"84< @$D"2@<, BD@$:,<Z D,T"`HFb BJH,<: a) JH@R>,>4b 4

JD,(J:4D@&">4b &@BD@F@&; b) BD,*@FH"&:,>4b 8@>FJ:\H"P46 & @H>@T,>44 B@:JR,>4b H,N>4R,F84N 4

L4>">F@&ZN D,FJDF@& *:b JD,(J:4D@&">4b ^H4N HDJ*>@FH,6; 4 c) BD,*@FH"&:,>4b 8@>FJ:\H"P46 &

@H>@T,>44 8@<B4:bP44 4 F@@$V,>4b 4>L@D<"P4467.

46. EH4<J:4DJ`V46 B@*N@* BD,*JF<"HD4&",H @$,FB,R,>4, L4>">F@&ZN 4 H,N>4R,F84N FH4<J:@&:
L@>*Z, JRD,0*",<Z, )@(@&@D@<, H"84,, 8"8 K@>* ;@>D,":\F8@(@ BD@H@8@:", K@>* &F,<4D>@(@

>"F:,*4b 4:4 #":46F846 L@>* B@ >@&@<J ;,0*J>"D@*>@<J F@(:"T,>4` B@ HD@B4R,F8@6 *D,&,F4>,;
BD@,8HZ, L4>">F4DJ,<Z, ':@$":\>Z< ^8@:@(4R,F84< L@>*@<, BD@,8HZ <>@(@FH@D@>>4N $">8@&

65 AD@H@8@: 8 7@>&,>P44 @ HD">F(D">4R>@< 2"(Db2>,>44 &@2*JN" >" $@:\T4, D"FFH@b>4b

1979 (@*", 8"F"`V46Fb *":\>,6T,(@ F@8D"V,>4b &Z$D@F@& F,DZ @H 14 4`>b 1994 (@*",
International Legal Materials , vol. 33 (1994), p. 1540. E<. 2"B4F8J E,8D,H"D4"H"

7@>&,>P44 B@ @BJFHZ>4&">4` B@ &@BD@FJ @ <,D"N B@ @FJV,FH&:,>4`, P4H. F@R. ( F>@F8" 63
&ZT,), FHD. 5-6.

66 International Legal Materials , vol. 31 (1992), p. 849.

67 E<. 2"B4F8J E,8D,H"D4"H" 7@>&,>P44 B@ @BJFHZ>4&">4` B@ &@BD@FJ @ <,D"N B@

@FJV,FH&:,>4`, P4H. F@R. ( F>@F8" 63 &ZT,), FHD. 6.
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D"2&4H4b68; *&JFH@D@>>bb B@<@V\ @H BD"&4H,:\FH&; 4 H,N>4R,F8"b B@<@V\ @H R"FH>@(@ F,8H@D",
8"8 ^H@ 4<,,H <,FH@ BD4<,>4H,:\>@ 8 @FJV,FH&:,>4` ;@>D,":\F8@(@ BD@H@8@:"69.

47. M"D"8H,D F">8P46 <@0,H &"D\4D@&"H\Fb @H JHD"HZ @F@$@(@ FH"HJF" B@ F@(:"T,>4` ( H"8@6,
8"8 FH"HJF, BD,*JF<@HD,>>Z6 & FH"H\, 5 ;@>D,":\F8@(@ BD@H@8@:", @BD,*,:b`V46 BD"&@ >"

B@:JR,>4, FD,*FH&) *@ 2"BD,H@& >" H@D(@&:` F >"DJT"`V,6 FHD">@6. E@2*">4, @D(">", 8@H@DZ6

<@0,H D"FF<"HD4&"H\ &@BD@FZ @FJV,FH&:,>4b 4 >,F@$:`*,>4b, 4 &ZD"$@H8" BD@P,*JD, F&b2">>ZN F

>,F@$:`*,>4,<, 8@H@DZ, & 8@>,R>@< 4H@(, &8:`R"`H & F,$b F">8P44, <@(JH BD4<,>4H,:\>@ 8

@BD,*,:,>>Z< &4*"< F@(:"T,>46 $ZH\ B@:,2>Z<4, *"0, ,F:4 J(D@2" F">8P46 F:J04H :4T\ P,:4

F*,D04&">4b @H >,F@$:`*,>4b70.

48. EB,P4":\>Z6 *@8:"*R48 ,V, D"2 D"FF<@HD,: 8@>P,BP4` *@:0>@6 @F<@HD4H,:\>@FH4 &

@F>@&>@< F P,:\` JFH">@&:,>4b H4B" @$b2">>@FH,6, &ZB@:>,>4, 8@H@DZN HD,$J,HFb @$,FB,R4H\. ?>

H"80, D"FF<@HD,: D"2:4R>Z, FD,*FH&" 4 <,H@*Z @$,FB,R,>4b &ZB@:>,>4b 4:4 F@$:`*,>4b.
AD,*FH"&:b,HFb bF>Z<, RH@ *:b H@(@, RH@$Z B@$J*4H\ (@FJ*"DFH&" B@&ZF4H\ 4N D,BJH"P4` &

@H>@T,>44 &ZB@:>,>4b 4 B@<@R\ 4< & ^H@<, $@:,, B@*N@*4:4 $Z & @F>@&>@< >,8@>LD@>H"P4@>>Z,

4 HD">FB"D,>H>Z, BD@P,*JDZ. %<,FH, F H,< ^H@ >, >">@F4H >48"8@(@ JV,D$" @$D"V,>4` 8 R"FH>@-
BD"&@&Z< FD,*FH&"< 2"V4HZ 4 BD4>P4B"< @H&,HFH&,>>@FH4 (@FJ*"DFH&.

49. aF>@, RH@ &@BD@FZ &ZB@:>,>4b 4 8@>8D,H>ZN D,04<@& @$,FB,R,>4b b&:b`HFb B@*N@*bV4<4

BD,*<,H"<4 *:b B,D,(@&@D@& <,0*J (@FJ*"DFH&"<4 - JR"FH>48"<4 F@(:"T,>46 & @H>@T,>44 &,*,>4b

@B"F>ZN &4*@& *,bH,:\>@FH4. G"8@&" BD@P,*JD", BD4<,>b,<"b & @H>@T,>44 >,F8@:\84N &"0>ZN

68 ? D@:4 <,0*J>"D@*>ZN L4>">F@&ZN JRD,0*,>46 S4N"H" 2"<,H4:: " % D"<8"N F&@,6

B@:4H484 *4":@(" 4 BD,*@FH"&:,>4b 8D,*4H@&, @F@$,>>@ :\(@H>ZN, <,0*J>"D@*>Z, L4>">F@&Z,

JRD,0*,>4b BD,*@FH"&:b`H FH4<J:Z *:b F@$:`*,>4b HD,$J,<ZN 4<4 ^8@:@(4R,F84N FH">*"DH@&. 3N

H,N>4R,F8@, F@*,6FH&4, H"80, B@<@(",H F@2*"&"H\ JRD,0*,>4b 4 F@@H&,HFH&J`V4, BD"&@&Z, 4

D,(:"<,>H"P4@>>Z, D"<84. ?>4 @FJV,FH&:b`H 4 @$:,(R"`H B@*(@H@&8J >"P4@>":\>ZN B:">@& &

@$:"FH4 @8DJ0"`V,6 FD,*Z. ':@$":\>Z6 ^8@>@<4R,F846 L@>*, J*,:b`V46 @F>@&>@, &>4<">4,

*@B@:>4H,:\>@<J :\(@H>@<J L4>">F4D@&">4` & P,:bN B@8DZH4b *@B@:>4H,:\>ZN 42*,D0,8 B@

BD@,8H"<, &>@FbV4< (:@$":\>Z6 &8:"* & R,HZD, @F>@&>ZN @$:"FH4, F&b2">>ZN F 42<,>,>4,<

8:4<"H", $4@:@(4R,F84< D"2>@@$D"24,<, @2@>@&Z< F:@,< 4 <,0*J>"D@*>Z<4 &@*"<4, 4(D",H

@F@$J` 4 &F, &@2D"FH"`VJ` D@:\. AD,*@FH"&:bb ^8@>@<4R,F84, FH4<J:Z *:b D"2&4&"`V4NFb FHD">

&ZB@:>bH\ <,0*J>"D@*>Z, *@(@&@DZ & @$:"FH4 @8DJ0"`V,6 FD,*Z, ':@$":\>Z6 ^8@:@(4R,F846

L@>* b&:b,HFb ^:,<,>H@< (:@$":\>@(@ B@*N@*", @F>@&">>@(@ >" BD4>P4B"N F@HDJ*>4R,FH&" & *JN,

(:@$":\>@(@ B"DH>,DFH&" 4 @$V,6, >@ *4LL,D,>P4D@&">>@6 @H&,HFH&,>>@FH4. A@24H4&>Z, FH4<J:Z,
F@2*"&",<Z, $:"(@*"Db ^H4< D"2:4R>Z< L@D<"< L4>">F@&@6 B@<@V4, 4<,`H H"80, 4 "FB,8HZ,
F&b2">>Z, F F">8P4b<4; B@<@V\ BD4@FH">"&:4&",HFb 4:4 BD,8D"V",HFb & F:JR", *,L@:H" B@

8D,*4HJ 4:4 F@(:"T,>4b< @ (D">H"N. ?*>"8@ 8:`R,&@, 2>"R,>4, 4<,,H (4$8@FH\". ( S4N"H", P4H.
F@R. ( F>@F8" 57 &ZT,). E<. H"80, Constantin Christofidis, "The European Investment
Bank and Environmental Protection - Policies and Activities", in International Bar
Association, Environmental Liability , 7th Residential Seminar on Environmental Law,
9-13 June 1990, Montreux, Switzerland (London, Graham & Trotman, 1991), pp. 13-24.

69 Brown Weiss and Jacobson, op. cit. (footnote 53, above), pp. 23-24.

70 Ibid., p. 24. See also the chapter on enforcement in International Bar
Association, @BZH =@&@(@ _0>@(@ I^:\F", !&FHD":44 4 =@&@6 1,:">*44 & &@BD@F"N @$,FB,R,>4b

&ZB@:>,>4b 4 F@$:`*,>4b & (:"&,, 8"F"`V,6Fb @$,FB,R,>4b &ZB@:>,>4b & ;,0*J>"D@*>@6

"FF@P4"P44 `D4FH@&, op. cit. ( F>@F8" 68 &ZT,), pp. 213-274.
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&4*@& *,bH,:\>@FH4. 7"8 H"8@&@6 &@BD@F @ &ZB@:>,>44 <@0,H D"FF<"HD4&"H\Fb 8"8 &ZN@*bV46 2"

D"<84 FL,DZ B@*(@H@&84 7@<4FF4,6 <,0*J>"D@*>@(@ BD"&" BD@,8H@& FH"H,6 @ BD,*@H&D"V,>44.
+F:4 ',>,D":\>"b !FF"<$:,b >, B@0,:",H 4>@(@ 4 >, *"FH 4>@(@ J8"2">4b, H@ 7@<4FF4b <@(:" $Z

B@*(@H@&4H\ @H*,:\>Z6 BD@H@8@: B@ &@BD@FJ @ F@$:`*,>44.

IV. C!EE;?GC+=3+ G+;Y ;+/)I=!C?)=?5 ?G%+GEG%+==?EG3

A. ),bH,:\>@FH\ 7@<4FF44 <,0*J>"D@*>@(@ BD"&"

50. 7@(*" 7@<4FF4b BD4FHJB4:" 8 D"$@H, >"* H,<@6 & >"R":, 1978 (@*", b&:b&T46Fb & H@ &D,<b

*@8:"*R48@< (- > 7&,>H4>- #"8FH,D B@BZH":Fb 2":@04H\ 8@>P,BHJ":\>J` @F>@&J 4 BD,*:@04:

FN,<"H4R,F846 B:"> & F&@,< HD,H\,< *@8:"*,71. % H@6 F&b24 @> J8"2": >" >,@$N@*4<@FH\

@$D"H4H\Fb 8 8@>P,BP44 FHD@(@6 @H&,HFH&,>>@FH4, >,F<@HDb >" H@, RH@ @> B@>4<": HDJ*>@FH4,
F&b2">>Z, F ^H4<. ?> @H<,H4:: " % 8@>,R>@< FR,H,, 8@(*" &F, &@2<@0>@FH4 JFH">@&4H\ D,04<

4FR,DB">Z 4:4, & *DJ(@<, 8@(*" &@2>48:4 J$ZH84 4 JV,D$, 8@H@DZN >48H@ >, BD,*&4*,:,
FJV,FH&J,H @$b2"H,:\FH&@, >@FbV,, N"D"8H,D FHD@(@6 @H&,HFH&,>>@FH4, 8@<B,>F4D@&"H\ ^H@H JV,D$.
EB,P4":\>@<J *@8:"*R48J HDJ*>@ BD,*FH"&4H\, RH@ ^H@ <@0,H $ZH\ F*,:">@ B@- *DJ(@<J, BD4>4<"b

&@ &>4<">4, D,":\>@FH4 HD">F(D">4R>ZN @B"F>@FH,6 4 @H>@T,>46 <,0*J (@FJ*"DFH&"<4 4

FJV,FH&J`V4, ^:,<,>HZ D"2&4&"`V,6Fb @$:"FH4 <,0*J>"D@*>@(@ BD"&"" 72.

51. QH@ ,V, $@:,, &"0>@, B@ <>,>4` 7&,>H4>"- #"8FH,D", 8@>P,BP4b @H&,HFH&,>>@FH4 4

@$b2">>@FH\ &ZB:"H4H\ 8@<B,>F"P4` @$JF:@&:,>Z ,(@ B@>bH4,< &2"4<>ZN @04*">46. 7"8 @>

B@bF>b:, D"FB:Z&R"H@FH\ ^H@(@ B@F:,*>,(@ B@>bH4b *",H BD,4<JV,FH&@ & H@<, RH@ @>" B@2&@:b,H

(@FJ*"DFH&"< *@(@&"D4&"H\Fb @ &2"4<@BD4,<:,<@< D"FBD,*,:,>44 D"FN@*@& 4 $:"( & 8"0*@<

@H*,:\>@< F:JR",. E:,*J,H >"B@<>4H\, RH@, F@(:"F>@ D"2*,:J 4(4) FN,<"H4R,F8@(@ B:">",
&2"4<>Z, @04*">4b &8:`R"`H & F,$b @04*">4b, 8@H@DZ, "a) $Z:4 &ZD"0,>Z & B,D,B4F8, 4:4 &

*DJ(4N @$<,>"N <,0*J F@@H&,HFH&J`V4<4 (@FJ*"DFH&"<4 4:4, ,F:4 @>4 >, $Z:4 &ZD"0,>Z H"84<

@$D"2@<, b) <@(JH &ZH,8"H\ 42 @$V4N 2"8@>@*"H,:\>ZN 4:4 *DJ(4N >@D< 4:4 N"D"8H,D" B@&,*,>4b,
@$ZR>@ F@$:`*",<ZN F@@H&,HFH&J`V4<4 (@FJ*"DFH&"<4 4:4 & :`$@6 D,(4@>":\>@6 4:4 *DJ(@6

(DJBB4D@&8,, 8 8@H@D@6 @>4 @$" BD4>"*:,0"H, 4:4 & <,0*J>"D@*>@< F@@$V,FH&,". ]H@ @FH"&:b,H

@H8DZH@6 &@2<@0>@FH\ JD,(J:4D@&"H\ FB@D >" @F>@&, D,04<@& (D"0*">F8@- BD"&@&@6
@H&,HFH&,>>@FH4. AD,*FH"&:b,HFb H"80, &@2<@0>Z<, RH@ $:"(@*"Db H"84< &2"4<>Z< @04*">4b<

<@0>@ $Z:@ D,T"H\ 4 @BD,*,:bH\, *@:0>Z :4 J$ZH84 8@<B,>F4D@&"H\Fb (@FJ*"DFH&@<- 4FH@R>48@<,
*@:0>Z :4 @>4 D"2*,:bH\Fb <,0*J 4FH@R>48@< 4 2"HD@>JHZ<4 (@FJ*"DFH&"<4 4:4 4N *@:0>Z >,FH4

H,, 8@<J ^H@ &ZB"*,H73.

71 +0,(@*>48 ... 1982 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 83, BJ>8H 53,
*@8J<,>H A/CN.4/360.

72 G"< 0,, FHD. 80, BJ>8H 41. AD4<,>4H,:\>@ 8 HDJ*>@FHb< D"FF<@HD,>4b 8@>P,BP44

FHD@(@6 @H&,HFH&,>>@FH4 @> H"80, 2"b&4:: "... & 8@>P, BJH,T,FH&4b RJ*@&4V, FHD@(@6

@H&,HFH&,>>@FH4 *@:0>@ $ZH\ BD4DJR,>@" ( &H@D@6 *@8:"*, +0,(@*>48... 1981 (@*, H@< II ( Q"FH\

B,D&"b), FHD. 12, BJ>8H 92, *@8J<,>H A/CN.4/346 4 Add.1 4 Add.2). +(@ <>,>4, @ H@<, RH@

BD,*@H&D"V,>4, 4 &@2<,V,>4, @$D"2J`H 2&,>@ @*>@6 P,B4 4 &<,FH, *@:0>Z D"FF<"HD4&"H\Fb 8"8

F:@0>@, @$b2"H,:\FH&@, F<. C"@, B,D&Z6 *@8:"*, A/CN.4/487, BJ>8H 40.

73 AD,*&"D4H,:\>Z6 *@8:"*, +0,(@*>48 ... 1980 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 297,
BJ>8H 47, *@8J<,>H A/CN.4/334 4 Add.1 4 2.
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52. #"D$@F" 2">b: B@24P4`, & F@@H&,HFH&44 F 8@H@D@6 &@BD@FZ @H&,HFH&,>>@FH4 *@:0>Z

JD,(J:4D@&"H\Fb (@FJ*"DFH&"<4 R,D,2 D,04<Z @H&,HFH&,>>@FH4, F@(:"FJ,<Z, 8@>8D,H>@ *:b ^H@6

P,:4. % F4:J ^H@(@ @>4 F&@$@*>Z &Z$4D"H\ (D"0*">F8@- BD"&@&@6 D,04< @H&,HFH&,>>@FH4 4:4

D,04< @H&,HFH&,>>@FH4 (@FJ*"DFH&" B,D,* (@FJ*"DFH&@<. C,04< @H&,HFH&,>>@FH4, 8@H@DZ6 @>

BD,*:@04:, *@:0,> *,6FH&@&"H\ :4T\ & 8"R,FH&, @FH"H@R>@(@ D,04<", LJ>8P4@>4DJb 8"8

" FHD"N@&@R>"b F,H8"" 74. #"D$@F" BD,*:@04:, RH@$Z & F:JR", HD">F(D">4R>@(@ &D,*", >,

&@2>48"`V,(@ & D,2J:\H"H, <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, (@FJ*"DFH&@ BD@4FN@0*,>4b $Z:@

F&b2">@ @$b2">>@FH\` &,FH4 B,D,(@&@DZ F 2"HD@>JHZ< (@FJ*"DFH&@< 4:4 (@FJ*"DFH&"<4 & P,:bN

@BD,*,:4H\ " BD"&@&Z, B@F:,*FH&4b JV,D$", B"<bHJb @ H@<, RH@ ^H@H JV,D$ *@:0,> & BD4>P4B,

$ZH\ 8@<B,>F4D@&"> B@:>@FH\`" 75. 94T\ >,&ZB@:>,>4, @$b2"H,:\FH&" &,FH4 B,D,(@&@DZ B@D@0*":@

$Z @H&,HFH&,>>@FH\ (@FJ*"DFH&"76.

53. #"D$@F" H"80, J8"2": >" H@, RH@ 8@>P,BP4b @H&,HFH&,>>@FH4 >, HD,$J,H *@8"2"H,:\FH&"

>,BD4>bH4b (@FJ*"DFH&@<- 4FH@R>48@< "*,8&"H>ZN <,D B@ BD,*@H&D"V,>4` 4 BD,8D"V,>4`.
!>":@(4R>Z< @$D"2@< @>" H"80, >, HD,$J,H H@(@, RH@$Z B@&,*,>4,, @ 8@H@D@< 4*,H D,R\,
D"FF<"HD4&":@F\ & 8"R,FH&, BD@H4&@BD"&>@(@. % BD@,8H, FH"H\4 9, BD,*:@0,>>@< & 1990 (@*J,
H"80, @FH"&":"F\ @H8DZH@6 &@2<@0>@FH\ @(D">4R,>4b @H&,HFH&,>>@FH4 B@ FJ<<, 4 B@ &D,<,>477.
7D@<, H@(@, & @H:4R4, @H 7&,>H4>"- #"8FH,D", 8@H@DZ6 @FH">@&4:Fb >" 8@>P,BP44 &2"4<>ZN

@04*">46 & P,:bN F<b(R,>4b 0,FH8@FH4 8@>P,BP44 FHD@(@6 @H&,HFH&,>>@FH4, #"D$@F" @B4D":Fb >"

L"8H@DZ, @(D">4R4&"`V4, @H&,HFH&,>>@FH\78, 4 >" @F&@$@0*,>4, @H H"8@6 @H&,HFH&,>>@FH4 4:4

4F8:`R,>4b 42 >,,79. )":,, @> @H<,H4::

" BD4 H@< B@>4<">44, RH@ 8"J2":\>"b @H&,HFH&,>>@FH\ :,04H & @F>@&, >@D<Z ^H@6 FH"H\4

[ BD@,8H FH"H\4 21] 80, 4>Z<4 F:@&"<4, ,F:4 >,H F@<>,>46 @H>@F4H,:\>@ >":4R4b 8"J2":\>@6

F&b24 <,0*J *,bH,:\>@FH\` 4 HD">F(D">4R>Z< JV,D$@<, @ 8@H@D@< 4*,H D,R\, >"*:,0":@ $Z

& BD4>P4B, &ZB:"R4&"H\ 8@<B,>F"P4`. A,D,(@&@DZ >"R4>":4F\ $Z, 4FN@*b 42 ^H@6 B@FZ:84,
4 & $@:\T,6 FH,B,>4 F@FD,*@H@R4&":4F\ $Z >" " D"2<,D," ^H@6 8@<B,>F"P4481.

54. M@Hb D">,, @> &ZFHJB": 2" @H&,HFH&,>>@FH\ (@FJ*"DFH&, & B@F:,*>,6 R"FH4 F&@,6 D"$@HZ @>

>"R": F<,T4&"H\ ^HJ 8@>P,BP4` 4 8@>P,BP4` (D"0*">F8@- BD"&@&@6 @H&,HFH&,>>@FH4 @B,D"H@D". %

,(@ F,*\<@< *@8:"*, & @H&,H >" D"2:4R>Z, BD,*:@0,>4b D"FF<"HD4&"H\ &@BD@F @H&,HFH&,>>@FH4,
J*,:bb $@:\T, &>4<">4b &>JHD4(@FJ*"DFH&,>>Z< 4:4 R"FH>@- BD"&@&Z< FD,*FH&"< 2"V4HZ, #"D$@F"

74 S,FH@6 *@8:"*, +0,(@*>48 ... 1990 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 112, BJ>8H 48,
*@8J<,>H A/CN.4/428 4 Add.1.

75 G"< 0,, BD4:@0,>4,, FHD. 112, BD@,8H FH"H\4 21.

76 G"< 0,, FHD. 111, BJ>8H 43.

77 G"< 0,, FHD. 111, BJ>8H 44 4 BD4:@0,>4,, FHD. 124.

78 G"< 0,, BD4:@0,>4,, FHD. 128 4 129, BD@,8HZ FH"H,6 23 4 27.

79 G"< 0,, FHD. 129, BD@,8H FH"H\4 26.

80 G,8FH, F<. H"< 0,, FHD 112.

81 E,*\<@6 *@8:"*, +0,(@*>48 ... 1991 (@*, H@< II ( Q"FH\ B,D&"b), FHD. 29, BJ>8H 56,
*@8J<,>H A/CN.4/437.
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BD,*:@04:, RH@$Z (D"0*">F8@- BD"&@&"b @H&,HFH&,>>@FH\ $Z:" B,D&4R>@6, " @H&,HFH&,>>@FH\

(@FJ*"DFH& @FH"H@R>@682. % ^H@6 F&b24 @H&,HFH&,>>@FH\ (@FJ*"DFH& 2"<,>b:" $Z (D"0*">F8@-
BD"&@&J` @H&,HFH&,>>@FH\ & H@< F:JR",, ,F:4 >,FJV,, @H&,HFH&,>>@FH\ R"FH>@, :4P@, >, <@0,H &

B@:>@6 <,D, 8@<B,>F4D@&"H\ JV,D$, 4:4 ,F:4 >, BD,*FH"&:b,HFb &@2<@0>Z< 4*,>H4L4P4D@&"H\ 4:4

@BD,*,:4H\ <,FH@>"N@0*,>4, ^H@(@ :4P". )":,,, B@H,DB,&T4, *@:0>Z 4<,H\ BD"&@ &Z$4D"H\ <,0*J

&>JHD4(@FJ*"DFH&,>>Z< 8">":@< 4 *4B:@<"H4R,F84< 8">":@< *:b &,*,>4b F&@,(@ *,:"83. )"0, ^H@H

F<,T">>Z6 B@*N@* >, B@:JR4: $@:\T@6 B@**,D084. %F:,*FH&4, ^H@(@ & ,(@ *,FbH@< *@8:"*,

#"D$@F" BD,*:@04: >, FR4H"H\ (@FJ*"DFH&" @H&,HFH&,>>Z<4 2" JV,D$, @ 8@H@D@< 4*,H D,R\ &

BD@,8H"N FH"H,6, ,F:4 @>4 >, F@&,DT4:4 <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b84. % ^H@6 F&b24

@> @H<,H4: D"2:4R>Z, &@2<@0>@FH4 *:b H@(@, RH@$Z FR4H"H\ (@FJ*"DFH&@ <@(JV4< >,FH4

@H&,HFH&,>>@FH\: a) F4HJ"P44 @HFJHFH&4b @H&,HFH&,>>@FH4 (@FJ*"DFH&" 2" BD@H4&@BD"&>@, *,b>4,;
b) F4HJ"P44, 8@(*" (@FJ*"DFH&@ >,F,H 8"8 FHD@(J` @H&,HFH&,>>@FH\, H"8 4 @H&,HFH&,>>@FH\ 2"

BD@H4&@BD"&>@, *,b>4,; c) F4HJ"P44, 8@(*" (@FJ*"DFH&@ >,F,H FHD@(J` @H&,HFH&,>>@FH\, >@ @>"

b&:b,HFb *@B@:>4H,:\>@6 8 (D"0*">F8@- BD"&@&@6 ( H"80, FHD@(@6) @H&,HFH&,>>@FH4 @B,D"H@D" 2"

&ZB:"HJ 8@<B,>F"P44 & @H>@T,>44 4>P4*,>H@&, b&:b`V4NFb D,2J:\H"H@< @B"F>@6 *,bH,:\>@FH4; 4

d) F4HJ"P44, 8@(*" 4<,,HFb @H&,HFH&,>>@FH\ (@FJ*"DFH&" 2" BD@H4&@BD"&>@, *,b>4,, >@ H"8"b

@H&,HFH&,>>@FH\ b&:b,HFb *@B@:>4H,:\>@6 8 (D"0*">F8@- BD"&@&@6 @H&,HFH&,>>@FH4 @B,D"H@D" 2" &D,*,
BD4R4>,>>Z6 @B"F>@6 *,bH,:\>@FH\`.

55. ?> BD4T,: 8 &Z&@*J @ H@<, RH@ >4 @*>" 42 &ZT,B,D,R4F:,>>ZN ":\H,D>"H4&, 8"8

BD,*FH"&:b,HFb, >, @H&,R",H & B@:>@6 <,D, P,:b< BD@,8H@& FH"H,6, N@Hb ":\H,D>"H4&" (d)
BD,*FH"&:b:"F\ ,<J & 8"R,FH&, &"D4">H", 8@H@DZ6 >"*:,04H D"FF<@HD,H\. % F:@04&T4NFb

@$FH@bH,:\FH&"N F"<Z< BD@FHZ< BD,*FH"&:b:@F\ ,<J " >, &<,>bH\ (@FJ*"DFH&J FHD@(@6
@H&,HFH&,>>@FH4 & 8"8@6 $Z H@ >4 $Z:@ L@D<, 4 BD@&,FH4 8"8 <@0>@ $@:,, 8@>HD"FH>@, D"2:4R4,

<,0*J ,(@ @H&,HFH&,>>@FH\` 2" >,&ZB@:>,>4, 4< ,(@ @$b2"H,:\FH& ( @H&,HFH&,>>@FH\ 2"
BD@H4&@BD"&>Z, *,b>4b) 4 FHD@(@6 @H&,HFH&,>>@FH\` 2" &D,*, BD4R4>,>>Z6 4>P4*,>H"<4,
b&:b`V4<4Fb D,2J:\H"H@< D4F8", F@BDb0,>>@(@ F *,bH,:\>@FH\`, @ 8@H@D@6 4*,H D,R\". ?>

>"*,b:Fb, RH@ H"8"b F4FH,<" $J*,H $@:,, BD4,<:,<@6 *:b (@FJ*"DFH& 4 JBD@FH4H &2"4<@F&b2\

@H&,HFH&,>>@FH4 (@FJ*"DFH& 4 @H&,HFH&,>>@FH4 R"FH>ZN FH@D@>. A@ ,(@ <>,>4`, ^H@ H"80,

JBD@FH4:@ $Z BD@P,*JD>Z, "FB,8HZ, B@F8@:\8J 8@<B,H,>P4,6 @$:"*":4 $Z :4T\ >"P4@>":\>Z,

FJ*Z 4 >, &@2>48":4 $Z H"84, V,8@H:4&Z, &@BD@FZ, 8"8 &@BD@F @ H@<, RH@$Z (@FJ*"DFH&@

BD,*FH"&":@ B,D,* FJ*@< B@ *,:J, 8"F"`V,<JFb R"FH>@6 FH@D@>Z, @F@$,>>@ ,F:4 $Z ,<J

BD4N@*4:@F\ *,:"H\ ^H@ & >"P4@>":\>ZN FJ*"N *DJ(@(@ (@FJ*"DFH&"85.

56. %@BD@F @$ @H&,HFH&,>>@FH4 D"FF<"HD4&":Fb & FH"H\, 5 BD@,8H@& FH"H,6, BD4>bHZN C"$@R,6

(DJBB@6 7@<4FF44 & 1996 (@*J. % 8@<<,>H"D44 8 ^H@6 FH"H\, (@&@D4:@F\, RH@ " BD4>P4B
@H&,HFH&,>>@FH4 >48"8 >, &:4b,H >" &@BD@F: a) @$ @$D"2@&">44, 8@H@D@, >,F,H @H&,HFH&,>>@FH\ 4

*@:0>@ @$,FB,R4H\ 8@<B,>F"P4`; b) @ L@D<"N 4 <"FTH"$"N 8@<B,>F"P44; c) @$ JV,D$,,
8@H@DZ6 B@*:,04H 8@<B,>F"P44; " H"80, d) @$ @F>@&"N @H&,HFH&,>>@FH4" 86.

82 G"< 0,, FHD. 26, BJ>8H 50; F<. H"80, FHD. 14, BJ>8H 23.

83 G"< 0,, FHD. 26, BJ>8H 51.

84 ),FbHZ6 *@8:"*, A/CN.4/459, BJ>8H 30.

85 G"< 0,, BJ>8HZ 26-29.

86 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH B,D&"b F,FF4b, )@B@:>,>4, 10
(A/51/10), FHD. 268, BJ>8H (6) 8@<<,>H"D4b 8 FH"H\, 6.
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57. C,"8P4b ',>,D":\>@6 !FF"<$:,4 >" BD,*:@0,>4b C"$@R,6 (DJBBZ $Z:" F<,T">>@6. E @*>@6

FH@D@>Z, @*>" (DJBB" (@FJ*"DFH& FR4H":", RH@ BD@,8HZ FH"H,6 >,*@FH"H@R>@ L@8JF4DJ`HFb >"

BD4>P4B, @H&,HFH&,>>@FH4 4 8@<B,>F"P44. 3<,:@ <,FH@ <>,>4, @ H@<, RH@ $@:,, B@:>Z6 4 $@:,,

&F,@$X,<:`V46 D,04< @H&,HFH&,>>@FH4 4 8@<B,>F"P44 F:,*J,H D"2D"$@H"H\ & 4>H,D,F"N >"N@0*,>4b

*@:0>@(@ $":">F" <,0*J BD4$Z:\`, B@:JR",<@6 FJ$X,8H"<4, 2">4<"`V4<4Fb @B"F>Z<4 4:4

D4F8@&">>Z<4 &4*"<4 *,bH,:\>@FH4, 4 $D,<,>,<, 8@H@D@, :@04HFb >" HD,H\4 FH@D@>Z & F4:J D4F8"

&D,*" H"84N &4*@& *,bH,:\>@FH4. ?H<,R":@F\, RH@ :4T\ BD@,8HZ FH"H,6 5 4 21 8"F"`HFb &@BD@F"

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4. 7D@<, H@(@, & H,8FH, >, F@*,D0":@F\ B@:@0,>4b @ N"D"8H,D,

@H&,HFH&,>>@FH4 4:4 <,D, 8@<B,>F"P44, " H"80, >, BD@&@*4:@F\ >48"8@(@ D"2:4R4b <,0*J

B@>bH4b<4 @H&,HFH&,>>@FH4 4 (D"0*">F8@- BD"&@&@6 @H&,HFH&,>>@FH4. % F&,H, ^H4N F@@$D"0,>46

$Z:@ BD,*:@0,>@, RH@$Z 7@<4FF4b B@*@T:" 8 BD@,8H"< FH"H,6 8"8 8 H,8FHJ, 8"F"`V,<JFb F8@D,,

D,04<" @ND">Z @8DJ0"`V,6 FD,*Z, " >, <,0*J>"D@*>@6 @H&,HFH&,>>@FH4. ?H<,R":@F\, RH@

@$b2"H,:\FH&@ 8@<B,>F"P44, &ZH,8"`V,, 42 H"8@6 @H&,HFH&,>>@FH4, <@(:@ $Z @FJV,FH&:bH\Fb

>,B@FD,*FH&,>>@ @B,D"H@D@< 4:4 & D"<8"N *&JN- 4:4 HD,NXbDJF>@6 F4FH,<Z, @F>@&">>@6 >"

F@2*">44 8@<B,>F"P4@>>@(@ L@>*" 4 >" *DJ(4N FD,*FH&"N ( R,D,2 BD4>P4B " 2"(Db2>4H,:\ B:"H4H",
8@H@DZ6 >,BD4<,>4< &@ &F,N F:JR"bN, 4:4 R,D,2 D,04< (D"0*">F8@- BD"&@&@6 @H&,HFH&,>>@FH4 4:4
@H&,HFH&,>>@FH4 (@FJ*"DFH&", 4:4 R,D,2 F@R,H">4, @$@4N BD4>P4B@&) 87.

58. +V, @*>" (DJBB" *,:,("P46 F@R:", RH@ B@>bH4, @H&,HFH&,>>@FH4, &8:`R,>>@, & BD@,8HZ

FH"H,6 C"$@R,6 (DJBBZ, >, $Z:@ *@:0>Z< @$D"2@< @BD,*,:,>@ 4 ,(@ ^:,<,>HZ $Z:4 :4T,>Z

8"8@(@ $Z H@ >4 $Z:@ 8@>8D,H>@(@ F@*,D0">4b. % ^H@6 F&b24 @H<,R":@F\, RH@ BD@,8HZ FH"H,6

>@F4:4 D"FB:Z&R"HZ6 N"D"8H,D 4 &Z2Z&":4 $,FB@8@6FH&@, B@F8@:\8J @>4 @FH"&:b:4 @H8DZHZ<

&@BD@F @ H@<, 8H@ 4<,>>@ <@0,H >,FH4 @H&,HFH&,>>@FH\. ;@0>@ H"80, $Z:@ $Z BD,*B@:@04H\,
RH@ @>4 4<,:4 F&@,6 P,:\` >":"("H\ @$b2"H,:\FH&@ :4T\ >" (@FJ*"DFH&@, " >, >" R"FH>Z,

FJ$X,8HZ. E@,*4>,>>Z, SH"HZ >, FR4H":4, RH@ " B@ <,0*J>"D@*>@<J @$ZR>@<J BD"&J (@FJ*"DFH&",
8"8 BD"&4:@, <@(JH >,FH4 @H&,HFH&,>>@FH\ 2" 2>"R4H,:\>Z6 HD">F(D">4R>Z6 &D,*, BD4R4>,>>Z6

R"FH>Z<4 FJ$X,8H"<4, *,6FH&J`V4<4 >" 4N H,DD4H@D44 4:4 B@*B"*"`V4<4 B@* 4N `D4F*48P4`

4:4 8@>HD@:\". ?>4 *@$"&:b:4, RH@ " F H@R84 2D,>4b B@:4H484, 4<,,HFb F@:4*>Z6 *@&@* & B@:\2J

H@(@, RH@ >"4:JRT4< FB@F@$@< F&,FH4 8 <4>4<J<J H"8@6 &D,* b&:b,HFb &<,>,>4, @H&,HFH&,>>@FH4

:4PJ 4:4 FJ$X,8HJ, 8@H@DZ, BD4R4>b`H H"8@6 &D,*, " >, (@FJ*"DFH&J" 88. KD">P4b JH&,D0*":",
RH@ C"$@R"b (DJBB" >, @BD,*,:4:" N"D"8H,D4FH484 @H&,HFH&,>>@FH4. ?H&,HFH&,>>@FH\ (@FJ*"DFH&"

<@0>@ $Z:@ $Z BD,*FH"&4H\ F,$, :4T\ 8"8 @FH"H@R>J` & @H>@T,>44 @H&,HFH&,>>@FH4 @B,D"H@D"

*,bH,:\>@FH4, b&:b`V,6Fb 4FH@R>48@< HD">F(D">4R>@(@ &D,*". AD42>">4, @FH"H@R>@6

@H&,HFH&,>>@FH4 (@FJ*"DFH& 2" &D,*, BD4R4>,>>Z6 BD"&@<,D>Z<4 &4*"<4 *,bH,:\>@FH4, F"<@ B@

87 E<. 2"b&:,>4, *,:,("P44 !&FHD44, A/C.6/51/SR.37, BJ>8HZ 17 4 19. !>":@(4R>Z,

&2(:b*Z, F<. 2"b&:,>4b A@DHJ(":44 (A/C.6/51/SR.39, BJ>8H 66), !&FHD":44 (A/C.6/51/SR.40,
BJ>8HZ 2 4 3), 3D:">*44 ( J8"2"&T,6, RH@ @>" (@H@&" F@(:"F4H\Fb >" 4F8:`R,>4, " "$F@:`H>@6
@H&,HFH&,>>@FH4" 4:4 *"0, " FHD@(@6 @H&,HFH&,>>@FH4", ,F:4 $J*,H F@(:"F4, @ H@<, RH@ >,

4F8:`R",HFb H"80, 4 @H&,HFH&,>>@FH\ BD4 @HFJHFH&44 &4>Z, H"< 0,, BJ>8HZ 6 4 8), C,FBJ$:484

7@D,b (A/C.6/51/SR.41, BJ>8H 53), 7J$Z ( 8"8 BD,*FH"&:b,HFb, & B@**,D08J @H&,HFH&,>>@FH4

(@FJ*"DFH&", H"< 0,, BJ>8H 57), =@&@6 1,:">*44 ( & B@**,D08J BD4>P4B" " 2"(Db2>4H,:\ B:"H4H",
A/C.6/51/SR.39, BJ>8H 5), %,>,FJ^:Z ( H"< 0,, BJ>8HZ 18-21) 4 #D"24:44 ( H"< 0,,
BJ>8H 26).

88 E<. B4F\<,>>Z, 8@<<,>H"D44, BD,*FH"&:,>>Z, E@,*4>,>>Z<4 SH"H"<4 !<,D484 7@<4FF44

<,0*J>"D@*>@(@ BD"&", A/CN.4/481, BJ>8H 24. E<. H"80, 2"b&:,>4, ^H@6 *,:,("P44 & S,FH@<

8@<4H,H,, A/C.6/51/SR.39, BJ>8HZ 31-33. E<. H"80, David Jacoby and Abbie Eremich,
"Environmental Liability in the United States of America", in International Bar
Association, op. cit ( F>@F8" 68 &ZT,), pp. 63-93.

/...



A/CN.4/501
Russian
Page 26

F,$, BD,*FH"&:b:@ $Z @R,>\ 2>"R4H,:\>@, D"2&4H4, <,0*J>"D@*>@(@ BD"&". '@FJ*"DFH&" &Db* :4

F@(:"FbHFb >" H"8@, D"2&4H4, & FH@:\ @$V,6 L@D<,. )@ >"FH@bV,(@ &D,<,>4 @>4 F@(:"T":4F\ >"

>,(@ :4T\ & 8@>8D,H>ZN *@(@&@D"N, H"84N, 8"8 7@>&,>P4b @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2"

JV,D$, BD4R4>,>>Z6 8@F<4R,F84<4 @$X,8H"<4, @H 29 <"DH" 1972 (@*". % ^H@6 8@>&,>P44,
@*>"8@, D"2D"$@H"&T4, ,, (@FJ*"DFH&" D"FF<"HD4&":4 8@F<4R,F8J` *,bH,:\>@FH\ 8"8 *,bH,:\>@FH\,
&N@*bVJ` & 4F8:`R4H,:\>J` 8@<B,H,>P4` (@FJ*"DFH&, RH@, @R,&4*>@, >, $J*,H BD4<,>4<@ 8@

&F,< &4*"< *,bH,:\>@FH4, @ 8@H@DZN (@&@D4HFb & D"FF<"HD4&",<@< BD@,8H, FH"H,6. % F&b24 F ^H4<

$Z:@ $Z 0,:"H,:\>@ F@FH"&4H\ BD@,8H FH"H,6 & &4*, F&@*" BD4>P4B@&, >" 8@H@DZ, (@FJ*"DFH&"

<@(:4 $Z @B4D"H\Fb BD4 JFH">@&:,>44 8@>8D,H>ZN D,04<@& @H&,HFH&,>>@FH4. ]H@ $Z: $Z

D,":4FH4R>Z6, BD"(<"H4R,F846 4 8@>FHDJ8H4&>Z6 B@*N@* 8 *">>@6 H,<,89. 3>*4b &ZF8"2":"

<>,>4, @ H@<, RH@ `D4F*48P4@>>Z6 8@>HD@:\ 4:4 FJ&,D,>4H,H >"* H,DD4H@D4,6 F"< B@ F,$, >,

F@FH"&:b,H @F>@&Z *:b <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH& 4 RH@ D,T"`V,, 2>"R,>4, 4<,,H

L"8H4R,F846 8@>HD@:\ 2" @B,D"P4b<4, 4<,`V4<4 <,FH@ >" H,DD4H@D44 (@FJ*"DFH&". % F&b24 F

^H4< <,0*J>"D@*>"b @H&,HFH&,>>@FH\ 2" HD">F(D">4R>Z6 &D,* *@:0>" &<,>bH\Fb @B,D"H@DJ, 8@H@DZ6

@FJV,FH&:b,H BDb<@6 L424R,F846 8@>HD@:\ 2" *,bH,:\>@FH\`90. E@,*4>,>>@, 7@D@:,&FH&@

B@HD,$@&":@, RH@$Z 7@<4FF4b BD,8D"H4:" D"FF<@HD,>4, ^H@6 H,<Z, JR4HZ&"b ,, @$D,<,>4H,:\>@FH\

*:b 7@<4FF44, B@F8@:\8J ^H" H,<" " :4T,>" FJV,FH&"" 91.

59. C"$@R"b (DJBB" 7@<4FF44, 8@H@D"b D"FF<"HD4&":" ^H@H &@BD@F & 1997 (@*J, >, $Z:", &

F&@` @R,D,*\, J$,0*,>" & >":4R44 *@FH"H@R>@6 bF>@FH4 & @H>@T,>44 FL,DZ @N&"H" 4 F@*,D0">4b

H,<Z. ?>" H"80, FR4H":", RH@ 7@<4FF44 F:,*J,H B@*@0*"H\ *@B@:>4H,:\>ZN 8@<<,>H"D4,&

(@FJ*"DFH& *@ BD4>bH4b 8"8@(@ $Z H@ >4 $Z:@ D,T,>4b B@ H,<, <,0*J>"D@*>@6 @H&,HFH&,>>@FH4. %

8"R,FH&, BD@<,0JH@R>@6 <,DZ @>" F@(:"F4:"F\ @H*,:4H\ H,<J @H&,HFH&,>>@FH4 2" JV,D$ @H H,<Z

BD,*@H&D"V,>4b92.

B. E@FH@b>4, B,D,(@&@D@&, &,*JV4NFb B@ &@BD@FJ <,0*J>"D@*>@6

@H&,HFH&,>>@FH4

60. ;>,>4, C"$@R,6 (DJBBZ 7@<4FF44 $Z:@ B@*H&,D0*,>@ H,< L"8H@<, RH@, 2" 4F8:`R,>4,<

F:JR"b @H&,HFH&,>>@FH4, F@BDb0,>>@6 F 8@F<4R,F84<4 @$X,8H"<4, 4 >,F8@:\84N *DJ(4N F:JR",&93,

89 A/C.6/51/SR.37, BJ>8H 25. 1"b&:,>4, FHD"> E,&,D>@6 +&D@BZ, 8@H@DZ, H"80, 0,:":4

bF>@ *"H\ B@>bH\, RH@ @H&,HFH&,>>@FH\ 2" @$,FB,R,>4, 8@<B,>F"P44 :,04H BD,0*, &F,(@ >"

@B,D"H@D, 4 RH@ @H&,HFH&,>>@FH\ (@FJ*"DFH&", ,F:4 H"8@&"b 4<,,HFb, >@F4H @FH"H@R>Z6 N"D"8H,D,
F<. H"< 0,, BJ>8H 40.

90 A/C.6/51/SR.41, BJ>8H 63.

91 A/C.6/51/SR.38, BJ>8H 19.

92 ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH &H@D"b F,FF4b, )@B@:>,>4, 10
(A/52/10), BJ>8HZ 165 4 167.

93 % >,8@H@DZN 8@>&,>P4bN *,:":"F\ B@BZH8" & H@6 4:4 4>@6 L@D<, &8:`R4H\ BD4>P4B

FHD@(@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&. % 8@>&,>P44 @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2" JV,D$,
BD4R4>,>>Z6 8@F<4R,F84<4 @$X,8H"<4, 1972 (@*" ( 2"BJF8"`V,, (@FJ*"DFH&@ >,F,H " "$F@:`H>J`
@H&,HFH&,>>@FH\" 2" JV,D$, BD4R4>,>>Z6 ,(@ 8@F<4R,F84< @$X,8H"< >" B@&,DN>@FH4 1,<:4 4:4

&@2*JT>@<J FJ*>J & B@:,H, ( FH"H\b II). M@Hb & FH"H\` III $Z: &8:`R,> FH">*"DH &4>Z 2"

JV,D$, 8@F<4R,F84< @$X,8H"< & B@:,H, & D,2J:\H"H, FH@:8>@&,>4b 8@F<4R,F84N @$X,8H@& &

( BD@*@:0,>4,...)
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<>@(4, <,0*J>"D@*>Z, 8@>&,>P44, 8"F"`V4,Fb HD">F(D">4R>@(@ JV,D$" 4:4 JV,D$" (:@$":\>@6

@8DJ0"`V,6 FD,*,, *@ F4N B@D >, JFH">@&4:4 >48"8@(@ D,04<" @H&,HFH&,>>@FH4. ! & $@:\T4>FH&,

8@>&,>P46 F@*,D04HFb :4T\ J8"2">4, >" >,@$N@*4<@FH\ D"2D"$@H84 B@*N@*bV4N BD@H@8@:@& @$

@H&,HFH&,>>@FH4, 4 $@:\T4>FH&@ 42 ^H4N BD@H@8@:@& & H,R,>4, 2>"R4H,:\>@(@ B,D4@*" &D,<,>4

b&:b`HFb BD,*<,H@< B,D,(@&@D@& $,2 8"8@(@- :4$@ @8@>R"H,:\>@(@ D,T,>4b 4:4 8@>F,>FJF" &
@H>@T,>44 @F>@&>ZN F&b2">>ZN F ^H4< &@BD@F@&94. =40, D"FF<"HD4&",HFb F@FH@b>4, >,8@H@DZN 42

^H4N B,D,(@&@D@&.

61. =" 8@>FJ:\H"H4&>@< F@&,V">44 B@ F@$:`*,>4` )@(@&@D" @$ !>H"D8H48, *,:":"F\ B@BZH8"

D"2D"$@H"H\ BD4:@0,>4, 4:4 BD4:@0,>4b B@ &@BD@FJ @$ ^8@:@(4R,F8@6 @H&,HFH&,>>@FH4 4 & ^H4N

P,:bN $Z:" F@2*">" 'DJBB" BD"&@&ZN ^8FB,DH@&, 8@H@D"b BD@&@*4:" 2"F,*">4b, 8"8 & B,D4@*

BD@&,*,>4b 8@>FJ:\H"H4&>ZN F@&,V">46 B@ F@$:`*,>4` )@(@&@D" @$ !>H"D8H48,, H"8 4 & B,D4@*

<,0*J ^H4<4 F@&,V">4b<4 F 1993 (@*". ?$FJ0*,>4b & 'DJBB, T:4 >" @F>@&, " BD,*:@0,>46",
B@*(@H@&:,>>ZN AD,*F,*"H,:,< BD@L,FF@D@< C. %@:\LDJ<@<. =" B@F:,*>,< 2"F,*">44 'DJBB"

D"FF<"HD4&":" &@F\<@, BD,*:@0,>4, AD,*F,*"H,:b. ),:,("P4b E@,*4>,>>ZN SH"H@& H"80,

93 (... BD@*@:0,>4,)
8@F<4R,F8@< BD@FHD">FH&, 4:4 & &@2*JN,, 7@>&,>P4` <@0>@ $Z:@ $Z &F, 0, D"FF<"HD4&"H\ 8"8

<@*4L4P4D@&">>Z6 D,04< @H&,HFH&,>>@FH4 sine delicto. 7"8 BD,*FH"&:b,HFb, & B@:\2J H"8@6

H@R84 2D,>4b (@&@D4H @H8"2 @H 4F8:`R,>46 & F4:J @HFJHFH&4b *,b>4b (@FJ*"DFH&" 4 4F8:`R,>46 &

F&b24 F *@:0>@6 @F<@HD4H,:\>@FH\`, " H"80, @H BD4>bH@(@ H@:8@&">4b @H>@F4H,:\>@ @HFJHFH&4b

F&b24 <,0*J @H&,HFH&,>>@FH\` 4 <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<. 7"8 4 7@>&,>P4b @

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2" JV,D$, BD4R4>,>>Z6 8@F<4R,F84<4 @$X,8H"<4 1972 (@*",
7@>&,>P4b @$ @H&,HFH&,>>@FH4 2" JV,D$, BD4R4>,>>Z6 D"*4"P4@>>@6 "&"D4,6 BD4 <,0*J>"D@*>@6

B,D,&@28, @HD"$@H"&T,(@ b*,D>@(@ H@B:4&" @H "H@<>ZN ^:,8HD@FH">P46 R:,>@& E@&,H" ^8@>@<4R,F8@6

&2"4<@B@<@V4 1987 (@*" H"80, BD,*JF<"HD4&",H @F>@&>J` @H&,HFH&,>>@FH\ (@FJ*"DFH& 2" b*,D>Z6

JV,D$ B@ <,0*J>"D@*>@<J BD"&J. 7D@<, H@(@, & @H>@T,>44 *DJ(4N &4*@& b*,D>@6 *,bH,:\>@FH4, "

4<,>>@ 4FB@:\2@&">4b 4FH@R>48@& b*,D>@6 ^>,D(44 & 8@F<4R,F8@< BD@FHD">FH&, 4 BD@&,*,>4b

b*,D>ZN 4FBZH">46, ,FH\ >,8@H@DZ, F&4*,H,:\FH&" @H8"2" @H 4F8:`R,>4b & F4:J @HFJHFH&4b *,b>4b

(@FJ*"DFH&" 4 4F8:`R,>4b & F&b24 F *@:0>@6 @F<@HD4H,:\>@FH\` 4 >,BD4>bH4b &@ &>4<">4,

JF:@&4b BD@H4&@BD"&>@FH4. E<. Lefeber op. cit. ( F>@F8" 47 &ZT,), p. 160. !>":@(4R>Z,

4F8:`R,>4b $Z:4 BD@4(>@D4D@&">Z & F:JR", B@ 8D"6>,6 <,D, *&JN *&JFH@D@>>4N *@(@&@D@& B@

<,0*J>"D@*>Z< &@*@H@8"<, ibid, p. 169.

94 E@*,D0"H,:\>@, D,2`<, <,0*J>"D@*>@6 BD"8H484, 8"F"`V,6Fb FD,*FH& 2"V4HZ

BD4<,>4H,:\>@ 8 HD">F(D">4R>@<J &D,*J, BD4R4>,>>@<J @B"F>@6 *,bH,:\>@FH\` :4P"< 4:4

F@$FH&,>>@FH4 4:4 @8DJ0"`V,6 FD,*,, 4 @B4F">4, D"2:4R>ZN L@D< @H&,HFH&,>>@FH4 4 F:JR",&

&ZB:"HZ 8@<B,>F"P44 $,2 8"8@(@- :4$@ &<,>,>4b @H&,HFH&,>>@FH4 4:4 (D"0*">F8@- BD"&@&@6
@H&,HFH&,>>@FH4 &<,FH, F BD4<,D"<4 *@(@&@D@& 4 BD,P,*,>H@&, F<. ?L4P4":\>Z, @HR,HZ

',>,D":\>@6 !FF"<$:,4, BbH\*,FbH B,D&"b F,FF4b, )@B@:>,>4, 10 (A/51/10), BD4:@0,>4, I,
8@<<,>H"D46 8 FH"H\, 5, D,8@<,>*@&">>@6 C"$@R,6 (DJBB@6. !>":42 >,8@H@DZN F@@H&,HFH&J`V4N

8@>&,>P46 4 F&b2">>ZN F ^H4< &@BD@F@< *@&@*@&, F<. H"80, Mahnoush H. Arsanjani and
W. Michael Reisman, "The Quest for an International Liability Regime for the
Protection of the Global Commons", in International Law: Theory and Pactice: Essays
in Honor of Eric Suy (The Hague, Martinus Nijhoff, 1998), pp. 469-492.
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BD,*:@04:" ":\H,D>"H4&>Z6 &"D4">H95. % R4F:@ D"FF<"HD4&",<ZN &@BD@F@& &N@*bH: FL,D"

BD4<,>,>4b, @BD,*,:,>4, B@>bH4b JV,D$", <,DZ & B@Db*8, D,"(4D@&">4b 4:4 <,DZ B@

4FBD"&:,>4` B@:@0,>4b, FH">*"DH @H&,HFH&,>>@FH4, 4F8:`R,>4b 4 BD,*,:Z, >@D<Z, 8"F"`V4,Fb

D"2<,D" JV,D$", @H&,HFH&,>>@FH\ (@FJ*"DFH&, FHD"N@&">4,, " H"80, 4<B:,<,>H"P4b BD4:@0,>4b 4:4

BD4:@0,>46, &8:`R"b JD,(J:4D@&">4, FB@D@&. 'DJBB" *@FH4(:" B@>4<">4b B@ >,8@H@DZ< 42 ^H4N

&@BD@F@&, @*>"8@ B@ *DJ(4< &@BD@F"< BD,*FH"&4:@F\ &@2<@0>Z< :4T\ @BD,*,:4H\ ":\H,D>"H4&>Z,

&"D4">HZ. 7 BD4<,DJ, $Z:" *@FH4(>JH" *@(@&@D,>>@FH\ @H>@F4H,:\>@ H@(@, RH@ P,:\` BD4:@0,>4b

4:4 BD4:@0,>46 b&:b,HFb D,04< @H&,HFH&,>>@FH4, 8@H@DZ6 @N&"HZ&": $Z &F, &4*Z *,bH,:\>@FH4 B@

)@(@&@DJ @$ !>H"D8H48, 4 BD@H@8@:J 8 >,<J. %<,FH, F H,< >, 2"8DZH &@BD@F @ H@<, *@:0>@ :4

^H@ *@FH4("H\Fb & @*>@< &F,@$X,<:`V,< BD4:@0,>44 4:4 & >,F8@:\84N BD4:@0,>4bN. QH@ 8"F",HFb

@BD,*,:,>4b JV,D$", H@, N@Hb $Z:" *@FH4(>JH" *@(@&@D,>>@FH\ >"FR,H H@(@, RH@ @>@ *@:0>@

@H&,R"H\ >,8@H@DZ< JF:@&4b<, BD@*&4(":4F\ D"2:4R>Z, &"D4">HZ. E@(:"F>@ FH"H\, 3 &@F\<@(@

BD,*:@0,>4b &@2*,6FH&4, *@:0>@ >@F4H\ " $@:,, R,< >,2>"R4H,:\>Z6 4 $@:,, R,< BD,N@*bV46

N"D"8H,D" 4:4, 4>Z<4 F:@&"<4, @>@ *@:0>@ $ZH\ " 2>"R4H,:\>Z< 4 BD@*@:04H,:\>Z<". % H@

&D,<b 8"8 >,8@H@DZ, &ZFHJB":4 2" 4F8:`R,>4, 42 @BD,*,:,>4b JV,D$" &@2*,6FH&46, 8@H@DZ,

BD@T:4 @P,>8J BD4 BD@&,*,>44 @P,>@8 &@2*,6FH&4b >" @8DJ0"`VJ` FD,*J 4 $Z:4 >"6*,>Z

BD4,<:,<Z<4 >"P4@>":\>Z<4 &:"FHb<4, *DJ(4, &ZF8"2Z&":4 $,FB@8@6FH&@ B@ B@&@*J H@(@, RH@

:`$"b L@D<" @P,>84 &@2*,6FH&4b >" @8DJ0"`VJ` FD,*J $J*,H 4FB@:\2@&"H\Fb & P,:bN 42$,0">4b

@H&,HFH&,>>@FH4. A@ &@BD@FJ @ FH">*"DH, @H&,HFH&,>>@FH4 &F, R:,>Z &ZFHJB":4 2" FHD@(J`

@H&,HFH&,>>@FH\, >@ &<,FH, F H,< $Z:4 &ZF8"2">Z F@<>,>4b @H>@F4H,:\>@ D"2:4R46, 8@H@DZ,

*@:0>Z BD@&@*4H\Fb <,0*J *,bH,:\>@FH\` (@FJ*"DFH& 4 >,(@FJ*"DFH&,>>ZN FJ$X,8H@& 4:4 &4*"<4

JV,D$". AD,*:@0,>4b @ F@&<,FH>@6 4 F@:4*"D>@6 @H&,HFH&,>>@FH4 H"80, &Z2&":4 &@BD@FZ

@H>@F4H,:\>@ F@&<,FH4<@FH4 >,8@H@DZN >"P4@>":\>ZN BD"&@&ZN F4FH,<. M@Hb &F, F@(:"F4:4F\ F

H,<, RH@ @B,D"H@DJ F:,*J,H BD4>4<"H\ D"2J<>Z, <,DZ BD,*@FH@D@0>@FH4 & P,:bN BD,*@H&D"V,>4b

&@2>48>@&,>4b 4>P4*,>H@&, $Z:@ J8"2">@, RH@ :`$@, H"8@, @$b2"H,:\FH&@ <@(:@ $Z

D"FF<"HD4&"H\Fb 8"8 >@&@, @$b2"H,:\FH&@, >, F@*,D0"V,,Fb & AD@H@8@:,. %@BD@F @ &ZB:"H,

8@<B,>F"P44 HD,H\4< FHD">"<, 8@H@DZ, BD,*BD4>b:4 <,DZ B@ 4FBD"&:,>4` $,2 BD,*&"D4H,:\>@(@

D"2D,T,>4b @B,D"H@D", H"80, 4<,: &"0>@, 2>"R,>4,. % H@ &D,<b 8"8 @B,D"H@D, 8"8 BD"&4:@,
*@:0,> FR4H"H\Fb @H&,HFH&,>>Z< 2" JV,D$, &@2>48",H BD@$:,<" & @H>@T,>44 B@:@0,>4b,
>":"("`V,(@ >" @B,D"H@D" @$b2"H,:\FH&@ B@ D"2J<>@6 8@<B,>F"P44 2" " >,JFHD">,>>Z6 JV,D$" 4:4

" >,JFHD">4<Z6 &D,*" 4:4 B@ D"2J<>@6 8@<B,>F"P44 & H,N F:JR"bN, 8@(*" <,DZ B@ D,"(4D@&">4`

>,&@2<@0>Z, >,@FJV,FH&4<Z 4:4 B@ ^8@:@(4R,F84< 4:4 4>Z< F@@$D"0,>4b< >,0,:"H,:\>Z.

62. % 'DJBB, ^8FB,DH@& FJV,FH&@&":@ @$V,, F@(:"F4, @H>@F4H,:\>@ H@(@, RH@ FFZ:"H\Fb >"

@H&,HFH&,>>@FH\ (@FJ*"DFH&", >, *,6FH&J`V,(@ & 8"R,FH&, @B,D"H@D", F:,*J,H :4T\ & J28@

@BD,*,:,>>ZN @$FH@bH,:\FH&"N. E@@H&,HFH&,>>@, &F, R:,>Z $Z:4 F@(:"F>Z F H,<, RH@ BD4:@0,>4,

4:4 BD4:@0,>4b @$ @H&,HFH&,>>@FH4 >, *@:0>Z F@2*"&"H\ >@&@6 @H&,HFH&,>>@FH4 *:b (@FJ*"DFH&

BD@FH@ B@ H@6 BD4R4>,, RH@ JV,D$ $Z: BD4R4>,> @B,D"H@D@< B@* 4N `D4F*48P4,6. E@(:"F>@

FH"H\, 7 &@F\<@(@ BD,*:@0,>4b, (@FJ*"DFH&@- JR"FH>48 <@(:@ $Z >,FH4 @H&,HFH&,>>@FH\ 2" JV,D$,
BD4R4>,>>Z6 @B,D"H@D@<, H@:\8@ & H@< F:JR",, ,F:4 JV,D$ >, >"FHJB4: $Z 4 >, F@ND">b:Fb $Z,
,F:4 $Z (@FJ*"DFH&@- JR"FH>48 &ZB@:>4:@ F&@4 @$b2"H,:\FH&" B@ BD@H@8@:J 4 BD4:@0,>4b<; >@ @>@

<@0,H $ZH\ @H&,HFH&,>>Z< :4T\ & H@6 <,D,, & 8"8@6 @H&,HFH&,>>@FH\ >, $Z:" B@("T,>"

@B,D"H@D@< 4:4 8,<- H@ 4>Z<. 3<,:@F\ @$V,, F@(:"F4, @H>@F4H,:\>@ H@(@, RH@ @H&,HFH&,>>@FH\

(@FJ*"DFH&" B@ BD4:@0,>4` @$ @H&,HFH&,>>@FH4 >, *@:0>" BD,&ZT"H\ @H&,HFH&,>>@FH\ (@FJ*"DFH& B@

@$V,<J <,0*J>"D@*>@<J BD"&J.

95 E<. *@8:"* 'DJBBZ BD"&@&ZN ^8FB,DH@& @ D"$@H,, BD@*,:">>@6 B@ D"2D"$@H8, BD4:@0,>4b

4:4 BD4:@0,>46 @$ @H&,HFH&,>>@FH4 2" ^8@:@(4R,F846 JV,D$ & !>H"D8H48,, BJ>8H 9 B@&,FH84 *>b,
XXII ACM/WP1 (Nov. 1997), pp. 1-14.
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63. %F, R:,>Z &ZFHJB":4 2" &8:`R,>4, @F&@$@0*,>46 @H @H&,HFH&,>>@FH4 2" FH4N46>Z, $,*FH&4b

4 &@@DJ0,>>Z, 8@>L:48HZ 4 H,DD@D4FH4R,F84, "8HZ. ?$b2"H,:\>@, FHD"N@&">4, 4:4 4>@,

L4>">F@&@, @$,FB,R,>4, *,bH,:\>@FH4, F@BDb0,>>@6 F @B"F>@FH\` *:b @8DJ0"`V,6 FD,*Z, H"80,

BD,*JF<"HD4&":@F\ & FH"H\, 8 &@F\<@(@ BD,*:@0,>4b. %@BD@F @$ @(D">4R,>44 @H&,HFH&,>>@FH4,
F@2*">44 L@>*" *:b @ND">Z @8DJ0"`V,6 FD,*Z 4 <,N">42< JD,(J:4D@&">4b FB@D@& H"80, &Z2&":

*4F8JFF44. AD@,8H E@,*4>,>>ZN SH"H@& @F>@&Z&",HFb >" BD4>P4B, FHD@(@6 @H&,HFH&,>>@FH4 4, &

R"FH>@FH4, 8"F",HFb @$b2"H,:\FH& B@ BD4>bH4` <,D & B@Db*8, D,"(4D@&">4b. EJ<<" 8@<B,>F"P44

4FR4F:b,HFb >" @F>@&, D"FN@*@& >" BD4>bHZ, *DJ(4<4 (@FJ*"DFH&"<4 <,DZ B@ D,"(4D@&">4`. ]H@H

BD@,8H H"80, BD,*JF<"HD4&",H 4F8:`R,>4b 4 BD,*,:Z 4 F@2*">4, L@>*"96.

64. A@HD,$>@FH\ & D,04<, @H&,HFH&,>>@FH4 D"FF<"HD4&":"F\ H"80, & 8@>H,8FH, HD">F(D">4R>@(@

B,D,<,V,>4b 04&ZN 42<,>,>>ZN @D(">42<@&. =" @F>@&, FH"H\4 19(3) 7@>&,>P44 @ $4@:@(4R,F8@<

D"2>@@$D"24497 &H@D"b 7@>L,D,>P4b EH@D@> 7@>&,>P44 @ $4@:@(4R,F8@< D"2>@@$D"244 B@FH">@&4:"

F@2*"H\ EB,P4":\>J` D"$@RJ` (DJBBJ @H8DZH@(@ F@FH"&" *:b D"2D"$@H84 BD@H@8@:" B@

$4@$,2@B"F>@FH4, 8"F"`V,(@Fb HD">F(D">4R>@(@ B,D,<,V,>4b 04&ZN 42<,>,>>ZN @D(">42<@&. M@Hb

BD@H@8@: >"P,:,> >" JFH">@&:,>4, BD@P,*JDZ 2"$:"(@&D,<,>>@(@ @$@F>@&">>@(@ F@(:"F4b,
$@:\T4>FH&@ D"2&4&"`V4NFb FHD"> >"FH"4&":@ >" H@<, RH@$Z & >,< H"80, D"FF<"HD4&":4F\

B@:@0,>4b @$ @H&,HFH&,>>@FH4 4 &@2<,V,>4498. #Z:@ BD@&,*,>@ T,FH\ F@&,V">46 C"$@R,6

(DJBBZ, 4 B@F:,*>,, F@&,V">4, 'DJBBZ BD@N@*4:@ & 7"DH"N,>,, 7@:J<$4b, 14-22 L,&D":b

1999 (@*". EHD">Z 2">4<"`H D"2>Z, B@24P44 B@ &@BD@FJ @$ @H&,HFH&,>>@FH4 4 &@2<,V,>44 &

*4"B"2@>, @H FHD@(@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&" *@ @HFJHFH&4b @H&,HFH&,>>@FH4. C"2&4&"`V4,Fb

FHD">Z !244 4 !LD484 B@**,D0":4 D"2D"$@H8J B@:@0,>46 @$ @H&,HFH&,>>@FH4 4 8@<B,>F"P44,
@*>"8@ H"84, FHD">Z, 8"8 E@,*4>,>>Z, SH"HZ, C@FF46F8"b K,*,D"P4b 4 FHD">Z - R:,>Z

+&D@B,6F8@(@ F@`2", >"FH"4&":4 >" H@<, RH@ &D,<b, @H&,*,>>@, *:b B,D,(@&@D@&, $Z:@

>,*@FH"H@R>Z< *:b &ZD"$@H84 *,H":\>@(@ B@:@0,>4b @$ @H&,HFH&,>>@FH4 4 8@<B,>F"P44 &

BD@H@8@:,. aB@>4b 4 !D(,>H4>" &ZFHJB":4 BD@H4& :`$@(@ B@*@$>@(@ B@:@0,>4b. M@Hb B,D,(@&@DZ

B@ *DJ(4< FB@D>Z< &@BD@F"< 2"8@>R4:4F\ >,J*"R,6, $Z: *@FH4(>JH 8@<BD@<4FF & @H>@T,>44

4<B:,<,>H"P4@>>@(@ B@:@0,>4b @$ @H&,HFH&,>>@FH4 4 8@<B,>F"P44, D"$@H" >"* 8@H@DZ< $J*,H

2"&,DT,>" & H,R,>4, HD,N :,H F@ &D,<,>4 &FHJB:,>4b & F4:J BD@H@8@:"99.

65. AD@H@8@: @$ @H&,HFH&,>>@FH4 4 8@<B,>F"P44 2" JV,D$ & D,2J:\H"H, HD">F(D">4R>@6 B,D,&@284

@B"F>ZN @HN@*@& 4 4N J*":,>4b b&:b,HFb BD,*<,H@< B,D,(@&@D@& F@ &D,<,>4 2"8:`R,>4b #"2,:\F8@6

8@>&,>P44 1989 (@*"100. )@ >"FH@bV,(@ &D,<,>4 $Z:@ BD@&,*,>@ &@F,<\ 2"F,*">46 C"$@R,6

(DJBBZ, 4, 8"8 JH&,D0*",HFb, B,D,(@&@DZ $:42bHFb 8 8@>PJ. M@Hb, 8"8 BD,*FH"&:b,HFb,
@HFJHFH&J,H 8@>F,>FJF & @H>@T,>44 <>@(4N "FB,8H@& FL,DZ @N&"H" 4 BD4<,>,>4b BD@H@8@:",

96 Ibid., pp. 14-16.

97 International Legal Materials, vol. 31 (1992), p. 818.

98 UNEP/CBB/BSWG/1/4, dated 22 Augues 1996, p. 17. E<. H"80, <"H,D4":

*- D" ;. '">*4, @2"(:"&:,>>Z6 "Relationship between Discussions in the Bio-safety
Negotiations and Work undertaken in relation to article 14 of CBD" 4 BD,*FH"&:,>>Z6

>" BD"8H48J<,, @D(">42@&">>@< E@,*4>,>>Z< 7@D@:,&FH&@< 4 +&D@B,6F84< F@@$V,FH&@< & 9@>*@>,

30 4`>b - 2 4`:b 1998 (@*" ( 8@B4b & "DN4&, EB,P4":\>@(@ *@8:"*R48").

99 UNEP/CBD/ExCOP/1/2, BD@,8H FH"H\4 25, FHD. 39.

100 #"2,:\F8"b 8@>&,>P4b @ 8@>HD@:, 2" HD">F(D">4R>@6 B,D,&@28@6 @B"F>ZN @HN@*@& 4 4N

J*":,>4,<, International legal Materials, vol. 28, p. 657.
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FJV,FH&J,H F@(:"F4, & @H>@T,>44 H@(@, RH@ ,(@ F:,*J,H BD4<,>bH\ 8 JV,D$J & D,2J:\H"H,

4>P4*,>H", BD@4FT,*T,(@ &@ &D,<b HD">F(D">4R>@6 B,D,&@284 @B"F>ZN @HN@*@& 4 4>ZN @HN@*@&

4:4 4N J*":,>4b. % ^H@6 F&b24 >, BD4>bH@ >48"8@(@ D,T,>4b @H>@F4H,:\>@ @H&,HFH&,>>@FH4

(@FJ*"DFH&" ^8FB@DH" 4/ 4:4 (@FJ*"DFH&" HD">24H" BD4<,>4H,:\>@ 8 (DJ2J @HN@*@&, 8@H@DZ6 B@84>J:

H,DD4H@D4":\>J` `D4F*48P4` (@FJ*"DFH&" ^8FB@DH". !>":@(4R>Z< @$D"2@< &@BD@F @$

@H&,HFH&,>>@FH4, 8"F"`V,6Fb >,2"8@>>@(@ @$@D@H" @HN@*@&, H"80, @FH"&:,> @H8DZHZ<. AD@$:,<"

&<,>,>4b @H&,HFH&,>>@FH4 H"80, b&4:"F\ BD,*<,H@< D"2>@(:"F46101. %<,FH, F H,< >" B@F:,*>,6

F,FF44 FL@D<4D@&":Fb 8@>F,>FJF & @H>@T,>44 H@(@, RH@ " J&,*@<4H,:\" >,F,H @H&,HFH&,>>@FH\ 2"

JV,D$ *@ H,N B@D, B@8" :4P@, >,FJV,, @H&,HFH&,>>@FH\ 2" J*":,>4,, >, B@*B4T,H *@8J<,>H @

B,D,&@28,. A@F:, ^H@(@ :4P@, >,FJV,, @H&,HFH&,>>@FH\ 2" J*":,>4,, >,F,H @H&,HFH&,>>@FH\ 2"

JV,D$. +F:4 (@FJ*"DFH&@ ^8FB@DH" b&:b,HFb J&,*@<4H,:,< 4 J&,*@<:,>4, >, *,:",HFb, H@ ^8FB@DH,D

>,F,H @H&,HFH&,>>@FH\ 2" JV,D$ *@ H,N B@D, B@8" :4P@, >,FJV,, @H&,HFH&,>>@FH\ 2" J*":,>4,, >,

B@*B4T,H *@8J<,>H @ B,D,&@28,. A@F:, ^H@(@ @H&,HFH&,>>@FH\ 2" JV,D$ >,F,H :4P@, >,FJV,,

@H&,HFH&,>>@FH\ 2" J*":,>4,. 3<,,H <,FH@ H"80, D"FN@0*,>4, &@ &2(:b*"N & @H>@T,>44 N"D"8H,D" 4

P,:4 L@>*" 4:4 L@>*@&, 8@H@DZ, *@:0>Z F@2*"&"H\Fb B@ BD@H@8@:J. % H@ &D,<b 8"8 D"2&4HZ,

FHD">Z 0,:":4 $Z, RH@$Z 8@<B,>F"P4@>>Z6 L@>* F@2*"&":Fb :4T\ & P,:bN B@8DZH4b D"FN@*@&,
F&b2">>ZN F @8"2">4,< RD,2&ZR"6>@6 B@<@V4 4 @R4FH8@6, D"2&4&"`V4,Fb FHD">Z N@H,:4 $Z,
RH@$Z 8@<B,>F"P4@>>Z6 L@>*, & *@B@:>,>4, 8 @H*,:\>@<J RD,2&ZR"6>@<J L@>*J, B@8DZ&": $Z 4

D"FN@*Z B@ 4F8"< & F&b24 F 4<JV,FH&,>>Z<4 J$ZH8"<4, (4$,:\` :`*,6 4 JV,D$@< @8DJ0"`V,6

FD,*,. ?$FJ0*,>4, &,*,HFb H"80, B@ &@BD@FJ @ N"D"8H,D, 4 D@:4 FHD"N@&">4b & J*@&:,H&@D,>44

4F8@& @ 8@<B,>F"P44102.

66. %@ <>@(4N *DJ(4N F:JR"bN >, BD,*FH"&:b:@F\ &@2<@0>Z< *"0, F,D\,2>@ @$FJ*4H\ &@BD@F @$

@H&,HFH&,>>@FH4103. 7"8 BD,*FH"&:b,HFb, @$V"b H,>*,>P4b F@FH@4H & H@<, RH@$Z >, BD4>4<"H\

>48"8@6 L@D<J:4D@&84 B@>bH4b @H&,HFH&,>>@FH4 (@FJ*"DFH&", " $@:,, H@(@ - FHD@(@6

@H&,HFH&,>>@FH4, *"0, ,F:4 @>" D"FF<"HD4&",HFb 8"8 $@:,, B@*N@*bV"b *:b BD@$:,<

HD">F(D">4R>@(@ 2"(Db2>,>4b104. A@F:, ">":42" D"$@HZ 7@<4FF44 <,0*J>"D@*>@(@ BD"&" 4 <>,>46

101 E<. 2"B4F8J, B@*(@H@&:,>>J` BD@L,FF@D@< )0. M,>*:@<, "Comments on Draft
Articles of a Protocol on Liability and Compensation for Damage Resulting from
Transboundary Movements of Hazardous Wastes and their Disposal"
(UNEP/CHW.1/WG.1/5/L.1/Add.1).

102 E<. BD@,8H BD@H@8@:" @$ @H&,HFH&,>>@FH4 4 8@<B,>F"P44 2" JV,D$ & D,2J:\H"H,

HD">F(D">4R>@6 B,D,&@284 @B"F>ZN @HN@*@& 4 4N J*":,>4,, 8@H@DZ6 $Z: &ZD"$@H"> B@ 4H@("< 8- (@
2"F,*">4b EB,P4":\>@6 D"$@R,6 (DJBBZ BD"&@&ZN 4 H,N>4R,F84N ^8FB,DH@& #"2,:\F8@6 8@>&,>P44

*:b D"FF<@HD,>4b D"2D"$@H84 BD@,8H" BD@H@8@:" @$ @H&,HFH&,>>@FH4 4 8@<B,>F"P44

(UNEP/CHW.1/WG.1/8/5).

103 Lefeber, op. cit. ( F>@F8" 47 &ZT,), p. 177.

104 % P,:@<, 8"8 BD,*FH"&:b,HFb, !D(,>H4>", !&FHD":4b, 7">"*", #D"24:4b ( & @FH@D@0>@6
<">,D,), ),<@8D"H4R,F8"b C,FBJ$:48" 7@>(@, 3D:">*4b, 3@D*">4b, FHD">Z E,&,D>@6 +&D@BZ,
E\,DD"- 9,@>,, 3FB">4b, G"4:">*, GD4>4*"* 4 G@$"(@, IDJ(&"6 4 %,>,FJ^:" B@**,D04&"`H @H8"2

@H @F&@$@0*,>4b >" @F>@&">44 B@>bH4b *@:0>@6 @F<@HD4H,:\>@FH4. 7D@<, H@(@, !&FHD":4b,
7">"*" 4 FHD">Z E,&,D>@6 +&D@BZ, 8"8 BD,*FH"&:b,HFb, &ZFHJB"`H 2" FHD@(J` @H&,HFH&,>>@FH\.
!>":42 <>,>46 Db*" (@FJ*"DFH&, F<. Ibid, pp. 178-179 ( F>@F84 131 4 132). E<. H"80,

&ZT,JB@<b>JHZ, <>,>4b (@FJ*"DFH&, &ZD"0,>>Z, & S,FH@< 8@<4H,H, >" BbH\*,FbH HD,H\,6 F,FF44

!FF"<$:,4. =,8@H@DZ, 8@<<,>H"H@DZ, 8"8 BD,*FH"&:b,HFb, &ZFHJB"`H 2" BD4<,>,>4, B@>bH4b

( BD@*@:0,>4,...)
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BD"&4H,:\FH& B@ &@BD@FJ @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 &8JB, F FJV,FH&J`V,6 BD"8H48@6

(@FJ*"DFH& @*4> 42 8@<<,>H"H@D@& BD4T,: 8 &Z&@*J @ H@<, RH@ " B@4F8 4FH@R>48@& & ^H@6 F&b24
JFH">@&4: @HFJHFH&4, 8"8 *,6FH&J`V4N *@(@&@D@&, H"8 4 *DJ(4N BD4<,D@& B@F:,*@&"H,:\>@6

BD"8H484 (@FJ*"DFH&, 8@H@DZ, B@**,D04&"`H BD@P,*JD>Z6 B@*N@* 8 @H&,HFH&,>>@FH4 sine
delicto, BD,*JF<"HD4&",<Z6 FB,P4":\>Z<4 *@8:"*R48"<4" 105.

V. #I)IU++ =!AC!%9+=3+ C!#?GY =!) G+;?5 ?G%+GEG%+==?EG3: %!C3!=GY

67. %&4*J &ZT,J8"2">>@(@ *:b D"$@HZ & $J*JV,<, 8"8 BD,*FH"&:b,HFb, 4<,`HFb F:,*J`V4,

&"D4">HZ:

") BD@*@:0"H\ D"$@HJ >"* H,<@6 @H&,HFH&,>>@FH4 4 @8@>R"H,:\>@ *@D"$@H"H\ >,8@H@DZ,

D,8@<,>*"P44. 7&,>H4>@<- #"8FH,D@< 4 B@2*>,, & ,V, $@:\T,6 FH,B,>4 #"D$@F@6 $Z: 4FF:,*@&">

@(D@<>Z6 B@ @$X,<J <"H,D4":. AD@,8HZ FH"H,6 $Z:4 H"80, B@*(@H@&:,>Z C"$@R,6 (DJBB@6

7@<4FF44 <,0*J>"D@*>@(@ BD"&";

104 (... BD@*@:0,>4,)
FHD@(@6 @H&,HFH&,>>@FH4 & &@BD@F"N HD">F(D">4R>@(@ &D,*", 2"4<FH&Jb ">":@(44 42 >"P4@>":\>@(@

BD"&". E<., 8 BD4<,DJ, M. Bedjaoui "Responsibility of States: Fault and Strict
Liability" in Encyclopeadia of Public International Law, op. cit. ( F>@F8" 24 &ZT,),
vol. 10, p. 361. E<. H"80, Oscar Schachter, International Law in Theory and
Practice, (Dordrecht, Martinus Nijhoff, 1991), p. 377.

105 Lefeber, op. cit. ( F>@F8" 47 &ZT,), pp. 226, <>,>4b *DJ(4N BD"&@&,*@&,
F<. H"80,, pp. 184-187 ( F>@F84 153-161). 7 BD4<,DJ, S"NH,D @H<,R":, RH@ " <,0*J>"D@*>"b
@H&,HFH&,>>@FH\ b&:b,HFb @F>@&>Z<, N@Hb 4 &Z2Z&"`V4< $,FB@8@6FH&@, B@>bH4,< BD4<,>4H,:\>@ 8

HD">F(D">4R>@<J ^8@:@(4R,F8@<J JV,D$J ... ;,0*J>"D@*>Z, @D(">Z BD4:"("`H JF4:4b B@

L@D<J:4D@&">4` @$V4N BD4>P4B@& 4 BD@P,*JD. AD"&@&,*Z- <,0*J>"D@*>484 BD@&,:4 & ^H4N P,:bN
<>@0,FH&@ ">":4H4R,F84N 4FF:,*@&">46 4 4FF:,*@&">46, B@F&bV,>>ZN B@:4H48,. G,< >, <,>,,

BD"&4H,:\FH&" BD@*&4("`HFb F @FH@D@0>@FH\`. ?>4 2"8:`R4:4 :4T\ >,F8@:\8@ <>@(@FH@D@>>4N

F@(:"T,>46, JFH">"&:4&"`V4N BD4>P4BZ @H&,HFH&,>>@FH4 4 8@<B,>F"P44 BD4<,>4H,:\>@ 8

8@>8D,H>Z< &4*"< *,bH,:\>@FH4. AD"8H48" (@FJ*"DFH& F8J*>", 4 F:JR"4 <,0*J>"D@*>@(@

JD,(J:4D@&">4b B@ FJ*J D,*84". (Op. cit., ( F>@F8" 104 &ZT,), p. 375). 7D@<, H@(@, 8"F"bF\

H@(@ L"8H", RH@ >,F8@:\8@ `D4FH@&- <,0*J>"D@*>48@& &ZFHJB4:4 & B@:\2J FHD@(@6 @H&,HFH&,>>@FH4
(@FJ*"DFH& & F:JR"bN 8"H"FHD@L4R,F84N "&"D46, @> @H<,H4:, RH@ " BD,*FH"&:b,HFb FBD"&,*:4&Z<,
RH@ &>JHD4(@FJ*"DFH&,>>@, BD"&@ D"FFHZ8@&":@ @H&,HFH&,>>@FH\ 4 BD@H4&@BD"&>@FH\ & @H>@T,>44

>,8@H@DZN &4*@& ^8@:@(4R,F8@(@ JV,D$" ( @F@$,>>@ F&,DN@B"F>ZN *,b>46), @*>"8@ BD"&4H,:\FH&" >,

$Z:4 (@H@&Z B@FHJB4H\ H"84< @$D"2@< & B@Db*8, @$V,(@ BD4>P4B" >" JD@&>, <,0*J>"D@*>@6

@H&,HFH&,>>@FH4" (ibid., p. 378). E<. H"80, >,F8@:\8@ *@8J<,>H@& @ BD"&@&@6 B@24P44 H"84N

FHD">, 8"8 7">"*", ',D<">4b, FHD">Z `0>@H4N@@8,">F8@(@ D,(4@>", aB@>4b, _0>"b !LD48",
E@,*4>,>>@, 7@D@:,&FH&@ 4 =@&"b 1,:">*4b, & @H>@T,>44 @H&,HFH&,>>@FH4 (International Bar
Association, op., cit., ( F>@F8" 68 &ZT,). E<. H"80, ADJ G,6:@D, An Ecological
Approach to International Law: Responding to Challenges of Climate Change, London,
New York, Routledge (1998), p. 152. ( % >,8@H@D@6 FH,B,>4 4<,,HFb B@**,D08" & @H>@T,>44

FHD@(@6 @H&,HFH&,>>@FH4 & BD"8H48, (@FJ*"DFH& 4 FD,*4 BD"&@&,*@&. %<,FH, F H,<, &,D@bH>@,
BD,@$:"*",H <>,>4, @ H@<, RH@ @>" >, b&:b,HFb @$V,6 >@D<@6 <,0*J>"D@*>@(@ BD"&" & 8@>H,8FH,

HD">F(D">4R>@(@ JV,D$".)
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b) & 8"R,FH&, ":\H,D>"H4&Z 7@<4FF4b <@(:" $Z H"80, BD4@FH">@&4H\ F&@` D"$@HJ >"*

H,<@6 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4, B@ 8D"6>,6 <,D, >" *">>@< ^H"B,, *@ @8@>R"H,:\>@6

D"2D"$@H84 D,04<" BD,*@H&D"V,>4b &@ &H@D@< RH,>44. 7@<4FF44 F:,*J,H *@B@:>4H,:\>@ B@*@0*"H\

D"2&4H4b F@$ZH46 & BD@P,FF, B,D,(@&@D@& B@ BD@H@8@:"< @$ @H&,HFH&,>>@FH4;

F) D"2J<,,HFb, FJV,FH&J,H ,V, @*4> &"D4">H. 7@<4FF4b <@(:" $Z B@FH">@&4H\ BD,8D"H4H\

F&@` D"$@HJ >"* H,<@6 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4106, ,F:4 F"<" ',>,D":\>"b !FF"<$:,b >,

*"FH >@&@(@ 4 B,D,F<@HD,>>@(@ <">*"H".

68. 32 ^H4N HD,N &"D4">H@& EB,P4":\>Z6 *@8:"*R48 N@H,: $Z D,8@<,>*@&"H\ *:b D"FF<@HD,>4b 4

JH&,D0*,>4b &H@DJ` ":\H,D>"H4&J. AD,*FH"&:b,HFb bF>Z<, RH@ 7@<4FF4b B@8" ,V, >, F@R:", RH@

2>"R4H,:\>"b R"FH\ H@(@ <"H,D4":", 8@H@D"b $Z:" 4FF:,*@&">" 4 42JR,>" 7&,>H4>@<- #"8FH,D@< 4

#"D$@F@6 B@ &@BD@FJ @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4, >, @$,FB,R4&",H *@FH"H@R>@6 @F>@&Z *:b

@8@>R"H,:\>@6 *@D"$@H84 :`$ZN D,8@<,>*"P46 & ^H@6 F&b24. 7"8 BD,*FH"&:b,HFb, ^H" F4HJ"P4b >,

42<,>4:"F\ *"0, H,B,D\. ED,*4 (@FJ*"DFH& F@ND">b,HFb 4 BD,@$:"*",H H,>*,>P4b >, BD4>4<"H\

>48"8@6 8@>P,BP44 FHD@(@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&". ?HF`*", B,D&"b ":\H,D>"H4&" >,

106 E<. @$2@D :4H,D"HJDZ B@ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4, B@*(@H@&:,>>Z6 0JD>":@<
" '"D&"D* :@ D,&\`", 4 F@*,D0"V46Fb & >,< &Z&@* @ H@<, RH@ " F@@$V4H\ @ 8"84N $Z H@ >4 $Z:@
2"8@>>ZN @04*">4bN & @H>@T,>44 B@F:,*FH&46 *,6FH&4b 4:4 $,2*,6FH&4b *:b (@FJ*"DFH&, 8@H@DZ<
<@0,H $ZH\ BD4R4>,> ^8@:@(4R,F846 JV,D$, >, BD,*FH"&:b,HFb &@2<@0>Z<" ( 42*"H,:4 0JD>":"
" '"D&"D* :@ D,&\`", "Trends in International Environmental Law", & L. Guruswamy, G.
Palmer and B. Weston, eds., International Environmental Law and World Order: A
Problem-oriented Coursebook (St.Paul, Minn., West Pub. Co., 1994), pp. 330-332.).
AD@L,FF@D #D"J> 94, 8@<<,>H4DJb B@>bH4, <"H,D4":\>@6 @H&,HFH&,>>@FH4 2" " BD"&@<,D>@,
*,b>4,", B@FR4H":, RH@ " @>@ BD4>P4B4":\>@ >,BD"&4:\>@ B@>4<",HFb". " 7D@<, H@(@, - 8"8 @>
@H<,H4:, - BD4D@*" >,B@>4<">4b H"8@&", RH@ ,(@ D"FBD@FHD">,>4, <@0,H B@&:,R\ 2" F@$@6 @$V46
&Z&@* & @H>@T,>44 BD4>P4B@& @H&,HFH&,>>@FH4 (@FJ*"DFH&, B@F8@:\8J >,BD"&4:\>@, B@>4<">4,
8"F",HFb ^H4N BD4>P4B@& 4 >, @(D">4R4&",HFb @BD,*,:,>>@6 FL,D@6 BD@$:,<. % 2>"R4H,:\>@6 F&@,6
R"FH4 @H&,HFH&,>>@FH\ (@FJ*"DFH&, 8"8 *"&>@ BD4>bH"b BD"&4H,:\FH&"<4 4 FJ*"<4, 8"F",HFb
8"H,(@D46 BD"&@<,D>ZN &4*@& *,bH,:\>@FH4, 8@H@DZ, BD4R4>b`H &D,* ... A@4F8 BD4>P4B@&,
D,(J:4DJ`V4N " <"H,D4":\>J` @H&,HFH&,>>@FH\" 2" " BD"&@<,D>Z, &4*Z *,bH,:\>@FH4", 8"8
BD,*FH"&:b,HFb, BD@H4&@D,R4H &F,<J FJV,FH&J`V,<J BD"&@&@<J @BZHJ. ... & :`$@< F:JR",
BD"8H48" (@FJ*"DFH& 4 BD,P,*,>HZ, F@2*">>Z, <,0*J>"D@*>Z<4 FJ*"<4, >, B@**,D04&"`H B@>bH4b
<"H,D4":\>@6 @H&,HFH&,>>@FH4 2" BD"&@<,D>Z, &4*Z *,bH,:\>@FH4" (Ian Brownlie, System of
the Law of Nations: State Responsibility , Part I (Oxford Clarendon Press, 1983),
p. 50). E<. H"80, A.B. Boyle, "State Responsibility and International Liability for
Injurious Consequences of Acts not prohibited by International Law: A Necessary
Distinction?", International and Comparative Law Quarterly , vol. 39 (1990),
pp. 1-26. )`B`4 @H<,H4:, RH@ >,@$N@*4<@ " >"B@<>4H\, RH@ & @$V,< <,0*J>"D@*>@< BD"&,
BD4<,>,>4, B@>bH4b " *@:0>"b @F<@HD4H,:\>@FH\" 8"F",HFb >,2"8@>>ZN $,2*,6FH&46 (@FJ*"DFH&".
... <,0*J>"D@*>@, BD"&@ :4T\ HD,$J,H @H (@FJ*"DFH& F@$:`*"H\ " *@FH"H@R>J` @F<@HD4H,:\>@FH\"
4:4 " *@:0>J` @F<@HD4H,:\>@FH\". ]H@ b&:b,HFb <,D@6 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4" (op. cit.
( F>@F8" 56 &ZT,, pp. 369-370). EJ*\b M4<,>,F *, !D,R,(" @H<,H4: & F&@,6 '""(F8@6 :,8P44,
RH@ " 7@<4FF4b <,0*J>"D@*>@(@ BD"&" <J*D@ D,T4:" >, 8@*4L4P4D@&"H\ @*>@&D,<,>>@ H,<J
@H&,HFH&,>>@FH4 (@FJ*"DFH& 2" >,2"8@>>Z, *,b>4b 4 >@D<Z, 8"F"`V4,Fb <"H,D4":\>@6
@H&,HFH&,>>@FH4 2" @B"F>@FH4, &ZH,8"`V4, 42 BD"&@<,D>ZN &4*@& *,bH,:\>@FH4, B@ H@6 BD4R4>,,
RH@ " @*>@&D,<,>>@, D"FF<@HD,>4, ^H4N *&JN &@BD@F@& <@(:@ $Z :4T\ 2"HDJ*>4H\ 4N B@>4<">4,".
=,F8@:\8@ R:,>@& >"FH@bH,:\>@ BD42Z&":4 7@<4FF4` 8"8 <@0>@ F8@D,, 2">bH\Fb 8@*4L48"P4,6
@H&,HFH&,>>@FH4 (@FJ*"DFH&, &ZH,8"`V,6 42 D4F8@&, 4FH@R>48@< 8@H@DZN b&:b,HFb 2"8@>>@,, >@
@B"F>@, B@&,*,>4,. GDJ*>@FH\ H"8@6 8@*4L48"P44 F@FH@4H & H@<, RH@ ^H@H H4B @H&,HFH&,>>@FH4
&ZH,8",H :4T\ 42 *@(@&@D>@(@ BD"&", >, 4<,,H @F>@&Z & @$ZR>@< BD"&, 4:4 @$V4N BD4>P4B"N 4,
B@F8@:\8J @> 8"F",HFb F8@D,, 4F8:`R,>46, R,< @$V4N BD"&4:, >, <@0,H $ZH\ D"FBD@FHD">,> >"
FL,DZ, >, B@*B"*"`V4, B@* 8@>8D,H>Z, *@8J<,>HZ" (Recueil des Cours, 1978-I , vol. 159,
p. 273). )DJ(4, &Z*,D084, F<. Lefeber, op. cit. ( F>@F8" 47 &ZT,), p. 191 ( F>@F8" 40).
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BD,*FH"&:b:"F\ $Z F8@:\8@- >4$J*\ $@:,, BD4&:,8"H,:\>@6 F,(@*>b, R,< @>" $Z:" >,F8@:\8@ :,H

H@<J >"2"*.

69. % D"&>@6 <,D, bF>@, RH@ >,BD"&4:\>@ 4 >,J<,FH>@ @H&,D("H\ 2*,F\ 4 F,6R"F &@2<@0>@FH\

D"$@HZ >"* H,<@6 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4. G"8@6 8"H,(@D4R,F846 @H8"2 B@D@*4: $Z $@:\T,

BJH">4PZ & @H>@T,>44 BD4<,>4<@(@ BD"&" & F:JR", L"8H4R,F8@(@ JV,D$" 4:4 &D,*" R,D,2

<,0*J>"D@*>Z, (D">4PZ 4:4 >" (:@$":\>@< JD@&>, B@ BD4R4>, &4*@& *,bH,:\>@FH4,
@FJV,FH&:b,<ZN 4:4 D"2D,T",<ZN (@FJ*"DFH&"<4 >" 4N H,DD4H@D44 4:4 & *DJ(4N D"6@>"N,
>"N@*bV4NFb B@* 4N 4F8:`R4H,:\>@6 `D4F*48P4,6 4 8@>HD@:,<. G"8"b H@R8" 2D,>4b >, @HD"0":"

$Z & B@:>@6 <,D, D,T4H,:\>@(@ >"FHD@b $@:\T@6 (DJBBZ (@FJ*"DFH&, &ZFHJB"`V4N & B@:\2J

@$,FB,R,>4b F$":">F4D@&">>@FH4 4>H,D,F@& (@FJ*"DFH&"- 4FH@R>48" @B"F>ZN &4*@& *,bH,:\>@FH4 4
(@FJ*"DFH&, 8@H@DZ, <@(JH @8"2"H\Fb 2"HD@>JHZ<4. ]H@ H"80, >, *":@ $Z &@2<@0>@FH4 7@<4FF44 F

B@:\2@6 *:b F,$b 4FB@:\2@&"H\ :`$Z, *":\>,6T4, >"D"$@H84, 8@H@DZ, <@(JH B@b&4H\Fb B@ *">>@6

H,<,.

70. +F:4 7@<4FF4b $J*,H 4<,H\ &@2<@0>@FH\ 2">bH\Fb &@BD@F@< <,0*J>"D@*>@6 @H&,HFH&,>>@FH4,
,6, H,< >, <,>,,, B@HD,$J,HFb @BD,*,:4H\Fb & F&@,6 B@24P44 B@ >,F8@:\84< &@BD@F"<, F H,<

RH@$Z *@:0>Z< @$D"2@< JFH">@&4H\ D,04< @H&,HFH&,>>@FH4: @N&"HZ&",<Z, &4*Z *,bH,:\>@FH4,
L@D<" 4N @N&"H", @BD,*,:,>4, JV,D$", JFH">@&:,>4, FH,B,>4 JV,D$", 4*,>H4L48"P4b :4P" 4:4

:4P, & @H>@T,>44 8@H@DZN *@:0,> $ZH\ &@2$J0*,> 4F8, @BD,*,:,>4, H@(@, 8H@ <@0,H &@2$J0*"H\

4F8, >"2>"R,>4, L@DJ<" 4:4 L@DJ<@&, >" 8@H@DZN $J*JH &@2$J0*"H\Fb 4F84, @BD,*,:,>4,

4<,`V4NFb FD,*FH& BD"&@&@6 2"V4HZ, D@:\ (@FJ*"DFH&" & &ZB:"H, 8@<B,>F"P44, JF:@&4b,
D,(J:4DJ`V4, @H&,HFH&,>>@FH\ @B,D"H@D", @$FH@bH,:\FH&", 4F8:`R"`V4, @H&,HFH&,>>@FH\, HD,$@&">4,

@ >":4R44 FHD"N@&84 4 *DJ(@(@ L4>">F@&@(@ @$,FB,R,>4b 4 BD@P,*JDZ JD,(J:4D@&">4b FB@D@&.

71. % 2"8:`R,>4, <@0>@ H"80, @H<,H4H\, RH@ & >"FH@bV,< *@8:"*, >, *,:",HFb B@BZH84

D"2@$D"H\Fb F &@BD@F"<4 @ &@2<@0>@6 @8@>R"H,:\>@6 L@D<, BD@,8H@& FH"H,6 @ BD,*@H&D"V,>44.
7"8 & 7@<4FF44, H"8 4 & ',>,D":\>@6 !FF"<$:,, &Z*&4(":4F\ D"2:4R>Z, BD,*:@0,>4b & *4"B"2@>,

@H H4B@&@(@ 2"8@>" 4:4 DJ8@&@*bV4N BD4>P4B@& *@ D"2&,D>JH@6 8@>&,>P44. % 8"R,FH&, @*>@6 42

":\H,D>"H4& BD,*:"(":"F\ H"80, 4 D"<@R>"b 8@>&,>P4b. ]H@ &@BD@F, 8@H@DZ< 7@<4FF44 F:,*J,H

2">bH\Fb & 8@>P, F&@,6 D"$@HZ, " >, H,B,D\.

72. 1"HD@>JHZ6 >,8@H@DZ<4 (@FJ*"DFH&"<4 &@BD@F @ >"4$@:,, B@*N@*bV,6 BD@P,*JD,

JD,(J:4D@&">4b FB@D@& *:b H,<Z, 8"F"`V,6Fb BD,*@H&D"V,>4b107, $Z:@ $Z J<,FH>@ D"FF<@HD,H\

& F&b24 F D"$@H@6 >"* BD@,8H"<4 FH"H,6 @ BD,*@H&D"V,>44 &@ &H@D@< RH,>44.

-----

107 S&,6P"D4b, 8 BD4<,DJ, FR4H":", RH@ BD@,8H FH"H\4 17 @$ JD,(J:4D@&">44 FB@D@&

>,"*,8&"H,>. A@ <>,>4` S&,6P"D44, ,F:4 FB@D >, <@0,H $ZH\ D"2D,T,> F B@<@V\` 7@<4FF44

B@ JFH">@&:,>4` L"8H@&, (@FJ*"DFH&@- JR"FH>48 *@:0>@ 4<,H\ BD"&@ BD4$,(>JH\ 8 FJ*,$>@6
BD@P,*JD,, &,*JV,6 8 D,T,>4`, 4<,`V,<J @$b2"H,:\>J` F4:J (A/C.6/53/SR.13, BJ>8H 67).
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