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1. AD4 @BD,*,:,>44 H@(@, *@:0>" :4 BD4<,>bH\Fb FH"H\b 27 BD@,8H@& FH"H,6 & F:JR"bN, 8@(*"

@*>@ (@FJ*"DFH&@ F8:@>b,H *DJ(@, (@FJ*"DFH&@ >"DJT4H\ *@(@&@D F HD,H\4< (@FJ*"DFH&@<, B@D@6

J8"2Z&",HFb >" @$V4, BD4>P4BZ BD"&", >"BD4<,D, >" BD4>P4B, F@(:"F>@ 8@H@D@<J

BD"&@>"DJT,>4,< b&:b,HFb &@FBD,BbHFH&@&">4, @FJV,FH&:,>4` 2"8@>>@(@ BD"&" *DJ(@(@, &8:`R"b

BD"&@, @F>@&">>@, >" *@(@&@D,1. E H,< RH@$Z BD@&,D4H\ ^H@H "D(J<,>H, @$D"H4<Fb 8 ,(@

4FH@R>48J, 4 & ^H@6 F&b24 P,:,F@@$D"2>@ BD@&,FH4 8D"H846 8@<B"D"H4&>Z6 @$2@D2. 7"8 <Z

J&4*4<, & ">(:46F8@<, LD">PJ2F8@< 4 (,D<">F8@< BD"&,, " H"80, & BD"&, E@,*4>,>>ZN SH"H@&

BD42>",HFb, RH@ 2"&,*@<@, 4 J<ZT:,>>@, F8:@>,>4, 8 >"DJT,>4` *@(@&@D" b&:b,HFb (D"0*">F84<

1 E<., >"BD4<,D, H. Lauterpacht, "Contracts to Break a Contract" (1936), in
E. Lauterpacht (ed.), International Law, being the Collected Papers of Hersch
Lauterpacht , vol. 4 (1978) p. 340, at p. 374.

2 EB,P4":\>Z6 *@8:"*R48 0,:",H B@$:"(@*"D4H\ (- >" C@*0,D" ?’ 74L" 42 ;"(*":4>
8@::,*0", 7,<$D4*0, 2" B@<@V\ & B@*(@H@&8, >"FH@bV,(@ BD4:@0,>4b, " H"80, BD@L,FF@D@&

M"6>" 7.HP", #,6F4:" ;"D8,F4>4F" 4 G@>4 %,6D" 2" 4N B@:,2>Z, 8@<<,>H"D44.
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BD"&@>"DJT,>4,<, @*>"8@ & >4N 4<,`HFb &"0>Z, D"2:4R4b. % @H:4R4, @H >4N & 4F:"<F8@< BD"&,,
8"8 BD,*FH"&:b,HFb, H"8"b @H&,HFH&,>>@FH\ >, BD42>",HFb.

!>(:46F8@, BD"&@3

2. !>(:46F84, BD"&@&Z, >@D<Z, 8"F"`V4,Fb F8:@>,>4b 8 >"DJT,>4` *@(@&@D", @F>@&Z&"`HFb

>" @$V,< BD4>P4B,, FL@D<J:4D@&">>@< :@D*@< ;"8>@H">@< & *,:, "Quinn v. Leathem"
F:,*J`V4< @$D"2@<:

" %<,T"H,:\FH&@ & *@(@&@D>Z, @H>@T,>4b, BD42>">>Z, 2"8@>@<, BD4 @HFJHFH&44 *@FH"H@R>ZN

@BD"&*">46 *:b &<,T"H,:\FH&" b&:b,HFb >"DJT,>4,< 2"8@>>@(@ BD"&"" 4.

),:48H @B4FZ&",HFb B@- D"2>@<J: 8"8 F8:@>,>4, 8 >"DJT,>4` *@(@&@D" 4:4 F@*,6FH&4, ,<J,
B@*:,0"V,, BD,F:,*@&">4` & FJ*,$>@< B@Db*8, &@FBD,BbHFH&@&">4, @FJV,FH&:,>4` *@(@&@D>ZN BD"&

4:4 " BD4>P4B" & "Lumley v. Gye". ?> BD4<,>b:Fb 8 *@(@&@D"< &F,N &4*@&. E@ &D,<,>4 ,(@

B@b&:,>4b @> D"FF<"HD4&":Fb & 8"R,FH&, @*>@(@ 42 "FB,8H@& $@:,, @$V,(@ *,:48H",
2"8:`R"`V,(@Fb & " BDb<@< B@Fb("H,:\FH&, >" 2"8@>>Z, BD"&"". 3>Z<4 F:@&"<4, $Z:@ BD42>">@

BD@H4&@BD"&>Z< J<ZT:,>>@, 4 >,@BD"&*">>@, B@$J0*,>4, 8 >"DJT,>4` 2"8@>>@(@ BD"&", & *">>@<

F:JR", 2"8@>>@(@ BD"&" @*>@6 FH@D@>Z >" H@, RH@$Z *DJ("b 4FB@:>4:" *@(@&@D5.

3. ):b H@(@ RH@$Z "8H F8:@>,>4b *"&": @F>@&">4b *:b BD,*Xb&:,>4b 4F8", >,@$N@*4<@ >":4R4,

HD,N ^:,<,>H@&. %@- B,D&ZN, B@*FHD,8"H,:\ *@:0,> $ZH\ @F&,*@<:,> @ FJV,FH&@&">44 *@(@&@D" 4

>"<,D,&"H\Fb &@FBD,BbHFH&@&"H\ ,(@ 4FB@:>,>4`6. %<,FH, F H,<, 2>">4, H@R>@(@ F@*,D0">4b

*@(@&@D" >,@$N@*4<Z< >, b&:b,HFb7. %@- &H@DZN, J B@*FHD,8"H,:b >, *@:0>@ $ZH\ 8"84N- :4$@

3 % !>(:44 ^H@H &@BD@F D,(J:4DJ,HFb @$V4<, " >, FH"HJH>Z< BD"&@<: 8"8 BD,*FH"&:b,HFb,
BD"&@ B@ FJV,FH&J b&:b,HFb ">":@(4R>Z< & *DJ(4N FHD">"N @$V,(@ BD"&". 3>L@D<"P4` @

B@:@0,>44 & E@,*4>,>>ZN SH"H"N F<. & BJ>8H"N 4-5 >40,.

4 [1901] AC 495, 510. %B,D&Z, *,:48H $Z: BD42>"> & "Lumley v. Gye " (1853 ) 2 E &
B 216. E@&D,<,>>Z<4 DJ8@&@*bV4<4 BD,P,*,>H"<4 b&:b`HFb: J.T. Stratford & Sons Ltd. v.
Lindley [1965] AC 269 (HL), Merkur Island Shipping Corp v. Laughten [1983]
2 AC 570 (HL); Associated British Ports v. TGWU [1989] 1 WLR 939 (CA); British
Telecommunications plc v. Ticehurst [1992] ICR 383 (CA); Middlebrook Mushrooms Ltd .
v. TGWU [1993] ICR 612 (CA); Law Debenture Trust Corp. v. Ural Caspian Oil Corp .
Ltd . [1994] 3 WLR 1221 (CA).

5 E<. Lumley v. Gye (1853 ) 2 E & B 216, 232 (Erle J); Allen v. Flood [1898]
AC 1, 96 (Lord Watson); Quinn v. Leathem [1901] AC 495, 510 (Lord Macnaghten);
Associated British Ports v. TGWU [1989] 1 WLR 939, 959 (Butler-Sloss LJ),
964 (Stuart-Smith LJ); F v. Wirral MBC [1991] Fam 69, 107 (Ralph Gibson LJ),
114-115 (Stuart-Smith LJ).

6 E<. Merkur Island Shipping Corp. v. Laughten [1983] 2 AC 570, 608 (Lord
Diplock); Middlebrook Mushrooms Ltd. v. TGWU [1993] ICR 612, 621 (Neill LJ).

7 Stratford v. Lindley [1965] AC 269; Merkur Island Shipping Corp. v. Laughten
[1983] 2 AC 570, 609 (Lord Diplock).
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*@FH"H@R>ZN @BD"&*">46 *:b H"84N *,6FH&468. % ^H@6 F&b24 FJ*Z <@(JH JR4HZ&"H\ " N"D"8H,D
>"DJT,>>@(@ *@(@&@D"; B@24P4` FH@D@> *@(@&@D"; @F>@&">4b *:b >"DJT,>4b; FD,*FH&",
4FB@:\2@&"&T4,Fb *:b F@*,6FH&4b >"DJT,>4`; F&b2\ :4P", F@*,6FH&J`V,(@ >"DJT,>4`, F :4P@<,
>"DJT"`V4< *@(@&@D; 4 ... P,:\, 8@H@DJ` BD,F:,*J,H :4P@, F@*,6FH&Jb >"DJT,>4`" 9. ):b

@BD"&*">4b B@*FHD,8"H,:\FH&" >,*@FH"H@R>@ *@8"2"H\, RH@ @H&,HR48 *,6FH&@&": *@$D@F@&,FH>@,
@HFH"4&"b 2"8@>>Z6 4>H,D,F; >,@$N@*4<@ >":4R4, F&@,(@ D@*" <@D":\>@6 @$b2">>@FH410 4:4

@H*,:\>@(@ 2"8@>>@(@ BD"&" *,6FH&@&"H\11. %- HD,H\4N, *@(@&@D *@:0,> $ZH\ *,6FH&4H,:\>@

>"DJT,>, & D,2J:\H"H, R,(@ 4FHPJ *@:0,> $ZH\ >">,F,> D,":\>Z6 JV,D$12.

AD"&@ E@,*4>,>>ZN SH"H@&13

4. % 7@*4L48"P44 BD,P,*,>H>@(@ BD"&", @H>@FbV,(@Fb 8 *,:48H"< ( &H@D@, 42*">4,, 1977 (@*)
(The Restatement 2d of the Law of Torts (1977), D"FF<"HD4&",HFb &@BD@F @$ " J<ZT:,>>@<
&@FBD,BbHFH&@&">44 HD,H\4< :4P@< 4FB@:>,>4` *@(@&@D"" 4 § 766 BD,*JF<"HD4&",H F:,*J`V,,:

" %Fb8@, :4P@, 8@H@D@, J<ZT:,>>@ 4 >,>"*:,0"V4< @$D"2@< BD,BbHFH&J,H 4FB@:>,>4`

*@(@&@D" ( 2" 4F8:`R,>4,< $D"R>@(@ *@(@&@D") <,0*J *DJ(4< :4P@< 4 HD,H\4< :4P@<

B@FD,*FH&@< B@*FHD,8"H,:\FH&" 4:4 4>Z< @$D"2@< 2"FH"&:b,H HD,H\, :4P@ >, 4FB@:>4H\

*@(@&@D, >,F,H @H&,HFH&,>>@FH\ B,D,* ^H4< *DJ(4< :4P@< 2" <"H,D4":\>Z6 JV,D$,
>">,F,>>Z6 & D,2J:\H"H, >,4FB@:>,>4b HD,H\4< :4P@< *@(@&@D"".

E@FH"&4H,:4 § 766 4FB@:\2@&":4 H,D<4> " >,>"*:,0"V4< @$D"2@<" *:b H@(@, RH@$Z &Z2&"H\

F<ZF:@&J` "FF@P4"P4` F B@>bH4,< " >,@BD"&*">>@FH4". #Z:@ F@RH,>@, RH@ B@F:,*>46 H,D<4>,
8@H@DZ6 R"V, &F,(@ 4FB@:\2J,HFb FJ*"<4, " & F:4T8@< F4:\>@6 L@D<, B@*D"2J<,&",H, RH@ &F,

8 E@(:"F>@ Clerk & Lendsell on Torts (17 th ed, London: 1994), 1281,
" FL@D<J:4D@&"H\ 8"8J`- :4$@ @$VJ` >@D<J, 8"F"`VJ`Fb N"D"8H,D" ^H@(@ "D(J<,>H" 2"V4HZ,
>,&@2<@0>@". E<., >"BD4<,D, Glamorgan Coal Co. v. South Wales Miners ’ Federation
[1903] 2 KB 545, 573-574 (Romer LJ), 577 (Striling LJ); Smithies v. National
Association of Operative Plasterers [1909] 1 KB 310; Hill v. First National Finance
Corp . [1989] 1 WLR 225 (CA).

9 Glamorgan Coal Co ., 574 (Romer LJ), adopted in British Industrial Plastics
v. Ferguson [1938] 4 All ER 479, 510 (Slesser LJ) and in Greig v. Insole [1978]
1 WLR 302, 340-341 (Slade J).

10 Glamorgan Coal Co ., 574 (Romer LJ), adopted in British Industrial Plastics
v. Ferguson [1938] 4 All ER 479, 510 (Slesser LJ) and in Greig v. Insole [1978]
1 WLR 302, 340-341 (Slade J).

11 ="BD4<,D, Hill v. First National Finance Corporation [1989] 1 WLR 225.
=,8@H@DZ, *DJ(4, FHD">Z @$V,(@ BD"&" 2">4<"`H $@:,, :4$,D":\>J` B@24P4` & @H>@T,>44

@BD"&*">46.

12 Jones Bros. (Hunstanton) Ltd. v. Stevens [1955] 1 QB 275.

13 AD,P,*,>H>@, BD"&@ N@D@T@ D,2`<4D@&">@ & D"$@H, "Prosser and Keeton on Torts" (5 th

ed., St. Paul: 1984, with 1988 Pocket Part), § 129, F@(:"FJ`V,6Fb F Restatement 2d.
E:,*J,H @H<,H4H\, RH@ & @H:4R4, @H B@24P44 & *DJ(4N TH"H"N E@,*4>,>>ZN SH"H@&, " H"80, &@

KD">P44, 9J424">" >, BD42>",H B@>bH4, *,:48H".
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F@@H&,HFH&J`V4, L"8H@DZ @H>@FbHFb 8 "D(J<,>H"P44 2"V4HZ". % § 767 B,D,R4F:b`HFb " K"8H@DZ,
JR4HZ&",<Z, BD4 @BD,*,:,>44 H@(@, b&:b,HFb :4 &<,T"H,:\FH&@ >,>"*:,0"V4<". ?>4 &8:`R"`H &

F,$b F:,*J`V,,:

"a) N"D"8H,D B@&,*,>4b 4FB@:>4H,:b,

b) <@H4& 4FB@:>4H,:b,

c) 4>H,D,FZ *DJ(@(@ :4P", >" 8@H@DZ, B@Fb(",H 4FB@:>4H,:\ F&@4<4 *,6FH&4b<4,

d) 4>H,D,FZ, BD,F:,*J,<Z, 4FB@:>4H,:,<,

e) @$V,FH&,>>Z, 4>H,D,FZ, F&b2">>Z, F 2"V4H@6 F&@$@*Z *,6FH&46 4FB@:>4H,:b 4

*@(@&@D>ZN 4>H,D,F@& *DJ(@(@ :4P",

f) FH,B,>\ BD4R"FH>@FH4 B@&,*,>4b 4FB@:>4H,:b 8 &<,T"H,:\FH&J, 4

g) @H>@T,>4b <,0*J FH@D@>"<4".

5. % 8@<<,>H"D44 c (Comment c ) 8 § 766 BD@F:,04&",HFb BD@4FN@0*,>4, BD"&" E@,*4>,>>ZN

SH"H@& @H @*>@(@ 4 H@(@ 0, ">(:46F8@(@ 4FH@R>48" - Lumley v. Gye. ),:48H BD4<,>b:Fb &

E@,*4>,>>ZN SH"H"N 8@ &F,< &4*"< *@(@&@D@&, 2" 4F8:`R,>4,< $D"R>ZN *@(@&@D@&14. 7"8 4 &

">(:46F8@< BD"&,, >,@$N@*4<@ JFH">@&:,>4, @F&,*@<:,>>@FH4 @H&,HR48" @ *@(@&@D, (Comment i ) 4

>"<,D,>4b &@FBD,BbHFH&@&"H\ 4FB@:>,>4` *@(@&@D" (Comment j ).

',D<">F8@, BD"&@15

6. A@*FHD,8"H,:\FH&@ 8 >"DJT,>4` *@(@&@D" ("Verleitung zum Vertragsbruch") BD,*FH"&:b,H

F@$@6 *,:48H F@(:"F>@ § 826 ''I, & 8@H@D@< JFH">"&:4&",HFb @$V"b L@D<" *,:48H>@6

@H&,HFH&,>>@FH4 2" J<ZT:,>>@, >">,F,>4, JV,D$" contra bonos mores ("sittenwidrig") 16.
?*>"8@ (,D<">F8@, BD"&@ " BD4*,D04&",HFb @(D">4R,>>@6 H@R84 2D,>4b [ 4] >, D"FF<"HD4&",H F"<@

B@ F,$, &@FBD,BbHFH&@&">4, @FJV,FH&:,>4` R\4N- :4$@ *@(@&@D>ZN BD"& & 8"R,FH&, *,:48H>@(@

14 E<. Comment d . E@(:"F>@ ">(:46F8@<J BD"&J, *,:48H BD4<,>b,HFb 8 *@(@&@D"< &F,N

&4*@&: Clerk & Lindsell , 1178. %<,FH, F H,<, F:,*J,H @H<,H4H\, RH@ @$ZR>@ FR4H",HFb

@BD"&*">>Z<, 8@(*" @H,P &<,T4&",HFb, F H,< RH@$Z &@FBD,BbHFH&@&"H\ &FHJB:,>4` ,(@ D,$,>8" &

$D"8 F $,2>D"&FH&,>>Z< :4P@<: Glamorgan Coal , 577 (Stirling LJ) & [1905] AC 239, 249
(Lord James, HL); Crofter Hand Woven Harris Tweed Co. v. Veitch [1942] AC 435, 442-
443 (Simon LC).

15 E<. B. Markesinis, The German Law of Obligations , Vol. II, The Law of Torts :
A Comparative Introduction , 3 rd ed., rev. and amend. (Oxford, 1997), p. 898;
Zweigert & Kötz, 622-623.

16 E<. RGJW 1913, 866; RGZ 78, 14, 17; RGJW 1913, 326; BGH NJW 1981, 2184, as
cited by Markesinis, 898. E<. H"80, *,:", BD4&,*,>>Z, & Palandt. Bürgerliches
Gesetzbuch (53 rd ed., Munich: 1994), § 826 mn 52 (ed. H. Thomas); Münchner Kommentar
zum Bürgerlichen Gesetzbuch (3 rd ed., Munich: 1997), § 826 mn 123 ff.
(ed. P. Ulmer).
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B@&,*,>4b17. AD@FH@(@ 2>">4b @ >"DJT,>44 4:4 " F@*,6FH&4b" & >"DJT,>44 *@(@&@D" F HD,H\,6

FH@D@>@6 $J*,H >,*@FH"H@R>@18. %,DN@&>Z6 L,*,D":\>Z6 FJ* ( %KE) 2"b&4: F:,*J`V,,:

" GD,$@&">4b 42 *@(@&@D" >, @H>@FbHFb 8 BD"&"<, >"DJT,>4, 8@H@DZN F"<@ B@ F,$, *",H

@F>@&">4b *:b HD,$@&">46 42 *,:48H". !>":@(4R>Z< @$D"2@<, F@@$D"0,>4b <@D":\>@(@

B@Db*8" >, @$b2Z&"`H >,2"&4F4<J` HD,H\` FH@D@>J & F:JR", 8@::4244 B@*R4>bH\ F@$FH&,>>Z,

4>H,D,FZ 4>H,D,F"< *@(@&"D4&"`V4NFb FH@D@>. A@^H@<J >,:\2b BD,*Xb&4H\ HD,$@&">4, @

&@2<,V,>44 JV,D$" >" @F>@&">44 § 826 ''I 8 HD,H\,6 FH@D@>, :4T\ B@ H@6 BD4R4>,, RH@

@>" F@*,6FH&@&":" >"DJT,>4` [ *@(@&@D"] ... IH&,D0*,>4, @ B@&,*,>44 contra bonos
mores b&:b,HFb N@D@T@ @$@F>@&">>Z< :4T\ & F:JR"bN, F&b2">>ZN F F,D\,2>Z< @F8@D$:,>4,<

>D"&FH&,>>@FH4, 8@(*" B@&,*,>4, HD,H\,6 FH@D@>Z >, F@(:"FJ,HFb F @F>@&@B@:"("`V4<4

HD,$@&">4b<4 2"8@>@B@F:JT>@FH4 ("Grundbedürfnissen loyaler Rechtsgesinnung")" 19.

% BD"8H48, %KE BD@R>@ JH&,D*4:Fb BD4>P4B, F@(:"F>@ 8@H@D@<J &<,T"H,:\FH&@ HD,H\,6 FH@D@>Z &

*@(@&@D>Z, @H>@T,>4b b&:b,HFb *,:48H@< " :4T\ & H@< F:JR",, ,F:4 HD,H\b FH@D@>"

BD@*,<@>FHD4D@&":" @F@$J` FH,B,>\ $,2D"FFJ*>@(@ 4:4 $,2@H&,HFH&,>>@(@ B@&,*,>4b

[Rücksichtslosigkeit] B@ @H>@T,>4` 8 *@(@&"D4&"`V,6Fb FH@D@>,, 8@H@D@6 >">,F,> JV,D$ &

D,2J:\H"H, >"DJT,>4b *@(@&@D"" 20. 7"8 $J*,H @$FH@bH\ *,:@, >"BD4<,D, & H@< F:JR",, ,F:4

HD,H\b FH@D@>" " &FHJB",H & H"6>Z6 F(@&@D F *@:0>48@< B@ *@(@&@DJ F 8@>8D,H>@6 P,:\` F*,:"H\

HV,H>Z<4 BD,H,>244 F@@H&,HFH&J`V,(@ 8D,*4H@D"" 21 4:4 ,F:4 HD,H\b FH@D@>" @$,V",H @$,2@B"F4H\

*@:0>48" @H BD,H,>246 8D,*4H@D"22. 7D@<, H@(@, FBD@&@P4D@&">>@, >"DJT,>4, *@:0>@ 4(D"H\

D,T"`VJ` D@:\ & *,:, 4FB@:>,>4b *@(@&@D" & P,:@< 4 >, *@:0>@ $ZH\ >"DJT,>4,< 8"8@(@- :4$@
&H@D@FH,B,>>@(@ 4:4 >,FJV,FH&,>>@(@ B@:@0,>4b.

KD">PJ2F8@, BD"&@23

7. %Fb8@, :4P@, 8@H@D@, J<ZT:,>>@ B@<@(",H *DJ(@<J >"DJT4H\ *@(@&@D>@, @$b2"H,:\FH&@ B@

@H>@T,>4` 8 HD,H\,<J :4PJ, F@&,DT",H F@(:"F>@ FH"H\b< 1382 4 1383 'D"0*">F8@(@ 8@*,8F"

17 W. van Gerven et al., Tort Law. Scope of Protection (Oxford: 1998), 279.

18 E<. BGH NJW 1969, 1293 ff., cited by Markesinis, 898; BGH NJW 1994, 128,
excerpted in van Gerven et al., 277-279 (trans N. Sims).

19 BGH NJW 1994, 128, excerpted in van Gerven et al., 278 (with minor amendment,
references omitted).

20 van Gerven et al., 279.

21 BGH NJW 1994, 128, excerpted in van Gerven et al., 278.

22 E<. BGH NJW 1981, 2184, as cited by R. Youngs, English, French and German
Comparative Law (London: 1998), 282, note 422.

23 A@:,2>Z6 @$2@D F@*,D04HFb & V. Palmer, "A comparanive study (from a Common law
perspective) of the French action for wrongful interference with contract" (1992)
40 Am J Comp L 297.
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*,:48H & @H>@T,>44 0,DH&Z >"DJT,>4b24. 7"8 BD,*FH"&:b,HFb, @H&,HFH&,>>@FH\ 2" &<,T"H,:\FH&@

& *@(@&@D>Z, @$b2"H,:\FH&" *DJ(@(@ :4P" (" @H&,HFH&,>>@FH\ HD,H\4N :4P & 8"R,FH&, F@JR"FH>48@&"
4:4, & >,8@H@DZN 8@>8D,H>ZN @H>@T,>4bN, " >,*@$D@F@&,FH>"b 8@>8JD,>P4b") >, 2"&4F4H @H H@(@,
*,6FH&4H,:\>@ :4 @H&,HR48 B@*FHD,8": 4:4 B@$J0*": 8 F@&,DT,>4` D"FF<"HD4&",<@(@ >"DJT,>4b.
1>">4, @ FJV,FH&@&">44 *@(@&@D>@(@ @$b2"H,:\FH&" *@FH"H@R>@ *:b @$@F>@&">4b @H&,HFH&,>>@FH4,
8"8 ^H@ $Z:@ D"2XbF>,>@ 8"FF"P4@>>Z< FJ*@< & *,:, "Dlle Pedelmas et autres c. Epoux
Morin et autre" 25. EH">*"DH>"b >@D<" BD"&" (:"F4H F:,*J`V,,:

" &Fb8@, :4P@, 8@H@D@, J<ZT:,>>@ B@<@(",H *DJ(@<J :4PJ >"DJT"H\ ,(@ *@(@&@D>Z,

@$b2"H,:\FH&", F@&,DT",H *,:48H B@ @H>@T,>4` 8 0,DH&, >"DJT,>4b ..." 26.

A@ 8:"FF4R,F8@<J 42D,R,>4` E"&"H\, " FJ*,$>"b BD"8H48" .., F @*>@6 FH@D@>Z, B@*H&,D0*",H

*,:48H>Z6 N"D"8H,D @H&,HFH&,>>@FH4 HD,H\,(@ :4P" 8"8 F@JR"FH>48" 4 .., F *DJ(@6 FH@D@>Z,
*@&@:\FH&J,HFb & BD4>P4B, @BD,*,:,>4,< &4>Z & F4:J @F&,*@<:,>>@FH4 @ *@(@&@D,, >, HD,$Jb BD4

^H@< >":4R4b *DJ(@6 &4>Z" 27.

8. #@:,, @BD,*,:,>>@ &ZF8"2":Fb E,DD" & F&@,6 2"B4F8, B@ *,:J "Pedelmas c. Morin":

" )@FH"H@R>@ H@(@, RH@$Z HD,H\, :4P@ *,6FH&@&":@ J<ZT:,>>@, $J*JR4 @F&,*@<:,>>Z< @

FJV,FH&@&">44 @$b2"H,:\FH&" .., 8 >"DJT,>4` 8@H@D@(@ @>@ BD4R"FH>@. %"0>@ >, H@, RH@

HD,H\, :4P@ B@*FHD,8",H *@:0>48" 8 >"DJT,>4` ,(@ @$b2"H,:\FH&", " H@, RH@ @>@ 4(D",H

@BD,*,:b`VJ` D@:\ & @H>@T,>44 >,&ZB@:>,>4b *@(@&@D"" 28.

%4>,6 F@(:"T",HFb:

" ?F&,*@<:,>>@FH\ @ FJV,FH&@&">44 *@(@&@D" 4 J<ZT:,>>@, F@&,DT,>4, *,b>46,
BD,BbHFH&J`V4N ,(@ 4FB@:>,>4`, *@FH"H@R>@ *:b JFH">@&:,>4b &4>Z HD,H\,6 FH@D@>Z" 29.

9. ]H4 BD4>P4BZ $Z:4 >,@$ZR>Z< @$D"2@< BD4<,>,>Z & Db*, *,:, & 8@H@DZN $Z:@ BD42>">@,
RH@ >":4R4, FB,P4":\>@6 *4FHD4$\`H@DF8@6 F,H4, F@2*">>@6 B@ *@(@&@DJ >,F8@:\84<4

BD@42&@*4H,:b<4 inter se, <@0,H FH"H\ @F>@&">4,< *:b >"FHJB:,>4b *,:48H>@6 @H&,HFH&,>>@FH4

24 E<. Civ 27 mai 1908, D 1908, p. 459; Com 29 mai 1967, Bull civ III, n°209;
Com 11 oct 1971, D 1972, p. 120; Civ 2 e 13 avr 1972, D 1972, p. 440; Civ 3 e 10 mai
1972, Bull civ III, n°300; Civ 3 e 8 jul 1975, Bull civ III, n°249; Com 13 mars 1979,
D 1980, p. 1, note Serra; Com 23 avr 1985, Bull civ IV, n°124; Com 5 févr 1991,
Bull civ IV, n°51; Com 4 mai 1993, Bull civ IV, n°164.

25 Com 3 mars 1979, D 1980, p. 1.

26 Ibid.

27 R. Savatier, Traité de la responsabilité civile en droit français. Tome I
(Paris: 1939), § 144, footnotes omitted.

28 Com 3 mars 1979, D 1980, p. 2. E<. H"80, Lehmann c. Soc des comédiens
français Req 2 juin 1930, Gaz Pal 1930, 2, p. 119; Maréchal c. Epoux Lousteau Com
4 mai 1993, Bull civ IV, n°164.

29 G. Viney, Introduction à la responsabilité (2 nd ed., Paris, 1995), § 207-2.
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F@(:"F>@ FH"H\, 1382 " >,*@$D@F@&,FH>@(@" *4FHD4$\`H@D", 8@H@DZ6 B@:JR",H 4 D,":42J,H 4N

BD@*J8P4`30. % *,:, "SARL Geparo Im En Export BV c. SNC Les Parfums Cacharel et
Cie" 31 8"FF"P4@>>Z6 FJ* 2"b&4: F:,*J`V,,:

" E JR,H@< FH"H\4 1382 'D"0*">F8@(@ 8@*,8F" ... B@FD,*>48, >, b&:b`V46Fb R:,>@<

2"8@>>@6 FB,P4":\>@6 *4FHD4$\`H@DF8@6 F,H4, F@&,DT",H *,:48H, ,F:4 @> BZH",HFb B@:JR4H\

@H *4FHD4$\`H@D" - R:,>" F,H4, & >"DJT,>4, *@(@&@D" @$ JR"FH44 & ^H@6 F,H4, B"DH4`

H@&"D@&, D,":42J,<ZN R,D,2 ^HJ F,H\ ..." 32.

!>":@(4R>Z< @$D"2@<, & *,:, "Soc. Allones Distribution Centre Leclerc et autre
c.Soc.Anon.Estée Lauder", 8"FF"P4@>>Z6 FJ* 2"b&4: F:,*J`V,,:

" E JR,H@< FH"H\4 1382 'D"0*">F8@(@ 8@*,8F" ... FB,P4":\>"b *4FHD4$\`H@DF8"b F,H\

8@>8JD4DJ,H F 8@<B">4b<4 "Soc. Allones" 4 "Direct Distribution" 4 ... B@F:,*>4,

F@&,DT4:4 *,:48H, 4<B@DH4D@&"& 4 D,":42@&"& H@&"DZ, >, $J*JR4 R:,>"<4 *4FHD4$\`H@DF8@6

F,H4 ..." 33.

?H<,R":"F\ >@&42>" ^H4N *,:, @*>"8@ @>4 $Z:4 &FHD,R,>Z F @*@$D,>4,<34.

10. ?R,&4*>@, RH@ *:b >"FHJB:,>4b @H&,HFH&,>>@FH4 F"< *@(@&@D, 8@H@DZ6 >"DJT",HFb, *@:0,>

$ZH\ 2"8@>>Z<. ?*>"8@ B@<4<@ ^H@(@, 8"8 BD,*FH"&:b,HFb, @HFJHFH&J,H bF>@ &ZD"0,>>@,

B@:@0,>4, B@ &@BD@FJ @$ @BD"&*">44 &<,T"H,:\FH&" & *@(@&@D>Z, @H>@T,>4b. % ^H@6 F&b24 &"0>@

J8"2"H\ >" H@, RH@ @H&,HFH&,>>@FH\ 2" &<,T"H,:\FH&@ & *@(@&@D>Z, @H>@T,>4b D"FF<"HD4&",HFb 8"8

F:,*FH&4, >"DJT,>4b " @$V,6 @$b2">>@FH4 >, >">@F4H\ JV,D$ *DJ(4<" 35:

" 9`$@6 JV,D$, 8@H@DZ6 @*4> R:,> @$V,FH&" BD4R4>4: *DJ(@<J 4 8@H@DZ6 B,D&Z6 <@(

BD,*&4*,H\ 4 BD,*@H&D"H4H\, &:,R,H 2" F@$@6, F:,*@&"H,:\>@, BD,2J<BP4` &4>Z 4

@H&,HFH&,>>@FH4" 36.

?*>"8@, 8"8 BD,*B@:"(",H F:@&@ " BD,2J<BP4b", " BD4R4>,>>Z6 JV,D$ <@0,H ... $ZH\ @BD"&*">

D,":42"P4,6 8"8@(@- :4$@ BD"&"" - BD"&", 8@H@D@,, " ,F:4 (@&@D4H\ BD@FH@ 4 >, F@&F,<

30 E<. Com 16 févr 1988, Bull civ IV, n 76; Com 13 déc 1988, Bull civ IV, n 343
& 344; Com 31 jan 1989, Bull civ IV, n 45; Com 21 mars 1989, Bull civ IV, n 98;
10 mai 1989, D 1989, p. 427, esp 3 e, 4 e & 5e.

31 Com 21 mars 1989, D 1989, p. 427 (4 e Espèce).

32 Ibid.

33 Com 10 mai 1989, D 1989, p. 427 (5 e Espèce).

34 Note Bénabent, D 1989, p. 429 at pp. 430-431.

35 E<. Savatier (1939), chap. III.

36 Ibid., § 35.
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8@DD,8H>@", E"&"H\, &8:`R",H & R4F:@ " BD"&, *@BJF8"`V4N >">,F,>4, JV,D$" *DJ(4<" 37.
E@(:"F>@ E"&"H\,:

" % $@:\T4>FH&, F:JR",& BD"&", *@BJF8"`V4, >">,F,>4, JV,D$" *DJ(4<, & *@FH"H@R>@6

FH,B,>4 @F>@&Z&"`HFb >" FBD"&,*:4&@FH4. ?>4 BD@*48H@&">Z ... B@HD,$>@FHb<4 042>4

@$V,FH&". 3<4 b&:b`HFb, >"BD4<,D, BD"&@ &ZD"0"H\ F&@, <>,>4, [ 4:4] BD"&@ >"

8@>8JD,>P4` ... ?>4 b&:b`HFb @F>@&">>Z<4 >" FBD"&,*:4&@FH4 BD"&"<4, *@BJF8"`V4<4

>">,F,>4, JV,D$" *DJ(4<. 7D@<, H@(@, @>4 @HD"0"`H H,F>J` F&b2\ F BD4>P4B"<4 2"V4HZ

F&@$@*Z 4>*4&4*", F&@$@*Z <ZF:4 4 F:@&", F&@$@*Z H@D(@&:4 4 HDJ*" ..." 38.

?> B@*D"2*,:b,H ^H4 @$V4, @BD"&*"H,:\>Z, "D(J<,>HZ >" BbH\ 8"H,(@D46, 42 8@H@DZN 2*,F\

F:,*J,H JB@<b>JH\ :4T\ *&,. A,D&"b - ^H@ H@, RH@ <@0>@ >"2&"H\ BD"&@< >" 8@>8JD,>P4`:

" AD"&@ >">@F4H\ @BD,*,:,>>Z6 JV,D$ BD@4FH,8",H 42 >,42$,0>@(@ B"D"::,:42<" 2"8@>>@6
*,bH,:\>@FH4 :`*,6: ^H@ BD"&", F&b2">>Z, F 8@>8JD,>P4,6. 7"84< $Z >4 $Z: 4N 4FH@R>48

( 8@>8JDF, FJ*,$>@, D"2$4D"H,:\FH&@, FN@*FH&@ BD@L,FF46 4 H. *.), H@, RH@ B@:JR",H

8@>8JD,>H ( 8@<B,>F"P4`, <,FH@, DZ>@8, 8:4,>H@&), *@FH",HFb ,<J H@:\8@ 2" FR,H *DJ(4N.
7"8@6 $Z JV,D$ ^H@ >4 >">@F4:@ *DJ(4<, ,(@ *,bH,:\>@FH\ b&:b,HFb 2"8@>>@6 ..." 39.

7"8@6 $Z >4 $Z:" @$V"b *,6FH&4H,:\>@FH\ ^H@(@ BD4>P4B", 8"FF"P4@>>Z6 FJ* & &"0>,6T,< *,:,

"Dœuillet et Cie c. Raudnitz" 40 JFH">@&4: FHD@(4, BD,*,:Z BD"&" >" 8@>8JD,>P4` & H@6

R"FH4, & 8@H@D@6 @>@ F&b2">@ F &<,T"H,:\FH&@< & *,6FH&4H,:\>Z, *@(@&@D>Z, @$b2"H,:\FH&", B@

<,>\T,6 <,D, & 8@>8D,H>@< F:JR", F HDJ*@&Z<4 *@(@&@D"<4. %B@F:,*FH&44 ">":@(4R>Z, BD,*,:Z

BD4<,>b:4F\ & BD4>P4B,, ,F:4 >, &F,(*" & @H>@T,>44 8@>8D,H>ZN L"8H@&, 8 >,F8@:\84< *DJ(4<

&4*"< 8@<<,DR,F8@(@ *@(@&@D".

11. %H@D"b 8"H,(@D4b, @BD,*,:,>>"b E"&"H\,, - ^H@ F"<@2"V4H" 4/ 4:4 >,@$N@*4<@FH\:

" 7"8 4 B"D"::,:\>"b *,bH,:\>@FH\, 2"8@>>"b *,bH,:\>@FH\, BD@H4&@D,R"V"b 4>H,D,F"<

*DJ(4N, >">@F4H >,42$,0>Z6 JV,D$. % ^H@< FJH\ BD"& >" 2"V4HJ. ?>4 <@(JH F:J04H\

2"V4H>Z< "D(J<,>H@< 8"8 *:b 8"8@6- :4$@ 2"8@>>@6 (DJBBZ ( >"P4@>":\>@6,
BD@L,FF4@>":\>@6, F@P4":\>@6 4:4 D,:4(4@2>@6), H"8 4 *:b 4>*4&4*". 3N BD4<,D"<4

b&:b,HFb 2"8@>>"b 2"V4H", 4F8@&Z, HD,$@&">4b 4 F@FH@b>4, >,@$N@*4<@FH4 ..." 41.

% *,:,, 8"F"`V,<Fb 4<B@DH,D"/ *4FHD4$\`H@D" B"DL`<,D>ZN 42*,:46, >, &N@*bV,(@ & FB,P4":\>J`

*4FHD4$\`H@DF8J` F4FH,<J, 8"FF"P4@>>Z6 FJ*, D"FF<@HD,& L"8HZ, B@FH">@&4:, RH@, B@F8@:\8J

*@8"2"H,:\FH&", B@2&@:b`V4, JFH">@&4H\ @H8:@>,>4b BD4 2"8JB8, H@&"D@&, @HFJHFH&J`H, 4FH,P >,

>"DJT4: FH"H\` 1382. A@* " @H8:@>,>4b<4 BD4 2"8JB8, H@&"D@&" 8"FF"P4@>>Z6 FJ* @R,&4*>@

B@>4<",H 4N BD4@$D,H,>4, J JR"FH>48" FB,P4":\>@(@ *4FHD4$\`H@DF8@(@ F@(:"T,>4b & >"DJT,>4,

*@(@&@D>@(@ @$b2"H,:\FH&" ^H@(@ JR"FH>48". !>":@(4R>Z, &Z&@*Z $Z:4 F*,:">Z & >,F8@:\84N

37 Ibid, § 36.

38 Ibid. ( B@*R,D84&">4, & @D4(4>":,).

39 Ibid., § 37 ( B@*R,D84&">4, & @D4(4>":,).

40 Civ 27 mai 1908, D 1908, p. 459.

41 Ibid. ( B@*R,D84&">4, & @D4(4>":,). E<. H"80, ibid., §§ 60-64.
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*DJ(4N *,:"N. 7@D@R, (@&@Db, F"< L"8H @$N@*" FB,P4":\>@(@ *4FHD4$\`H@DF8@(@ F@(:"T,>4b

( H. ,. $,2 JR"FH4b 8"8@6- :4$@ FH@D@>Z F@(:"T,>4b) >, BD,*FH"&:b,H F@$@6 >"DJT,>4,

FH"H\4 1382. ]H@ BD@FH@ F4HJ"P4b pacta tertiis. ?*>"8@ H"8@, *,b>4, BD4 JR"FH44 @*>@6 42

FH@D@> F@(:"T,>4b BD,*FH"&:b,H F@$@6 >"DJT,>4, FH"H\4 1382, ,F:4 BD,*B@:@04H\, RH@ 2"8@>>@FH\

F@(:"T,>4b JFH">@&:,>".

3F:"<F8@, BD"&@

12. % 4F:"<F8@< BD"&, @HFJHFH&J,H @$V"b 8"H,(@D4b >@D< @ *,:48H>@6 @H&,HFH&,>>@FH4. %F,

BD4>P4BZ & @$:"FH4 (D"0*">F8@6 @H&,HFH&,>>@FH4 *@:0>Z &Z&@*4H\Fb 42 7@D">", FJ>>Z 4 <>,>46

42&,FH>ZN `D4FH@&. =@ *"0, & ^H@< F:JR", *,:48H>"b @H&,HFH&,>>@FH\ (jinayah; 4>@(*"

"uqubat") >, BD,*FH"&:b,H F@$@6 FHD@6>J` BD"&@&J` 8"H,(@D4`, 4 @>" B@*D"2*,:b,HFb >"

8@>8D,H>Z, @$@2>"R,>>Z, *,:48HZ, H"84,, 8"8 >,BD"&@<,D>@, BD4F&@,>4, BD"& (ghasab),
BD4F&@,>4, *&404<@(@ 4<JV,FH&" (itlaf), BD4F&@,>4, RJ0@6 *&404<@FH4 (tasarruf-i beja),
BD4F&@,>4, >"N@*84 (habs) 4 BD@H4&@BD"&>@, >"DJT,>4, &:"*,>4b F BD4R4>,>4,< &D,*"

(mudakhalat-i beja) 42.

13. =,F<@HDb >" ^H@, H,D<4> jinayah @BD,*,:,> & @$V,< &4*, &4*>Z< `D4FH@< 8"8 " "8H
>"DJT,>4b, & D,2J:\H"H, 8@H@D@(@ >">@F4HFb JV,D$ 4:4 &D,* :4PJ, ,(@ 4<JV,FH&J 4:4 R,FH4 ...
[ 4:4] >"DJT,>4, BD42>">>@(@ a priori 2"8@>@< BD"&", >":"("`V,, (D"0*">F8J` @H&,HFH&,>>@FH\

>" @H&,HR48"" 43. =, F@&F,< bF>@, b&:b,HFb :4 ^H@ @BD,*,:,>4, BD@FH@ @B4F">4,< BD42>">>ZN

@$@2>"R,>>ZN *,:48H@& 4:4 @>@ H"80, >@F4H >@D<"H4&>Z6 N"D"8H,D; 8D@<, H@(@, 8"8

BD,*FH"&:b,HFb, &,*JHFb @BD,*,:,>>Z, *4F8JFF44 @ 2>"R,>44 &ZD"0,>4b " BD42>">>@(@ a priori
2"8@>@< BD"&"" 44. E:,*@&"H,:\>@. BD4 @HFJHFH&44 8"84N- :4$@ 8@>8D,H>ZN *@8"2"H,:\FH& B@ ^H@<J
&@BD@FJ >,&@2<@0>@ JFH">@&4H\, BD42>",HFb :4 & 4F:"<F8@< BD"&, *,:48"H>"b @H&,HFH&,>>@FH\ 2"

&<,T"H,:\FH&@ & *@(@&@D>Z, @H>@T,>4b.

14. ?*>"8@ *&" "FB,8H" @(D">4R4&"`H &@2<@0>@FH\ >"FHJB:,>4b *,:48H>@6 @H&,HFH&,>>@FH4 B@

4F:"<F8@<J BD"&J 2" &<,T"H,:\FH&@ & *@(@&@D>Z, @H>@T,>4b. %@- B,D&ZN, & @F>@&, (D"0*">F8@6

@H&,HFH&,>>@FH4 >" @F>@&, jinayah :,04H 4F8:`R4H,:\>@ J<ZF,:: @H&,HR48, 8@H@DZ6 >,

>"<,D,&":Fb BD4R4>4H\ JV,D$ 4FHPJ, @H&,HFH&,>>@FH\ >, >,F,H45. %@- &H@DZN, RH@ 8"F",HFb

@BD"&*">46, H@ B@ <,>\T,6 <,D, @*>" &:4bH,:\>"b T8@:" <JFJ:\<">F84N `D4FH@& B@*H&,D0*",H

" BD4>P4B @ H@<, RH@ " BD"&@>"DJT,>4,, F@&,DT,>>@, & N@*, D,":42"P44 2"8@>>@(@ BD"&",
@F&@$@0*",H @H&,HR48" @H (D"0*">F8@6 @H&,HFH&,>>@FH4" - ^H@ D,2`<4DJ,H "D"$F846 B@FHJ:"H

"al-jawaz al-shar ’iyuna fi al-dhaman" 46. )DJ(4, &ZF8"2":4 4*,` @$ @(D">4R,>44,
F&b2">>@6 F BJ$:4R>Z< 4>H,D,F@< (al-maslaha al-mursalah) 47. G"84< @$D"2@<, *"0, ,F:4

42 E<., >"BD4<,D, Saqlain Masoodi, "Civil Liability in English and Islamic Laws:
A Comparative View" (1992) 12 Islamic & Comp LR 34, 34-37.

43 Ibid., 36 citing Ibn Rushd.

44 E<. ibid., 39.

45 Ibid., 49.

46 Ibid., 43.

47 Ibid., 44, 49.
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4F:"<F8@, BD"&@ 4:4 F4FH,<Z, @F>@&">>Z, >" >,<, BD42>"`H BD4>P4B *,:48H>@6 @H&,HFH&,>>@FH4

2" B@*FHD,8"H,:\FH&@ 8 >"DJT,>4` *@(@&@D", H"8"b @H&,HFH&,>>@FH\ b&:b,HFb @R,>\ @(D">4R,>>@6.

%Z&@*Z

15. ]H@H 8D"H846 @$2@D B@8"2Z&",H, RH@, N@Hb R,HZD, D"FF<@HD,>>Z, ,&D@B,6F84, F4FH,<Z

BD42>"`H, RH@ 2"&,*@<@, 4 J<ZT:,>>@, B@*FHD,8"H,:\FH&@ 8 >"DJT,>4` *@(@&@D" BD,*FH"&:b,H

F@$@6 (D"0*">F8@, BD"&@>"DJT,>4,, @>4 B@*N@*bH 8 ^H@<J &@BD@FJ B@- D"2>@<J, 4 ^H4 D"2:4R4b

JF4:4&"`HFb, ,F:4 FD"&>4&"H\ $@:,, T4D@846 8DJ( F4FH,<, >"BD4<,D, 4F:"<F8@, BD"&@ 4:4

D@FF46F8@, BD"&@. G"84< @$D"2@<, N@Hb >,8@H@DZ, 42 ^H4N F4FH,< <@(JH *"&"H\ @*4> 4 H@H 0,

D,2J:\H"H >" BD"8H48,48, ^H@ >48@4< @$D"2@< >, b&:b,HFb B@&F,<,FH>Z<. 7D@<, H@(@, F:,*J,H

@H<,H4H\ ,V, >,F8@:\8@ "FB,8H@&. %@- B,D&ZN, *"0, FD,*4 D"FF<@HD,>>ZN 2"B"*>@,&D@B,6F84N

F4FH,< FJV,FH&J`H &"0>Z, D"2:4R4b F H@R84 2D,>4b B@*N@*". KD">PJ2F8@, BD"&@ b&:b,HFb >"4$@:,,

:4$,D":\>Z< & BD4>P4B, & @H>@T,>44 H"8@6 @H&,HFH&,>>@FH4 ( >@ F JR,H@< @(D">4R,>46 &

BD"8H48,, H"84N, 8"8 FHD@(@, $D,<b *@8"2Z&">4b); (,D<">F8@, BD"&@ <,>,, :4$,D":\>@ & ^H@<

@H>@T,>44, B@F8@:\8J @>@ HD,$J,H *@8"2Z&">4b >, H@:\8@ J<ZT:,>>@6 B@<@V4 4:4

B@*FHD,8"H,:\FH&", >@ 4 >,>"*:,0"V,(@ B@&,*,>4b. !>(:46F8@, BD"&@ 4 BD"&@ E@,*4>,>>ZN

SH"H@& 2">4<"`H BD@<,0JH@R>J` B@24P4`; & BD4>P4B,, FJV,FH&J,H @H&,HFH&,>>@FH\ 2"

J<ZT:,>>@, 4 2"&,*@<@, B@*FHD,8"H,:\FH&@, @*>"8@ @>" 2"&4F4H @H 2"V4H>ZN @BD"&*"H,:\>ZN

"D(J<,>H@& 4 *@8"2Z&">4b D,":\>@(@ JV,D$" & D,2J:\H"H, >"DJT,>4b. %@- &H@DZN, D"FF<"HD4&",<Z,

>@D<Z LJ>8P4@>4DJ`H & D"<8"N D"2&4H@6 F4FH,<Z D,(:"<,>H"P44 &4*@& 2"8@>>ZN *@(@&@D@&

( >"BD4<,D, & @$:"FH4 2"8@>@*"H,:\FH&" @ 8@>8JD,>P44). A@^H@<J @$V46 BD4>P4B, F@(:"F>@

8@H@D@<J :`$@, 2"&,*@<@, &@FBD,BbHFH&@&">4, 4FB@:>,>4` 8"8@(@- :4$@ *@(@&@D" BD,*FH"&:b,H F@$@6
*,:48H 4:4 BD"&@>"DJT,>4,, ,FH\ JBD@V,>4, $@:,, F:@0>@6 F4HJ"P44. %- HD,H\4N, &@ &F,N

D"FF<@HD,>>ZN F4FH,<"N F@@H&,HFH&J`V4, >@D<Z 8:"FF4L4P4D@&":4F\ $Z 8"8 " B,D&4R>Z,", " >,

" &H@D4R>Z," B@ F<ZF:J BD@,8H@& FH"H,6, ,F:4 $Z H"8"b 8:"FF4L48"P4b 4<,:" $Z 8 >4<

@H>@T,>4,.

-----

48 Cf. K. Zweigert & H. Kötz, An Inroduction to Comparative Law (3 rd ed., trans.
T. Weir, Oxford: 1987) 662-623.


