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II. C!EE;?GC+=3+ AC?+7G?% EG!G+5, E?)+C/!U3MEa

% Q!EG3 A+C%?5 ( BD@*@:0,>4,)

C. Q"FH\ B,D&"b, (:"&" V: ?$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\

1. %&,*,>4,

a) ?$V46 @$2@D

213. % (:"&, V R"FH4 B,D&@6 J8"2Z&"`HFb T,FH\ @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\

B@&,*,>4b, 8@H@D@, & BD@H4&>@< F:JR", $Z:@ $Z <,0*J>"D@*>@ BD@H4&@BD"&>Z<393. ?>4

&8:`R"`H F:,*J`V4,:

• F@(:"F4, ( FH"H\b 29);

• 8@>HD<,DZ ( FH"H\b 30);

• L@DF- <"0@D 4 >,BD,*&4*,>>Z6 F:JR"6 ( FH"H\b 31);

• $,*FH&4, ( FH"H\b 32);

• F@FH@b>4, >,@$N@*4<@FH4 ( FH"H\b 33);

• F"<@@$@D@>" ( FH"H\b 34).

':"&" V 2"&,DT",HFb FH"H\,6 35, & 8@H@D@6 D,2,D&4DJ,HFb &@2<@0>@FH\ &@2<,V,>4b JV,D$"

B@H,DB,&T,<J (@FJ*"DFH&J & D,2J:\H"H, BD@H4&@BD"&>@(@ & BD@H4&>@< F:JR", *,b>4b,
BD@H4&@BD"&>@FH\ 8@H@D@(@ 4F8:`R",HFb F@(:"F>@ FH"H\b< 29 4 31-33. G"8"b &@2<@0>@FH\ >,

BD,*JF<"HD4&",HFb *:b 8@>HD<,D 4 F"<@@$@D@>Z.

214. % F@@H&,HFH&44 F 8@>P,BP4,6 BD@,8H" FH"H,6 D"2:4R>Z, H,D<4>Z " @BD"&*"H,:\>Z,
@F>@&">4b", " FD,*FH&" 2"V4HZ" 4:4 " J&"04H,:\>Z, BD4R4>Z" prima facie JB@HD,$:b`HFb &

393 A@*(@H@&4H,:\>Z, <"H,D4":Z B@ (:"&, V &8:`R"`H: !(@, &@F\<@6 *@8:"*, +0,(@*>48

... 1979 (@*, H@< II, R"FH\ B,D&"b, FHD. 32-77 4 )@$"&:,>4, 8 &@F\<@<J *@8:"*J,
+0,(@*>48 ... 1980 (@*, H@< II, R"FH\ B,D&"b, FHD. 16-81; +0,(@*>48 ... 1979 (@*, H@< I,
FHD. 40-53; 206-212; 222-226; 4 +0,(@*>48 ... 1980 (@*, H@< I, FHD. 172-220; 250-254;
258-263; 267-273 ( B:,>"D>@, @$FJ0*,>4,); +0,(@*>48 ... 1979 (@*, H@< I, FHD. 206-212;
282-284; 4 +0,(@*>48 ... 1980 (@*, H@< I, FHD. 307-310 ( *@8:"* C,*"8P4@>>@(@ 8@<4H,H").
?$FJ0*,>4, @BD"&*"H,:\>ZN @F>@&">46 4:4 J&"04H,:\>ZN BD4R4> & @H>@T,>44 <,0*J>"D@*>@6

BD@H4&@BD"&>@FH4 & P,:@< F<. S.P. Jagota, "State Responsibility: Circumstances
Precluding Wrongfulness", Netherlands Yearbook of International Law , vol. 16, 1985,
p. 249; J. Salmon, "Les circonstances excluant l’illicéité", in Responsabilité
internationale (Paris, Pedone, 1987/1988), p. 89; A.V. Lowe, "Precluding
Wrongfulness or Responsibility? A Plea for Excuses", European Journal of
International Law , vol. 10, 1999 (in press). ?$FJ0*,>4, @$FH@bH,:\FH&, 4F8:`R"`V4N

BD@H4&@BD"&>@FH\ & @H>@T,>44 BD"& R,:@&,8", F<. E. Wyler, L’illicéité et la condition
des personnes privées (Paris, Pedone, 1995), pp. 183-219.
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@$V,< 2>"R,>44. +F:4 >, BD,*JF<@HD,>@ 4>@,394, H@ @>4 BD4<,>b`HFb 8 :`$@<J <,0*J>"D@*>@

BD@H4&@BD"&>@<J *,b>4`, >,2"&4F4<@ @H H@(@, F&b2">@ :4 @>@ F >"DJT,>4,< (@FJ*"DFH&@<

@$b2"H,:\FH&", &ZH,8"`V,(@ 42 >@D<Z @$V,(@ <,0*J>"D@*>@(@ BD"&", *@(@&@D", @*>@FH@D@>>,(@

"8H", 4:4 0, 42 ,(@ R:,>FH&" & 8"8@6- :4$@ <,0*J>"D@*>@6 @D(">42"P44, 4:4 42 :`$@(@ 4>@(@

4FH@R>48".

b) 3FH@D4b B@b&:,>4b (:"&Z V

215. 32:@0,>4, @$V4N @BD"&*"H,:\>ZN @F>@&">46 4:4 J&"04H,:\>ZN BD4R4> >,&ZB@:>,>4b

<,0*J>"D@*>@(@ @$b2"H,:\FH&" 4<,,H &"0>,6T,, 2>"R,>4, 8"8 F H@R84 2D,>4b *@BJFH4<ZN, H"8 4

>,*@BJFH4<ZN @F>@&">46. 7"8 BD,*FH"&:b,HFb, D"2D"$@H8" >Z>,T>,(@ B,D,R>b @F>@&">46

>,&ZB@:>,>4b BD@4FN@*4:" F:,*J`V4< @$D"2@<:

• '""(F8"b 8@>L,D,>P4b 1930 (@*". E JR,H@< @H&,H@& BD"&4H,:\FH& >" @BD@F>Z6 :4FH B@

&@BD@FJ @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 2" JV,D$, >">,F,>>Z6 4>@FHD">P"<,
A@*(@H@&4H,:\>Z6 8@<4H,H *:b '""(F8@6 8@>L,D,>P44 1930 (@*" B@ 8@*4L48"P44

<,0*J>"D@*>@(@ BD"&" D"2D"$@H": Db* B@:@0,>46 *:b @$FJ0*,>4b395. % D"2*,:

" ?$FH@bH,:\FH&", BD4 8@H@DZN (@FJ*"DFH&" <@(JH @H8"2"H\Fb @H F&@,6 @H&,HFH&,>>@FH4",
@> &8:`R4: *&" @F>@&">4b:

" $,2@H:"("H,:\>"b >,@$N@*4<@FH\ F"<@@$@D@>Z BD@H4& J(D@2Z F@ FH@D@>Z

4>@FHD">P" & @H>@T,>44 (@FJ*"DFH&" 4:4 4>ZN :4P" ( B@:@0,>4, *:b @$FJ0*,>4b
24);

" @$FH@bH,:\FH&", @BD"&*Z&"`V4, BD4<,>,>4, D,BD,FF":46 BD@H4& (@FJ*"DFH&",
(D"0*">4>@< 8@H@D@(@ b&:b,HFb ^H@H 4>@FHD">,P" ( B@:@0,>4, *:b @$FJ0*,>4b

25) 396.

A@*(@H@&4H,:\>Z6 8@<4H,H @H<,H4:, RH@ @$X,< @H&,HFH&,>>@FH4 (@FJ*"DFH&" & 8@>H,8FH,

*4B:@<"H4R,F8@6 2"V4HZ <@0,H H"80, 2"&4F,H\ @H " BD@&@8"P4@>>@(@ B@&,*,>4b" B@H,DB,&T,(@

:4P" ( B@:@0,>4, *:b @$FJ0*,>4b 19) 4 RH@ (@FJ*"DFH&@ >, <@0,H >,FH4 @H&,HFH&,>>@FH\ 2"

JV,D$, >">,F,>>Z6 ,(@ &@@DJ0,>>Z<4 F4:"<4 " & N@*, B@*"&:,>4b &@FFH">4b, <bH,0" 4:4 4>ZN

$,FB@Db*8@&" ( B@:@0,>4, *:b @$FJ0*,>4b 21). ?*>"8@ ^H4 &@BD@FZ H"8 4 >, $Z:4 D,T,>Z;

• BD,*:@0,>4b '"DF44 !<"*@D". % &@BD@F, @ <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2" JV,D$,
>">,F,>>Z6 4>@FHD">P"<, '"DF4" !<"*@D BD,*:@04: D"FF<@HD,H\ & D"2*,:,

394 ="BD4<,D, & *@(@&@D,, BD,*JF<"HD4&"`V,< 4>@,, 8@H@DZ6 BD,*FH"&:b,H F@$@6 lex
specialis: F<. FH"H\` 37.

395 League of Nations publication, Sales No. V. Legal, 1929.V.3, p. 19.
A@:@0,>4b *:b @$FJ0*,>4b BD4&@*bHFb & BD4:@0,>44 II 8 B,D&@<J *@8:"*J @$ @H&,HFH&,>>@FH4,
B@*(@H@&:,>>@<J '"DF4,6 !<"*@D@<; F<. Yearbook ... 1956, vol. II, pp. 223-225.

396 Ibid., pp. 224-225. %@BD@FZ, 2"HD@>JHZ, & @(@&@D8, 7":\&@, " H"80, 4FR,DB">4,

&>JHD,>>4N FD,*FH& 2"V4HZ D"FF<@HD,>Z & H@6 0, (:"&,.
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" ?F&@$@0*,>4, @H @H&,HFH&,>>@FH4; F<b(R"`V4, 4 @Hb(R"`V4, @$FH@bH,:\FH&""
F:,*J`V4, F:JR"4" 397:

1) L@DF- <"0@D;

2) F@FH@b>4, >,@$N@*4<@FH4;

3) &4>" 4>@FHD">P"398.

E *DJ(@6 FH@D@>Z, @> 4F8:`R4: >,8@H@DZ, 8@>8D,H>Z, " @F>@&">4b 4:4 @$FH@bH,:\FH&"" 4:4 8"8

&ZN@*bV4, 2" D"<84 ,(@ BD@,8H" ( F"<@@$@D@>"), 4:4 8"8 " >,*@BJFH4<Z," ( D,BD,FF":44,
>,BD42>">4, (@FJ*"DFH&" 4:4 BD"&4H,:\FH&" 4 BD,8D"V,>4, 4:4 BD4@FH">@&:,>4, *4B:@<"H4R,F84N

@H>@T,>46) 399;

• D"$@H" 7;A >"* BD"&@< <,0*J>"D@*>ZN *@(@&@D@&. K4HP<@D4F & F&@,< R,H&,DH@<

*@8:"*, @BD,*,:4: F:,*J`V46 B,D,R,>\ " @$FH@bH,:\FH&, @BD"&*Z&"`V4N

>,&ZB@:>,>4," 400:

1) F@(:"F4, *DJ(@6 FH@D@>Z 4:4 FH@D@> F >,&ZB@:>,>4,<;

2) >,&@2<@0>@FH\ &ZB@:>,>4b ( L@DF- <"0@D);

3) 2"8@>>"b &@,>>"b F"<@@$@D@>";

4) (D"0*">F84, $,FB@Db*84;

5) 8DJB>@<"FTH"$>Z, RD,2&ZR"6>Z, F4HJ"P44, &Z2&">>Z, FH4N46>Z<4 $,*FH&4b<4;

6) BD,*Z*JV,, >,&ZB@:>,>4, *DJ(@6 FH@D@>@6401;

397 Yearbook ... 1958, vol. II, p. 72. C"FF<@HD,>4, ^H4N @$FH@bH,:\FH& '"DF4,6

!<"*@D@< F<. & ,(@ B,D&@< *@8:"*,, Yearbook ... 1956, vol. II, pp. 203-209, 4 ,(@

HD,H\,< *@8:"*,, Yearbook ... , 1958, vol. II, pp. 50-55.

398 ]H4 HD4 F:JR"b &8:`R,>Z & FH"H\` 13(1) 4 (2) BD@,8H", " & FH"H\, 13(3)
J8"2Z&",HFb, RH@ " ,F:4 @>4 >,BD4,<:,<Z & 8"R,FH&, @F>@&">46, @F&@$@0*"`V4N @H

@H&,HFH&,>>@FH4, H@ @>4 <@(JH JR4HZ&"H\Fb 8"8 F<b(R"`V4, &4>J @$FH@bH,:\FH&" BD4 @BD,*,:,>44

@$X,<" D,B"D"P46". % F&@,< B,D&@< *@8:"*, '"DF4" !<"*@D H"80, D"FF<@HD,: & B@:@04H,:\>@<

8:`R, &@BD@F @ B@>bH44 B@("F4H,:\>@6 *">>@FH4: F<. Yearbook ... 1956, vol II, p. 209.

399 Yearbook ... 1958, vol II, pp. 53-55.

400 K4HP<@D4F, R,H&,DHZ6 *@8:"*, Yearbook ... 1959, vol. II, pp. 44-47, 4

8@<<,>H"D44, pp. 63-74.

401 ]H@ @$FH@bH,:\FH&@ R"FH@ @$@2>"R",HFb :"H4>F84< &ZD"0,>4,< "exceptio inadimpleti
contractus", 8@H@D@, $@:,, B@:>@ 2&JR4H "exceptio inadimplenti non est adimplendum".
K4HP<@D4F F8:@>b:Fb 8 H@<J, RH@ @>@ >, b&:b,HFb @H*,:\>Z< BD4>P4B@< BD"&", " BD,*FH"&:b,H

F@$@6 B@*D"2J<,&",<@, JF:@&4, &F,N *@(@&@D@&, 8D@<, F:JR",&, 8@(*" @>@ BDb<@ 4F8:`R,>@:
ibid., p. 70.
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7) >,&ZB@:>,>4, BJH,< 2"8@>>ZN D,BD,FF":46;

8) >,F@&<,FH4<@FH\ F >@&@6 >@D<@6 ( N"D"8H,D" jus cogens).

AJ>8HZ (3) 4 (7) ^H@(@ B,D,R>b F@@H&,HFH&J`H FH"H\b< 34 4 30 (:"&Z V; BJ>8HZ (2), (4) 4

(5) & H@6 4:4 4>@6 FH,B,>4 @HD"0,>Z & FH"H\, 31 ( L@DF- <"0@D 4 >,BD,*&4*,>>Z6 F:JR"6).
E@(:"F4,, $,*FH&4, 4 F@FH@b>4, >,@$N@*4<@FH4 ( FH"H\4 29, 32 4 33) >, &8:`R,>Z & B,D,R,>\

K4HP<@D4F" 4:4 B@ 8D"6>,6 <,D, >, BD4&,*,>Z 8"8 F"<@FH@bH,:\>"b 8"H,(@D4b. E *DJ(@6

FH@D@>Z, & (:"&, V >, D"FF<"HD4&"`HFb BD4&,*,>>Z, 4< BJ>8HZ (1) ( ,F:4 >, FR4H"H\, RH@ @>

@N&"R,> B@>bH4,< " F@(:"F4,"), (6) 4 (8). %@BD@F @ H@<, F:,*J,H :4 4N &8:`R"H\, $J*,H

D"FF<@HD,> & F@@H&,HFH&J`V,< D"2*,:, >40,402.

c) 7@<<,>H"D44 BD"&4H,:\FH& B@ (:"&, V & P,:@<

216. KD">P4b BD,*:@04:" &8:`R4H\ & (:"&J III ,*4>J` FH"H\`, & 8@H@D@6 $Z B,D,R4F:b:4F\

T,FH\ @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\403. ?*>"8@ @>" H"80, J8"2":" >"

8@>P,BHJ":\>@, D"2:4R4, <,0*J >,8@H@DZ<4 42 ^H4N @$FH@bH,:\FH& ( F@(:"F4,, 8@>HD<,DZ 4

F"<@@$@D@>") 4 *DJ(4<4 @$FH@bH,:\FH&"<4404 4 @H<,H4:", RH@ B@>4<">4, ^H@(@ D"2:4R4b

@F:@0>4HFb, ,F:4 &8:`R4H\ &F, T,FH\ @$FH@bH,:\FH& & @*>J FH"H\`.

217. E@,*4>,>>@, 7@D@:,&FH&@ %,:48@$D4H">44 4 E,&,D>@6 3D:">*44 $@:,, B@*D@$>@

D"FF<"HD4&",H N"D"8H,D " @$FH@bH,:\FH&", BD,*JF<@HD,>>ZN & (:"&, V. 7"8 4 KD">P4b, @>@

FR4H",H, RH@ F@(:"F4,, 8@>HD<,DZ 4 F"<@@$@D@>" @H>@FbHFb 8 *DJ(@6 BD"&@&@6 8"H,(@D44,
B@F8@:\8J @>4 *,:"`H B@:>@FH\` 2"8@>>Z< @N&"HZ&",<@, 4<4 B@&,*,>4, 4, F@@H&,HFH&,>>@,
4F8:`R"`H &@BD@F @ 8@<B,>F"P44 *DJ(@<J F@@H&,HFH&J`V,<J (@FJ*"DFH&J. E@FH@b>4, >,@$N@*4<@FH4

4 $,*FH&4, 0, 8"F"`HFb B@&,*,>4b, 8@H@D@, >, b&:b,HFb &Z>J0*,>>Z<, 4 " >, <@(JH B@:>@FH\`
4F8:`R"H\ BD@H4&@BD"&>@FH\ B@&,*,>4b". ?$b2"H,:\FH&" ( F8@D,6T,(@) BD,8D"V,>4b 4

BD,*@FH"&:,>4b &@2<,V,>4b 2" :`$@6 BD4R4>,>>Z6 JV,D$ *@:0>Z & ^H4N F:JR"bN F@ND">bH\ F&@`

F4:J405.

218. aB@>4b &ZFHJB",H & B@**,D08J F@ND">,>4b (:"&Z V & 8"R,FH&, 4FR,DBZ&"`V,(@ B,D,R>b

@$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\: >,@$N@*4<@ D"2D"$@H"H\ R,H8@, @BD,*,:,>4, ^H4N

@$FH@bH,:\FH& & FHD@(@< F@@H&,HFH&44 F <,0*J>"D@*>Z< @$ZR>Z< BD"&@<. aB@>4b F@(:"F>" F 4*,,6

@ BD@&,*,>44 D"2:4R46 <,0*J @$FH@bH,:\FH&"<4, BD4 8@H@DZN &@BD@F @ BD@H4&@BD"&>@FH4 &@@$V,

>, &@2>48",H, 4 @$FH@bH,:\FH&"<4, 8@H@DZ, :4T\ " 4F8:`R"`H" BD@H4&@BD"&>@FH\, BD4 ^H@<

L@DF- <"0@D 4 $,*FH&4, @>" BD,*B@R:" $Z @H>,FH4 8 B,D&@6 8"H,(@D44406.

219. E@,*4>,>>@, 7@D@:,&FH&@ 4 E@,*4>,>>Z, SH"HZ !<,D484 @H<,R"`H, RH@ (@FJ*"DFH&@ <@0,H

F B@<@V\` *@(@&@D" BDb<@ 4:4 8@F&,>>@ 4F8:`R4H\ @*>@ 42 @$FH@bH,:\FH&, 4F8:`R"`V4N

BD@H4&@BD"&>@FH\, & 8"R,FH&, @BD"&*">4b *:b B@&,*,>4b, >, F@@H&,HFH&J`V,(@ H@<J 4:4 4>@<J

402 E<. BJ>8HZ 304-329.

403 A/CN.4/488, FHD. 89 4 90.

404 G"< 0,, FHD. 90, 94.

405 G"< 0,, FHD. 90 4 91.

406 A/CN.4/492, FHD. 13.

/...
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@$b2"H,:\FH&J. A@ <>,>4` E@,*4>,>>ZN SH"H@&, H"8J` &@2<@0>@FH\ <@0>@ $Z:@ $Z

BD,*JF<@HD,H\ BJH,< D"FBD@FHD">,>4b *,6FH&4b FH"H\4 37 (lex specialis) >" R"FH4 B,D&J` 4

&H@DJ`407.

220. E JR,H@< ^H4N 8@<<,>H"D4,& BD,*:"(",HFb @$FJ*4H\ @$VJ` 8@>P,BP4` " @$FH@bH,:\FH&,
4F8:`R"`V4N BD@H4&@BD"&>@FH\", D"FF<@HD,H\ & F&@` @R,D,*\ FH"H\4 29-34, 42JR4H\ &@BD@F @

H@<, F:,*J,H :4 &8:`R4H\ & (:"&J V *DJ(4, @BD"&*"H,:\>Z, @F>@&">4b 4:4 J&"04H,:\>Z, BD4R4>Z

*:b BD@H4&@BD"&>@(@ B@&,*,>4b, 4, >"8@>,P, D"FF<@HD,H\ &@BD@F @ H@<, *@:0>" :4 FFZ:8" >"

(:"&J V B@D@0*"H\ @F@$Z, BD@P,FFJ":\>Z, 4:4 4>Z, B@F:,*FH&4b.

2. 7@>P,BP4b " @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\"

221. % 8@<<,>H"D44 @F@$@ @H<,R",HFb, RH@ @$FH@bH,:\FH&", B,D,R4F:,>>Z, & (:"&, V, " B@
8D"6>,6 <,D, & >@D<":\>ZN JF:@&4bN", >, @F&@$@0*"`H @H @H&,HFH&,>>@FH4, 8@H@D"b $Z &

BD@H4&>@< F:JR", b&4:"F\ D,2J:\H"H@< BD@H4&@BD"&>@(@ B@ F&@,6 FJH4 *,b>4b. ?>4 F8@D,,

4F8:`R"`H BD,0*, &F,(@ 8&":4L48"P4` ^H@(@ *,b>4b & 8"R,FH&, BD@H4&@BD"&>@(@408. #Z:@

@H<,R,>@, RH@ >"2&">4, (:"&Z V 4 ,, @F>@&>"b 8@>P,BP4b &ZH,8"`H 42 @F>@&@B@:"("`V,(@

D"2:4R4b " <,0*J 8@>P,BP4,6 " BD@H4&@BD"&>@FH4", @HD"0"`V,6 BD@H4&@D,R4, <,0*J B@&,*,>4,<

(@FJ*"DFH&" 4 @$b2"H,:\FH&@<, &@2:@0,>>Z< >" ^H@ (@FJ*"DFH&@ " B,D&4R>@6" >@D<@6

<,0*J>"D@*>@(@ BD"&", 4 8@>P,BP4,6 " @H&,HFH&,>>@FH4", J8"2Z&"`V,6 >" &ZH,8"`V4, 42 *DJ(@6

(" &H@D4R>@6") >@D<Z <,0*J>"D@*>@(@ BD"&" BD"&@&Z, B@F:,*FH&4b (@FJ*"DFH&,>>@(@ *,b>4b,
2"8:`R"`V,(@Fb & &ZT,JB@<b>JH@< B@&,*,>44" 409. % 8@<<,>H"D44 BD42>",HFb, RH@, >,F<@HDb >"

@$V4, L@D<J:4D@&84 FH"H\4 1, <@(JH &@2>48"H\ @$FH@bH,:\FH&", 4F8:`R"`V4, @H&,HFH&,>>@FH\,
8@H@DZ, >, 4F8:`R"`H BD@H4&@BD"&>@FH4 F@@H&,HFH&J`V,(@ *,b>4b, >@ 4F8:`R"`H @H&,HFH&,>>@FH\

2" ^H@ *,b>4, F@@H&,HFH&J`V,(@ (@FJ*"DFH&". =@ & >,< @HD4P",HFb &Fb846 F<ZF: 8&":4L48"P44

*,b>4b 8"8 BD@H4&@BD"&>@(@ $,2 &@2:@0,>4b @H&,HFH&,>>@FH4 >" 8"8@,- :4$@ (@FJ*"DFH&@410.

222. % F@@H&,HFH&44 F H"84< B@*N@*@< & 8@<<,>H"D44 *":,, B@bF>b,HFb, RH@ T,FH\ B,D,R4F:,>>ZN

@$FH@bH,:\FH& " 4<,`H @*>J &"0>J` @$VJ` R,DHJ: @>4 *,:"`H @8@>R"H,:\>@ 4:4 &D,<,>>@

>,*,6FH&4H,:\>Z< <,0*J>"D@*>@, @$b2"H,:\FH&@, @ >"DJT,>44 8@H@D@(@ 4*,H D,R\" 411. 3N

>,@$N@*4<@ @H:4R"H\ @H F<b(R"`V4N 4:4 @Hb(R"`V4N &4>J @$FH@bH,:\FH&, 8@H@DZ, F:,*J,H

D"FF<@HD,H\ & R"FH4 &H@D@6 BD@,8H" FH"H,6412.

=,8@H@DZ, BD,*&"D4H,:\>Z, @H:4R4b

407 A/CN.4/488, FHD. 96.

408 7@<<,>H"D46 8 (:"&, V, BJ>8H (2).

409 G"< 0,, BJ>8H (3).

410 G"< 0,, BJ>8H (5).

411 G"< 0,, BJ>8H (9).

412 G"< 0,, BJ>8H (10). % *,6FH&4H,:\>@FH4 & R"FH4 &H@D@6 F<b(R"`V4, 4:4 @Hb(R"`V4,

&4>J @$FH@bH,:\FH&" & F4FH,<"H4R,F8@< &4*, >, D"FF<"HD4&"`HFb, @*>"8@ F<. FH"H\4 42(2) 4

45(2)(c), & 8@H@DZN H"84, @$FH@bH,:\FH&" 2"HD"(4&"`HFb.

/...
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223. ?F>@&@B@:"("`VJ` 8@>P,BP4` (:"&Z V F:,*J,H @H:4R"H\ @H Db*" *DJ(4N F@@$D"0,>46,
8@H@DZ, <@(JH B@2&@:bH\ (@FJ*"DFH&J 42$,("H\ @H&,HFH&,>>@FH4, >@ >, " 4F8:`R"`H
BD@H4&@BD"&>@FH\" & H@< F<ZF:,, & 8"8@< @$ ^H@< (@&@D4:@F\ & 8@<<,>H"D44. %@- B,D&ZN,
F@&,DT,>>@ @R,&4*>@, RH@ ^H4 @$FH@bH,:\FH&" >, 4<,`H >48"8@(@ @H>@T,>4b 8 &@BD@FJ @

B@*FJ*>@FH4 H@(@ 4:4 4>@(@ FB@D" FJ*J 4:4 "D$4HD"0J 4:4 0, ,(@ BD4,<:,<@FH4413. %@- &H@DZN,
4N F:,*J,H @H:4R"H\ @H 8@>FH4HJH4&>ZN HD,$@&">46 @$b2"H,:\FH&", H. ,. H,N ^:,<,>H@&, 8@H@DZ,

*@:0>Z FJV,FH&@&"H\ *:b &@2>48>@&,>4b &@BD@F" @ BD@H4&@BD"&>@FH4 & B,D&J` @R,D,*\ 4 8@H@DZ,

& BD4>P4B, J8"2Z&"`HFb & F"<@< @$b2"H,:\FH&,. % ^H@< F<ZF:, " @$FH@bH,:\FH&", 4F8:`R"`V4,

BD@H4&@BD"&>@FH\", &ZFHJB"`H & D@:4 @$V4N FD,*FH& 2"V4HZ 4:4 @BD"&*"H,:\>ZN @F>@&">46 &

>"P4@>":\>ZN BD"&@&ZN F4FH,<"N, 4 <>@(4, 42 @$FH@bH,:\FH&, J8"2">>ZN & (:"&, V, *,6FH&4H,:\>@

FN@*>Z F H"84<4 FD,*FH&"<4 2"V4HZ 4:4 @BD"&*"H,:\>Z<4 @F>@&">4b<4, 8@H@DZ, BD42>"`HFb

>,8@H@DZ<4 4:4 <>@(4<4 BD"&@&Z<4 F4FH,<"<4 ( >"BD4<,D, F"<@@$@D@>", F@FH@b>4,

>,@$N@*4<@FH4, L@DF- <"0@D).

224. GD,H\, @H:4R4, 8"F",HFb B@F:,*FH&46 @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\, &

F@B@FH"&:,>44 F B@F:,*FH&4b<4 BD,8D"V,>4b F"<@(@ @$b2"H,:\FH&". 3 & *">>@< F:JR",

@$FH@bH,:\FH&", B,D,R4F:,>>Z, & (:"&, V, FJ*b B@ &F,<J, BD,*FH"&:b`H F@$@6 FD,*FH&@ @$@D@>Z, "

>, >"FHJB:,>4b. M@Hb @>4 <@(JH @$,FB,R4&"H\ 2"V4HJ (@FJ*"DFH&" @H & BD@H4&>@< F:JR", &B@:>,

@$@F>@&">>@(@ @$&4>,>4b & BD@H4&@BD"&>@< B@&,*,>44, @>4 >, JFHD">b`H F"<@(@ @$b2"H,:\FH&", 4

4FH@R>48 ^H@(@ @$b2"H,:\FH&" - B,D&4R>"b >@D<" 8"8 H"8@&"b 4<4 >, 2"HD"(4&",HFb. ]H@ @H:4R4,,
8@H@D@, >, &F,(*" R,H8@ B@>4<",HFb, K4HP<@D4F FL@D<J:4D@&": F:,*J`V4< @$D"2@<:

" =,8@H@DZ, 42 @F>@&">46, @BD"&*Z&"`V4N >,&ZB@:>,>4, 8@>8D,H>@(@ *@(@&@D>@(@

@$b2"H,:\FH&", ">":@(4R>Z >,8@H@DZ< 42 H,N @F>@&">46, 8@H@DZ, b&:b`HFb BD4R4>@6 4:4

@BD"&*">4,< *:b BD,8D"V,>4b *@(@&@D". 3 &F, 0, ... ^H4 *&" &@BD@F" &,F\<" @H:4R"`HFb

*DJ( @H *DJ(" N@Hb $Z B@H@<J, RH@ & F:JR", BD,8D"V,>4b ... *@(@&@D BD,8D"V",HFb

&@@$V,, " & *DJ(@< [ F:JR",] ... ^H@(@, 8"8 BD"&4:@, >, BD@4FN@*4H 4, 8"8 ^H@ >4

B"D"*@8F":\>@, >,&ZB@:>,>4, b&:b,HFb >, H@:\8@ @BD"&*">>Z<, >@ 4 &ZFHJB",H & 8"R,FH&,

BD,*B@FZ:84 8 &@2@$>@&:,>4` &ZB@:>,>4b 8"8 H@:\8@ 4FR,2>JH L"8H@DZ, &Z2Z&"`V4, 4

@BD"&*Z&"`V4, >,&ZB@:>,>4, ..." 414.

]H@ @R,&4*>@ >" BD4<,D, *&JN 8DJB>ZN *,:, D"FF<@HD,>>ZN B@F:, H@(@, 8"8 &B,D&Z, $Z:"

BD4>bH" (:"&" V, BD4R,< & @$@4N F:JR"bN D"FF<"HD4&":@F\ @H:4R4, >,&ZB@:>,>4b @H BD,8D"V,>4b

@$b2"H,:\FH&":

• F@@H&,HFH&J`V4, "FB,8HZ *,:" @ FJ*>, " C^6>$@J I@DD4@D" J0, @$FJ0*":4F\415.
!D$4HD"0 B@FH">@&4:, RH@ & *">>@< F:JR", *@:0>Z BD4<,>bH\Fb 8"8 BD"&@ *@(@&@D@&,
H"8 4 BD"&@&Z, >@D<Z @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&: B,D&@, - *:b @BD,*,:,>4b H@(@,
@FH"&":Fb :4 *@(@&@D & F4:,, &H@D@, - *:b @BD,*,:,>4b B@F:,*FH&46 :`$@(@ >"DJT,>4b

413 % @H:4R4, @H ^H@(@ BD,*JF<@HD,>>@, & *@(@&@D, 42XbH4, & @H>@T,>44 B@&,*,>4b,
>,@$N@*4<@(@ *:b F@ND">,>4b @F>@&>ZN 4>H,D,F@& $,2@B"F>@FH4 @*>@6 42 FH@D@>, &ZFHJB",H & D@:4

8@>8D,H>@(@ *@(@&@D>@(@ " @$FH@bH,:\FH&", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\" & 8@>H,8FH, *">>@(@

*@(@&@D" 4 >, &N@*4H & 8@<B,H,>P4` *">>@(@ FJ*" 4:4 "D$4HD"0": >"BD4<,D, Case concerning
Oil Platforms (Preliminary Objection ), I.C.J. Reports 1996 , p. 803, at p. 811
(para. 20).

414 K4HP<@D4F, R,H&,DHZ6 *@8:"*, Yearbook ... 1959, vol. II, p. 41.

415 E<. BJ>8H 109 &ZT,.

/...
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*@(@&@D", B@8" @> @FH"&":Fb & F4:, ( &8:`R"b &@BD@F @ H@<, 4F8:`R":"F\ :4

BD@H4&@BD"&>@FH\ :`$@(@ b&>@(@ >"DJT,>4b) 416;

;,0*J>"D@*>Z6 EJ* &ZF8"2":Fb ,V, $@:,, D,T4H,:\>@ & *,:, @ BD@,8H, '"$R48@&@-
="*\b<"D@T. % <", 1992 (@*" & B@BZH8, BD,8D"H4H\ *@(@&@D 1977 (@*"

%,>(D4b FFZ:":"F\, FD,*4 BD@R,(@, >" F@FH@b>4, >,@$N@*4<@FH4, >" 8@H@D@, @>" J0,

FFZ:":"F\ & 1989-1990 (@*"N & 8"R,FH&, @F>@&">4b, 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\

,, B@&,*,>4b & F&b24 F BD,8D"V,>4,< D"$@H >"* BD@,8H@<. EJ* D,T4H,:\>@ @H&,D(

^H@H "D(J<,>H:

" )"0, ,F:4 $J*,H JFH">@&:,>@ >":4R4, F@FH@b>4b >,@$N@*4<@FH4, @>@ >,

b&:b,HFb @F>@&">4,< *:b BD,8D"V,>4b *@(@&@D". =" ^H@ @$FH@bH,:\FH&@ <@0>@

FFZ:"H\Fb H@:\8@ *:b @F&@$@0*,>4b @H @H&,HFH&,>>@FH4 (@FJ*"DFH&", 8@H@D@, >,

&ZB@:>4:@ *@(@&@D. )"0, & F:JR", ,(@ @$@F>@&">>@FH4 @>@ >, BD,8D"V",H

*@(@&@D"; *@(@&@D <@0,H >, *,6FH&@&"H\ FH@:\ *@:(@, F8@:\8@ FJV,FH&J,H

F@FH@b>4, >,@$N@*4<@FH4; L"8H4R,F84 @> <@0,H " FB"H\", @*>"8@ ,F:4 FH@D@>Z

B@ &2"4<>@<J F@(:"F4` >, BD,8D"V"`H ,(@ *,6FH&4,, H@ *@(@&@D BD@*@:0",H

FJV,FH&@&"H\. 7"8 H@:\8@ F@FH@b>4, >,@$N@*4<@FH4 BD,8D"V",HFb, &>@&\

&@2>48",H @$b2">>@FH\ &ZB@:>bH\ *@(@&@D>Z, @$b2"H,:\FH&"" 417.

225. E JR,H@< ^H4N @H:4R46 >,@$N@*4<@ &,D>JH\Fb 8 B@F:,*FH&4b< (:"&Z V, @ 8@H@DZN (@&@D4:@F\

& 8@<<,>H"D44, " 4<,>>@, RH@ @>4 " *,:"`H @8@>R"H,:\>@ 4:4 &D,<,>>@ >,*,6FH&4H,:\>Z<
<,0*J>"D@*>@, @$b2"H,:\FH&@", @ 8@H@D@< 4*,H D,R\418. %@- B,D&ZN, >,@$N@*4<@ @H<,H4H\, RH@,
N@Hb @*>4 4 H, 0, L"8HZ <@(JH, >"BD4<,D, BD,*FH"&:bH\ F@$@6 L@DF- <"0@D B@ FH"H\, 31 4

F:JR"6 B@F:,*J`V,6 >,&@2<@0>@FH4 &ZB@:>,>4b B@ FH"H\, 61 %,>F8@6 8@>&,>P44 @ BD"&,

<,0*J>"D@*>ZN *@(@&@D@&, F ">":4H4R,F8@6 H@R84 2D,>4b @>4 b&:b`HFb D"2>Z<4419. K@DF- <a0@D
@BD"&*Z&",H >,&ZB@:>,>4, @$b2"H,:\FH&" *@ H,N B@D, B@8" BD@*@:0",HFb F@@H&,HFH&J`V,, F@$ZH4,;
F:JR"6 B@F:,*J`V,6 >,&@2<@0>@FH4 &ZB@:>,>4b @BD"&*Z&",H BD,8D"V,>4, *@(@&@D@& ( 4:4 ,(@
BD4@FH">@&:,>4,). A,D&@, @$FH@bH,:\FH&@ 8"F",HFb 8@>8D,H>@(@ @$b2"H,:\FH&", " &H@D@, - *@(@&@D",
8@H@DZ6 b&:b,HFb 4FH@R>48@< ^H@(@ @$b2"H,:\FH&". G"84< @$D"2@<, FL,D" BD4<,>,>4b ^H4N *&JN

*@8HD4> >, F@&B"*",H. =, F@&B"*"`H 4 FB@F@$Z 4N BD4<,>,>4b. =,BD,*&4*,>>Z6 F:JR"6 F"< B@

F,$, @BD"&*Z&",H >,&ZB@:>,>4,, 8"8 ,F:4 $Z @>@ BD@4FN@*4:@ & F4:J >@D<Z BD"&". % @H:4R4, @H

^H@(@ *@(@&@D >, BD,8D"V",HFb &F:,*FH&4, B@F:,*J`V,6 >,&@2<@0>@FH4 - B@ 8D"6>,6 <,D, @*>" 42

FH@D@> *@:0>" BD4>bH\ D,T,>4, @ ,(@ BD,8D"V,>44. QH@ 8"F",HFb @$b2"H,:\FH& B@ @$V,<J

<,0*J>"D@*>@<J BD"&J, H@ @>4, 8"8 BD"&4:@, >, <@(JH $ZH\ " BD,8D"V,>Z" @*>@FH@D@>>4< "8H@<

@*>@(@ (@FJ*"DFH&" *"0, & H"84N F:JR"bN, 8"8 FJV,FH&,>>@, >"DJT,>4, F@ FH@D@>Z *DJ(@(@

(@FJ*"DFH&" 4:4 >,BD,*&4*,>>@, F@$ZH4,.

226. G"84< @$D"2@<, BD,*FH"&:b,HFb F@<>4H,:\>Z<, RH@$Z @$FH@bH,:\FH&@, 4F8:`R"`V,,

BD@H4&@BD"&>@FH\, 8@(*"- :4$@ <@(:@ F*,:"H\ @8@>R"H,:\>@ >,*,6FH&4H,:\>Z< 8"8@,- :4$@ B,D&4R>@,
@$b2"H,:\FH&@. G"8@, @$FH@bH,:\FH&@ <@0,H FH"H\ @BD"&*">4,< *:b >,&ZB@:>,>4b & H,R,>4, FD@8"

F@$:`*,>4b JF:@&46, B@2&@:b`V4N FFZ:"H\Fb >" J8"2">>@, @$FH@bH,:\FH&@. AD4 BD,8D"V,>44

416 UNRIAA, vol. XX (1990), at pp. 251-252 (para. 75).

417 I.C.J. Reports 1997 , p. 7, at p. 63 (para. 101); F< H"80, p. 38 (para. 47).

418 7@<<,>H"D46 8 (:"&, V, BJ>8H (9).

419 G"< 0,.

/...
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B,D&4R>@(@ @$b2"H,:\FH&" @HB"*",H >,@$N@*4<@FH\ & FFZ:8, >" (:"&J V. !>":@(4R>Z< @$D"2@< &

F:JR", BD,8D"V,>4b *,b>4b, 8@H@D@, & BD@H4&>@< F:JR", b&4:@F\ $Z >"DJT,>4,<, *":\>,6T4N

&@BD@F@& & @H>@T,>44 BD@H4&@BD"&>@FH4 >, &@2>48",H. ':"&" V BD4<,>b,HFb :4T\ & H,R,>4, H@(@

&D,<,>4, B@8" @*>@&D,<,>>@ FJV,FH&J`H @$b2"H,:\FH&@, >,F@&<,FH4<@, F >4< B@&,*,>4, 4

@$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\ ^H@(@ B@&,*,>4b. %<,FH@ J8"2">4b >" H@, RH@

@$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, *,:",H @$b2"H,:\FH&@ " @8@>R"H,:\>@ 4:4 &D,<,>>@
>,*,6FH&4H,:\>Z<", :JRT, $@:,, R,H8@ BD@&,FH4 D"2:4R4, <,0*J >":4R4,< B,D&4R>@(@

@$b2"H,:\FH&", 8@H@D@, @FH",HFb & F4:, *:b F@@H&,HFH&J`V,(@ (@FJ*"DFH&", ,F:4 @>@ >,

BD,8D"V",HFb B@ 4>Z< @F>@&">4b<420, 4 >":4R4,< @$FH@bH,:\FH&", 4F8:`R"`V,(@

BD@H4&@BD"&>@FH\ B@&,*,>4b, >, F@@H&,HFH&J`V,(@ ^H@<J @$b2"H,:\FH&J. ]H@ H"80, B@2&@:b,H

42$,0"H\ >,J*"R>@6 L@D<J:4D@&84, B@ 8@H@D@6 B@&,*,>4,, BD@H4&@BD"&>@FH\ 8@H@D@(@ 4F8:`R",HFb

&F:,*FH&4,, >"BD4<,D, F@FH@b>4b >,@$N@*4<@FH4, " F@@H&,HFH&J,H" B,D&4R>@<J @$b2"H,:\FH&J. ]H@

B@&,*,>4, >, F@@H&,HFH&J,H @$b2"H,:\FH&J, @*>"8@ ,F:4 @$FH@bH,:\FH&@ 4F8:`R",H ,(@

BD@H4&@BD"&>@FH\, H@ >,H 4 >"DJT,>4b421. 3<,>>@ H"8@6 B@*N@* BD4>b: EJ* & @H>@T,>44

(:"&Z V BD@,8H" FH"H,6 & *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T. AD4 D"FF<@HD,>44 &@BD@F" @

FFZ:8, %,>(D44 >" F@FH@b>4, >,@$N@*4<@FH4 @> 2"b&4::

" E@FH@b>4, >,@$N@*4<@FH4, >" 8@H@D@, FFZ:",HFb %,>(D4b, ,F:4 $Z ,(@ >":4R4, $Z:@

JFH">@&:,>@, H"84< @$D"2@<, >, B@2&@:b:@ $Z F*,:"H\ &Z&@* @ H@<, RH@ ... @>"

*,6FH&@&":" & F@@H&,HFH&44 F ,, @$b2"H,:\FH&"<4 B@ *@(@&@DJ 1977 (@*" 4:4 RH@ @>4

B,D,FH":4 >@F4H\ *:b >,, @$b2"H,:\>Z6 N"D"8H,D. ?>@ :4T\ B@2&@:4:@ $Z JH&,D0*"H\, RH@ &

F:@04&T4NFb @$FH@bH,:\FH&"N %,>(D4b >, $J*,H >,FH4 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2" F&@4

*,6FH&4b" 422.

227. 32 T,FH4 @$FH@bH,:\FH& & (:"&, V >"4$@:\T4, HDJ*>@FH4 *:b >"FH@bV,(@ ">":42" B@D@0*",H

F@(:"F4,, B@F8@:\8J bF>@, RH@ F@(:"F4, F"<@ B@ F,$,, $,2JF:@&>@, <@(:@ $Z F*,:"H\ @$b2"H,:\FH&@

" >,*,6FH&4H,:\>Z<" 4 BD,8D"H4H\ ,(@ *,6FH&4,. ?*>"8@ B@ BD4R4>"<, 42:"(",<Z< >40,,
EB,P4":\>Z6 *@8:"*R48 FR4H",H, RH@ F@(:"F4, >, @H>@F4HFb 8 FL,D, BD4<,>,>4b (:"&Z V423.

?$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\ 4:4 @H&,HFH&,>>@FH\?

228. G"84< @$D"2@<, (:"&" V BD,*JF<"HD4&",H FB@F@$Z 2"V4HZ @H & BD@H4&>@< F:JR", &B@:>,

@$@F>@&">>@(@ 2"b&:,>4b @ >"DJT,>44 @$b2"H,:\FH&". %<,FH, F H,< >,:\2b F J&,D,>>@FH\` 2"b&4H\,
RH@ D"2:4R>Z, @$FH@bH,:\FH&", @N&"HZ&",<Z, (:"&@6 V, BD4<,>b`HFb @*4>"8@&Z< @$D"2@< 4:4 &

@*4>"8@&@6 FH,B,>4. 7"8 BD,*FH"&:b,HFb, >,8@H@DZ, 42 >4N ( >"BD4<,D, F"<@@$@D@>" 4 F@(:"F4,)
*,:"`H F@@H&,HFH&J`V,, B@&,*,>4, 2"8@>>Z<; 4>Z<4 F:@&"<4, @>4 4F8:`R"`H BD@H4&@BD"&>@FH\.

420 +F:4 D,R\ 4*,H @ *@(@&@D>@< @$b2"H,:\FH&,, H@ @>@ <@0,H $ZH\ BD,8D"V,>@ :4T\ &

F@@H&,HFH&44 F BD"&@< <,0*J>"D@*>ZN *@(@&@D@&. +F:4 D,R\ 4*,H @$ @*>@FH@D@>>,< @$b2"H,:\FH&,,
H@ @>@ <@0,H $ZH\ BD,8D"V,>@ :4T\ >" @F>@&">44 BD"&@&ZN >@D< ( >,2"&4F4<@ @H 4N N"D"8H,D"),
8"F"`V4NFb BD,8D"V,>4b @*>@FH@D@>>4N @$b2"H,:\FH&. +F:4 D,R\ 4*,H @$ @$b2"H,:\FH&, B@ @$V,<J

<,0*J>"D@*>@<J BD"&J, H@ @>@ <@0,H $ZH\ BD,8D"V,>@ :4T\ >" @F>@&">44 F@@H&,HFH&J`V4N >@D<

^H@(@ BD"&", D,(J:4DJ`V4N BD,8D"V,>4, @$ZR>ZN @$b2"H,:\FH&. =4 @*4> 42 ^H4N F:JR",& >, 4<,,H

@H>@T,>4b 8 BD"&@&Z< >@D<"< @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&.

421 ?$FJ0*,>4, ^H@(@ &@BD@F" & 8@>H,8FH, FH"H\4 16 F<. BJ>8HZ 10-14 &ZT,.

422 I.C.J. Reports 1997 , p. 7, at p. 39 (para. 48).

423 E<. BJ>8HZ 230-241 >40,.
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),6FH&4b, 8@H@DZ, @H&,R"`H HD,$@&">4b< F"<@@$@D@>Z & F@@H&,HFH&44 F@ FH"H\,6 51 IFH"&"

?D(">42"P44 ?$X,*4>,>>ZN ="P46, b&:b`HFb 2"8@>>Z<4 & 8"R,FH&, @FJV,FH&:,>4b " >,@HX,<:,<@(@
BD"&"" & @H>@T,>4bN <,0*J @$@D@>b`V4<Fb (@FJ*"DFH&@< 4 "(D,FF@D@<424. E4HJ"P4b &

@H>@T,>44 H"84N @$FH@bH,:\FH&, 8"8 $,*FH&4, 4:4 F@FH@b>4, >,@$N@*4<@FH4, BD,*FH"&:b,HFb $@:,,

2"BJH">>@6, RH@ 2"F&4*,H,:\FH&@&": Db* BD"&4H,:\FH&425. #Z:@ $Z >,BD"&4:\>Z< 2"b&4H\, RH@ &

F:JR", F@FH@b>4b >,@$N@*4<@FH4 4:4 $,*FH&4b F@@H&,HFH&J`V,, @$b2"H,:\FH&@ FH">@&4HFb

" >,*,6FH&4H,:\>Z<". ?$b2"H,:\FH&@ >, H@:\8@ F@ND">b,HFb, >@ 4 B@- BD,0>,<J @8"2Z&",H
&@2*,6FH&4, >" F4HJ"P4`, & F&b24 F R,< 4>H,D,FZ *DJ(@(@ F@@H&,HFH&J`V,(@ (@FJ*"DFH&" 4:4

(@FJ*"DFH& *@:0>Z JR4HZ&"H\Fb BD4 @BD,*,:,>44 H@(@, *,6FH&4H,:\>@ :4 @$FH@bH,:\FH&"

D"&>@F4:\>Z F@FH@b>4` >,@$N@*4<@FH4 4:4 $,*FH&4`.

229. ]H@ F&4*,H,:\FH&J,H @ H@<, RH@ (:"&" V @N&"HZ&",H B@ 8D"6>,6 <,D, *&, 8"H,(@D44

@$FH@bH,:\FH&, BD4R,< ^H@H &Z&@* 8@F&,>>@ B@*H&,D0*",HFb FH"H\,6 35, 8@H@D"b @$,FB,R4&",H

&@2<@0>@FH\ 8@<B,>F"P44 " B@H,DB,&T,<J" (@FJ*"DFH&J & R,HZD,N F:JR"bN, @N&"HZ&",<ZN (:"&@6 V,
>@ >, & *&JN *DJ(4N F:JR"bN ( F"<@@$@D@>" 4 8@>HD<,DZ). %<,FH, F H,<, B,D,* H,<, 8"8 B,D,6H4

8 D"FF<@HD,>4` &@BD@F" @ H@<, F:,*J,H :4 & BD@,8H, FH"H,6 BD@&,FH4 $@:,, R,H8@, D"2:4R4,

<,0*J @BD"&*"H,:\>Z<4 @F>@&">4b<4 ( H"84<4, 8"8 F"<@@$@D@>"), 8@H@DZ, 4F8:`R"`H

BD@H4&@BD"&>@FH\, 4 J&"04H,:\>Z<4 BD4R4>"<4 ( H"84<4, 8"8 F@FH@b>4, >,@$N@*4<@FH4), 8@H@DZ,

<@(JH 4<,H\ <,>,, 2>"R4H,:\>Z, B@F:,*FH&4b, >,@$N@*4<@ D"FF<@HD,H\ F"<4 B@:@0,>4b

(:"&Z V426.

3. C"FF<@HD,>4, @H*,:\>ZN FH"H,6

a) EH"H\b 29: E@(:"F4,

230. EH"H\b 29 BD,*JF<"HD4&",H F:,*J`V,,:

"1. AD"&@<,D>Z< @$D"2@< *">>@, F@(:"F4, (@FJ*"DFH&" >" F@&,DT,>4, *DJ(4< (@FJ*"DFH&@<

@BD,*,:,>>@(@ *,6FH&4b, >, F@@H&,HFH&J`V,(@ @$b2"H,:\FH&J B@F:,*>,(@ & @H>@T,>44 B,D&@(@

(@FJ*"DFH&", 4F8:`R",H BD@H4&@BD"&>@FH\ ^H@(@ *,b>4b BD4<,>4H,:\>@ 8 ^H@<J (@FJ*"DFH&J,
B@F8@:\8J ^H@ *,b>4, >"N@*4HFb & BD,*,:"N &ZT,J8"2">>@(@ F@(:"F4b.

2. AJ>8H 1 >, BD4<,>b,HFb, ,F:4 *">>@, @$b2"H,:\FH&@ &ZH,8",H 42 4<B,D"H4&>@6 >@D<Z

@$V,(@ <,0*J>"D@*>@(@ BD"&". ):b P,:,6 >"FH@bV4N FH"H,6 4<B,D"H4&>"b >@D<" @$V,(@

<,0*J>"D@*>@(@ BD"&" b&:b,HFb >@D<@6, 8@H@D"b BD4>4<",HFb 4 BD42>",HFb <,0*J>"D@*>Z<

F@@$V,FH&@< (@FJ*"DFH& & P,:@<, 8"8 >@D<", @H8:@>,>4b @H 8@H@D@6 >,*@BJFH4<@ 4 8@H@D"b

<@0,H $ZH\ 42<,>,>" H@:\8@ B@F:,*J`V,6 >@D<@6 @$V,(@ <,0*J>"D@*>@(@ BD"&", >@FbV,6

H"8@6 0, N"D"8H,D".

231. % 8@<<,>H"D44 2"*"> &@BD@F, BD4<,>4< :4 & <,0*J>"D@*>@< BD"&, BD4>P4B volenti non
fit injuria, 4 >" >,(@ *"> F @(@&@D8"<4 B@:@04H,:\>Z6 @H&,H. ):b P,:,6 (:"&Z V &@BD@F

424 ]H@ >, @2>"R",H, RH@ &F, <,0*J>"D@*>Z, @$b2"H,:\FH&", *,6FH&J`V4, <,0*J ^H4<4 *&J<b

(@FJ*"DFH&"<4, FH">@&bHFb " >,*,6FH&4H,:\>Z<4" &F:,*FH&4, 2"8@>>@6 F"<@@$@D@>Z. E<.
BJ>8HZ 296-299 >40,.

425 E<. BJ>8HZ 216-219 &ZT,.

426 E<. BJ>8H 353 >40,.
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2"8:`R",HFb >, & H@<, RH@$Z BD4@FH">@&4H\ 4:4 H,< $@:,, @H<,>4H\ *,6FH&4, B,D&4R>@6 >@D<Z,
8@H@D"b B@D@0*",H @$b2"H,:\FH&@. EH"H\b 29 B@F&bV,>" F:JR"`, 8@(*" *DJ(@, F@@H&,HFH&J`V,,

(@FJ*"DFH&@ ( 4:4 4>@6 FJ$X,8H <,0*J>"D@*>@(@ BD"&") " *",H F&@, F@(:"F4, >, >" @$V,,
BD4@FH">@&:,>4, *,6FH&4b >@D<Z, ... " >" >,BD4<,>,>4, & 8"8@<- :4$@ 8@>8D,H>@< F:JR",

@$b2"H,:\FH&", BD,*JF<@HD,>>@(@ ^H@6 >@D<@6". 7"8 BD"&4:@, ^H" >@D<" $J*,H BD@*@:0"H\

BD4<,>bH\Fb & $J*JV,<; BD@FH@ & 8@>8D,H>@< F:JR", @$b2"H,:\FH&@ $Z:@ D,T,>@ >,

2"*,6FH&@&"H\427. ?*>"8@ ^H@ &@2<@0>@ H@:\8@ >" @F>@&, BD"&@<,D>Z< @$D"2@< *">>@(@ F@(:"F4b,
H. ,. F@(:"F4b, 8@H@D@, F@&<,FH4<@ F 4<B,D"H4&>@6 >@D<@6. 7 H@<J 0, <@0,H F:JR4H\Fb H"8,
RH@ *:b 8"84N- H@ P,:,6 B@HD,$J,HFb F@(:"F4, Db*" (@FJ*"DFH&, 4 & ^H@< F:JR", F@(:"F4,

(@FJ*"DFH&" E >, 4F8:`R",H BD@H4&@BD"&>@FH\ & @H>@T,>44 (@FJ*"DFH&" B428. AD4&,*,>>Z, &

8@<<,>H"D44 BD4<,DZ (:"&>Z< @$D"2@< @H>@FbHFb 8 BD4<,>,>4` F4:Z >" H,DD4H@D44 (@FJ*"DFH&"

*:b B@*"&:,>4b B,D,&@D@H", D"2<,V,>4b &@6F8 >" 4>@FHD">>@6 H,DD4H@D44, @B,D"P46 B@ @8"2">4`

(J<">4H"D>@6 B@<@V4 4 FB"F">4` 4 "D,FH" 4:4 2"*,D0">4b :4P >" 4>@FHD">>@6 H,DD4H@D44429.
%<,FH, F H,< & 8@<<,>H"D44 BD4&@*4HFb H"80, D,T,>4, B@ *,:J @ &@2<,V,>44 C@FF44, & 8@H@D@<

A@FH@b>>"b B":"H" HD,H,6F8@(@ FJ*" 2"b&4:", RH@, F@(:"T"bF\ F JB:"H@6 H@:\8@ @F>@&>@6 FJ<<Z &

H,R,>44 20 :,H 4 BD4 ^H@< >, 2"b&:bb &@2D"0,>46 4 >, D,2,D&4DJb F&@4N BD"&, C@FF4b @H8"2":"F\

@H BD"&" HD,$@&"H\ JB:"HZ >,&ZB:"R,>>ZN BD@P,>H@&430.

232. ):b H@(@ RH@$Z F@(:"F4, $Z:@ D"&>@2>"R>@ @$FH@bH,:\FH&J, 4F8:`R"`V,<J BD@H4&@BD"&>@FH\,
@>@ *@:0>@ $ZH\ " BD"&@<,D>Z< B@ <,0*J>"D@*>@<J BD"&J, b&>@ JFH">@&:,>>Z<, *,6FH&4H,:\>@

&ZD"0,>>Z< ( RH@ 4F8:`R",H R4FH@ B@*D"2J<,&",<@, F@(:"F4,), BD4<,>4<Z< 8 (@FJ*"DFH&J &

<,0*J>"D@*>@< B:">, 4 BD,*T,FH&J`V4< F@&,DT,>4` *,b>4b" 431. 7D@<, H@(@, B@&,*,>4,

*@:0>@ >"N@*4H\Fb & H,N BD,*,:"N, >" 8@H@DZ, $Z:@ *">@ F@(:"F4,432. )":,, & 8@<<,>H"D44

B@*D@$>@ D"FF<"HD4&"`HFb ^H4 HD,$@&">4b, BD4 ^H@< @F>@&>@6 JB@D F*,:"> >" HD,$@&">4b &

@H>@T,>44 BD"&@<,D>@FH4 F@(:"F4b B@ BD"&J *@(@&@D@&433.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 29

427 7@<<,>H"D46 8 FH"H\, 29, BJ>8H (2).

428 G"< 0,, BJ>8H (5), (*, & 8"R,FH&, BD4<,D" BD4&@*4HFb &@BD@F @ F@(:"F44 !&FHD44 >"

@88JB"P4` 1938 (@*", 8@H@DZ6 D"FF<"HD4&":Fb ;,0*J>"D@*>Z< &@,>>Z< HD4$J>":@< & =`D>$,D(,:
United Kingdom, "Judgement of the International Military Tribunal for the Trial of
German Major War Criminals", Cmd. 6964 (London, Stationery Office, 1946), pp. 17 et
seq., 13 ILR 199, at pp. 209-210. GD4$J>": >, BD42>":, RH@ !&FHD4b *"&":" F&@, F@(:"F4,,
4 J8"2":, RH@ & @HFJHFH&4, F@(:"F4b FH@D@> <4D>ZN *@(@&@D@& 1919 (@*" @88JB"P4b & :`$@<

F:JR", $Z:" >,2"8@>>@6.

429 7@<<,>H"D46 8 FH"H\, 29, BJ>8HZ (6)-(9), (*, & F&b24 F &@BD@F@< @$ "D,FH, >"

4>@FHD">>@6 H,DD4H@D44 BD4&@*4HFb D,T,>4, A@FH@b>>@6 B":"HZ HD,H,6F8@(@ FJ*" B@ *,:J

E"&"D8"D": UNRIAA, vol. XI, pp. 252-255 (1911).

430 UNRIAA, vol. XI, p. 421, at p. 446 (1912).

431 7@<<,>H"D46 8 FH"H\, 29, BJ>8H (11) ( B@*R,D8>JH@ & 4FH@R>48,).

432 G"< 0,.

433 G"< 0,, BJ>8H (12).
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233. % @H>@T,>44 BJ>8H" 1 !&FHD4b FH"&4H B@* F@<>,>4, JB@HD,$:,>4, JH@R>b`V,6 LD"2Z

" BD4<,>4H,:\>@ 8 ^H@<J (@FJ*"DFH&J", B@F8@:\8J F@(:"F4, <@0,H F*,:"H\ B@&,*,>4, BD"&@<,D>Z< &

P,:@<434. KD">P4b &ZD"0",H F@<>,>4, B@ B@&@*J P,:,F@@$D"2>@FH4 H,D<4>" " BD"&@<,D>Z<
@$D"2@< *">>@,", 8@H@DZ6 2"4<FH&@&"> 42 BD"&" *@(@&@D@&435. E@,*4>,>>@, 7@D@:,&FH&@

@HD4P",H, RH@ F@(:"F4, <@0,H $ZH\ BD"&@<,D>@ *">@ &F,<4 H,<4 :4P"<4, B@&,*,>4, 8@H@DZN

BD4F&"4&",HFb (@FJ*"DFH&J F@(:"F>@ (:"&, II, >,F<@HDb >" F@*,D0"V4,Fb & 8@<<,>H"D44 2"b&:,>4b,
8@H@DZ,, B@ &F,6 &4*4<@FH4, ^H@ BD,*B@:"("`H436. ="BD4<,D, F@(:"F4, B@&FH">R,F8@(@ *&40,>4b

>, $J*,H F&b2Z&"H\ (@FJ*"DFH&" *:b P,:,6 FH"H\4 29, *"0, ,F:4 B@&,*,>4, ^H@(@ *&40,>4b <@(:@

$Z $ZH\ BD4F&@,>@ (@FJ*"DFH&J F@(:"F>@ FH"H\, 15. %@- &H@DZN, B@ ,(@ <>,>4`, 7@<4FF44

F:,*@&":@ $Z D"FF<@HD,H\ &@BD@F @ B@*D"2J<,&",<@< 4:4 D,HD@FB,8H4&>@< F@(:"F44, @F@$,>>@ &

F:JR"bN @8"2">4b (J<">4H"D>@6 B@<@V4 & RD,2&ZR"6>ZN F4HJ"P4bN437.

234. % @H>@T,>44 BJ>8H" 2 !&FHD4b FBD"T4&",H, F:,*J,H :4 B@*>4<"H\ &@BD@F @$ 4<B,D"H4&>ZN

>@D<"N (jus cogens) 438, >" 8@H@DZ6 KD">P4b @*>@2>"R>@ *",H @HD4P"H,:\>Z6 @H&,H439.
E@,*4>,>>@, 7@D@:,&FH&@ F@(:"T",HFb F KD">P4,6, FFZ:"bF\ >" >,@BD,*,:,>>@FH\ & @H>@T,>44

4<B,D"H4&>ZN >@D<440.

;,FH@ F@(:"F4b & (:"&, V

235. #@:\T4>FH&@ 8@<<,>H"D4,& BD"&4H,:\FH& B@ FH"H\, 29 8"F"`HFb >, F"<@(@ BD4>P4B"

F@(:"F4b, " ,(@ L@D<J:4D@&84. % 8@<<,>H"D4bN F*,:"> P,:Z6 D"* 2"<,R">46, >"BD4<,D, &

@H>@T,>44 @$X,<" H,D<4>" " BD"&@<,D>Z< @$D"2@<" & BJ>8H, 1 4 FFZ:84 >" 4<B,D"H4&>Z, >@D<Z

& BJ>8H, 2. ?*>"8@ FH"H\b 29 F@2*",H $@:\T, BD@$:,<, R,< D,T",H, >, H@:\8@ & ^H4N

@H>@T,>4bN. %F, *DJ(4, @$FH@bH,:\FH&", @ 8@H@DZN (@&@D4HFb & (:"&, V, @BD,*,:,>Z :4$@ & F"<4N

FH"H\bN ( L@DF- <"0@D, $,*FH&4,, F@FH@b>4, >,@$N@*4<@FH4) 4:4 & *DJ(4N FH"H\bN BD@,8H@& FH"H,6

( 8@>HD<,DZ), :4$@ B@ 8D"6>,6 <,D, & *@FH"H@R>@ R,H8@ B@>4<",<ZN 4 D"2D"$@H">>ZN >@D<"N

@$V,(@ <,0*J>"D@*>@(@ BD"&", 2"8D,B:,>>ZN & IFH"&, ?D(">42"P44 ?$X,*4>,>>ZN ="P46

( F"<@@$@D@>"). 3 :4T\ F@(:"F4, 8"8 @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, *">@ &

>,R,H84N &ZD"0,>4bN, H"84N, 8"8 " BD"&@<,D>Z< @$D"2@< *">>@,". 7D@<, H@(@, 8"8 J0, @H<,R":4

KD">P4b 4 E@,*4>,>>@, 7@D@:,&FH&@, BD@&,*,>4, ">":@(44 F *DJ(4<4 4>FH4HJH"<4 4 @HD"F:b<4

<,0*J>"D@*>@(@ BD"&" ( BD4F&@,>4,, BD"&@ *@(@&@D@&) >, B@2&@:b,H R,H8@ JFH">@&4H\, 4<,,H :4

8@>8D,H>@, *@:0>@FH>@, :4P@ B@:>@<@R4b " 4F8:`R"H\ BD@H4&@BD"&>@FH\" B@&,*,>4b, *"&"b F&@,

F@(:"F4, >" >,(@. ="BD4<,D, & *,:, E"&"D8"D"441 >, 4<,:@ 2>"R,>4b, RH@ 8@<">*4D @H*,:,>4b

0">*"D<,D44, 8@H@DZ6 *": F@(:"F4, >" &@2&D"H $,(:,P" >" ">(:46F846 8@D"$:\, $Z: >,B@:>@<@R,>

434 A/CN.4/488, FHD. 91.

435 G"< 0,.

436 G"< 0,, FHD. 92 4 93, (*, BD4&@*4HFb 8@<<,>H"D46 8 FH"H\, 29, BJ>8H (15).

437 G"< 0,, FHD. 93.

438 G"< 0,.

439 G"< 0,, FHD. 93.

440 G"< 0,, FHD. 94.

441 UNRIAA, vol. XI, p. 252 (1911).
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2"8:`R"H\ <,0*J>"D@*>Z, F@(:"T,>4b @H 4<,>4 KD">P44. E@(:"F>@ (:"&, II R"FH4 B,D&@6, ,(@

B@&,*,>4,, $,FFB@D>@, *@:0>@ $ZH\ BD4F&@,>@ KD">P44, @*>"8@ &@BD@F @BbH\ 0, 2"8:`R":Fb >, &

^H@<. ! F@FH@b: @> & H@<, $Z:@ :4 *@FH"H@R>@ ,(@ F@(:"F4b >" &@2&D"H $,(:,P". A@ ^H@<J

&@BD@FJ FH"H\b 29 >, F@*,D04H >48"84N J8"2">46. % 8@<<,>H"D44 ^H" <ZF:\ D"2&4&",HFb, @*>"8@

>,8@H@DZ, 42 ,(@ JH@R>,>46 & F"<@6 FH"H\, >, 42:@0,>Z, 4, RH@ $@:,, &"0>@, & >,6 <":@ 4:4

>4R,(@ >, (@&@D4HFb @ L"8H4R,F8@< 4:4 B@*D"2J<,&",<@< B@:>@<@R44 *"&"H\ F@(:"F4, *:b P,:,6

(:"&Z V. %@BD@F @ H@<, 8H@ B@:>@<@R,> *"&"H\ F@(:"F4, >" @HN@* @H 8@>8D,H>@6 >@D<Z, B@

8D"6>,6 <,D, & @BD,*,:,>>@6 FH,B,>4, &B@:>, &@2<@0>@ 2"&4F4H @H F"<@6 ^H@6 >@D<Z. ?*>@ *,:@

*"&"H\ F@(:"F4, >" @$ZF8 B@<,V,>46 B@F@:\FH&", *DJ(@, - >" FJ*,$>@, D"2$4D"H,:\FH&@ &Z*">>@(@

:4P" B@ 4>Z< @F>@&">4b<, R,< H,, 2" 8@H@DZ, @>@ $Z:@ &Z*">@, 4 HD,H\, - >" F@2*">4,

&@,>>@6 $"2Z >" H,DD4H@D44 (@FJ*"DFH&" 4:4 >" @FJV,FH&:,>4, $@,&ZN *,6FH&46 BD@H4& B@&FH">P,&,
>"N@*bV4NFb >" ^H@6 H,DD4H@D44.

236. ]H@ (@&@D4H @ H@<, RH@ FH"H\b 29 B@D@0*",H $@:,, (:J$@8J` BD@$:,<J, >,0,:4 BD@FH@

BD@$:,<J L@D<J:4D@&84. ;@0>@ :4 BD@&,FH4 D"2(D">4R,>4,, F @*>@6 FH@D@>Z, <,0*J &@BD@F@<

F@(:"F4b 8"8 ^:,<,>H@< & BD4<,>,>44 >@D<Z ( 8@H@D@, & ^H@< F:JR", b&:b,HFb R"FH\` @BD,*,:,>4b

F@@H&,HFH&J`V,(@ @$b2"H,:\FH&") 4, F *DJ(@6 FH@D@>Z, &@BD@F@< F@(:"F4b 8"8 @F>@&">4,< *:b

4F8:`R,>4b BD@H4&@BD"&>@FH4 B@&,*,>4b, >, F@&<,FH4<@(@ F ^H4< @$b2"H,:\FH&@<? % 8@<<,>H"D44

@*>@2>"R>@ 4F8:`R"`HFb F:JR"4 F@(:"F4b, *">>@(@ B@F:, H@(@, 8"8 B@&,*,>4, 4<,:@ <,FH@,
8@H@D@, & >,< FBD"&,*:4&@ D"FF<"HD4&",HFb 8"8 L@D<" @H8"2" @H BD"&" BD4&:,R,>4b 8

@H&,HFH&,>>@FH4442. ?*>"8@, ,F:4 F@(:"F4, *@:0>@ $ZH\ *">@ 2"D">,,, ,F:4 @>@ <@0,H $ZH\

BD"&@<,D>Z< @$D"2@< *">@ H@:\8@ & @*>@< Db*, F:JR",&, >@ >, & *DJ(@<, 4 ,F:4 B@:>@<@R4, >"

*"RJ F@(:"F4b 2"&4F4H @H F@@H&,HFH&J`V,6 >@D<Z, H@(*" <@0>@ 2"*"H\ &@BD@F, >, F:,*J,H :4

FR4H"H\, RH@ ^:,<,>H F@(:"F4b &8:`R,> & D"2:4R>Z, B,D&4R>Z, >@D<Z, F8"0,<, & D"2>ZN

L@D<J:4D@&8"N BD4<,>4H,:\>@ 8 D"2>Z< F:JR"b<. ="BD4<,D, >@D<, @ H@<, RH@ (@FJ*"DFH&@

@$:"*",H 4F8:`R4H,:\>Z< BD"&@< >" @FJV,FH&:,>4, `D4F*48P44 4:4 &:"FH4 >" F&@,6 H,DD4H@D44,
8@DD,FB@>*4DJ,H B@:@0,>4, @ H@<, RH@ 4>@FHD">>"b `D4F*48P4b <@0,H @FJV,FH&:bH\Fb F F@(:"F4b

(@FJ*"DFH&" BD,$Z&">4b, 4 H"84, F:JR"4 4<,`H <,FH@ *@&@:\>@ R"FH@ ( >"BD4<,D, F:,*FH&,>>Z,

8@<4FF44, >"N@*bV4,Fb >" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&", @FJV,FH&:,>4, `D4F*48P44 &

@H>@T,>44 &D,<,>>@ >"N@*bV4NFb F4: 4 H. *.). ?>4 >, @N&"HZ&"`H, *"0, prima facie,
B@&,*,>4,, >, F@@H&,HFH&J`V,, <,0*J>"D@*>@<J @$b2"H,:\FH&J, 4, H"84< @$D"2@<, &ZN@*bH 2"

BD,*,:Z (:"&Z V 4 B@ FJH4 2" BD,*,:Z BD@,8H" FH"H\,6 & P,:@<. K4HP<@D4F @H>,F H"84, F:JR"4 8

D"2Db*J " =,4FB@:>,>4b, @$@F>@&">>@(@ ab intra JF:@&4,< *@(@&@D", 8@H@D@, B@*D"2J<,&",HFb &

>,< <,0*J>"D@*>Z< BD"&@<", 4 FL@D<J:4D@&": ^H@ D"2:4R4, F:,*J`V4< @$D"2@<:

" A@F8@:\8J F"< ^H@H &@BD@F - @BD"&*">@ :4 >,4FB@:>,>4, - BD,*B@:"(",H >":4R4, b&>@(@

4:4 B@*D"2J<,&",<@(@ @$b2"H,:\FH&" F@(:"F>@ *@(@&@DJ, JF:@&4b, J8"2">>Z, 4:4

B@*D"2J<,&",<Z, & L@D<J:4D@&8"N F"<@(@ *@(@&@D", @H>@FbHFb 8 FJV,FH&@&">4` 4 @$X,<J

^H@(@ @$b2"H,:\FH&", " >, 8 @$@F>@&">4` ,(@ >,4FB@:>,>4b" 443.

?> b&>@ 4<,: & &4*J H@:\8@ BD"&@ *@(@&@D@&, @*>"8@ H"8@6 0, BD4>P4B, >,F@<>,>>@,
BD4<,>b,HFb 4 8 L@D<J:4D@&">4` @$b2"H,:\FH&, &@2>48"`V4N F@(:"F>@ @$V,<J <,0*J>"D@*>@<J

BD"&J ( >"BD4<,D, @$b2"H,:\FH&" >, @FJV,FH&:bH\ (D"0*">F8J` `D4F*48P4` >" H,DD4H@D44 *DJ(@(@

(@FJ*"DFH&" $,2 ,(@ F@(:"F4b 4:4 >, @FJV,FH&:bH\ BD@:,H >"* ,(@ H,DD4H@D4,6 $,2 BD,*&"D4H,:\>@(@

442 7@<<,>H"D46 8 FH"H\, 29, BJ>8H (16). % ^H@< @H>@T,>44 FHD">>@ H@, RH@ &

8@<<,>H"D44 BD4&@*4HFb *,:@ @ &@2<,V,>44 C@FF44, 8@H@D@,, &,D@bH>@, BD,*FH"&:b,H F@$@6 F:JR"6

@H8"2" @H BD"&" 4, $,2JF:@&>@, >, b&:b,HFb F:JR",< 2"D">,, *">>@(@ F@(:"F4b.

443 Fitzmaurice, Fourth Report, Yearbook ... 1959, vol. II, at p. 46.
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D"2D,T,>4b). A@ ^H@6 BD4R4>, K4HP<@D4F >, D"FF<"HD4&": F@(:"F4, 8"8 F"<@FH@bH,:\>@,

" @$FH@bH,:\FH&@, @BD"&*Z&"`V,, >,4FB@:>,>4,". %<,FH@ ^H@(@ @> D"FF<"HD4&": ,(@ 8"8 " BD42>">4,
>,4FB@:>,>4b", RH@ F8@D,, F:,*J,H FR4H"H\ R"FH>Z< F:JR",< @H8"2" @H BD"&" BD4&:,8"H\ 8

@H&,HFH&,>>@FH4. C,R\ 4*,H >, @ H@<, &@2>48:" :4 @H&,HFH&,>>@FH\ &@@$V,, " @$ JHD"H, BD"&"

BD4&:,8"H\ 8 @H&,HFH&,>>@FH4, RH@ &ZN@*4H 2" D"<84 R"FH4 B,D&@6444.

237. E@<>,>4b &Z2&":@ H"80, D"2(D">4R,>4, <,0*J " &>JHD,>>4<4" 4 " &>,T>4<4" @$@F>@&">4b<4

4:4 @F>@&">4b<4 *:b @F&@$@0*,>4b @H @H&,HFH&,>>@FH4. %F, *DJ(4, FH"H\4 (:"&Z V 8"F"`HFb

@$FH@bH,:\FH& ( L@DF- <"0@D, $,*FH&4,, F@FH@b>4, >,@$N@*4<@FH4, &@@DJ0,>>@, >"B"*,>4, 4:4

*DJ(@, >,BD"&@<,D>@, B@&,*,>4,, B@D@0*"`V,, BD"&@ BD4>4<"H\ @H&,H>Z, <,DZ & &4*,

F"<@@$@D@>Z 4:4 8@>HD<,D), 8@H@DZ, >":4P@ & <@<,>H F@&,DT,>4b BD@H4&@BD"&>@(@ *,b>4b. %

8@<<,>H"D44 8 FH"H\, 29 (@&@D4HFb H@:\8@ @ F@(:"F44, 8@H@D@, $Z:@ *">@ 2"D">,,, <,0*J H,<

H"8@, F@(:"F4,, *">>@, BD"&@<,D>Z< @$D"2@<, BD,*B@:"(",H, RH@ B@&,*,>4, & <@<,>H ,(@

F@&,DT,>4b b&:b,HFb "$F@:`H>@ BD"&@<,D>Z<. % @H:4R4, @H ^H@(@, 8@(*" (@FJ*"DFH&@ *,6FH&J,H >,

& F@@H&,HFH&44 F @$b2"H,:\FH&@< 4 ,(@ B@&,*,>4, >, B@D@0*",H @H&,HFH&,>>@FH4 & F4:J H"84N

@F>@&">46, 8"8 F@FH@b>4, >,@$N@*4<@FH4, L@DF- <"0@D 4:4 $,*FH&4,, &Db* :4 <@0>@ F8"2"H\, RH@

^H@ B@&,*,>4, b&:b,HFb " "$F@:`H>@ BD"&@<,D>Z<". ]H@ F8@D,, BD,*B@:"(",<@, 4:4 b&>@,

>"DJT,>4,, BD4<,>4H,:\>@ 8 8@H@D@<J, &@2<@0>@, $J*JH 4:4 >, $J*JH BD4<,>,>Z @F>@&">4b,
@F&@$@0*"`V4, @H @H&,HFH&,>>@FH4. )"0, & F:JR", F"<@@$@D@>Z 4:4 8@>HD<,D, 8@(*" B@&,*,>4,

<@0,H $ZH\ 4<<">,>H>@ BD"&@<,D>Z< & *">>ZN @$FH@bH,:\FH&"N, 8"8 <4>4<J< FJV,FH&J,H

F4HJ"P4b, HD,$J`V"b 8"8@(@- H@ B@bF>,>4b 4 8"8@(@- H@ @$@F>@&">4b445.

238. ;@(JH :4 $ZH\ H"84, F:JR"4, 8@(*" @$b2"H,:\FH&@ >"*:,0"V4< @$D"2@< FL@D<J:4D@&">@ &

"$F@:`H>ZN &ZD"0,>4bN ( H. ,. $,2 8"84N- :4$@ JF:@&46 4:4 @(D">4R,>46 & @H>@T,>44 F@(:"F4b), "

F@(:"F4, F@@H&,HFH&J`V,(@ (@FJ*"DFH&" &F, D"&>@ 4F8:`R",H BD@H4&@BD"&>@FH\ B@&,*,>4b? +F:4

@H&,H B@:@04H,:\>Z6, H@ FH"H\b 29 &B@:>, <@0,H 4<,H\ F&@`, N@Hb 4 @(D">4R,>>J`, FL,DJ

BD4<,>,>4b. EB,P4":\>@<J *@8:"*R48J H"84, F:JR"4 >, 42&,FH>Z446. %F, BD4&,*,>>Z, &

8@<<,>H"D44 BD4<,DZ 8"F"`HFb >@D< ( >,@FJV,FH&:,>4, 4>@FHD">>@6 `D4F*48P44 >" H,DD4H@D44
(@FJ*"DFH&"; >,BD4<,>,>4, F4:Z BD@H4& >,(@; >,&<,T"H,:\FH&@ & ,(@ &>JHD,>>4, *,:" 4 H. *.),
8@H@DZ, >, b&:b`HFb "$F@:`H>Z<4 2"BD,H"<4, " B@2&@:b`H (@FJ*"DFH&J, BD@H4& 8@H@D@(@

>"BD"&:,>@ B@&,*,>4,, BD"&@<,D>@ *"H\ F&@, F@(:"F4, >" >,(@. % @HFJHFH&4, R,H84N BD@<,0JH@R>ZN

F:JR",& ( H. ,. F:JR",&, 8@(*" F@(:"F4, <@0,H $ZH\ BD"&@<,D>Z< @$D"2@< *">@ 2"D">,,, @*>"8@ @>@

>, &N@*4H & @BD,*,:,>4, @$b2"H,:\FH&"), FJ*b B@ &F,<J, B@24P4b *@:0>" $ZH\ H"8@6: :4$@

F@@H&,HFH&J`V,, @$b2"H,:\FH&@ B@2&@:b,H, RH@$Z $Z:@ 2"D">,, *">@ F@(:"F4, >" B@&,*,>4,, 8@H@D@,

444 E<. BJ>8H 350 >40,.

445 '@FJ*"DFH&@, @FJV,FH&:b`V,, BD"&@ >" F"<@@$@D@>J, *@:0>@ J&,*@<4H\ E@&,H

#,2@B"F>@FH4 " >,<,*:,>>@": FH"H\b 51 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46. IF:@&4b

>"*:,0"V,(@ @FJV,FH&:,>4b 8@>HD<,D & >"FH@bV,, &D,<b 42:@0,>Z & FH"H\bN 47-50 4 H"80,

BD,*B@:"("`H @BD,*,:,>>J` FH,B,>\ <,0*J>"D@*>@6 @P,>84.

446 ?*4> 42 &@2<@0>ZN &"D4">H@&, 8@H@DZ6 BD4$:40",HFb 8 4*,, K4HP<@D4F" @ " BD42>">44
>,4FB@:>,>4b", <@0>@ $Z:@ $Z BD@4::`FHD4D@&"H\ >" F:,*J`V,< BD4<,D,: BD,*B@:@04<, RH@

(@FJ*"DFH&@ A F&@4<4 *,6FH&4b<4 B@ @H>@T,>4` 8 (@FJ*"DFH&J B >"DJT",H *&JFH@D@>>,,

@$b2"H,:\FH&@, BD,*&4*b, RH@ (@FJ*"DFH&@ B & F:JR", 2"BD@F" *"FH F&@, F@(:"F4,, " (@FJ*"DFH&@ B,
2>"b @ B@&,*,>44 (@FJ*"DFH&" A, &@2D"0,>46 >, 2"b&:b,H. =@ H"84, F:JR"4 >, B@B"*"`H & FL,DJ

*,6FH&4b FH"H\4 29, 8"8 $Z:@ B@bF>,>@ & 8@<<,>H"D44, 4 *"0, ,F:4 4FN@*4H\ 42 H@(@, RH@ @>4

&@2<@0>Z, @>4 >, HD,$J`H @H*,:\>@(@ D,04<" & (:"&, V. A@ &F,6 &4*4<@FH4, :JRT, $Z:@ $Z

@H>,FH4 4N 8 D"2Db*J @H8"2" @H BD"&" BD4&:,R,>4b 8 @H&,HFH&,>>@FH4, " <@0,H $ZH\, ^FH@BB,:b.

/...
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& @HFJHFH&4, H"8@(@ F@(:"F4b $J*,H BD@H4&@D,R4H\ @$b2"H,:\FH&J, :4$@ @>@ ^H@(@ >, B@2&@:b,H. %

B,D&@< F:JR", ( BD4 JF:@&44, RH@ F@(:"F4, BD"&@<,D>Z< @$D"2@< *">@) &@BD@F @ H@<, 4F8:`R,>"

:4 BD@H4&@BD"&>@FH\, >, &@2>48",H. %@ &H@D@< F:JR", F@(:"F4, &@@$V, >, <@0,H $ZH\ *">@. ?$"

^H4 F:JR"b @H:4R>Z @H @H8"2" @H BD"&" BD4&:,8"H\ 8 @H&,HFH&,>>@FH4 B@F:, H@(@, 8"8 4<,:@ <,FH@

>"DJT,>4,, B@D@0*"`V,, @H&,HFH&,>>@FH\ (@FJ*"DFH&447.

239. % F4:J &F,N ^H4N BD4R4> BD,*FH"&:b,HFb, RH@ D"FF<"HD4&"H\ *">>@, 2"D">,, F@(:"F4, &

8"R,FH&, @$FH@bH,:\FH&", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\, @2>"R":@ $Z F<,T4&"H\

F@*,D0">4, <"H,D4":\>@(@ @$b2"H,:\FH&" F *,6FH&4,< &H@D4R>ZN >@D< @$ @H&,HFH&,>>@FH4, "

D"FF<"HD4&"H\ & 8"R,FH&, H"8@(@ @$FH@bH,:\FH&" F@(:"F4,, *">>@, B@F:, F@&,DT,>4b BD@&,*,>4b,
@2>"R":@ $Z F<,T4&"H\ BD@4FN@0*,>4, @H&,HFH&,>>@FH4 F ,, D,":42"P4,6 (mise en œuvre). =4 &

H@<, >4 & *DJ(@< F:JR", FH"H\b 29 & (:"&, V >,J<,FH>", 4 ,, F:,*J,H 4F8:`R4H\. ! &<,FH@ ^H@(@

& 8@<<,>H"D44 8 (:"&, V >,@$N@*4<@ B@bF>4H\ D@:\ F@(:"F4b & F&b24 F @H&,HFH&,>>@FH\`

(@FJ*"DFH&.

240. ?*>"8@, ,F:4 ^H" D,8@<,>*"P4b >, $J*,H BD4>bH", F:,*J,H F8"2"H\ >,F8@:\8@ F:@& B@

8@>8D,H>Z< &@BD@F"<, B@*>bHZ< BD"&4H,:\FH&"<4 & @H>@T,>44 L@D<J:4D@&84 FH"H\4 29.

a) " AD"&@<,D>Z< @$D"2@< *">>@, F@(:"F4,". =,8@H@DZ, 42 H,N HDJ*>@FH,6, 8@H@DZ,

&Z2&":" *">>"b LD"2", $Z:4 @H<,R,>Z &ZT,. aF>@, RH@ @BD,*,:,>>Z, @(D">4R,>4b 2*,F\

>,@$N@*4<Z, B@F8@:\8J D,R\ >, 4*,H @ H@<, RH@ @*>@ (@FJ*"DFH&@ <@0,H @F&@$@*4H\ *DJ(@, @H

4FB@:>,>4b :`$@(@ @$b2"H,:\FH&" ( >"BD4<,D, & @H>@T,>44 BD"& R,:@&,8"). ?*>"8@ >,&@2<@0>@

JFH">@&4H\ BD@FH@6 4:4 *,6FH&,>>Z6 8D4H,D46 *:b @BD,*,:,>4b H@(@, & 8"84N @$FH@bH,:\FH&"N 4:4

& 8"8@6 FH,B,>4 D"2D,T,>4, F@ FH@D@>Z @*>@(@ (@FJ*"DFH&" 4F8:`R",H BD@H4&@BD"&>@FH\ B@&,*,>4b

*DJ(@(@448. 7D@<, H@(@, LD"2" " BD"&@<,D>Z< @$D"2@< *">>@," &ZB@:>b,H >, @*>J LJ>8P4`, "

*&,: @>" J8"2Z&",H >" FJV,FH&@&">4, F:JR",&, & 8@H@DZN F@(:"F4, &@@$V, >, <@0,H $ZH\

BD"&@<,D>Z< @$D"2@< *">@, 4 @>" H"80, BD,*B@:"(",H ( $,2 8@>8D,H>ZN J8"2">46, @*>"8@), RH@

447 C"2:4R4, <,0*J F@(:"F4,< ex ante 4 @H8"2@< @H BD"&" <@0>@ BD@*,<@>FHD4D@&"H\ >"

F:,*J`V4N BD4<,D"N. %@- B,D&ZN, (@FJ*"DFH&,>>Z6 @D(">, @$:"*"`V46 B@:>@<@R4,< @H8"2Z&"H\Fb

@H BD"&" BD4&:,R,>4b 8 @H&,HFH&,>>@FH4 2" >"DJT,>4,, B@F:, H@(@ 8"8 @H&,HFH&,>>@FH\ (@FJ*"DFH&

&@2>48:", <@0,H @H:4R"H\Fb @H (@FJ*"DFH&,>>@(@ @D(">", 8@H@DZ6 B@:>@<@R,> *"&"H\ F@(:"F4, *@

H@(@, 8"8 B@&,*,>4, 4<,:@ <,FH@. %@- &H@DZN, & F:JR", @$b2"H,:\FH&" erga omnes ( >"BD4<,D,
F@(:"F>@ FH"H\, 2(4) IFH"&") &F, D"&>@ <@0,H F:JR4H\Fb H"8, RH@ @*>@ 8@>8D,H>@, (@FJ*"DFH&@

$J*,H BD"&@<@R>@ *"&"H\ 2"D">,, F@(:"F4, >" B@&,*,>4,, 8@H@D@, & BD@H4&>@< F:JR", $Z:@ $Z

>"DJT,>4,< ^H@(@ @$b2"H,:\FH&" ( F<. 8@<<,>H"D46 !&FHD44 &ZT,, BJ>8H 233). ?*>"8@ @HF`*" >,

F:,*J,H, RH@ H@:\8@ ^H@ (@FJ*"DFH&@ 4<,,H BD"&@&@6 4>H,D,F & @H>@T,>44 >"DJT,>4b B@F:, H@(@,
8"8 @>@ BD@42@T:@.

448 ]H@ FBD"&,*:4&@ *"0, & @H>@T,>44 BD@FH,6T,6 @(D">4R4H,:\>@6 LD"2Z " & @H>@T,>4bN
<,0*J ^H4<4 (@FJ*"DFH&"<4", B@F8@:\8J &@BD@F @ H@<, RH@ F@FH"&:b,H BD@FH@, " *&JFH@D@>>,,"
@$b2"H,:\FH&@ 4 RH@ &ZN@*4H 2" D"<84 FJ(J$@ *&JFH@D@>>4N @H>@T,>46, 2"&4F4H @H F@*,D0">4b 4

P,:4 F"<@(@ @$b2"H,:\FH&". G"8, @*>@ (@FJ*"DFH&@ <@0,H $ZH\ (:"&>Z< &Z(@*@BD4@$D,H"H,:,<

@$b2"H,:\FH&", JFH">@&:,>>@(@ & @$V4N 4>H,D,F"N ( >"BD4<,D, & @H>@T,>44 >,6HD":\>@FH4 ^H@(@

(@FJ*"DFH&"), 4 @>@ >, <@0,H B@ F&@,<J JF<@HD,>4` @F&@$@*4H\ *DJ(@, (@FJ*"DFH&@ @H &ZB@:>,>4b

^H@(@ @$b2"H,:\FH&". ="BD4<,D, BD4 @$FJ0*,>44 H@(@, F@&<,FH4<@ :4 R:,>FH&@ & !&FHD44 & +]E F

,, >,6HD":\>Z< FH"HJF@<, >, BD4&@*4:Fb "D(J<,>H @ H@<, RH@ F@(:"F4, !&FHD44 >" R:,>FH&@

4F8:`R",H BD@H4&@BD"&>@FH\. E<. >"BD4<,D, I. Seidl-Hohenveldern, "Österreich und die
EWG" (1968) 14 Jahrbuch für Internationales Recht 128; D. Kennedy and L. Specht,
"Austrian Membership in the European Communities" (1990) 31 Harvard ILJ 407.
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BD4 *"R, F@(:"F4b >,@$N@*4<@ F@$:`*"H\ @BD,*,:,>>Z, BD@P,*JDZ 4 RH@ <@(JH &@2>48>JH\ &@BD@FZ

& @H>@T,>44 B@:>@<@R4b >" *"RJ F@(:"F4b. =4 @*4> 42 ^H4N "FB,8H@& >,&@2<@0>@ 42:@04H\ $@:,,

B@*D@$>@, >, &>,*DbbF\ & F@*,D0">4, B,D&4R>ZN >@D<, N@Hb >,8@H@DZ, BD@P,*JD>Z, BD,*B@FZ:84

*:b BD"&@<,D>@(@ F@(:"F4b, 8@H@DZ, 42:@0,>Z & 8@<<,>H"D44, & H,8FH <@0>@ $Z:@ $Z &8:`R4H\;

b) F@(:"F4, 4 4<B,D"H4&>Z, >@D<Z. ?BbH\ 0,, >,F<@HDb >" >,@BD,*,:,>>@FH\ &

@H>@T,>44 FL,DZ 4 F@*,D0">4b 4<B,D"H4&>ZN >@D<, @ R,< (@&@D4:4 >,8@H@DZ, BD"&4H,:\FH&",
bF>@, RH@ @*>@ (@FJ*"DFH&@ >, <@0,H >" @F>@&, *">>@(@ & 8@>8D,H>@< F:JR", F@(:"F4b @F&@$@*4H\

*DJ(@, @H @$b2"H,:\FH&" &ZB@:>bH\ 4<B,D"H4&>J` >@D<J, >"BD4<,D & @H>@T,>44 (,>@P4*" 4:4

BZH@8, & 8"8@<- H@ $@:\T,< @$X,<,, R,< @>@ <@(:@ $Z F*,:"H\ ^H@ & D"<8"N *@(@&@D". 1*,F\ B@

8D"6>,6 <,D, <@0>@ &@2D"24H\, RH@ @*>@ (@FJ*"DFH&@ <@0,H @F&@$@*4H\ *DJ(@, @H @H&,HFH&,>>@FH4

2" H"8@, >"DJT,>4, & H@< @$X,<,, & 8"8@< @>@ 2"HD@>J:@ ^H@ (@FJ*"DFH&@. ?*>"8@ FH"H\b 29
BD,0*, &F,(@ 8"F",HFb @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\, " >, @H&,HFH&,>>@FH\.
%@- &H@DZN, FJV,FH&J,H P,:Z6 Db* F:JR",&, 8@(*" F@(:"F4, (@FJ*"DFH&" *,6FH&4H,:\>@ 4F8:`R",H

BD@H4&@BD"&>@FH\. %- HD,H\4N, RH@ 8"F",HFb F@(:"F4b, *">>@(@ 2"D">,, ( " 4<,>>@ ^H@H F:JR"6 4
@N&"HZ&",H FH"H\b 29), H@ HD,$@&">4b 4<B,D"H4&>@6 >@D<Z &Db* :4 $J*JH J*@&:,H&@D,>Z, ,F:4

F@ND">4H\ L@D<":\>@, @$b2"H,:\FH&@, @F&@$@*4& BD4 ^H@< (@FJ*"DFH&@- >"DJT4H,:\ @H
@H&,HFH&,>>@FH4 2" ,(@ >"DJT,>4,. E@(:"T,>4, @$ @H8"2, @H BD4&:,R,>4b 8 @H&,HFH&,>>@FH4 2"

(,>@P4* 4:4 BZH84 BD,*FH"&:b,HFb FH@:\ 0, >,F@&<,FH4<Z< F 4<B,D"H4&>Z< N"D"8H,D@<

F@@H&,HFH&J`V,6 >@D<Z, F8@:\ >,F@&<,FH4<Z< $Z:@ $Z F@(:"F4, >" >,4FB@:>,>4, @F>@&>@(@

@$b2"H,:\FH&". ?*>"8@ HDJ*>@FH4 >" ^H@< >, 8@>R"`HFb. =,8@H@DZ, 4<B,D"H4&>Z, >@D<Z F@*,D0"H

^:,<,>H " 4<<">,>H>@(@" F@(:"F4b. ="BD4<,D, >@D<" @ >,BD4<,>,>44 F4:Z & <,0*J>"D@*>ZN

@H>@T,>4bN, 2"8D,B:,>>"b & BJ>8H, 4 FH"H\4 2 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46, >,

BD4<,>b,HFb & >,8@H@DZN F:JR"bN, 8@(*" @*>@ (@FJ*"DFH&@ F@(:"F4:@F\ >" BD4<,>,>4, F4:Z *DJ(4<

(@FJ*"DFH&@< >" F&@,6 H,DD4H@D44. ?*>"8@ @*>@ (@FJ*"DFH&@ >, <@0,H >" @F>@&, F@(:"F4b

JFHD">4H\ >@D<J, 8"F"`VJ`Fb BD4<,>,>4b F4:Z & <,0*J>"D@*>ZN @H>@T,>4bN, 42 ,(@ @H>@T,>46

F *DJ(4< (@FJ*"DFH&@<449. G"84< @$D"2@<, <@0,H B@HD,$J,HFb BD@&,FH4 D"2(D">4R,>4, <,0*J

F@(:"F4,< BD4 BD4<,>,>44 FH"H\4 2(4), 8@H@D@, <@0,H $ZH\ BD"&@<,D>Z<, 4 (4B@H,H4R,F84<

F@(:"F4,<, 8@H@D@, B@:>@FH\` JFHD">b,H 4:4 4F8:`R",H ,, 4 8@H@D@,, ,F:4 FH"H\b 2(4) >@F4H

4<B,D"H4&>Z6 N"D"8H,D, $Z:@ $Z >,BD"&@<,D>Z<;

c) F@(:"F4, :4P B@<4<@ (@FJ*"DFH&. % BD@,8H, FH"H\4 29 (@&@D4HFb H@:\8@ @ F@(:"F44

(@FJ*"DFH& 4, &@2<@0>@, *DJ(4N FJ$X,8H@& <,0*J>"D@*>@(@ BD"&"450, <,0*J H,< FJV,FH&J`H

H"84, >@D<Z <,0*J>"D@*>@(@ BD"&", & 8@H@DZN JR4HZ&",HFb F@(:"F4,, >"BD4<,D, 8@DB@D"P46 4:4

R"FH>ZN :4P. %@BD@F @ H@<, & 8"8@< @$X,<, &8:"*R484 <@(JH @H8"2Z&"H\Fb @H BD4<,>,>4b >@D<

*4B:@<"H4R,F8@6 2"V4HZ >" @F>@&">44 BD,*&"D4H,:\>@ 2"8:`R,>>@(@ F@(:"T,>4b, *"&>@ &Z2Z&",H

BD@H4&@D,R4b, @*>"8@ F@(:"F>@ 7@>&,>P44 ;OI3E 1965 (@*" F@(:"F4, &8:"*R48" >" "D$4HD"0 B@

7@>&,>P44 BD4@FH">"&:4&",H *,6FH&4, BD"&" >" *4B:@<"H4R,F8J` 2"V4HJ (@FJ*"DFH&" (D"0*">FH&"

^H@(@ &8:"*R48"451. % @$:"FH4 BD"& R,:@&,8" L424R,F8@, :4P@ >, <@0,H @H8"2"H\Fb @H BD"&,

449 ? H@<, & 8"8@6 FH,B,>4 " B"8HZ @ &H@D0,>44" 4 " &<,T"H,:\FH&@ B@ BD4(:"T,>4`" <@(JH

$ZH\ BD"&@<,D>Z<4, F<. B.R. Roth, Governmental Illegitimacy in International Law
(Oxford, Clarendon Press, 1999), pp. 185-195.

450 7@<<,>H"D46 8 FH"H\, 29, BJ>8HZ (2) 4 (15).

451 7@>&,>P4b @$ JD,(J:4D@&">44 4>&,FH4P4@>>ZN FB@D@& <,0*J (@FJ*"DFH&"<4 4 (D"0*">"<4

*DJ(4N (@FJ*"DFH&, %"T4>(H@>, 1965 (@*, FH"H\b 27(1).
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BD,*JF<@HD,>>ZN <,0*J>"D@*>Z<4 *@(@&@D"<4, @*>"8@ F&@$@*>@, F@(:"F4, L424R,F8@(@ :4P" 4<,,H

2>"R,>4, *:b D,":42"P44 B@ 8D"6>,6 <,D, >,8@H@DZN 42 ^H4N BD"&452;

d) BD,*,:Z F@(:"F4b. 7"8 @H<,R",HFb & 8@<<,>H"D44, F@(:"F4, 4F8:`R",H

BD@H4&@BD"&>@FH\ & H,N BD,*,:"N, 8@H@DZ, 4<,,H & &4*J (@FJ*"DFH&@, *"`V,, ^H@ F@(:"F4,453.
?*>"8@ BD"8H4R,F8@, BD4<,>,>4, ^H@6 4*,4 <@0,H &Z2&"H\ BD@$:,<Z. ="BD4<,D, F@(:"F4, >"

&D,<,>>@, >"N@0*,>4, >" H,DD4H@D44 (@FJ*"DFH&" &@@DJ0,>>ZN F4: <@0,H F@BD@&@0*"H\Fb 8"84<- H@
JF:@&4,< ( >"BD4<,D, HD,$@&">4,< &>@F4H\ "D,>*>J` B:"HJ 2" B@:\2@&">4, F@@DJ0,>4b<4), @*>"8@

>,JB:"H" "D,>*>@6 B:"HZ, N@Hb, $,FFB@D>@, F"<" B@ F,$, $J*,H >,BD"&@<,D>@6 4 <@0,H 4<,H\

*":\>,6T4, BD"&@&Z, B@F:,*FH&4b, >, $J*,H "&H@<"H4R,F84 BD,&D"V"H\ &D,<,>>@ >"N@*bV4,Fb >"

H,DD4H@D44 &@@DJ0,>>Z, F4:Z & @88JB"P4@>>J` "D<4`.

%Z&@*Z B@ FH"H\, 29

241. ?*>4 42 ^H4N &@BD@F@&, $,FFB@D>@, <@(JH $ZH\ D,T,>Z BJH,< *@D"$@H84 H,8FH" FH"H\4 29,
D,T,>4, *DJ(4N $J*,H 2"&4F,H\ @H ,, BD4<,>,>4b 8 8@>8D,H>Z< F:JR"b<. ?*>"8@ $@:,, B@*D@$>@,

42JR,>4, L@D<J:4D@&84 FH"H\4 29 B@*H&,D0*",H &Z&@* @ H@<, RH@ & (:"&, V @>" >,J<,FH>".
% @$V,< @HFJHFH&4, F@(:"F4b b&:b,HFb 4<<">,>H>Z< JF:@&4,< BD@H4&@BD"&>@FH4 BD4<,>4H,:\>@ 8@

<>@(4< @$b2"H,:\FH&"< ( >"BD4<,D, @$b2"H,:\FH&J >, @FJV,FH&:bH\ BD@:,H >"* H,DD4H@D4,6 *DJ(@(@

(@FJ*"DFH&"). % H"84N F:JR"bN D"FF<"HD4&"H\ F@(:"F4, 8"8 @$FH@bH,:\FH&@, 4F8:`R"`V,,

BD@H4&@BD"&>@FH\, $Z:@ $Z &,F\<" FHD">>Z<, B@F8@:\8J BD"&@<,D>Z< @$D"2@< *">>@, F@(:"F4,

*,:",H B@&,*,>4, BD"&@<,D>Z< 4 4F8:`R"H\ FH">@&4HFb BD@FH@ >,R,(@. ;@0>@ H"80, F8"2"H\, RH@

>,@FJV,FH&:,>4, BD@:,H" >"* H,DD4H@D4,6 b&:b,HFb @$FH@bH,:\FH&@<, 4F8:`R"`V4<

BD@H4&@BD"&>@FH\. G"8"b 8@>FHDJ8P4b JFHD">b:" $Z D"2:4R4, <,0*J B,D&4R>Z<4 4 &H@D4R>Z<4

@$b2"H,:\FH&"<4. E@(:"F4,, *">>@, B@F:, >"FHJB:,>4b F@$ZH4b, &,F\<" @H:4R>@ B@ F&@,<J

N"D"8H,DJ 4 &8:`R",H @H8"2 @H BD"&" >" BD4&:,R,>4, 8 @H&,HFH&,>>@FH4, 8@H@D"b J0, &@2>48:":
,(@ F:,*J,H D"FF<"HD4&"H\ B@* DJ$D48@6 JHD"HZ BD"&" >" BD4&:,R,>4, 8 @H&,HFH&,>>@FH4 & R"FH4

&H@D@6, " <@0,H $ZH\, R"FH4 HD,H\,6 BD@,8H" FH"H,6. A@ ^H4< BD4R4>"< FH"H\` 29 F:,*J,H

4F8:`R4H\, 4 &@ 42$,0">4, D"2>@H@:8@& ,, 4F8:`R,>4, F:,*J,H B@*D@$>@ @$XbF>4H\ & 8@<<,>H"D44

8 (:"&, V.

b) EH"H\b 30: 7@>HD<,DZ & @H>@T,>44 <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b

242. EH"H\b 30 BD,*JF<"HD4&",H F:,*J`V,,:

" AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ @$b2"H,:\FH&J ^H@(@

(@FJ*"DFH&" & @H>@T,>44 *DJ(@(@ (@FJ*"DFH&", 4F8:`R",HFb, ,F:4 ^H@ *,b>4, b&:b,HFb

2"8@>@<,D>@6 & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< <,D@6 & @H>@T,>44 ^H@(@ *DJ(@(@

(@FJ*"DFH&", &Z2&">>@6 ,(@ <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<".

243. EH"H\` 30 >,@$N@*4<@ R4H"H\ & 8@>H,8FH, FH"H,6 R"FH4 &H@D@6, (*, *@&@:\>@ B@*D@$>@

J8"2Z&"`HFb @$X,< 4 @$FH@bH,:\FH&" BD4<,>,>4b D"2D,T,>>ZN 8@>HD<,D. 3>Z<4 F:@&"<4,
F@*,D0">4, LD"2Z " 2"8@>@<,D>@6 & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@<" & FH"H\, 30 H,B,D\

*@&@:\>@ B@*D@$>@ D"2XbF>,>@ & *DJ(@< B@:@0,>44 H,8FH".

452 E<., >"BD4<,D, ;,0*J>"D@*>Z6 B"8H @ (D"0*">F84N 4 B@:4H4R,F84N BD"&"N 1966 (@*",
FH"H\4 7, &H@D@, BD,*:@0,>4,; 8(3)(c)(iv); 14(1)(g); 23(3).

453 7@<<,>H"D46 8 FH"H\, 29, BJ>8H (17).
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244. % 8@<<,>H"D44 8 FH"H\, 30 B@*R,D84&",HFb 4F8:`R4H,:\>"b D@:\ 8@>HD<,D & B:">, H@(@, RH@

@>4 *,:"`H " >,*,6FH&4H,:\>Z<" @$b2"H,:\FH&@ B@ @H>@T,>4` 8 (@FJ*"DFH&J, >" 8@H@D@,

D"FBD@FHD">b`HFb 8@>HD<,DZ454. 7@>HD<,DZ *@:0>Z BD4>4<"H\Fb & @H&,H >" BD@H4&@BD"&>@,

B@&,*,>4, (@FJ*"DFH&", BD@H4& 8@H@D@(@ @>4 >"BD"&:,>Z, :4$@ " RH@$Z B@8"D"H\, :4$@ RH@$Z

@$,FB,R4H\ 4FB@:>,>4,", BD4 ^H@< @>4 *@:0>Z @FJV,FH&:bH\Fb & BD,*,:"N, JFH">@&:,>>ZN

<,0*J>"D@*>Z< BD"&@<455. ?$FJ0*,>4, ^H4N BD,*,:@& >, & B@:>@6 <,D, F@(:"FJ,HFb F

B@:@0,>4b<4 R"FH4 &H@D@6: >"BD4<,D, 8@<<,>H"D46 8 FH"H\, 29, &4*4<@, BD,*B@:"(",H, RH@

BD4<,>,>4, &@,>>@6 F4:Z 4>@(*" <@0,H $ZH\ BD"&@<,D>Z< & 8"R,FH&, 8@>HD<,DZ456,
" FH"H\b 50(a) ^H@ BDb<@ @HD4P",H. ]H@ B@*R,D84&",H >,@$N@*4<@FH\ F@&<,FH>@(@ D"FF<@HD,>4b

FH"H\4 30 4 (:"&Z III R"FH4 &H@D@6.

245. E@(:"F>@ 8@<<,>H"D4` 8@>HD<,DZ $@:,, >, @(D">4R4&"`HFb >"DJT,>4b<4 *&JFH@D@>>4N

@$b2"H,:\FH& 4:4 @H&,H>Z<4 *,6FH&4b<4, @FJV,FH&:b,<Z<4 >"4$@:,, >,B@FD,*FH&,>>@ B@FHD"*"&T4<

(@FJ*"DFH&@<. ="DJT,>4, @$b2"H,:\FH& erga omnes " FR4H",HFb >"DJT,>4,< & @H>@T,>44 &F,N

R:,>@& <,0*J>"D@*>@(@ F@@$V,FH&", " >, H@:\8@ (@FJ*"DFH&" 4:4 (@FJ*"DFH&, >,B@FD,*FH&,>>@

2"HD@>JHZN ^H4< >"DJT,>4,<" 457. % ^H@6 F&b24 2" H"8@, >"DJT,>4, <@(JH $ZH\ BD4<,>,>Z

8@::,8H4&>Z, F">8P44. =,2"&4F4<@ @H H@(@, 4*,H :4 D,R\ @$ @$b2"H,:\FH&"N erga omnes,
" >":4R4, D">,, F@&,DT,>>@(@ BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&" - B"FF4&>@(@ FJ$X,8H" H"84N <,D

4F8:`R",H BD@H4&@BD"&>@FH\ 2"8@>@<,D>@6 D,"8P44 B@ @H>@T,>4` 8 >,<J" 458, & H@< RH@

8"F",HFb (@FJ*"DFH&"- BD"&@>"DJT4H,:b459.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 30

246. KD">P4b @H<,R",H Db* D,*"8P4@>>ZN F:@0>@FH,6, " H"80, @$D"V",H &>4<">4, >"

>,@$N@*4<@FH\ D"2:4R"H\ 4>*4&4*J":\>Z, 8@>HD<,DZ 4 8@::,8H4&>Z, BD4>J*4H,:\>Z, <,DZ,
BD4>4<",<Z, B@* ^(4*@6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46. EH"H\b 30 *@:0>" @(D">4R4&"H\Fb

B,D&@6 8"H,(@D4,6 <,D460. E@,*4>,>>@, 7@D@:,&FH&@ 4 E@,*4>,>>Z, SH"HZ !<,D484 BD,*:"("`H

F*,:"H\ FH"H\` 30 F"<@FH@bH,:\>@6 $,2 F@<>4H,:\>ZN, F 4N H@R84 2D,>4b, B@:@0,>46 @

8@>HD<,D"N & R"FH4 &H@D@6, B@ ">":@(44 F BD"&@< >" F"<@@$@D@>J, F@*,D0">4, 8@H@D@(@ H"80,

454 7@<<,>H"D46 8 FH"H\, 30, BJ>8H (2).

455 G"< 0,, BJ>8H (3).

456 7@<<,>H"D46 8 FH"H\, 29, BJ>8H (5), @*>"8@ F<. 8@<<,>H"D46 8 FH"H\, 30, BJ>8HZ

(10) 4 (11).

457 7@<<,>H"D46 8 FH"H\, 30, BJ>8H (12).

458 G"< 0,, BJ>8H (16).

459 =@ >, & H@<, 8"8 B@*R,D84&",HFb & 8@<<,>H"D44, RH@ 8"F",HFb BD"& HD,H\4N (@FJ*"DFH&:
H"< 0,, BJ>8HZ (17)-(19), (24), (*, (@&@D4HFb @ *,:, E4F>, UNRIAA, vol. II, p. 1035, at
p. 1056 (1930): F<. >Z>,T>`` FH"H\` 47(3).

460 A/CN.4/488, FHD. 94. aB@>4b F@(:"F>" F ^H4<: A/CN.4/492, FHD. 13.
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B@*D@$>@ >, @B4F">@461. E *DJ(@6 FH@D@>Z, aB@>4b 4 KD">P4b BD,*:"("`H >,B@FD,*FH&,>>@

J&b2"H\ FH"H\` 30 F B@:@0,>4b<4 @ 8@>HD<,D"N & R"FH4 &H@D@6462.

247. % @H:4R4, @H ^H@(@ ;,8F48" F@<>,&",HFb & P,:,F@@$D"2>@FH4 &8:`R,>4b FH"H\4 30 &@@$V, 4

& :`$@< F:JR", BD42Z&",H *@D"$@H"H\ B@:@0,>4b @$ JD,(J:4D@&">44 FB@D@& *:b F:JR",&, F&b2">>ZN

F BD4<,>,>4,< 8@>HD<,D463.

C,04< 8@>HD<,D & BD@,8H, FH"H,6 & P,:@<

248. Cb* BD"&4H,:\FH& B@*>b: &@BD@FZ @H>@F4H,:\>@ D,04<" 8@>HD<,D & R"FH4 &H@D@6 BD@,8H"

FH"H,6 ( FH"H\4 47-50), FH"&b B@* F@<>,>4, P,:,F@@$D"2>@FH\ F@ND">,>4b *">>ZN FH"H,6 4 @F@$,>>@

B@:@0,>46 @$ JD,(J:4D@&">44 FB@D@&. A@<4<@ &@BD@F@& D,*"8P4@>>@(@ 4 H,D<4>@:@(4R,F8@(@

N"D"8H,D" $Z:4 &ZF8"2">Z F@<>,>4b & @H>@T,>44 8@>HD<,D, BD4R,< F @$,4N FH@D@> - 8"8 F@

FH@D@>Z (@FJ*"DFH&, B@**,D04&"`V4N BD4>P4B 8@>HD<,D, H"8 4 F@ FH@D@>Z (@FJ*"DFH&,
&@2D"0"`V4N BD@H4& >,(@. C"FN@0*,>4b &@ <>,>4bN 2"HDJ*>b`H D"$@HJ >"* FH"H\,6 30. E @*>@6

FH@D@>Z, bF>@, RH@ B@ 8D"6>,6 <,D, & >,8@H@DZN F:JR"bN 8@>HD<,DZ 4F8:`R"`H BD@H4&@BD"&>@FH\

B@&,*,>4b, >"BD"&:,>>@(@ BD@H4& (@FJ*"DFH&"- >"DJT4H,:b, F H,< RH@$Z 2"FH"&4H\ ,(@ BD,8D"H4H\

BD@H4&@BD"&>@, B@&,*,>4, 4 BD,*@FH"&4H\ @F>@&>Z, ^:,<,>HZ D,FH4HJP44. ]H@ - F,D\,2>Z6

"D(J<,>H & B@:\2J F@ND">,>4b & 8"8@6- H@ L@D<, FH"H\4 30 & (:"&, V. E *DJ(@6 FH@D@>Z, @$X,<,
& 8@H@D@< HD,$@&">4, & @H>@T,>44 2"8@>>ZN 8@>HD<,D F:,*J,H 42:@04H\ & FH"H\, 30, *@:0,>

$ZH\ @$JF:@&:,> H,<, $J*JH :4 FH"H\4 @ 8@>HD<,D"N F@ND">,>Z & R"FH4 &H@D@6. +F:4 @>4 $J*JH

F@ND">,>Z, H@ BD@FH@6 B,D,8D,FH>@6 FFZ:84 >" ^H4 JF:@&4b $J*,H *@FH"H@R>@ ( 8"8 @H<,H4:4
aB@>4b 4 KD">P4b). +F:4 @>4 $J*JH 4F8:`R,>Z, H@ B@:@0,>4, $J*,H 4>Z< 4 B@HD,$>@FH\ &

8"8@6- H@ *@B@:>4H,:\>@6 8@>8D,H42"P44 @$FH@bH,:\FH& 2"8@>>@(@ BD4<,>,>4b 8@>HD<,D & FH"H\, 30
$J*,H 2>"R4H,:\>@ &ZT,. % (:"&, V *,6FH&4H,:\>@ B@*D@$>@ >, J8"2Z&"`HFb JF:@&4b FFZ:84 >"

F@(:"F4, 4:4 F"<@@$@D@>J. ?*>"8@ 4N @HFJHFH&4, & @H>@T,>44 F@(:"F4b J0, B@*&,D(":@F\ 8D4H48,,
" & @H>@T,>44 F"<@@$@D@>Z B@:@0,>4, b&:b,HFb 4>Z<, & R"FH>@FH4, & F4:J H@(@, RH@

>,@HX,<:,<@, BD"&@ >" F"<@@$@D@>J BDb<@ BD,*JF<@HD,>@ & IFH"&, 4 >48"8 >, <@0,H $ZH\

2"HD@>JH@ 8"84<4 $Z H@ >4 $Z:@ B@:@0,>4b<4 BD@,8H@& FH"H,6.

249. A@ ^H4< BD4R4>"< EB,P4":\>Z6 *@8:"*R48 BD,*:"(",H F@ND">4H\ FH"H\` 30 & 8&"*D"H>ZN

F8@$8"N 8"8 L"8H BD42>">4b H@(@, RH@ 8@>HD<,DZ & >,8@H@DZN F:JR"bN <@(JH 4F8:`R"H\

BD@H4&@BD"&>@FH\ ( 4:4 B@ <,>\T,6 <,D, @H&,HFH&,>>@FH\ 2") F@@H&,HFH&J`V,, B@&,*,>4,, "

D"FF<@HD,>4, <>@(@R4F:,>>ZN &@BD@F@& BD4>P4B4":\>@(@ 4 D,*"8P4@>>@(@ N"D"8H,D" F:,*J,H

BD@&,FH4 & 8@>H,8FH, B@:@0,>46 @ 8@>HD<,D"N & R"FH4 &H@D@6.

c) EH"H\b 31: K@DF- <"0@D 4 >,BD,*&4*,>>Z6 F:JR"6

250. EH"H\b 31 BD,*JF<"HD4&",H F:,*J`V,,:

"1. AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ ,(@ <,0*J>"D@*>@<J

@$b2"H,:\FH&J, 4F8:`R",HFb, ,F:4 ^H@ *,b>4b $Z:@ &Z2&">@ >,BD,@*@:4<@6 F4:@6 4:4 >,

B@**"`V4<Fb 8@>HD@:` (@FJ*"DFH&" >,BD,*&4*,>>Z< &>,T>4< F@$ZH4,<, 8@H@D"b/ 8@H@D@,
F*,:":"/ F*,:":@ *:b (@FJ*"DFH&" <"H,D4":\>@ >,&@2<@0>Z< *,6FH&@&"H\ & F@@H&,HFH&44 F

461 A/CN.4/488, FHD. 95 4 96.

462 G"< 0,, FHD. 94 ( KD">P4b); A/CN.4/492, FHD. 13 ( aB@>4b).

463 A/CN.4/488, FHD. 94-95.

/...



A/CN.4/498/Add.2
Russian
Page 22

J8"2">>Z< @$b2"H,:\FH&@< 4:4 B@>bH\, RH@ ,(@ B@&,*,>4, >, F@@H&,HFH&J,H ^H@<J

@$b2"H,:\FH&J.

2. AJ>8H 1 >, BD4<,>b,HFb, ,F:4 (@FJ*"DFH&@, @ 8@H@D@< 4*,H D,R\, F@*,6FH&@&":@

&@2>48>@&,>4` F4HJ"P44 <"H,D4":\>@6 >,&@2<@0>@FH4".

251. 7@<<,>H"D46 8 FH"H\, 31 >"R4>",HFb F 2"<,R">4b @ H@<, RH@ @$V,6 R,DH@6 L@DF- <"0@D" 4
>,BD,*&4*,>>@(@ F:JR"b b&:b,HFb " >,BD4R"FH>@FH\ BD,*T,FH&J`V,(@ B@&,*,>4b (@FJ*"DFH&", &

@BD"&*">4, 8@H@D@(@" @>4 BD4&@*bHFb464. ?>4 >, 2"&4FbH @H &@:4 >4 " "8H4&>@(@", >4

" B"FF4&>@(@" (@FJ*"DFH&"465. A@F8@:\8J <,0*J ^H4<4 *&J<b F4HJ"P4b<4 >,&@2<@0>@ BD@&,FH4

R,H8@, D"2:4R4,, @>4 @$X,*4>,>Z & @*>J FH"H\`. ?$, @>4 @N&"HZ&"`H F:JR"4 " <"H,D4":\>@6
>,&@2<@0>@FH4", BD4 ^H@< >,&"0>@, @$JF:@&:,>" :4 ^H" >,&@2<@0>@FH\ &<,T"H,:\FH&@< BD4D@*Z

4:4 R,:@&,8" 4:4 F@R,H">4,< ^H4N *&JN L"8H@D@&, B@FH@:\8J, B@F8@:\8J @>" >,B@*8@>HD@:\>"

F@&,DT"`V,<J *,6FH&4b (@FJ*"DFH&J466. AD4 D"2D"$@H8, L@D<J:4D@&84, FH"&T,6 &B@F:,*FH&44

FH"H\,6 61 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, 8@H@D"b 8"F",HFb B@F:,*J`V,6

>,&@2<@0>@FH4 &ZB@:>,>4b, 7@<4FF4b BD4*,D04&":"F\ <>,>4b, RH@ L@DF- <"0@D H"80, b&:b,HFb
@$FH@bH,:\FH&@<, 4F8:`R"`V4< BD@H4&@BD"&>@FH\ & @H>@T,>44 &ZB@:>,>4b *@(@&@D"467.
!>":@(4R>"b B@24P4b $Z:" 2">bH" >" %,>F8@6 8@>L,D,>P44, N@Hb ^H" 7@>L,D,>P4b >"FH"4&":" >"

J28@6 L@D<J:4D@&8, FH"H\4 61, & H@< RH@ 8"F",HFb BD,8D"V,>4b *,6FH&4b *@(@&@D"468.

252. % BD"8H48, (@FJ*"DFH& $@:\T4>FH&@ F:JR",&, 8@(*" *,:":"F\ FFZ:8" >" " >,&@2<@0>@FH\",
$Z:4 F&b2">Z >, F L"8H4R,F8@6 >,&@2<@0>@FH\`, " F &@2D@FT,6 F:@0>@FH\` 4FB@:>,>4b, 4

B@^H@<J FFZ:8" >" L@DF- <"0@D @HB"*":". ?*>"8@ F:JR"4 <"H,D4":\>@6 >,&@2<@0>@FH4 4<,:4

<,FH@, >"BD4<,D, 8@(*" " (@FJ*"DFH&,>>Z6 F"<@:,H, 8@H@DZ6 42- 2" >,4FBD"&>@FH4, JHD"HZ B4:@H@<

8@>HD@:b 4:4 >,B@(@*Z BD@>48",H & &@2*JT>@, BD@FHD">FH&@ *DJ(@(@ (@FJ*"DFH&" $,2 D"2D,T,>4b

B@F:,*>,(@, B@F8@:\8J JF4:4b B4:@H" BD,*@H&D"H4H\ ^H@ @8"2":4F\ $,2JFB,T>Z<4 4:4 0, @> >, <@(

2>"H\ @ BD@4FN@*bV,<", 4 & H"84N F:JR"bN BD4>P4B 4F8:`R,>4b BD@H4&@BD"&>@FH4

BD42>"&":Fb469.

253. A@<4<@ &@2*JT>ZN 4>P4*,>H@&, 2"8D,B:,>>Z6 & FH"H\, 30 BD4>P4B H"80, BD42>",HFb &

@H>@T,>44 8@D"$:,6 BD4 <4D>@< BD@N@*,, RH@ 2"8D,B:,>@ & FH"H\, 14(3) 7@>&,>P44 @

H,DD4H@D4":\>@< <@D, 4 BD4:,("`V,6 2@>, 1958 (@*" ( H,B,D\ FH"H\b 18(2) 7@>&,>P44

?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ <@DF8@<J BD"&J 1982 (@*"), " H"80, & FH"H\, 7(1)
7@>&,>P44 @ HD">24H>@6 H@D(@&:, &>JHD48@>H4>,>H":\>ZN (@FJ*"DFH& @H 8 4`:b 1965 (@*". " %
^H4N B@:@0,>4bN " L@DF- <"0@D", $,2JF:@&>@, b&:b,HFb F@FH"&>Z< ^:,<,>H@< 42:@0,>>ZN & >4N

" B,D&4R>ZN >@D<", >@ F"< L"8H &8:`R,>4b ,(@ & ^H4 >@D<Z b&>@ b&:b,HFb BDb<Z< B@*H&,D0*,>4,< -

464 7@<<,>H"D46 8 FH"H\, 31, BJ>8H (2).

465 G"< 0,, BJ>8H (4).

466 G"< 0,, BJ>8H (7).

467 G"< 0,, BJ>8H (9), P4H4DJ,HFb 42 Yearbook ... 1966, vol. II, p. 255.

468 7@<<,>H"D46 8 FH"H\, 31, BJ>8H (10).

469 G"< 0,, BJ>8H (12), (*, BD4&@*bHFb F:JR"4 >,J<ZT:,>>@(@ &H@D0,>4b & &@2*JT>@,

BD@FHD">FH&@ &&4*J >,B@(@*Z, " H"80, ^B42@*Z F:JR"6>@6 $@<$"D*4D@&84 >,6HD":\>@6 H,DD4H@D44

&@ &D,<b B,D&@6 <4D@&@6 &@6>Z 42- 2" >"&4("P4@>>ZN @T4$@8.
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BD4<,>4H,:\>@ 8 8@>8D,H>Z< F:JR"b< - @$V,(@ BD4>P4B" @$ZR>@(@ <,0*J>"D@*>@(@ BD"&",
F@(:"F>@ 8@H@D@<J L@DF- <"0@D <@0,H 4F8:`R"H\ BD@H4&@BD"&>@FH\" 470. ]H@H BD4>P4B $Z: H"80,

BD42>"> A@FH@b>>@6 B":"H@6 HD,H,6F8@(@ FJ*". % *,:, Ottoman Empire Lighthouse <"b8,
BD4>"*:,0"&T46 LD">PJ2F8@6 8@<B">44, & 1915 (@*J $Z: D,8&424D@&"> (D,R,F84< BD"&4H,:\FH&@<,
" &B@F:,*FH&44 D"2DJT,> *,6FH&4b<4 >,BD4bH,:b. EJ* @H8:@>4: HD,$@&">4, KD">P44 @

&@FFH">@&:,>44 <"b8" >" @F>@&">44 L@DF- <"0@D>ZN @$FH@bH,:\FH&471. % *,:, @ 8@<B,>F"P44

C@FF44 ^H@H BD4>P4B $Z: BD42>">, @*>"8@ FFZ:8" >" L@DF- <"0@D >, FD"$@H":" B@ L"8H4R,F84<
@F>@&">4b<, B@F8@:\8J B@("T,>4, *@:(" >, $Z:@ <"H,D4":\>@ >,&@2<@0>Z<472. K@DF- <"0@D $Z:
BD42>"> & 8"R,FH&, @$V,BD"&@&@(@ BD4>P4B" ( N@Hb 4 2*,F\ FFZ:8" >" >,(@ 4 $Z:" @H&,D(>JH" B@
L"8H4R,F84< @F>@&">4b<) A@FH@b>>@6 B":"H@6 <,0*J>"D@*>@(@ BD"&@FJ*4b & *,:, @ 2"6<"N E,D$44

4 #D"24:44473.

254. A@F:, HV"H,:\>@(@ @$2@D" BD"8H484, BD,P,*,>H@& 4 *@8HD4>Z "&H@DZ 8@<<,>H"D4b &

2"8:`R,>44 B@*H&,D0*"`H ^H@H BD4>P4B, @*>"8@ B@*R,D84&"`H, RH@ @> BD4<,>b,HFb :4T\ &

F:JR",, 8@(*" >,&@2<@0>@FH\ b&:b,HFb >,BD,@*@:4<@6 4 @$X,8H4&>@ >,BD,*&4*,>>@6, RH@$Z

F@@H&,HFH&J`V,, (@FJ*"DFH&@ >, 4<,:@ " >48"8@6 D,":\>@6 &@2<@0>@FH4 42$,0"H\ B@F:,*FH&46
*,6FH&4b H"8@6 F4:Z 4:4 H"8@(@ F@$ZH4b". 7D@<, H@(@, (@FJ*"DFH&@ " >, *@:0>@ F"<@
FB@F@$FH&@&"H\ >"<,D,>>@ 4:4 B@FD,*FH&@< F&@,6 >,$D,0>@FH4 &@2>48>@&,>4` F4HJ"P44

<"H,D4":\>@6 >,&@2<@0>@FH4" 474.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 31

255. !&FHD4b &ZD"24:" <>,>4,, RH@ FH"H\b 31 D"2<Z&",H (D">4PZ @$X,8H4&>@(@ 4 FJ$X,8H4&>@(@

^:,<,>H@&, RH@ F@2*",H BJH">4PJ, 4 BD,*:@04:" &<,FH@ B@>bH4b " >,BD,*&4*,>>Z6 F:JR"6" D"2&4H\

B@>bH4, " <"H,D4":\>"b >,&@2<@0>@FH\" 475. E@,*4>,>>@, 7@D@:,&FH&@ BD4>4<",H BD4>P4B,
2"8D,B:,>>Z6 & FH"H\, 31 4 & H@ 0, &D,<b BD42Z&",H @(D">4R4H\ ,(@ BD4<,>,>4,

4F8:`R4H,:\>Z<4 F:JR"b<4 <"H,D4":\>@6 >,&@2<@0>@FH4, 8@H@DZ, >"N@*bHFb &>, 8@>HD@:b

F@@H&,HFH&J`V,(@ (@FJ*"DFH&"476. KD">P4b @H<,R",H, RH@ @$, LD"2Z " L@DF- <"0@D" 4

" >,BD,*&4*,>>Z6 F:JR"6" F&b2">Z F @*>4< D,04<@<; ^HJ FH"H\` F:,*J,H B,D,F<@HD,H\ & P,:bN

470 7@<<,>H"D46 8 FH"H\, 31, BJ>8H (16).

471 G"< 0,, BJ>8H (21), P4H4DJ,HFb B@ UNRIAA, vol. XII (1956), at pp. 219-220.
% 4FF:,*@&">44 E,8D,H"D4"H" BD4&@*4HFb <>@(@ *DJ(4N F:JR",& L@DF- <"0@D": " =,BD,@*@:4<"b F4:"
4 F:JR"6 8"8 @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\: @$2@D BD"8H484 (@FJ*"DFH&,
<,0*J>"D@*>ZN FJ*,$>ZN D,T,>46 4 H,@D,H4R,F84N 8@>P,BP46", +0,(@*>48 ... 1978 (@*,
H@< II, R"FH\ B,D&"b, FHD. 71-267.

472 7@<<,>H"D46 8 FH"H\, 31, BJ>8H (21), P4H4DJ,HFb B@ UNRIAA, vol. XI (1912),
at p. 443.

473 7@<<,>H"D46 8 FH"H\, 31, BJ>8HZ (23) 4 (24), P4H4DJ,HFb P.C.I.J. Series A ,
No. 20 (1929), at pp. 33-40; ibid., No. 21 (1929), at p. 120.

474 7@<<,>H"D46 8 FH"H\, 31, BJ>8H (36) ( B@*R,D8>JH@ & 4FH@R>48,).

475 A/CN.4/488, FHD. 97.

476 G"< 0,, FHD. 97 4 98.
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JFHD">,>4b 42$ZH@R>@FH4477. =4 & @*>@< 42 8@<<,>H"D4,& >,@$N@*4<@FH\ & FH"H\, 31 & 8"8@6- H@
L@D<, F@<>,>4` >, B@*&,D(",HFb.

AD4<,>,>4, FH"H\4 31 & F@&D,<,>>@6 BD"8H48,

256. AD4 "D$4HD"0>@< D"2$4D"H,:\FH&, *,:" @ FJ*>, " C^6>$@J I@DD4@D" KD">P4b FFZ:":"F\ >"

L@DF- <"0@D 8"8 @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\ ,, B@&,*,>4b, &ZD"24&T,(@Fb &

JFHD">,>44 @L4P,D@& F M"@ 4 >,&@2&D"V,>44 4N B@F:, @8"2">4b <,*4P4>F8@6 B@<@V4. !D$4HD"0

8D"H8@ 8@F>J:Fb ^H@(@ <@<,>H":

" =@&"b 1,:">*4b BD"&", 2"b&:bb, RH@ FFZ:8" >" L@DF- <"0@D & *">>@< F:JR", >, 4<,,H

F4:Z, B@F8@:\8J *:b L@DF- <"0@D" >,@$N@*4<@ >":4R4, "$F@:`H>@6 <"H,D4":\>@6
>,&@2<@0>@FH4, " @$FH@bH,:\FH&@, 2"HDJ*>b`V,, 4:4 @F:@0>b`V,, 4FB@:>,>4,, >,

BD,*FH"&:b,H F@$@6 F:JR"6 L@DF- <"0@D"" 478.

G"84< @$D"2@<, ^H@ D,T,>4, &N@*4H & R4F:@ H,N <>@(@R4F:,>>ZN F:JR",&, 8@H@DZ, $Z:4

BD4&,*,>Z & 8@<<,>H"D44 4 4FF:,*@&">44 E,8D,H"D4"H" 4 & 8@H@DZN BD42>",HFb BD4>P4B

4F8:`R,>4b BD@H4&@BD"&>@FH4 BD4 >":4R44 L@DF- <"0@D" & <,0*J>"D@*>@< BD"&,, " H"80, &@

<>@(4N >"P4@>":\>ZN BD"&@&ZN F4FH,<"N, @*>"8@ BD4 ^H@< JFH">"&:4&"`HFb 0,FH84, JF:@&4b ,(@

BD4<,>,>4b.

257. #,FFB@D>@, L@DF- <"0@D 8"8 @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, 4

>,&@2<@0>@FH\ 4FB@:>,>4b 8"8 @F>@&">4, *:b BD,8D"V,>4b *@(@&@D" - FJH\ &,V4 D"2>Z,. K@DF-
<"0@D BD4<,>b,HFb 8"8 8 *@(@&@D>Z<, H"8 4 8 >,*@(@&@D>Z< @$b2"H,:\FH&"< & F4:J *,6FH&4b

>@D<Z BD"&", 8@(*" &@2>48"`H L@DF- <"0@D>Z, @$FH@bH,:\FH&". =,&@2<@0>@FH\ 4FB@:>,>4b, 8"8 4

*DJ(4, @F>@&">4b *:b BD,8D"V,>4b *@(@&@D", *@:0>" $ZH\ @L4P4":\>@ BD4&,*,>" FH@D@>@6, 4

BD4<,>b,HFb @>" H@:\8@ B@F:, H@(@, 8"8 $J*,H >"*:,0"V4< @$D"2@< BD4&,*,>". 7D@<, H@(@, 8"8

@H<,H4: ;,0*J>"D@*>Z6 EJ* & *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T, " FH,B,>\ F:@0>@FH4",
F&b2">>"b F L@DF- <"0@D@< 8"8 @$FH@bH,:\FH&@<, 4F8:`R"`V4< BD@H4&@BD"&>@FH\, N@Hb 4 b&:b,HFb

2>"R4H,:\>@6, @*>"8@ <,>\T, H@6, 8@H@D"b HD,$J,HFb & FH"H\, 61 %,>F8@6 8@>&,>P44 @ BD"&,

<,0*J>"D@*>ZN *@(@&@D@& *:b BD,8D"V,>4b >" @F>@&">44 B@F:,*J`V,6 >,&@2<@0>@FH4 &ZB@:>,>4b:

" ):b BD,8D"V,>4b *@(@&@D" >" @F>@&">44 >,&@2<@0>@FH4 &ZB@:>,>4b BJ>8H 1 FH"H\4 61
HD,$J,H " $,2&@2&D"H>@(@ 4FR,2>@&,>4b 4:4 J>4RH@0,>4b @$X,8H", >,@$N@*4<@(@ *:b

&ZB@:>,>4b" *@(@&@D". =" 7@>L,D,>P44 $Z:@ &>,F,>@ BD,*:@0,>4, D"FT4D4H\ @N&"H ^H@6

FH"H\4, &8:`R4& & >,, H"84, F:JR"4, 8"8 >,&@2<@0>@FH\ BD@42&,FH4 @BD,*,:,>>Z, B:"H,04

&&4*J F,D\,2>ZN L4>">F@&ZN HDJ*>@FH,6 ... M@Hb $Z:@ BD42>">@, RH@ H"84, F4HJ"P44 <@(JH

BD4&,FH4 8 4F8:`R,>4` BD@H4&@BD"&>@FH4 >,4FB@:>,>4b FH@D@>@6 F&@4N *@(@&@D>ZN

@$b2"H,:\FH&, (@FJ*"DFH&"- JR"FH>484 >, $Z:4 (@H@&Z D"FF<"HD4&"H\ H"84, F4HJ"P44 8"8

@F>@&">4, *:b BD,8D"V,>4b 4:4 BD4@FH">@&:,>4b *,6FH&4b *@(@&@D" 4 BD,*B@R:4 @(D">4R4H\Fb

$@:,, J28@6 8@>P,BP4,6" 479.

477 G"< 0,. 7D@<, H@(@, @>" 2"b&:b,H, RH@ BJ>8H (2) b&:b,HFb 42$ZH@R>Z< 4 <@0,H $ZH\

@BJV,>.

478 UNRIAA, vol. XX, p. 217 (1990), at p. 253.

479 I.C.J. Reports 1997 , p. 7, at p. 63 (para. 102).
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258. A@<4<@ <,0(@FJ*"DFH&,>>ZN FB@D@& & D"<8"N <,0*J>"D@*>@(@ BJ$:4R>@(@ BD"&", L@DF- <"0@D
*@&@:\>@ R"FH@ BD4<,>b,HFb & <,0*J>"D@*>@6 H@D(@&:, 4 F<,T">>@< "D$4HD"0,, 4 ,(@, &,D@bH>@,
<@0>@ @H>,FH4 8 R4F:J @$V4N BD4>P4B@& BD"&"480.

a) ':"&" V 7@>&,>P44 _=E3GC!9 @ *@(@&@D"N <,0*J>"D@*>@6 8JB:4- BD@*"04 H@&"D@&
( %,>F8"b 8@>&,>P4b @ 8JB:,- BD@*"0, 1980 (@*") B@F&bV,>" " B@:@0,>4b<, @$V4< *:b

@$b2"H,:\FH& BD@*"&P" 4 B@8JB"H,:b". C"2*,: IV @2"(:"&:,> " ?F&@$@0*,>4, @H @H&,HFH&,>>@FH4" 4

F@*,D04H :4T\ *&" B@:@0,>4b: FH"H\` 79, 8"F"`VJ`Fb >,BD,@*@:4<@(@ BD,BbHFH&4b, 4

FH"H\` 80, 8"F"`VJ`Fb exceptio inadimpleti contractus. % FH"H\, 79 H,D<4> " L@DF- <"0@D"
>, JB@HD,$:b,HFb, @*>"8@ D,R\ 4*,H 4<,>>@ @$ ^H@<. EH@D@>" >, >,F,H @H&,HFH&,>>@FH4 2"

>,4FB@:>,>4,, ,F:4 @>" *@8"0,H, RH@ >,4FB@:>,>4, $Z:@ &Z2&">@ ...

" BD,BbHFH&4,< &>, ,, 8@>HD@:b 4 RH@ @H >,, >,:\2b $Z:@ D"2J<>@ @04*"H\ BD4>bH4b ^H@(@

BD,BbHFH&4b & D"FR,H BD4 2"8:`R,>44 *@(@&@D" :4$@ 42$,0">4b 4:4 BD,@*@:,>4b ^H@(@

BD,BbHFH&4b 4:4 ,(@ B@F:,*FH&46" 481.

b) % AD4>P4B"N <,0*J>"D@*>ZN 8@<<,DR,F84N *@(@&@D@& _=3)CI! FH"H\b 7.1.7
8"F",HFb L@DF- <"0@D", 8@H@DZ6 @BD,*,:,> B@ FJV,FH&J H"8 0,, 8"8 & 7@>&,>P44 1980 (@*"482.

259. A@ ^H4< BD4R4>"< FH"H\` 31 & BD@,8H, FH"H,6 F:,*J,H F@ND">4H\. ?*>"8@ ,FH\ >,$@:\T4,

BD@$:,<Z F ,, L@D<J:4D@&8@6.

K@DF- <"0@D 4 " B@>4<">4," BD@H4&@BD"&>@FH4

480 A@ ">(:46F8@<J @$V,<J BD"&J L@DF- <"0@D >, b&:b,HFb FD,*FH&@< 2"V4HZ @H >"DJT,>4b

*@(@&@D" & F4:J BD,2J<BP44 @ H@<, RH@ *@(@&@D>Z, @$b2"H,:\FH&" BD,*FH"&:b`H F@$@6 ("D">H44.
EJV,FH&J,H $@:,, J28"b 8@>P,BP4b " >,BD,@*@:4<@6 F4:Z" ("act of God"), 8@H@D"b b&:b,HFb

FD,*FH&@< 2"V4HZ & *,:48H"N. ?*>"8@ FJ*Z @$V,(@ BD"&" &,F\<" BD4&Z8:4 8 B@>bH4` L@DF-
<"0@D" &&4*J H@(@, RH@ @(@&@D84 @ L@DF- <"0@D, R"FH@ &8:`R"`HFb & *@(@&@DZ, @F@$,>>@ &

@$:"FH4 <,0*J>"D@*>@6 H@D(@&:4. E<. & P,:@< E. McKendrick, Force Majeure and
Frustration of Contract (1995).

481 E<. P. Schlechtriem and G. Thomas, Commentary on the UN Convention on the
International Sale of Goods (Oxford, Clarendon Press, 1998), second edition,
pp. 600-626. ;"H,D4":Z 42 @$:"FH4 FD"&>4H,:\>@(@ BD"&", B@F&bV,>>Z, L@DF- <"0@DJ,
F<., >"BD4<,D, U. Draetta, "Force Majeure Clauses in International Trade Practice"
(1996) 5 International Business Law Journal 547; K.D. Magliveras, "Force Majeure in
Community Law" (1990) 15 European Law Review 460; P. van Ommeslaghe, "Les clauses
de force majeure et d’imprévision (Hardship ) dans les contrats internationaux"
(1980) 57 Revue de droit international et de droit comparé 15. ? L@DF- <"0@D, &
"D$4HD"0>@< D"2$4D"H,:\FH&, <,0*J 3D">@< 4 E@,*4>,>>Z<4 SH"H"<4 F<. G. Aldrich, The
Jurisprudence of the Iran-United States Claims Tribunal (1996), pp. 306-320. K@DF-
<"0@D H"80, $Z: BD42>"> & 8"R,FH&, @$V,(@ BD4>P4B" BD"&" +&D@B,6F84< FJ*@<: F<., >"BD4<,D,
Case 145/85, Denkavit Belgie NV v Belgium [1987] ECR 565. E<. H"80, C. Stefanou and
H. Xanthaki, A Legal and Political Interpretation of Articles 224 and 225 of the
Treaty of Rome (Ashgate, Aldershot, 1997), pp. 78-80.

482 G,8FH 4 8@<<,>H"D46 F<. & UNIDROIT, Principles of International Commercial
Contracts (Rome, 1994), pp. 169-171.
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260. ?*>@6 42 :`$@BZH>ZN @F@$,>>@FH,6 FH"H\4 31 b&:b,HFb LD"2" " F*,:":@ ... <"H,D4":\>@

>,&@2<@0>Z< ... B@>bH\, RH@ ,(@ B@&,*,>4, >, F@@H&,HFH&J,H ^H@<J @$b2"H,:\FH&J" 483. ]H@

BD,*B@:"(",H, RH@ @H&,HFH&,>>@FH\ (@FJ*"DFH& 2"&4F4H @H " B@>4<">4b" ^H4< (@FJ*"DFH&@< H@(@, RH@

,(@ B@&,*,>4, b&:b,HFb BD@H4&@BD"&>Z<, N@Hb & @$V,< H"8@, B@>4<">4, >, HD,$J,HFb. =,2>">4,

`D4*4R,F84N @$b2"H,:\FH& (@FJ*"DFH&" >, b&:b,HFb @BD"&*">4,< *:b 4N >"DJT,>4b, D"&>@ 8"8 4 >,

b&:b,HFb 4< @T4$8" & BD"&,484. )", *,6FH&4H,:\>@, <@0,H 4<,H\ <,FH@ >,&4>>"b @T4$8" & L"8H,

( >"BD4<,D, & @H>@T,>44 <,FH@>"N@0*,>4b F"<@:,H" &&4*J >,@$>"DJ0,>>@6 >,4FBD"&>@FH4 &

>"&4("P4@>>@< @$@DJ*@&">44), 4 ^H@ <@0>@ $Z:@ $Z FR4H"H\ @$FH@bH,:\FH&@<, 4F8:`R"`V4<

BD@H4&@BD"&>@FH\. ?*>"8@ FH"H\` 31 <@0>@ $Z:@ $Z FL@D<J:4D@&"H\ 4 >, &>@Fb & >,, R,D,FRJD

FJ$X,8H4&>Z, ^:,<,>HZ: @>" *@:0>" BD4<,>bH\Fb H@:\8@ 8 F:JR"b<, 8@(*" >,BD,*&4*,>>@, &>,T>,,

F@$ZH4, :4T4:@ (@FJ*"DFH&@ &@2<@0>@FH4 2>"H\ @ 8"8@<- :4$@ L"8H,, RH@ $Z:@ FJV,FH&,>>Z<

^:,<,>H@< ,(@ @H&,HFH&,>>@FH4 & 8@>8D,H>ZN @$FH@bH,:\FH&"N 4 $,2 R,(@ J8"2">>@, B@&,*,>4, >,

$Z:@ $Z BD@H4&@BD"&>Z<. E JR,H@< ^H@(@ FFZ:8J & FH"H\, 31 >" B@>4<">4, BD@H4&@BD"&>@FH4

<@0>@ 4F8:`R4H\485.

3F8:`R,>4, L@DF- <"0@D": a) ,F:4 (@FJ*"DFH&@ F@*,6FH&@&":@ >"FHJB:,>4` L@DF- <"0@D>ZN
@$FH@bH,:\FH&

261. A@ F"<@6 F&@,6 FJH4 F4HJ"P4b, 8@H@D"b F:@04:"F\ B@ &@:, FFZ:"`V,(@Fb >" L@DF- <"0@D
(@FJ*"DFH&" 4:4 BD4 ,(@ F@*,6FH&44, >, b&:b,HFb L@DF- <"0@D>Z< @$FH@bH,:\FH&@<; RH@$Z

@$FH@bH,:\FH&@ <@0>@ $Z:@ @H>,FH4 8 *">>@6 8"H,(@D44, @>@ *@:0>@ &@2>48>JH\ *,6FH&4H,:\>@

>,*@$D@&@:\>@. G"8, & FB@D, <,0*J 94&46F8@6 "D"$F8@6 4>@FHD">>@6 4>&,FH4P4@>>@6 8@<B">4,6

( 9!K37?) 4 C,FBJ$:48@6 #JDJ>*4 "D$4HD"0 @H8:@>4: FFZ:8J >" L@DF- <"0@D &&4*J H@(@, RH@

" 2"b&:,>>"b >,&@2<@0>@FH\ >, $Z:" D,2J:\H"H@< *,6FH&4b >,BD,@*@:4<@6 F4:Z 4:4 >,BD,*&4*,>>@(@

&>,T>,(@ F@$ZH4b, >, B@**"`V,(@Fb 8@>HD@:` F@ FH@D@>Z #JDJ>*4. A@ FJH4, >,&@2<@0>@FH\

b&:b,HFb D,2J:\H"H@< @*>@FH@D@>>,(@ D,T,>4b ^H@(@ (@FJ*"DFH&" ..." 486. ?*>"8@ FH"H\b 31,
BD4>bH"b & B,D&@< RH,>44, &ZN@*4H 2" ^H4 D"<84 4 4F8:`R",H L@DF- <"0@D & F:JR",, " ,F:4
(@FJ*"DFH&@, @ 8@H@D@< 4*,H D,R\, F@*,6FH&@&":@ &@2>48>@&,>4` F4HJ"P44 <"H,D4":\>@6

>,&@2<@0>@FH4" 487. % @H:4R4, @H ^H@(@ F@(:"F>@ $@:,, @(D">4R4H,:\>@<J @F>@&">4` *:b

BD,8D"V,>4b *,6FH&4b *@(@&@D", F@*,D0"V,<JFb & FH"H\, 61 %,>F8@6 8@>&,>P44 @ BD"&,

<,0*J>"D@*>ZN *@(@&@D@&, <"H,D4":\>"b >,&@2<@0>@FH\ >, <@0,H $ZH\ 4FB@:\2@&">" & 8"R,FH&,

H"8@(@ @F>@&">4b, ,F:4 " ^H" >,&@2<@0>@FH\ b&:b,HFb D,2J:\H"H@< >"DJT,>4b ^H4< JR"FH>48@<

:`$@(@ @$b2"H,:\FH&" B@ *@(@&@DJ, :4$@ 4>@(@ <,0*J>"D@*>@(@ @$b2"H,:\FH&", &2bH@(@ 4< >" F,$b

B@ @H>@T,>4` 8 :`$@<J *DJ(@<J JR"FH>48J *@(@&@D"". ]H@, &4*4<@, b&:b,HFb $@:,, J<,FH>Z<

8D4H,D4,<, B@F8@:\8J &B@:>, <@(:@ F:JR4H\Fb H"8, RH@ (@FJ*"DFH&@ >,&@:\>@ " FB@F@$FH&@&":@"

483 E<. 8@<<,>H"D46 !&FHD44 B@ FH"H\, 31, BJ>8H 255 &ZT,.

484 % >,8@H@DZN BD"&@&ZN F4FH,<"N *@$D@F@&,FH>@ 2"b&:,>>"b FFZ:8" >" BD"&@ <@0,H F:J04H\

@$@F>@&">4,< 4:4 @BD"&*">4,< @BD,*,:,>>@(@ B@&,*,>4b, *"0, ,F:4 BD4 ^H@< 4FB@:\2J,HFb

>,&,D>@, BD"&@@F>@&">4,. A@ &F,6 &4*4<@FH4, H"8"b *@8HD4>" & <,0*J>"D@*>@< BD"&, "&H@D4H,H@<

>, B@:\2J,HFb.

485 AD,*:"(",<J` L@D<J:4D@&8J F<. & BJ>8H, 356 >40,.

486 Revue belge de droit international , 1990, p. 517; (1994) 96 ILR 279,
at pp. 317-318.

487 % 8@<<,>H"D44 (@&@D4HFb, RH@ BD,*B@:"(":@F\ JFH">@&4H\ $@:,, J28@, @F>@&">4, *:b

4F8:`R,>4b: F<. BJ>8H 254 &ZT,.
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>"FHJB:,>4` L@DF- <"0@D>ZN @$FH@bH,:\FH& R,<- H@ H"84<, RH@, ,F:4 B@*J<"H\, <@0>@ $Z:@ $Z

F*,:"H\ 4>"R,, @*>"8@ F"<@ B@ F,$, ^H@ *,b>4, >, F@FH"&:b,H >"DJT,>4b <,0*J>"D@*>@(@

@$b2"H,:\FH&" 4 >, *,:",H ^H@ F@$ZH4, <,>,, >,BD,*&4*,>>Z<. AD4 JF:@&44, RH@ &@2>48T4, L@DF-
<"0@D>Z, @$FH@bH,:\FH&" *,6FH&4H,:\>@ b&:b`HFb H"8@&Z<4, >,H BD4R4> *:b H@(@, RH@$Z @H&,D("H\

4N 8"8 @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\. % ^H@6 F&b24 & FH"H\, 31 F:,*J,H

BD,*JF<@HD,H\, RH@ L@DF- <"0@D 4F8:`R",HFb :4T\ & H@< F:JR",, ,F:4 (@FJ*"DFH&@ F@2*":@ 4:4

FB@F@$FH&@&":@ F@2*">4` 8@>8D,H>@6 F4HJ"P44 BJH,< F&@,(@ F@$FH&,>>@(@ BD@H4&@BD"&>@(@

B@&,*,>4b.

3F8:`R,>4, L@DF- <"0@D": b) *@$D@&@:\>@, BD4>bH4, D4F8"

262. %@- &H@DZN, L@DF- <"0@D >, *@:0,> $ZH\ J&"04H,:\>@6 BD4R4>@6 *:b >,4FB@:>,>4b, ,F:4

(@FJ*"DFH&@ @$b2":@F\ BD,*@H&D"H4H\ &@2>48>@&,>4, 8@>8D,H>@6 F4HJ"P44 4:4 4>Z< @$D"2@< BD4>b:@

>" F,$b ^H@H D4F8, 4 & FH"H\, 31 ^H@ *@:0>@ $ZH\ @HD"0,>@488. ;@0>@ &@2D"24H\, RH@ *:b

4F8:`R,>4b L@DF- <"0@D" >,@$N@*4<@ >":4R4, BDb<@(@ @$b2"H,:\FH&" F@ FH@D@>Z (@FJ*"DFH&",
<,0*J H,< @$b2"H,:\FH&" <@(JH $ZH\ FL@D<J:4D@&">Z 4 &2bHZ >" F,$b P,:Z< Db*@< FB@F@$@&, 4 &

8@>H,8FH, (:"&Z V *@FH"H@R>@ $J*,H R,H8@(@ J8"2">4b >" BD4>bH4, D4F8".

%Z&@*Z & @H>@T,>44 FH"H\4 31

263. A@ ^H4< BD4R4>"< FH"H\` 31 F &ZT,J8"2">>Z<4 42<,>,>4b<4 F:,*J,H F@ND">4H\. 7D@<,

H@(@, 8"8 J8"2Z&",H KD">P4b489, BD,*FH"&:b,HFb *@FH"H@R>Z< 4FB@:\2@&"H\ B@ @H>@T,>4` 8

^H@<J @$FH@bH,:\FH&J T4D@8@ 42&,FH>Z6 4 BD4>bHZ6 >" <,0*J>"D@*>@< JD@&>, H,D<4>

" L@DF- <"0@D", 8@H@DZ6 *@:0,> L4(JD4D@&"H\ & F"<@6 FH"H\, 4 F@FH"&:bH\ ,, >"2&">4,. ="2&">4,

" K@DF- <"0@D 4 >,BD,*&4*,>>Z6 F:JR"6" 2"4<FH&@&">@ 42 'D"0*">F8@(@ 8@*,8F" KD">P44, @*>"8@

>4 & 8@,6 <,D, &F, &4*Z " >,BD,*&4*,>>@(@ F:JR"b" (cas fortuit) <@(JH F:J04H\ @BD"&*">4,< &

<,0*J>"D@*>@< BD"&,490, & H@ &D,<b 8"8 F:JR"4 L@DF- <"0@D", @BD,*,:,>>@(@ & FH"H\, 31,
BD,*FH"&:b`HFb >"*:,0"V4<4 *:b @N&"H" ^H@6 @$:"FH4491.

d) EH"H\b 32: #,*FH&4,

264. EH"H\b 32 BD,*JF<"HD4&",H F:,*J`V,,:

488 % 4FF:,*@&">44 E,8D,H"D4"H" ( F<. F>@F8J 471 &ZT,) @H<,R",HFb ( BJ>8H 31), RH@

(@FJ*"DFH&" <@(JH @H8"2Z&"H\Fb @H BD"&" FFZ:"H\Fb >" L@DF- <"0@D BJH,< F@(:"T,>4b <,0*J F@$@6.
E"<Z< D"FBD@FHD">,>>Z< FB@F@$@< & *">>@< F:JR", b&:b,HFb F@(:"T,>4, 4:4 @$b2"H,:\FH&@ @

BD4>bH44 >" F,$b 2"D">,, D4F8" >"FHJB:,>4b 8@>8D,H>ZN L@DF- <"0@D>ZN @$FH@bH,:\FH&.

489 E<. BJ>8H 255 &ZT,.

490 % 4FF:,*@&">44 E,8D,H"D4"H" ( BJ>8HZ 17-19) D"FF<"HD4&",HFb N@* *4F8JFF44 <,0*J

FB,P4":4FH"<4 & @$:"FH4 (D"0*">F8@(@ BD"&" @ H@<, F:,*J,H :4 4 8"8 BD@&@*4H\ D"2:4R4, <,0*J

L@DF- <"0@D@< 4 >,BD,*&4*,>>Z< F:JR",<, >@ BD4 ^H@< @H<,R",HFb ( BJ>8H 19), RH@ " & BD"8H48,
<,0*J>"D@*>@(@ BD"&" 4 ,(@ H,@D44 H,D<4> " >,BD,@*@:4<"b F4:"" (force majeure) @$ZR>@

BD4<,>b,HFb lato sensu, " 4<,>>@ @> @N&"HZ&",H " >,BD,@*@:4<J` F4:J" (force majeure)
(stricto sensu), " H"80, " >,BD,*&4*,>>Z6 F:JR"6".

491 G,8FH BD,*:@0,>>@6 FH"H\4 31 F<. & BJ>8H, 356 >40,.
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"1. AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ ,(@ <,0*J>"D@*>@<J

@$b2"H,:\FH&J, 4F8:`R",HFb, ,F:4 FJ$X,8H B@&,*,>4b, F@FH"&:b`V,(@ *,b>4, ^H@(@

(@FJ*"DFH&", & F4HJ"P44 8D"6>,(@ $,*FH&4b >, 4<,: 4>@6 &@2<@0>@FH4 FB"FH4 F&@` 042>\

4:4 042>\ &&,D,>>ZN ,<J :4P.

2. AJ>8H 1 >, BD4<,>b,HFb, ,F:4 (@FJ*"DFH&@, @ 8@H@D@< 4*,H D,R\, F@*,6FH&@&":@

&@2>48>@&,>4` F4HJ"P44 8D"6>,(@ $,*FH&4b 4:4 ,F:4 B@&,*,>4,, @ 8@H@D@< 4*,H D,R\, <@(:@

&Z2&"H\ FD"&>4<@, 4:4 $@:,, Hb08@, $,*FH&4,".

265. % 8@<<,>H"D44 8 FH"H\, 32 @H<,R",HFb, RH@ & >,6 D"FF<"HD4&",HFb 8@>8D,H>Z6 F:JR"6,
8@(*" & F4HJ"P44 8D"6>,6 @B"F>@FH4 >"N@*4HFb F"<@ :4P@, *,b>4b 8@H@D@(@ BD4F&"4&"`HFb

(@FJ*"DFH&J, 4:4 &&,D,>>Z, ,<J :4P"492. % @H:4R4, @H F4HJ"P46, F&b2">>ZN F L@DF- <"0@D@<,
:4P@, *,6FH&J`V,, & JF:@&4bN $,*FH&4b, >, *,6FH&J,H >,&@:\>@, *"0, ,F:4 &@2<@0>@FH\ &Z$@D"

L"8H4R,F84 " F&,*,>" >" >,H F4HJ"P4,6 8D"6>,6 @B"F>@FH4" 493. C,R\ H"80, >, 4*,H @ &Z$@D,

<,0*J F@$:`*,>4,< >@D< <,0*J>"D@*>@(@ BD"&" 4 JR,H@< *DJ(4N 2"8@>>ZN 4>H,D,F@& (@FJ*"DFH&",
8@H@DZ6 BD4FJV F4HJ"P4b<, F&b2">>Z< F F@FH@b>4,< >,@$N@*4<@FH4, D"FF<"HD4&",<Z< &

FH"H\, 33494. E@@H&,HFH&J`V46 4>H,D,F b&:b,HFb 4>H,D,F@<, >,B@FD,*FH&,>>@ F&b2">>Z< F@

FB"F,>4,< 042>,6 :`*,6 >,2"&4F4<@ @H 4N (D"0*">F8@6 BD4>"*:,0>@FH4.

266. =" BD"8H48, F:JR"4 $,*FH&4b $@:\T,6 R"FH\` $Z:4 F&b2">Z F FJ*"<4 4:4 :,H"H,:\>Z<4

"BB"D"H"<4, 8@H@DZ, &H@D("`HFb >" H,DD4H@D4` (@FJ*"DFH&" 42- 2" B:@N4N B@(@*>ZN JF:@&46,
<,N">4R,F8@6 B@:@<84 4:4 &ZN@*" 42 FHD@b >"&4("P4@>>@(@ @$@DJ*@&">4b495. ?*>"8@ B@:@0,>4,

@ $,*FH&44 >, *@:0>@ @(D">4R4&"H\Fb FJ*"<4 4:4 :,H"H,:\>Z<4 "BB"D"H"<4496, @F@$,>>@ ,F:4

@>@ @(D">4R,>@ F:JR"b<4, F&b2">>Z<4 F J(D@2@6 F"<@6 042>4497. 7D@<, H@(@, $,*FH&4, <@0,H

F:J04H\ @F>@&">4,< *:b 4F8:`R,>4b BD@H4&@BD"&>@FH4 :4T\ & H@< F:JR",, 8@(*" 2"V4V",<Z,

4>H,D,FZ ( >"BD4<,D, 042>\ B"FF"04D@& 4 ^84B"0") @BD,*,:,>>@ B,D,&,T4&"`H 4>Z, 4>H,D,FZ,
B@FH"&:,>>Z, >" 8"DHJ & F:@04&T4NFb @$FH@bH,:\FH&"N. G"8, ,F:4 B@&,*,>4,, 8@H@D@, BZH"`HFb

@BD"&*"H\, FH"&4H B@* J(D@2J $@:\T, 042>,6, R,< @>@ <@0,H FB"FH4, H@ >" >,(@ >,

D"FBD@FHD">b,HFb FFZ:8" >" $,*FH&4,498.

492 7@<<,>H"D46 8 FH"H\, 32, BJ>8H (1).

493 G"< 0,, BJ>8H (2).

494 G"< 0,, BJ>8H (3).

495 G"< 0,, BJ>8H (5), & 8@H@D@< D"FF<"HD4&"`HFb >,8@H@DZ, 4>P4*,>HZ. E<. H"80,

4FF:,*@&">4, E,8D,H"D4"H", BJ>8HZ 141-142 4 252. !>":@(4R>@, BD"&@ R"FH>ZN FJ*@& &F,(*"

BD42>"&":@F\, N@Hb @>@ &ZN@*4H 2" D"<84 (:"&Z V, B@F8@:\8J B@&,*,>4, R"FH>ZN :4P 8"8 H"8@&@,

>, BD4F&"4&",HFb (@FJ*"DFH&J: F<. 4FF:,*@&">4, E,8D,H"D4"H", BJ>8HZ 328-331; FH"H\` 14(3)
/,>,&F8@6 8@>&,>P44 @ H,DD4H@D4":\>@< <@D, 4 BD4:,0"V,6 2@>, 1958 (@*", JB@<4>",<J` &

8@<<,>H"D44 8 FH"H\, 32, BJ>8H (7).

496 7@<<,>H"D46 8 FH"H\, 32, BJ>8H (9).

497 G"< 0,, BJ>8H (10).

498 G"< 0,, BJ>8H (11).
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7@<<,>H"D44 BD"&4H,:\FH& & @H>@T,>44 FH"H\4 32

267. KD">P4b BD,*:"(",H FL@D<J:4D@&"H\ B@:@0,>4, @ $,*FH&44 $@:,, J28@ &@ 42$,0">4,

2:@JB@HD,$:,>46 2"V4H>Z< "D(J<,>H@<, F&b2">>Z< F " $,*FH&4,<" 499. ;@>(@:4b 4*,H *":\T, 4

FH"&4H B@* F@<>,>4, 0,:"H,:\>@FH\ &8:`R,>4b $,*FH&4b 8"8 @$FH@bH,:\FH&", 4F8:`R"`V,(@

BD@H4&@BD"&>@FH\ &@@$V,500. %<,FH, F H,<, E@,*4>,>>@, 7@D@:,&FH&@ 8D4H4R,F84 @H>@F4HFb 8

@(D">4R,>4` FH"H\4 32 :4P"<4, &&,D,>>Z<4 F@@H&,HFH&J`V,<J (@FJ*"DFH&J, 4 BD42Z&",H 8 H@<J,
RH@$Z & BD@,8H"N FH"H,6 $Z:4 R,H8@ BD42>">Z RD,2&ZR"6>Z, <,DZ (J<">4H"D>@(@ N"D"8H,D"501.
aB@>4b H"80, B@**,D04&",H $@:,, T4D@8J` L@D<J:4D@&8J, @N&"HZ&"`VJ` >, H@:\8@ J(D@2J

042>4, >@ 4 J(D@2J *DJ(4< 042>,>>@ &"0>Z< 4>H,D,F"< :`*,6, &8:`R"b ^8@>@<4R,F84,

4>H,D,FZ502.

;,0*J>"D@*>"b BD"8H48", F&b2">>"b F@ FFZ:8@6 >" $,*FH&4,, 2" B,D4@* F 1980 (@*"

268. ),6FH&4H,:\>@FH\ FFZ:84 >" $,*FH&4, BD@*@:0":" BD42>"&"H\Fb & BD"8H48, F@ &D,<,>4

BD4>bH4b FH"H\4 32 & B,D&@< RH,>44. QH@ 8"F",HFb 8@>&,>P4@>>@(@ 8@>H,8FH" $,*FH&4b >" <@D,,
H@ 4F8:`R,>4,, F&b2">>@, F $,*FH&4,< 4 F@*,D0"V,,Fb & FH"H\, 14(3) B,D&@6 /,>,&F8@6

8@>&,>P44 1958 (@*", &@FBD@42&@*4HFb & 2>"R4H,:\>@ ">":@(4R>@6 L@D<J:4D@&8, & FH"H\, 18(2)
7@>&,>P44 B@ <@DF8@<J BD"&J 1982 (@*"503. ="4$@:,, 2>"R4<@6 *:b >Z>,T>4N P,:,6 $Z:"

*4F8JFF4b B@ &@BD@FJ, D"FF<"HD4&"&T,<JFb & *,:, @ FJ*>, " C^6>$@J I@DD4@D", B@F8@:\8J @>@

$Z:@ F&b2">@ F@ FFZ:8@6 >" $,*FH&4, 8"8 4F8:`R"`V,, BD@H4&@BD"&>@FH\ @$FH@bH,:\FH&@ &>,

8@>H,8FH" FJ*@& 4:4 :,H"H,:\>ZN "BB"D"H@&.

269. K"8HZ, F&b2">>Z, F ^H4< *,:@<, J0, JB@<4>":4F\504. KD">P4b BZH":"F\ @BD"&*"H\ F&@,

B@&,*,>4,, 2"8:`R"`V,,Fb & F>bH44 *&JN F@HDJ*>48@& F @FHD@&" M"@ >" @F>@&">44 " F4HJ"P44
$,*FH&4b & JF:@&4bN RD,2&ZR"6>@6 FD@R>@FH4 F JR,H@< ^:,<,>H"D>ZN (J<">4H"D>ZN F@@$D"0,>46,
2"HD"(4&"`V4N *,6FH&J`V4, @D(">Z (@FJ*"DFH&"" 505. GD4$J>": ,*4>@(:"F>@ F@(:"F4:Fb F H,<, RH@

^H" FFZ:8" b&:b,HFb *@BJFH4<@6 & BD4>P4B,, 4 $@:\T4>FH&@ ,(@ R:,>@& BD42>":@, RH@ @>"

BD4<,>4<" 8 @$FH@bH,:\FH&"< @*>@(@ 42 *&JN *,:. QH@ 8"F",HFb BD4>P4B4":\>@6 FH@D@>Z, H@

GD4$J>": @$D"H4:Fb 8 KD">P44 F BD@F\$@6 BD@*,<@>FHD4D@&"H\ >":4R4, HD,N F:,*J`V4N ^:,<,>H@&:

"1) FJV,FH&@&">4, @R,>\ 4F8:`R4H,:\>ZN @$FH@bH,:\FH& RD,2&ZR"6>@6 FD@R>@FH4,
F@BDb0,>>ZN F <,*4P4>F84<4 4:4 4>Z<4 F@@$D"0,>4b<4 ^:,<,>H"D>@(@ B@Db*8", >,BD,<,>>@

BD4 JF:@&44, RH@ $ZFHD@, BD42>">4, FJV,FH&@&">4b ^H4N 4F8:`R4H,:\>ZN @$FH@bH,:\FH&

&B@F:,*FH&44 B@:JR,>@ @H *DJ(@6 2"4>H,D,F@&">>@6 FH@D@>Z 4:4 R,H8@ BD@*,<@>FHD4D@&">@;

499 A/CN.4/488, pp. 92-93.

500 G"< 0,, FHD. 93.

501 G"< 0,, FHD. 93-94.

502 A/CN.4/492, FHD. 14.

503 E<. H"80, 7@>&,>P4` ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ <@DF8@<J BD"&J,
FH"H\4 39(1)(c), 98 4 109.

504 E<. BJ>8H 256 &ZT,.

505 UNRIAA, vol. XX, p. 217 (1990), at pp. 254-255 (para. 78).
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2) &@FFH">@&:,>4, B,D&@>"R":\>@6 F4HJ"P44, & 8@H@D@6 F@$:`*"`HFb JF:@&4b >"2>"R,>4b

>" M"@, FD"2J B@F:, H@(@, 8"8 BD4R4>Z RD,2&ZR"6>@6 F4HJ"P44, BD4&,*,>>Z, & @BD"&*">4,

D,B"HD4"P44, B,D,FH":4 FJV,FH&@&"H\;

3) >":4R4, *@$D@F@&,FH>@ BD,*BD4>bHZN JF4:46, >"BD"&:,>>ZN >" B@:JR,>4, F@(:"F4b

=@&@6 1,:">*44 & F@@H&,HFH&44 F E@(:"T,>4,< 1986 (@*"" 506.

K"8H4R,F84, @B"F>@FH\ *:b @*>@(@ 42 @L4P,D@& ( ;"L"D), N@Hb, &4*4<@, >, J(D@0"&T"b 042>4,
$Z:" D,":\>@6 4 <@(:" $ZH\ >,<4>J,<@6, 4 ^H@ >, @HD4P": &D"R 42 =@&@6 1,:">*44, 8@H@DZ6

&B@F:,*FH&44 @F<@HD,: ,(@. % @H:4R4, @H ^H@(@ & F:JR", &H@D@(@ @L4P,D" ( AD4,D) BD4&,*,>>Z,

2"V4H>Z, "D(J<,>HZ ( >,@$N@*4<@FH\ <,*4P4>F8@(@ @F<@HD" B@ BD4R4>, $,D,<,>>@FH4 4 0,:">4,
B@&4*"H\Fb F J<4D"`V4< @HP@<) >, @BD"&*Z&":4 RD,2&ZR"6>ZN <,D. I(D@2" 042>4 F@HDJ*>48" 4

D,$,>8" >" 8"8@<- :4$@ ^H"B, @HFJHFH&@&":", 4 B@$:42@FH4 4<,:4F\ B,D&@8:"FF>Z, <,*4P4>F84,

JRD,0*,>4b. GD4$J>": B@FH">@&4: F:,*J`V,,:

" F@&,DT,>>@ bF>@, RH@ ^H4 @$FH@bH,:\FH&" >4 & 8@,6 <,D, >, F>4<"`H F KD">P44

@H&,HFH&,>>@FH\ 2" D,B"HD4"P4` 8"B4H">" AD4,D 4 2" >"DJT,>4, ,, @$b2"H,:\FH& & D,2J:\H"H,

>,&@2&D"V,>4b *&JN @L4P,D@& >" M"@ ( & F:JR", <"6@D" ;"L"D" - B@F:, BD,8D"V,>4b

FJV,FH&@&">4b BD4R4> *:b 4N D,B"HD4"P44). =":4P@ b&>@, >"DJT,>4, ,,

@$b2"H,:\FH& ..." 507.

270. E JR,H@< & @$V,< $:"(@BD4bH>@6 D,"8P44 >" FH"H\` 32 4 BD42>">4b BD4>P4B",
FL@D<J:4D@&">>@(@ GD4$J>":@< & *,:, @ FJ*>, " C^6>$@J I@DD4@D", 8"8 BD,*FH"&:b,HFb, ,, F:,*J,H

F@ND">4H\. ?*>"8@ $Z: 2"HD@>JH Db* F&b2">>ZN F ,, L@D<J:4D@&8@6 &@BD@F@&, 8@H@DZ, >,@$N@*4<@

@$FJ*4H\.

K@D<J:4D@&8" FH"H\4 32

271. A,D&Z6 &@BD@F 2"8:`R",HFb & H@<, F:,*J,H :4 @(D">4R4H\ FH"H\` 32 F:JR"b<4, 8@(*" >"

8"DHJ B@FH"&:,>" R,:@&,R,F8"b 042>\, 4:4 0, *@FH"H@R>@ H@(@, RH@$Z FJV,FH&@&":" F,D\,2>"b

@B"F>@FH\ *:b 2*@D@&\b. 7"8 BD,*FH"&:b,HFb, & *,:, @ FJ*>, " C^6>$@J I@DD4@D" GD4$J>":

&ZF8"2": $@:,, T4D@8J` H@R8J 2D,>4b, N@Hb @B"F>@FH\ *:b 2*@D@&\b <"6@D" ;"L"D" <@(:" $ZH\

F<,DH,:\>@6. AD@$:,<" & *">>@< F:JR", 2"8:`R",HFb & H@<, (*, >"N@*4HFb >40>46 BD,*,:. %

F:JR"bN $,*FH&46, F&b2">>ZN F :,H"H,:\>Z<4 "BB"D"H"<4, @$ZR>@ >, $J*,H &@2>48"H\ HDJ*>@FH,6 F

JFH">@&:,>4,< >":4R4b J(D@2Z 042>4, @*>"8@ *DJ(4, F:JR"4 F@BDb0,>Z F @(D@<>Z< *4"B"2@>@<

R,:@&,R,F84N BD@$:,< 4 FHD"*">46. E JR,H@< 8@>H,8FH" (:"&Z V 4 &,D@bH>@FH4 H@(@, RH@ $J*JH

42ZF84&"H\Fb *DJ(4, D,T,>4b & F:JR"bN, 8@H@DZ, b&>@ >, F&b2">Z F J(D@2@6 042>4, D"FT4D,>4,

FL,DZ @N&"H" B@:@0,>4b @ $,*FH&44 H"84< @$D"2@< >,@$N@*4<Z< >, BD,*FH"&:b,HFb. ?*>"8@ &

^H@6 F&b24 &@2>48",H ,V, @*4> &@BD@F. aF>@, RH@ J(D@2" 042>4 *@:0>" $ZH\ b&>@6 4 4<,H\

@BD,*,:,>>J` L"8H4R,F8J` @F>@&J, @*>"8@ *@FH"H@R>@ :4 H@(@, RH@ "(,>H, 8@H@DZ6 *,6FH&@&": &

JF:@&4bN $,*FH&4b, D"2J<>@ B@:"(":, RH@ J(D@2" FJV,FH&J,H? 3:4 ,F:4 ^H@H "(,>H *,6FH&J,H &

JF:@&4bN @B"F>@FH4, " B@F:,*J`V46 4 *,H":\>Z6 ">":42 B@8"2Z&",H, RH@ & *,6FH&4H,:\>@FH4 ^H@

506 Ibid., p. 255 (para. 79).

507 Ibid., p. 263 (para. 99). E^D 7,>>,H 74H >, F@(:"F4:Fb F &Z&@*@< GD4$J>":" &

@H>@T,>44 <"6@D" ;"L"D": F@(:"F4&T4F\ F >,@$N@*4<@FH\` BD@&,*,>4b <,*4P4>F8@(@ @$F:,*@&">4b

2" BD,*,:"<4 @FHD@&" M"@, @> &Z*&4>J: "D(J<,>H @ H@<, RH@ & *">>@< F:JR", >, 4<,:" <,FH"

F4HJ"P4b " 8D"6>,(@ $,*FH&4b" F JR,H@< 2"*,D084 F@ FH@D@>Z LD">PJ2F84N &:"FH,6 F D,B"HD4"P4,6

<"6@D" ;"L"D" & A"D40 (ibid., pp. 277-279).
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$Z:@ >, H"8 ( @*>"8@ ^H@ <@(:@ 8"2"H\Fb H"8@&Z< &@ &D,<b F@&,DT,>4b *,b>4b), <@0>@ :4 $J*,H

FFZ:"H\Fb >" $,*FH&4, & 8"R,FH&, @BD"&*">4b >"DJT,>4b? % F:JR"bN >"FH@bV,(@ $,*FH&4b <@0,H >,

$ZH\ &D,<,>4 4:4 B,DF@>":" *:b BD@&,*,>4b >"*:,0"V,(@ <,*4P4>F8@(@ 4:4 *DJ(@(@ @F<@HD" *@

BD4>bH4b <,D. % H"84N F:JR"bN "(,>H *@:0,> 4<,H\ BD"&@ *,6FH&@&"H\ >" @F>@&, D"2J<>@(@

J$,0*,>4b & @H>@T,>44 F@FH@b>4b $,*FH&4b. A@ ^H4< BD4R4>"< FH"H\` 32 F:,*J,H FL@D<J:4D@&"H\

F H@R84 2D,>4b D"2J<>@(@ J$,0*,>4b & @H>@T,>44 FJV,FH&@&">4b F4HJ"P44, J(D@0"`V,6 042>4.

272. %H@D@6 &@BD@F 2"8:`R",HFb & H@<, 0,:"H,:\>@ :4 D"FBD@FHD">,>4, FL,DZ @N&"H" FH"H\4 32
>" &F, F:JR"4, 8@(*" BD4FJHFH&J,H J(D@2" 042>4, >,2"&4F4<@ @H FJV,FH&@&">4b 8"8@6- :4$@ @F@$@6
F&b24 <,0*J (@FJ*"DFH&,>>Z< @D(">@< 4:4 "(,>H@< 4 :4P"<4, >"N@*bV4<4Fb & @B"F>@FH4508. A@

<>,>4` EB,P4":\>@(@ *@8:"*R48", FH"H\b 32 @HD"0",H @(D">4R,>>Z6, >@ 4FH@D4R,F84 BD42>">>Z6

F:JR"6 $,*FH&4b, F@BDb0,>>Z6, & R"FH>@FH4, F FJ*"<4 4 :,H"H,:\>Z<4 "BB"D"H"<4. +, >, F:,*J,H

D"FT4DbH\ F:4T8@< F4:\>@ 2" BD,*,:Z ^H@(@ FB,P4L4R,F8@(@ 8@>H,8FH" 4, D"2J<,,HFb, >" @$VJ`

@$:"FH\ (J<">4H"D>@6 4>H,D&,>P44. ?>" & $@:\T,6 FH,B,>4 F&b2">" F >,@$N@*4<@FH\`, R,<

$,*FH&4,<, 4 <Z &,D>,<Fb 8 >,6 & 8@>H,8FH, FH"H\4 33509.

273. ="8@>,P, F:,*J,H @H<,H4H\, RH@ FH"H\b 32 4F8:`R",H BD@H4&@BD"&>@FH\ B@&,*,>4b :4T\ &

H@6 FH,B,>4, & 8"8@6 @>@ $Z:@ >,@$N@*4<@ *:b BD,*@H&D"V,>4b F4HJ"P44, J(D@0"`V,6 042>4.
G"84< @$D"2@<, @>" >, @F&@$@0*",H (@FJ*"DFH&@ 4:4 ,(@ "(,>H" @H @$b2">>@FH4 &ZB@:>,>4b *DJ(4N

HD,$@&">46 ( >"P4@>":\>ZN 4:4 <,0*J>"D@*>ZN), >"BD4<,D HD,$@&">4b @$ J&,*@<:,>44

F@@H&,HFH&J`V4N &:"FH,6 @ BD4$ZH44 4:4 @ BD,*FH"&:,>44 F@@H&,HFH&J`V,6 4>L@D<"P44 @ D,6F,,
B"FF"04D"N 4:4 (DJ2,510. ]H@ &ZH,8",H 42 L@D<J:4D@&84 FH"H\4 32, >@ F:,*J,H ,V, $@:,,

B@*R,D8>JH\ & 8@<<,>H"D44.

%Z&@*Z & @H>@T,>44 FH"H\4 32

274. A@ ^H4< BD4R4>"< FH"H\` 32 F:,*J,H F@ND">4H\ B@ FJV,FH&J F H@6 0, FL,D@6 @N&"H", RH@ 4

& >"FH@bV,, &D,<b, >@ F B@BD"&8"<4, F H,< RH@$Z JR,FH\ &ZT,42:@0,>>Z, BD,*:@0,>4b. 7D@<,

H@(@ ( 4 B@ ">":@(44 F ^8&4&":,>H>Z< B@:@0,>4,< & FH"H\, 31), $,*FH&4, *@:0>@ 4F8:`R"H\Fb

:4T\ & H@< F:JR",, ,F:4 F4HJ"P4b $,*FH&4b F:@04:"F\ :4$@ @H*,:\>@, :4$@ & F@R,H">44 F

*DJ(4<4 L"8H@D"<4 & D,2J:\H"H, BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&", FFZ:"`V,(@Fb >" >,(@511.
="8@>,P, F:@&@ " 8D"6>,(@" F:,*J,H 4F8:`R4H\, B@F8@:\8J @>@ >4R,(@ >, *@$"&:b,H 8 F@*,D0">4`

508 7"8 BD,*:@04:@ E@,*4>,>>@, 7@D@:,&FH&@: F<. BJ>8H 267 &ZT,.

509 E<. BJ>8HZ 286-287 >40,.

510 E<. Cushin and Lewis v. R , [1935] Ex CR 103 ( D,T,>4,: *"0, ,F:4 FJ*>@ &N@*4H &

B@DH B@ BD4R4>, $,*FH&4b, @>@ >, @F&@$@0*",HFb @H @$b2">>@FH4 BD,*FH"&4H\ 4>L@D<"P4` @ ,(@

D,6F,). )DJ(4, *,:" H@(@ B,D4@*" BD@:4&"`H F&,H >" ^H@H 2"V4H>Z6 "D(J<,>H: F<. The Rebecca
(US-Mexico Claims Commission) (1929) 23 AJIL 860 ( H,DBbV,, $,*FH&4, FJ*>@ 2"T:@ & B@DH;
(DJ2 8@>L4F8@&"> 2" >"DJT,>4, H"<@0,>>ZN BD"&4:: D,T,>4, - 2"N@* $Z: & D"2J<>@6 FH,B,>4

>,@$N@*4<Z< & F:@04&T4NFb @$FH@bH,:\FH&"N 4 >, $Z: @FJV,FH&:,> BD@FH@ *:b P,:,6 J*@$FH&";
( B@^H@<J 8@>L4F8"P4b >,2"8@>>"); The May v. R , [1931] SCR 374; The Ship "Queen City"
v. R , [1931] SCR 387; R. v. Flahaut , [1935] 2 DLR 685 ( BD4<,>,> 8D4H,D46 " D,":\>@(@
$,*FH&4b, 8@H@D@<J >,&@2<@0>@ BD@H4&@FH@bH\").

511 E<. BJ>8H 261 &ZT,.
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FH"H\4512. '@FJ*"DFH&@ >, *@:0>@ 4<,H\ &@2<@0>@FH4 &Z*&4("H\ "D(J<,>H @ H@<, RH@, >,F<@HDb

>" H@, RH@ B@* J(D@2@6 >"N@*4:"F\ 042>\ & F4HJ"P44 >,42$,0>@(@ $,*FH&4b, H,< >, <,>,,, @>"

$Z:" >, *@FH"H@R>@ " 8D"6>,6" 513.

e) EH"H\b 33: E@FH@b>4, >,@$N@*4<@FH4

275. EH"H\b 33 BD,*JF<"HD4&",H F:,*J`V,,:

"1. '@FJ*"DFH&@ >, <@0,H FFZ:"H\Fb >" F@FH@b>4, >,@$N@*4<@FH4 8"8 >" @F>@&">4, *:b

4F8:`R,>4b BD@H4&@BD"&>@FH4 *,b>4b ^H@(@ (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ ,(@

<,0*J>"D@*>@<J @$b2"H,:\FH&J, 2" 4F8:`R,>4,< H,N F:JR",&, 8@(*":

a) ^H@ *,b>4, b&:b:@F\ ,*4>FH&,>>Z< FD,*FH&@< 2"V4HZ FJV,FH&,>>@(@ 4>H,D,F"

^H@(@ (@FJ*"DFH&" @H Hb08@6 4 >,<4>J,<@6 J(D@2Z; 4

b) ^H@ *,b>4, >, >">,F:@ F,D\,2>@(@ JV,D$" FJV,FH&,>>@<J 4>H,D,FJ (@FJ*"DFH&", &

@H>@T,>44 8@H@D@(@ FJV,FH&J,H J8"2">>@, @$b2"H,:\FH&@.

2. % :`$@< F:JR", (@FJ*"DFH&@ >, <@0,H FFZ:"H\Fb >" F@FH@b>4, >,@$N@*4<@FH4 8"8 >"

@F>@&">4, *:b 4F8:`R,>4b BD@H4&@BD"&>@FH4:

a) ,F:4 <,0*J>"D@*>@, @$b2"H,:\FH&@, 8@H@D@<J >, F@@H&,HFH&J,H *,b>4, ^H@(@

(@FJ*"DFH&", BD@4FH,8",H 42 4<B,D"H4&>@6 >@D<Z @$V,(@ <,0*J>"D@*>@(@ BD"&"; 4:4

b) ,F:4 <,0*J>"D@*>@, @$b2"H,:\FH&@, 8@H@D@<J >, F@@H&,HFH&J,H *,b>4, ^H@(@

(@FJ*"DFH&", JFH">@&:,>@ *@(@&@D@<, & 8@H@D@< BDb<@ 4:4 8@F&,>>@ 4F8:`R",HFb &@2<@0>@FH\

FFZ:84 >" F@FH@b>4, >,@$N@*4<@FH4 & @H>@T,>44 ^H@(@ @$b2"H,:\FH&"; 4:4

c) ,F:4 (@FJ*"DFH&@, @ 8@H@D@< 4*,H D,R\, FB@F@$FH&@&":@ &@2>48>@&,>4` F@FH@b>4b

>,@$N@*4<@FH4".

276. % 8@<<,>H"D44 8 FH"H\, 33 BD@&@*4HFb D"2:4R4, <,0*J >,@$N@*4<@FH\` 4 F@(:"F4,<,
8@>HD<,D"<4 4 F"<@@$@D@>@6, 8@H@D@, 2"&4F4H @H B@&,*,>4b (@FJ*"DFH&"-" @$X,8H""; & ^H@<

@H>@T,>44 @>" ">":@(4R>" L@DF- <"0@DJ 4 $,*FH&4`514. ?*>"8@ @>" @H:4R",HFb @H B@F:,*>4N

*&JN @$FH@bH,:\FH& H,<, RH@ (@FJ*"DFH&@, *,6FH&J`V,, & L@DF- <"0@D>ZN @$FH@bH,:\FH&"N, 4:4

*"0, (@FJ*"DFH&,>>Z6 "(,>H, *,6FH&J`V46 & JF:@&4bN $,*FH&4b, *,6FH&4H,:\>@ >, 4<,,H *DJ(@(@

&Z$@D", 8D@<, 8"8 *,6FH&@&"H\ @BD,*,:,>>Z< @$D"2@<, & H@ &D,<b 8"8 " 8@(*" FFZ:"`HFb >"
F@FH@b>4, >,@$N@*4<@FH4, H@ N@D@T@ B@>4<"`H, RH@ F@2>"H,:\>@ $Z: F*,:"> &Z$@D *,6FH&@&"H\

H"84< @$D"2@<, 8@H@DZ6 >, F@@H&,HFH&J,H <,0*J>"D@*>@<J @$b2"H,:\FH&J" 515.

512 7"8 *,6FH&4H,:\>@ BD42>">@ & 8@<<,>H"D44 8 FH"H\, 32, BJ>8H (12), BD4<,R">4, 15
(" L"8H4R,F84 42:4T>,").

513 AD,*:"(",<Z6 H,8FH F<. & BJ>8H, 356 >40,.

514 7@<<,>H"D46 8 FH"H\, 33, BJ>8HZ (2)-(3).

515 G"< 0,, BJ>8H (3).

/...



A/CN.4/498/Add.2
Russian
Page 33

277. % *,&bH>"*P"H@< FH@:,H44 FFZ:84 >" >,@$N@*4<@FH\ R"FH@ @F>@&Z&":4F\ >" H"84N H"8

>"2Z&",<ZN 4<<">,>H>ZN BD"&"N (@FJ*"DFH&, 8"8 F"<@F@ND">,>4,, 8@H@DZ, 4<,`H

BD,4<JV,FH&,>>J` F4:J B,D,* " FJ$X,8H4&>Z<4" BD"&"<4 *DJ(4N (@FJ*"DFH&. ?H<4D">4, *@8HD4>Z

" 4<<">,>H>ZN BD"&" F@@H&,HFH&,>>@ BD4&,:@ 8 *4F8D,*4H"P44 4*,4 @ H@<, RH@ >,@$N@*4<@FH\

<@0,H 4F8:`R"H\ BD@H4&@BD"&>@FH\ B@&,*,>4b516. ?*>"8@ FFZ:8" >" >,@$N@*4<@FH\

B@**,D04&",HFb " <>@(@R4F:,>>Z<4 F:JR"b<4" 42 BD"8H484 (@FJ*"DFH& 4 <@0,H $ZH\ @BD"&*">"

B@FD,*FH&@< @HFZ:84 8 @$ZR>Z< 4FH@R>48"< <,0*J>"D@*>@(@ BD"&" $,2 @$D"V,>4b 8 8"8@6- :4$@
8@>8D,H>@6 H,@D44 (@FJ*"DFH&"517. )":,, & 8@<<,>H"D44 BD4&@*bHFb <>@(4, *,:", & 8@H@DZN

FFZ:8" >" >,@$N@*4<@FH\ BD42>"&":"F\ & BD4>P4B, 4:4 B@ <,>\T,6 <,D, >, @H&,D(":"F\, " &@BD@F

@ ,, BD4<,>4<@FH4 D"FF<"HD4&":Fb 8"8 &@BD@F L"8H" 4 BD4<,>,>4b518.

278. % 8@<<,>H"D44 BD42>",HFb, RH@ <>,>4b JR,>ZN @H>@F4H,:\>@ FFZ:84 >" >,@$N@*4<@FH\ D,28@

D"2*,:4:4F\519, 4 &Z*&4(",HFb 4*,b @ H@<, RH@ ,V, @*>@6 BD4R4>@6 ^H@(@ b&:b,HFb

516 G"< 0,, BJ>8H (4).

517 G"< 0,, BJ>8HZ (5)-(6).

518 % 4N R4F:@ &N@*bH: *,:@ "Russian Indemnity", UNRIAA, vol. XI, p. 431, at
p. 443 (1912); "D$4HD"0>@, D,T,>4, B@ *,:J "Forests of Central Rhodope" (Merits),
UNRIAA, vol. III, p. 1405 (1933); D,T,>4, A@FH@b>>@6 A":"HZ B@ *,:J, 8"F"`V,<JFb

" E@F\,H, 8@<<,DF4":\ *, $,:\*048" P.C.I.J. Ser. A/B, No. 78 (1939) ( 8@F&,>>@); 4<JV,FH&@

$@:("DF84N <,>\T4>FH& & 'D,P44, *@8:"* 7@<4FF44 94(4 ="P46 B@ D"FF:,*@&">4`, 94(" ="P46,
Official Journal , 7th year, No. 2 (February 1926), annex 815, p. 209; *,:@ "Fur Seal
Fisheries off the Russian Coast" (1893), H,8FH & H La Fontaine, Pasicrisie
internationale , 1794-1900 (The Hague, Martinus Nijhoff, 1997), p. 426 ( 4 F<.
B,D,B4F8J <,0*J BD"&4H,:\FH&@< C@FF44 4 BD"&4H,:\FH&@< %,:48@$D4H">44 & J.B. Moore,
History and Digest of the International Arbitrations to which the United States has
been a Party (Washington, United States Government Printing Office, 1898), vol. I.
p. 826); *,:@ "The Company General of the Orinoco", UNRIAA, vol. X, p. 184, at
p. 280 (1905); 4, $@:,, >,*"&>@, 4>P4*,>H G@DD4 7">\@>, @$FJ0*",<Z6 & The "Torrey
Canyon", Cmnd. 3246 (London, HMSO, 1967). 1>"R4<Z6 <@<,>H & B@F:,*>,< *,:, 2"8:`R":Fb &

H@<, RH@ >, $Z:@ 2"b&:,>@ BD@H,FH" B@ B@&@*J "8P44 BD"&4H,:\FH&" %,:48@$D4H">44,
&ZD"24&T,6Fb & @$FHD,:, FJ*>", F H,< RH@$Z B@*0,R\ >,LH\, 8@H@D"b J(D@0":" 2"(Db2>,>4,<

B@$,D,0\b, 4 >" *,:, ^H@H 4>P4*,>H BD4&,: 8 2"8:`R,>4` <,0*J>"D@*>@6 8@>&,>P44 *:b

D,(J:4D@&">4b ^H@(@ &@BD@F" & $J*JV,<: ;,0*J>"D@*>"b 8@>&,>P4b @H>@F4H,:\>@ &<,T"H,:\FH&" &

@H8DZH@< <@D, & F:JR"bN "&"D46, BD4&@*bV4N 8 2"(Db2>,>4` >,LH\`, 29 >@b$Db 1969 (@*",
United Nations, Treaty Series , vol. 970, No. 14049; F<. H"80, 7@>&,>P4` ?D(">42"P44

?$X,*4>,>>ZN ="P46 B@ <@DF8@<J BD"&J, 1982 (@*, FH"H\b 221. 7 R4F:J 4>*4&4*J":\>ZN

<>,>46, *@BJF8"`V4N FFZ:8J >" >,@$N@*4<@FH\ BD4 @BD,*,:,>>ZN @$FH@bH,:\FH&"N, @H>@FbHFb

F:,*J`V4,: the Law Officer’s Opinion of 22 November 1832 (Jenner), in A.D. McNair
(ed.), International Law Opinions (Cambridge, University Press, 1956), vol. II,
p. 231, 4 4>*4&4*J":\>@, <>,>4, FJ*\4 !>P4:@HH4 & *,:, ?F8"D" Q4>>", P.C.I.J. Series
A/B, No. 63, p. 89, at pp. 112-114.

519 E@*,D0"H,:\>Z6 @$2@D BD,*Z*JV4N HDJ*@& F<. & 8@<<,>H"D44 8 FH"H\, 33, BJ>8H (29).
7 R4F:J >"4$@:,, >,*"&>4N HDJ*@& @H>@FbHFb: J Barboza, "Necessity (Revisited) in
International Law", in J Makarczyk (ed.), Essays in International Law in Honour of
Judge Manfred Lachs (The Hague, Martinus Nijhoff, 1984), p. 27; J Salmon "Faut-il

( BD@*@:0,>4,...)
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>"$:`*"&T"bFb & BD@T:@< H,>*,>P4b 8 2:@JB@HD,$:,>4` *@8HD4>@6 >,@$N@*4<@FH4 4

D"FBD@FHD">,>4, ,, >" F:JR"4 "(D,FF44, ">>,8F44 4:4 &@,>>@6 @88JB"P44 - &8:`R"b >"4$@:,,

42&,FH>@, &Z*&4>JH@, ',D<">4,6 @BD"&*">4, &H@D0,>4b & #,:\(4` 4 9`8F,<$JD( & 1914 (@*J520.
=,2"&4F4<@ @H B@24P44 & BD,*Z*JV4, (@*Z, " B@Fb("H,:\FH&@ >" F"<@ FJV,FH&@&">4, *DJ(@(@
(@FJ*"DFH&", P,:@FH>@FH\ ,(@ H,DD4H@D44 4:4 >" >,2"&4F4<@, @FJV,FH&:,>4, 4< F&@,(@

FJ&,D,>4H,H"" BD@H4&@D,R4H >@D<, jus cogens 4 >, <@0,H $ZH\ @BD"&*">@ F B@<@V\` *@8HD4>Z

>,@$N@*4<@FH4521. ?*>"8@ >, &Fb8@, B@&,*,>4,, B@Fb("`V,, >" H,DD4H@D4":\>Z6 FJ&,D,>4H,H

(@FJ*"DFH&", &F,(*" *@:0>@ D"FF<"HD4&"H\Fb 8"8 "8H "(D,FF44 4:4 4>Z< @$D"2@< & 8"R,FH&,

>"DJT,>4b 4<B,D"H4&>@6 >@D<Z. % 8@<<,>H"D44 F@*,D04HFb J8"2">4, >" @(D">4R,>>Z, <,DZ

( >"BD4<,D, (J<">4H"D>J` 4>H,D&,>P4` 4:4 2"V4HJ @H &D"0*,$>ZN *,6FH&46 &@@DJ0,>>ZN $">*,
$"24DJ`V4NFb >" 4>@FHD">>@6 H,DD4H@D44), 8@H@DZ, " 8"F"`HFb H@:\8@ :48&4*"P44 BD,*B@:"(",<@6
J(D@2Z" 522. ),:@ " 7"D@:4>"", N@Hb R"FH@ 4 BD4&@*4HFb & 8"R,FH&, BD4<,D" F"<@@$@D@>Z, >"

F"<@< *,:, F&b2">@ F >,@$N@*4<@FH\`. ="B"*,>4, %,:48@$D4H">44 $Z:@ >"BD"&:,>@ BD@H4&

R"FH>ZN FH@D@>, 2" B@&,*,>4, 8@H@DZN E@,*4>,>>Z, SH"HZ >, @H&,R":4. 7"8 (@FJ*"DFH&,>>Z6

F,8D,H"D\ I^$FHD, H"8 4 BD,24*,>H G"6:,D & F&@4N F@@H&,HFH&J`V4N @H&,H"N $D4H">F8@<J

BD"&4H,:\FH&J J8"2":4 >" &@2<@0>@FH\ H@(@, RH@ B@&,*,>4, <@0,H $ZH\ *@BJFH4<Z< & F:JR",

" b&>@6 4 "$F@:`H>@6 >,@$N@*4<@FH4" 523 4:4 " >"4$@:,, $,2@H:"("H,:\>@6 4 RD,2&ZR"6>@6
>,@$N@*4<@FH4" 524. % @$<,>, B4F\<"<4 & 1842 (@*J, B@FD,*FH&@< 8@H@D@(@ FB@D $Z:

JD,(J:4D@&">, @$" BD"&4H,:\FH&" BD42>":4, RH@ *,6FH&4, " &,:48@(@ BD4>P4B"" >,DJT4<@FH4

H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&" <@0,H BD4@FH">"&:4&"H\Fb & >,8@H@DZN F:JR"bN, F&b2">>ZN F

" FJV,FH&,>>@6 B@*"&:b`V,6 >,@$N@*4<@FH\`", >@ RH@ ^H@ *@:0>@ >"$:`*"H\Fb :4T\ " & H,R,>4,
&@2<@0>@ 8D"HR"6T,(@ B,D4@*" >" &D,<b F@ND">,>4b BD42>">>@6 B@*"&:b`V,6 >,@$N@*4<@FH4 4

$ZH\ FHD@(@ @(D">4R,>@ F F"<Z<4 J284<4 D"<8"<4, JFH">@&:,>>Z<4 ^H@6 >,@$N@*4<@FH\`" 525.

279. % 8@<<,>H"D44 >4R,(@ >, (@&@D4HFb B@ &@BD@FJ @ H@<, <@0,H :4 FFZ:8" >" >,@$N@*4<@FH\

*:b @BD"&*">4b B@Fb("H,:\FH&" >" H,DD4H@D4":\>J` P,:@FH>@FH\ $ZH\ @$@F>@&">>@6 F@(:"F>@

F@&D,<,>>@<J <,0*J>"D@*>@<J BD"&J: ^H@ B@D@0*",H &@BD@F @ H@<, 4F8:`R",H :4 IFH"& BDb<@ 4:4

8@F&,>>@ ( >"BD4<,D, B@FD,*FH&@< FH"H\4 51) FFZ:8J >" >,@$N@*4<@FH\ & 8"R,FH&, @BD"&*">4b 4:4

@$@F>@&">4b. ?*>"8@ & 2"*"RJ 7@<4FF44 >, &N@*4H @L4P4":\>@, H@:8@&">4, B@:@0,>46 IFH"&" @

519 (... BD@*@:0,>4,)
codifier l’état de nécessité en droit international?", ibid., p. 235; J Raby, "The
State of Necessity and the Use of Force to Protect Nationals", Canadian Yearbook of
International Law , vol. 26, 1998, p. 253.

520 7@<<,>H"D46 8 FH"H\, 33, BJ>8H (22).

521 G"< 0,.

522 G"< 0,, BJ>8H (23).

523 British and Foreign State Papers , vol. 29, p. 1129 at p. 1133 (Secretary of
State Webster), P4H4DJ,HFb & 8@<<,>H"D44 8 FH"H\, 33, BJ>8H (25).

524 Ibid., vol. 30, p. 194 (President Tyler), P4H4DJ,HFb & 8@<<,>H"D44 8 FH"H\, 33,
BJ>8H (25).

525 Ibid., p. 195, at pp. 196 (Ashburton) and 201 (Webster).
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BD4<,>,>44 F4:Z526. ?*>"8@ & 8@<<,>H"D44 @H<,R",HFb, RH@ & F@&D,<,>>ZN F:JR"bN

(J<">4H"D>ZN 4>H,D&,>P46 B@RH4 >48@(*" >, *,:":"F\ FFZ:8" >" >,@$N@*4<@FH\527. A@RH4 &

8"0*@< H"8@< F:JR", " B@>bH4, F@FH@b>4b >,@$N@*4<@FH4 >, JB@<4>":@F\ 4 >, BD4>4<":@F\ &@
&>4<">4, *"0, & F:JR",, 8@(*" @FB"D4&":@F\ FJV,FH&@&">4, F@(:"F4b 4:4 F@FH@b>4b F"<@@$@D@>Z,
4 *"0, & H,N F:JR"bN, 8@(*" 4<,&T4,Fb L"8H4R,F84, *">>Z, F8@D,, (@&@D4:4 @ >":4R44 F@FH@b>4b

>,@$N@*4<@FH4, R,< F"<@@$@D@>Z" 528.

280. ="8@>,P & 8@<<,>H"D44 D"FF<"HD4&",HFb FFZ:8" >" &@,>>J` >,@$N@*4<@FH\ & F@@H&,HFH&44 F

BD"&@< &@6>Z. ]H" *@8HD4>" " BD,*FH"&:b,HFb BD,0*, &F,(@ 8D4H,D4,<, F:J0"V4< $"2@6 *:b

P,:@(@ Db*" @F>@&>ZN >@D< BD"&" &@6>Z 4 >,6HD":4H,H"" 4 >, @(D">4R,>" 8@>H,8FH@<

>,@$N@*4<@FH4 8"8 @*>@(@ 42 @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\529. QH@ 8"F",HFb

&@BD@F" @ H@<, b&:b,HFb :4 &@,>>"b >,@$N@*4<@FH\ @F>@&">4,< *:b >,&ZB@:>,>4b >@D<

<,0*J>"D@*>@(@ (J<">4H"D>@(@ BD"&", H@ F@&,DT,>>@ bF>@, RH@ @H&,H b&:b,HFb @HD4P"H,:\>Z<:
" *"0, & H@<, RH@ 8"F",HFb @$b2"H,:\FH& (J<">4H"D>@(@ BD"&", 8@H@DZ, >, @H>@FbHFb 8 jus
cogens ..., *@BJV,>4, &@2<@0>@FH4 >,F@$:`*,>4b @$b2"H,:\FH&, JFH">"&:4&"`V4N @(D">4R,>4b &

@H>@T,>44 <,H@*@& &,*,>4b &@,>>ZN *,6FH&46 &@ &F,N F:JR"bN, 8@(*" &@``V"b FH@D@>"

4FBZHZ&",H >,@$N@*4<@FH\ 4FB@:\2@&"H\ H@ 4:4 4>@, FD,*FH&@ *:b ("D">H44 JFB,N" &@,>>@6

@B,D"P44, D"&>@2>"R>@ BD42>">4` BD4>P4B", 8@H@DZ6 B@:>@FH\` BD@H4&@D,R4H" F@@H&,HFH&J`V4<

8@>&,>P4b<: H"84< @$D"2@<, >,@$N@*4<@FH\ 4F8:`R",HFb & F4:J F"<@(@ @$b2"H,:\FH&"530. M@Hb

8@>8D,H>Z6 &Z&@* F*,:"> >, $Z:, & 8@<<,>H"D44 8@F&,>>@ @HD4P",HFb 8"8@,- :4$@ @H*,:\>@,
FJV,FH&@&">4, *@8HD4>Z " &@,>>@6 >,@$N@*4<@FH4".

281. 7@<4FF4b ( BD4 @*>@< >,F@(:"F>@<) BD4T:" 8 &Z&@*J @ H@<, RH@ @2"$@R,>>@FH\ @H>@F4H,:\>@

2:@JB@HD,$:,>4b B@>bH4,< >,@$N@*4<@FH4 :JRT, &F,(@ F>4<",HFb F B@<@V\` R,H8@(@ B@:@0,>4b, "

>, 2"<":R4&">4b, 4 RH@ B@>bH4, >,@$N@*4<@FH4 " F:4T8@< (:J$@8@ J8@D,>4:@F\ & @$V,6 H,@D44

BD"&", RH@$Z F"<@ 2"<":R4&">4, ^H@(@ B@>bH4b" $Z:@ BD"&4:\>Z< D,T,>4,<531. QH@ 8"F",HFb

L@D<J:4D@&84 BD4>P4B", H@ F@@H&,HFH&J`V46 4>H,D,F *@:0,> $ZH\ FJV,FH&,>>Z<, @*>"8@ @> >,

*@:0,> $ZH\ F&b2"> :4T\ F " FJV,FH&@&">4,<" (@FJ*"DFH&". ),6FH&4H,:\>@, 2"V4H>Z6 "D(J<,>H,
F&b2">>Z6 F " FJV,FH&@&">4,<" (@FJ*"DFH&" ( & @H:4R4, @H F@ND">,>4b 042>4 :`*,6 4:4
@8DJ0"`V,6 FD,*Z), D,*8@ D"FF<"HD4&":Fb & 8"R,FH&, @BD"&*">4b, B@F8@:\8J P,:\ B@24H4&>ZN

BD"&@&ZN >@D< & @H>@T,>44 F"<@2"V4HZ F@FH@4H & ("D">H4D@&">44 ^H@(@ FJV,FH&@&">4b. ?*>"8@

>,:\2b BD,*:@04H\ 8"8@(@- :4$@ "BD4@D>@(@ @BD,*,:,>4b FJV,FH&,>>@(@ 4>H,D,F". " #@:,, 4:4 <,>,,
" FJV,FH&,>>Z6" N"D"8H,D H@(@ 4:4 4>@(@ 4>H,D,F", ,FH,FH&,>>@, 2"&4F4H @H &F,N JF:@&46, &

8@H@DZN >"N@*4HFb (@FJ*"DFH&@ & D"2:4R>ZN 8@>8D,H>ZN F4HJ"P4bN; F:,*@&"H,:\>@, ,(@ >,@$N@*4<@

526 7@<<,>H"D46 8 FH"H\, 33, BJ>8H (25).

527 G"< 0,. +*4>FH&,>>Z< BD4<,D@< *@ 1980 (@*" $Z:" $,:\(46F8"b FB"F"H,:\>"b @B,D"P4b

& 7@>(@ & 1960 (@*J. E@&,H #,2@B"F>@FH4 >, 2">b: >48"8@6 B@24P44 & @H>@T,>44 ^H@6 FFZ:84:
?L4P4":\>Z, @HR,HZ E@&,H" #,2@B"F>@FH4, BbH>"*P"HZ6 (@*, 873- , 2"F,*">4, ( @F@$,>>@ FHD.
20-21), 877- , 2"F,*">4, ( @F@$,>>@ BJ>8HZ 101, 149, 150), 879- , 2"F,*">4, ( @F@$,>>@ FHD.
17-18).

528 7@<<,>H"D46 8 FH"H\, 33, BJ>8H (26).

529 G"< 0,, BJ>8H (27).

530 G"< 0,, BJ>8H (28).

531 G"< 0,, BJ>8H (31).
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@P,>4&"H\ & 8"0*@< 8@>8D,H>@< F:JR",, 8@(*" JR4HZ&",HFb ^H@H 4>H,D,F, " >, @BD,*,:bH\

"$FHD"8H>@ 2"D">,," 532. 7D@<, H@(@, @B"F>@FH\ ^H@<J 4>H,D,FJ *@:0>" $ZH\ " 4F8:`R4H,:\>@
Hb08@6" 4 " >,<4>J,<@6" 4 H"8@6, RH@ >"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&" b&:b,HFb

,*4>FH&,>>Z< FB@F@$@< @H&,*,>4b @B"F>@FH4533. =" >,@$N@*4<@FH\ >,:\2b FFZ:"H\Fb, 8@(*"

2"HD"(4&",HFb D"&>Z6 4>H,D,F *DJ(@(@ (@FJ*"DFH&"534, & F:JR"bN >"DJT,>4b 4<B,D"H4&>@6

>@D<Z535 4:4 & F:JR"bN, 8@(*" FFZ:8" >" >,@$N@*4<@FH\ BDb<@ 4:4 8@F&,>>@ 4F8:`R",HFb

*@(@&@D@<536.

7@<<,>H"D44 BD"&4H,:\FH& & @H>@T,>44 FH"H\4 33

282. =,F<@HDb >" H@, RH@ FH"H\b 33 B@F:J04:" BD4R4>@6 *:b H,@D,H4R,F84N FB@D@&, &F,(@

>,F8@:\8@ BD"&4H,:\FH& BD,*FH"&4:4 8@<<,>H"D44 & ,, @H>@T,>44. )">4b ( @H 4<,>4 FHD">
E,&,D>@6 +&D@BZ) 537 4 KD">P4b538 F@(:"F4:4F\ F BD4>P4B@<, 2"8D,B:,>>Z< & FH"H\, 33. 94T\

E@,*4>,>>@, 7@D@:,&FH&@ >, F@(:"F4:@F\ F >4<, F@F:"&T4F\ >" @B"F>@FH\ 2:@JB@HD,$:,>46539.
?*>"8@ @>@ BD42>",H, RH@ <@(JH &@2>48"H\ RD,2&ZR"6>Z, ^8@:@(4R,F84, F4HJ"P44, BD,*FH"&:b`V4,

>,B@FD,*FH&,>>J` J(D@2J H,DD4H@D44 (@FJ*"DFH&", & @$FH@bH,:\FH&"N, B@N@04N >" L@DF- <"0@D 4:4
$,*FH&4,, 4, 8"8 J8"2Z&":@F\ &ZT,, @>@ &Z*&4(",H "D(J<,>HZ & B@:\2J $@:,, T4D@8@6 B@ FL,D,

@N&"H" >@D<Z & @H>@T,>44 $,*FH&4b, *@BJF8"`V,6 BD4>bH4, (J<">4H"D>ZN <,D *"0, & @H>@T,>44

:4P, >, &&,D,>>ZN F@@H&,HFH&J`V,<J "(,>HJ (@FJ*"DFH&"540. % @*>@< 42 BD,*Z*JV4N

8@<<,>H"D4,& ;@>(@:4b J8"2":" >" HDJ*>@FH\ JFH">@&:,>4b $":">F" <,0*J 4>H,D,F"<4 @H*,:\>@(@

(@FJ*"DFH&" 4 <,0*J>"D@*>Z<4 @$b2"H,:\FH&"<4 4 @H<,H4:", RH@ " ,F:4 FH"H\b 33 @FH">,HFb &

BD@,8H,, ,, >J0>@ FL@D<J:4D@&"H\, F H,< RH@$Z F@FH@b>4, >,@$N@*4<@FH4 $Z:@ B@*R4>,>@

FHD@(4< JF:@&4b< 4 @(D">4R,>4b<, >, B@2&@:b`V4< BD4&,FH4 8 &@2<@0>@<J

2:@JB@HD,$:,>4`" 541.

?BZH & @$:"FH4 BD4<,>,>4b *@8HD4>Z >,@$N@*4<@FH4 2" B,D4@* B@F:, BD4>bH4b BD@,8H" FH"H\4 33

283. % N@*, "D$4HD"0>@(@ D"2$4D"H,:\FH&" B@ *,:J @ FJ*>, " C^6>$@J I@DD4@D" GD4$J>": &ZD"24:

F@<>,>4b @H>@F4H,:\>@ FJV,FH&@&">4b @BD"&*"H,:\>@(@ "D(J<,>H", @F>@&">>@(@ >" >,@$N@*4<@FH4,

532 G"< 0,, BJ>8H (32).

533 G"< 0,, BJ>8H (33).

534 G"< 0,, BJ>8H (35).

535 G"< 0,, BJ>8H (37).

536 G"< 0,, BJ>8H (38).

537 A/CN.4/488, FHD. 94; 2"D,2,D&4D@&":" 2" F@$@6 BD"&@ BD,*FH"&4H\ $@:,, B@*D@$>Z,

8@<<,>H"D44.

538 G"< 0,, FHD. 94-95.

539 G"< 0,, FHD. 95.

540 E<. BJ>8H 267 &ZT,, " H"80, N@* @$FJ0*,>4b & BJ>8H, 272 &ZT,.

541 +0,(@*>48 ... 1981 (@*, H@< II, R"FH\ B,D&"b, FHD. 92.
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N@Hb ^H@H "FB,8H >, >J0*":Fb & D"2&4H44, B@F8@:\8J KD">P4b >, B@:"(":"F\ >" >,(@ ( & @H:4R4,
@H $,*FH&4b 4:4 L@DF- <"0@D"). GD4$J>": F@F:":Fb >" BD@,8HZ FH"H,6 4 2"b&4: F:,*J`V,,:

"... FH"H\b 33, 8@H@D"b, 8"8 JH&,D0*",HFb, B@2&@:b,H (@FJ*"DFH&J BD4>4<"H\ >,2"8@>>Z,

<,DZ F@ FFZ:8@6 >" F@FH@b>4, >,@$N@*4<@FH4, 8"F",HFb F4HJ"P46 Hb08@6 4 >,<4>J,<@6

J(D@2Z (@FJ*"DFH&J 8"8 H"8@&@<J 4:4 ,(@ 042>,>>@ &"0>Z< 4>H,D,F"<. ]H@ D"2:4R4, <,0*J

*&J<b @F>@&">4b<4 @BD"&*Z&",H @$V,, BD42>">4, FH"H\4 32 4 & H@ 0, &D,<b BD@H4&@D,R4&Z6

N"D"8H,D BD,*:@0,>4b & FH"H\, 33 @ F@FH@b>44 >,@$N@*4<@FH4" 542.

284. % @H:4R4, @H ^H@(@ & *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T ;,0*J>"D@*>Z6 EJ* HV"H,:\>@

D"FF<@HD,: "D(J<,>H, @F>@&">>Z6 >" FH"H\, 33, R,H8@ BD42>": ^H@H BD4>P4B, >@ & H@ 0, &D,<b

@H&,D( FFZ:8J >" >,(@ F JR,H@< @$FH@bH,:\FH& *">>@(@ *,:". QH@ 8"F",HFb F"<@(@ BD4>P4B", H@ @>

@H<,H4:, RH@ @$, FH@D@>Z 4FN@*4:4 42 FH"H\4 33 8"8 BD"&4:\>@6 L@D<J:4D@&84543, 4 *":,,

2"b&4: F:,*J`V,,:

" AD,0*, &F,(@ EJ* FR4H",H, RH@ F@FH@b>4, >,@$N@*4<@FH4 b&:b,HFb @*>4< 42 BD42>">>ZN

@$ZR>Z< <,0*J>"D@*>Z< BD"&@< @F>@&">46 *:b 4F8:`R,>4b BD@H4&@BD"&>@FH4 *,b>4b, >,

F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J @$b2"H,:\FH&J. 7D@<, H@(@, @> @H<,R",H, RH@ H"8@,

@F>@&">4, *:b 4F8:`R,>4b BD@H4&@BD"&>@FH4 <@0,H $ZH\ BD42>">@ :4T\ >" 4F8:`R4H,:\>@6

@F>@&,. 7@<4FF4b <,0*J>"D@*>@(@ BD"&" BD4*,D04&":"F\ ^H@(@ 0, <>,>4b, D"2XbF>4&, RH@

@>" &Z$D":" >,("H4&>J` L@D<J:4D@&8J & FH"H\, 33 F&@,(@ BD@,8H" ... A@^H@<J, F@(:"F>@

7@<4FF44, >" F@FH@b>4, >,@$N@*4<@FH4 <@0>@ FFZ:"H\Fb :4T\ & H@< F:JR",, ,F:4 F@$:`*,>

Db* FHD@(@ @BD,*,:,>>ZN HD,$@&">46; 4 F@@H&,HFH&J`V,, (@FJ*"DFH&@ >, b&:b,HFb

,*4>@:4R>Z< FJ*\,6, D,T"`V4< &@BD@F @ H@<, F@$:`*,>Z :4 ^H4 HD,$@&">4b 4:4 >,H.

% >"FH@bV,< *,:, D,:,&">H>Z<4 b&:b`HFb F:,*J`V4, @F>@&>Z, HD,$@&">4b,
42:@0,>>Z, & FH"H\, 33: F@FH@b>4, >,@$N@*4<@FH4 *@:0>@ $ZH\ &Z2&">@ " FJV,FH&,>>Z<
4>H,D,F@<" (@FJ*"DFH&", 8@H@D@, b&:b,HFb 4FB@:>4H,:,< *,b>4b, BD@H4&@D,R"V,(@ @*>@<J 42

,(@ <,0*J>"D@*>ZN @$b2"H,:\FH&; 4>H,D,F *@:0,> >"N@*4H\Fb B@* " Hb08@6 4 >,<4>J,<@6
J(D@2@6"; *,b>4,, b&:b`V,,Fb BD,*<,H@< BD@H,FH", *@:0>@ $ZH\ " ,*4>FH&,>>Z< FD,*FH&@<"
2"V4HZ ^H@(@ 4>H,D,F"; *,b>4, >, *@:0>@ $Z:@ >">,FH4 " F,D\,2>Z6 JV,D$ FJV,FH&,>>@<J
4>H,D,FJ" (@FJ*"DFH&", & @H>@T,>44 8@H@D@(@ FJV,FH&@&":@ @$b2"H,:\FH&@; 4 (@FJ*"DFH&@-
4FB@:>4H,:\ ^H@(@ *,b>4b >, *@:0>@ $Z:@ " FB@F@$FH&@&"H\ &@2>48>@&,>4` F@FH@b>4b

>,@$N@*4<@FH4". ]H4 HD,$@&">4b @HD"0"`H @$ZR>@, <,0*J>"D@*>@, BD"&@" 544.

542 UNRIAA, vol. XX, p. 217 (1990), at p. 253. % *,:, "Libyan Arab Foreign
Investment Company (LAFICO) and the Republic of Burundi", Revue belge de droit
international , 1990, p. 517; (1994) 96 ILR 279, GD4$J>": @H8"2":Fb BD@8@<<,>H4D@&"H\

P,:,F@@$D"2>@FH\ 8@*4L48"P44 *@8HD4>Z >,@$N@*4<@FH4, @H<,H4&, RH@, 8"8 BD,*FH"&:b,HFb, <,DZ,
BD4>bHZ, #JDJ>*4, >, $Z:4 ,*4>FH&,>>Z< FB@F@$@< 2"V4HZ FJV,FH&,>>@(@ 4>H,D,F" @H Hb08@6 4

>,<4>J,<@6 J(D@2Z.

543 I.C.J. Reports 1997 , p. 7, at p. 39 (para. 50). E:,*J,H @H<,H4H\, RH@ & ^H@<

*,:,, 8@H@D@, 8"F",HFb *&JFH@D@>>,(@ *@(@&@D", &@BD@F @$ @$b2"H,:\FH&"N erga omnes >,

B@*>4<":Fb. E<. BJ>8H 290 >40,.

544 Ibid., at pp. 40-41 (paras. 51-52). %F, FJ*\4, BD4:@04&T4, @H*,:\>Z, 4:4

@F@$Z, <>,>4b, F@(:"F4:4F\ F EJ*@< & H@<, RH@ 8"F",HFb @*@$D,>4b FH"H\4 33.
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QH@ 8"F",HFb BD4<,>,>4b BD4>P4B", H@ EJ* F@(:"F4:Fb F H,<, RH@ @2"$@R,>>@FH\ %,>(D44 &

@H>@T,>44 @8DJ0"`V,6 FD,*Z 4 B4H\,&@6 &@*Z F&b2">" F " FJV,FH&,>>Z< 4>H,D,F@<" *:b P,:,6

FH"H\4 33, 4 BD4&,: >,8@H@DZ, &Z*,D084 & 8@<<,>H"D44545. ?*>"8@ @> @HD4P":, RH@ BD@FH@

FJV,FH&@&">4, >,@BD,*,:,>>@FH4 & @H>@T,>44 B@F:,*FH&46 BD@,8H" *:b @8DJ0"`V,6 FD,*Z <@0,H

" @*>@ JFH">@&4H\ @$X,8H4&>@, >":4R4, " J(D@2Z" & F<ZF:, @*>@(@ 42 F@FH"&:b`V4N ^:,<,>H@&

F@FH@b>4b >,@$N@*4<@FH4". I(D@2" *@:0>" $ZH\ @$X,8H4&>@ JFH">@&:,>", " >, BD@FH@

&@FBD4>4<"H\Fb 8"8 &@2<@0>"b546. 7D@<, H@(@, J(D@2" *@:0>" $ZH\ >, H@:\8@ " Hb08@6", >@ 4

" >,<4>J,<@6" & F<ZF:, " $:40"6T,6". ?*>"8@ @> *@$"&4: F:,*J`V,,:

" A@ <>,>4` EJ*", ^H@ >, 4F8:`R",H H@(@, RH@ " J(D@2"", B@b&:b`V"bFb & *@:(@FD@R>@<

B:">,, <@0,H $ZH\ BD42>">" " >,<4>J,<@6" B@F:, H@(@, 8"8 @>" $J*,H JFH">@&:,>" &

F@@H&,HFH&J`V46 <@<,>H &D,<,>4, RH@ D,":42"P4b ^H@6 J(D@2Z, >"F8@:\8@ @H*":,>>@6 @>"

>4 $Z:" $Z, >, b&:b,HFb B@^H@<J F8@:\- >4$J*\ <,>,, @BD,*,:,>>@6 4 >,42$,0>@6" 547.

E"<Z6 &"0>Z6 <@<,>H 2"8:`R":Fb & H@<, RH@ EJ* >, $Z: J$,0*,> & H@<, RH@ - >,2"&4F4<@ @H

>,@BD,*,:,>>@FH4 4 D4F8@& - @*>@FH@D@>>,, BD4@FH">@&:,>4, 4 B@F:,*J`V,, BD,8D"V,>4,

@FJV,FH&:,>4b BD@,8H" %,>(D4,6 $Z:@ ,*4>FH&,>>Z< FB@F@$@< & F:@04&T4NFb @$FH@bH,:\FH&"N F

JR,H@<, & R"FH>@FH4, @$X,<" J0, BD@*,:">>@6 D"$@HZ 4 2"HD"R,>>ZN >" >,(@ FD,*FH&. ?>

@H<,H4:, RH@ @2"$@R,>>@FH\ F&b2">" F ^8FB:J"H"P4,6 @$X,8H" & D,04<, B48@&@6 >"(DJ284 4 RH@

,V, >, $Z:@ *@FH4(>JH@ *@(@&@D,>>@FH4 @ H@<, $J*,H :4 4FB@:\2@&"H\Fb H"8@6 D,04< 4 & 8"8@6

FH,B,>4548. EJ* JR,: BD,*Z*JV,, B@&,*,>4, FH@D@>, F@FH@b>4, D"$@H, >"JR>J` >,@BD,*,:,>>@FH\,
FJV,FH&@&">4, *DJ(4N &@2<@0>@FH,6 *:b JD,(J:4D@&">4b BD@$:,< 4 BD4T,: 8 &Z&@*J @ H@<, RH@

%,>(D44 >, J*":@F\ *@8"2"H\ FJV,FH&@&">4, Hb08@6 4 >,<4>J,<@6 J(D@2Z, *@FH"H@R>@6 *:b

@BD"&*">4b ,, B@&,*,>4b549. 7D@<, H@(@, B@F8@:\8J %,>(D4b " FB@F@$FH&@&":" B@FD,*FH&@<
*,6FH&4b 4:4 $,2*,6FH&4b &@2>48>@&,>4`" F4HJ"P44 BD,*B@:"(",<@6 >,@$N@*4<@FH4, H@ @>" >,

<@0,H FFZ:"H\Fb >" >,, & 8"R,FH&, @$FH@bH,:\FH&", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\550. A@^H@<J

>, $Z:@ >,@$N@*4<@FH4 & D"FF<@HD,>44 &@BD@F" @ H@<, $Z:4 :4 4>H,D,FZ Q,N@F:@&"844,
F&b2">>Z, F BD@*@:0,>4,< @FJV,FH&:,>4b BD@,8H", *@FH"H@R>Z< JD"&>@&,T4&"`V4< L"8H@D@< &

F@@H&,HFH&44 F BD@,8H@< FH"H\4 33(1)(b) 551.

285. EFZ:8" >" >,@$N@*4<@FH\ $Z:" H"80,, @R,&4*>@, &Z*&4>JH" & *,:, @ `D4F*48P44 & @$:"FH4

DZ$@:@&FH&" ( `D4F*48P4b) ( 3FB">4b BD@H4& 7">"*Z) BD4 @$FH@bH,:\FH&"N, 8@H@DZ, >,F8@:\8@

>"B@<4>"`H *,:@ @ D@FF46F84N <@DF84N 8@H48"N, 8@H@D@, $Z:@ D"FF<@HD,>@ FH@:,H4, >"2"*552.

545 Ibid, at p. 41 (para. 53).

546 Ibid., at pp. 41-42 (para. 54).

547 Ibid., at p. 42 (para. 54).

548 Ibid., at pp. 42-43 (para. 55).

549 Ibid., at pp. 42-45 (paras. 55-56).

550 Ibid., at pp. 45-46 (para. 57).

551 Ibid., at p. 46 (para. 58).

552 E<. B@FH">@&:,>4, ;,0*J>"D@*>@(@ EJ*" @H 4 *,8"$Db 1998 (@*" @$ @H8"2, BD42>"H\

`D4F*48P4`. QH@ 8"F",HFb *,:" @ D@FF46F84N <@DF84N 8@H48"N, H@ F<. F>@F8J 518 &ZT,.
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C,(:"<,>H"P4@>>Z, <,DZ & P,:bN F@ND">,>4b HD">F(D">4R>ZN 2"B"F@& $Z:4 BD4>bHZ ?D(">42"P4,6

B@ DZ$@:@&FH&J & F,&,D@- 2"B"*>@6 R"FH4 !H:">H4R,F8@(@ @8,">", >@, B@ <>,>4` 7">"*Z,
@8"2":4F\ >,^LL,8H4&>Z<4 B@ D"2>Z< BD4R4>"<. A@FD,*FH&@< 1"8@>" 1994 (@*" @$ @ND">,

DZ$>ZN 2"B"F@& & BD4$D,0>ZN D"6@>"N 7">"*" 2"b&4:", RH@ HD">F(D">4R>Z, 2"B"FZ D"6@>"

#@:\T@6 #">84 >"N@*bHFb " B@* J(D@2@6 4FR,2>@&,>4b" 4 RH@ P,:\ 1"8@>" 4 B@:@0,>46

2"8:`R",HFb & H@<, RH@$Z " *"H\ 7">"*, &@2<@0>@FH\ BD4>bH\ FD@R>Z, <,DZ, >,@$N@*4<Z, *:b

BD,*@H&D"V,>4b *":\>,6T,(@ J>4RH@0,>4b ^H4N 2"B"F@&, " H"80, <,DZ *:b 4N &@FFH">@&:,>4b". %

F@@H&,HFH&44 F ^H4< 2"8@>@< 8">"*F84, *@:0>@FH>Z, :4P" &B@F:,*FH&44 &ZF"*4:4F\ >" $@DH

4FB">F8@(@ DZ$@:@&>@(@ FJ*>" " ]FH"4" & D"6@>, @H8DZH@(@ <@Db 4 "D,FH@&":4 ,(@, RH@ BD4&,:@ 8

8@>L:48HJ F +&D@B,6F84< F@`2@< 4 3FB">4,6. AD"&4H,:\FH&@ 3FB">44 >, F@(:"F4:@F\ F H,<, RH@

"D,FH FJ*>" <@0>@ @$@F>@&"H\ @2"$@R,>>@FH\` @H>@F4H,:\>@ F@ND">,>4b, " B@F8@:\8J @> BD@42&,*,>
& >"DJT,>4, B@:@0,>46 7@>&,>P44 =!K?, FH@D@>@6 8@H@D@6 b&:b,HFb 7">"*"" 553. 7">"*" >,

F@(:"F4:"F\ F ^H4<, 2"b&4&, RH@ " "D,FH FJ*>" " ]FH"4" $Z: >,@$N@*4< F H,<, RH@$Z B@:@04H\

8@>,P RD,2<,D>@<J &Z:@&J 4FB">F84<4 DZ$"8"<4 R,D>@(@ B":HJF"" 554. % F&@,< BD@H,FH, @H

10 <"DH" 1995 (@*" +&D@B,6F846 F@`2 2"b&4:, & R"FH>@FH4, F:,*J`V,,:

" !D,FH FJ*>" & <,0*J>"D@*>ZN &@*"N (@FJ*"DFH&@<, >, b&:b`V4<Fb (@FJ*"DFH&@<, B@*

L:"(@< 8@H@D@(@ B:"&",H FJ*>@ 4 B@* `D4F*48P4` 8@H@D@(@ @>@ B@*B"*",H, b&:b,HFb

>,2"8@>>Z< *,b>4,< F@(:"F>@ 7@>&,>P44 =!K? 4 @$ZR>@<J <,0*J>"D@*>@<J BD"&J 4 >,

<@0,H $ZH\ @BD"&*"> >48"84< @$D"2@<" ( B@*R,D84&">4, *@$"&:,>@).

?*>"8@ & B@F:,*J`V,< <,<@D">*J<, 3FB">44 $Z: >,F8@:\8@ B@*D@$>@ D"FF<@HD,> &@BD@F @$

@BD"&*">44. % >,< @HFJHFH&J,H 8@>8D,H>@, J8"2">4, >" BD@,8H FH"H\4 33 4, 8"8 BD,*FH"&:b,HFb, &

P,:@< @HD"0,>" B@24P4b, F@(:"F>@ 8@H@D@6 <,DZ 7">"*Z >, <@(JH $ZH\ @BD"&*">Z, B@F8@:\8J

@>4 BD@H4&@D,R"H <,0*J>"D@*>@6 8@>&,>P44, FH@D@>"<4 8@H@D@6 b&:b`HFb 3FB">4b 4 7">"*" 4

8@H@D"b >,B@FD,*FH&,>>@ D,(J:4DJ,H F@ND">,>4, 2"B"F@& B":HJF"555. 3>Z<4 F:@&"<4, FFZ:8" >"

>,@$N@*4<@FH\ >, $Z:" @H&,D(>JH" a priori. EJ* B@FH">@&4:, RH@ @> >, @$:"*",H `D4F*48P4,6 &

553 O4H4DJ,HFb B@ D,T,>4` @H 4 *,8"$Db 1998 (@*", BJ>8H 20.

554 G"< 0,. E<. *":,, 8@>HD<,<@D">*J< 7">"*Z ( L,&D":\ 1996 (@*"), BJ>8HZ 17-45.

555 E<. <,<@D">*J< 7@D@:,&FH&" 3FB">44 ( F,>Hb$D\ 1995 (@*"), (:"&" II. % E@(:"F@&">>@<

BD@H@8@:,, B@*B4F">>@< +&D@B,6F84< F@`2@< 4 7">"*@6, 7">"*" F@(:"F4:"F\ >" @H<,>J

B@:@0,>46 @ BD4<,>,>44 1"8@>" 1994 (@*" & @H>@T,>44 4FB">F84N 4 B@DHJ(":\F84N FJ*@& &

D"6@>, =!K? 4 >" @F&@$@0*,>4, FJ*>" " ]FH"4". EH@D@>Z R,H8@ 42:@04:4 F&@4 F@@H&,HFH&J`V4,

B@24P44 " @H>@F4H,:\>@ F@@H&,HFH&4b B@BD"&84 @H 25 <"b 1994 (@*" 8 1"8@>J @ 2"V4H, DZ$>ZN

2"B"F@& & BD4$D,0>ZN D"6@>"N 7">"*Z 4 B@F:,*J`V4N B@:@0,>46 F >@D<"<4 @$ZR>@(@

<,0*J>"D@*>@(@ BD"&" 4 7@>&,>P4,6 =!K?" 4 @FH"&4:4 2" F@$@6 BD"&@ " F@ND">bH\ 4 @HFH"4&"H\
F&@4 BD"&" & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@<". E<. Canada-European Community, Agreed
Minute on the Conservation and Management of Fish Stocks, Brussels 20 April 1995,
34 ILM 1260 (1995). E<. H"80, E@(:"T,>4, @$ @FJV,FH&:,>44 B@:@0,>46 7@>&,>P44 B@

<@DF8@<J BD"&J, 8@H@DZ, 8"F"`HFb F@ND">,>4b HD">F(D">4R>ZN DZ$>ZN 2"B"F@& 4 2"B"F@& *":,8@

<4(D4DJ`V4N DZ$ 4 JBD"&:,>4b 4<4 (A/CONF.164/37), 8 F,>Hb$Db 1995 (@*" ( & F4:J ,V, >,
&FHJB4:@), 8@H@D@, 4*,H *":\T, FJV,FH&@&"&T4N *@ ,(@ BD4>bH4b >@D< BD"&" & H@<, RH@ 8"F",HFb

2"BD,H" >,JR"FH&J`V4< " HD,H\4< (@FJ*"DFH&"<" &,FH4 DZ$>Z6 BD@<ZF,: & D"6@>"N @H8DZH@(@ <@Db,
>" 8@H@DZ, D"FBD@FHD">b,HFb *,6FH&4, D,04<" F@ND">,>4b ( FH"H\4 8(4), 17(2), " H"80,

*@BJV,>4b BD4>bH4b @BD,*,:,>>ZN BD4>J*4H,:\>ZN <,D (@FJ*"DFH&"<4- JR"FH>48"<4 B@ @H>@T,>4`
8 *DJ(4< (@FJ*"DFH&"<- JR"FH>48"< ( FH"H\b 21).
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@H>@T,>44 ^H@(@ *,:"; @*>"8@ B@ ^H@<J *,:J >, $Z:4 BD,*FH"&:,>Z & @L4P4":\>@< B@Db*8,

F@FHb2"H,:\>Z, $J<"(4, 4 @>@ >, D"FF<"HD4&":@F\ B@ FJV,FH&J.

EH"H\b 33 4 (J<">4H"D>"b 4>H,D&,>P4b

286. ?*4> 42 &@BD@F@&, @$FJ0*"&T4NFb >,F8@:\8@ B@*D@$>@ & 8@<<,>H"D44, - ^H@ &@BD@F @ F&b24

<,0*J FFZ:8@6 >" >,@$N@*4<@FH\ & 8"R,FH&, @$FH@bH,:\FH&", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\, 4

*@8HD4>@6 (J<">4H"D>@6 4>H,D&,>P44 & 8"R,FH&, @F>@&">4b *:b BD4<,>,>4b F4:Z >" H,DD4H@D44

*DJ(@(@ (@FJ*"DFH&". % *">>@< F:JR", FJV,FH&J`H *&, HDJ*>@FH4. %@- B,D&ZN, D"2J<,,HFb, D,R\

4*,H @ BD@*@:0"`V,<Fb FB@D, @H>@F4H,:\>@ H@(@, <@(JH :4 4 & 8"8@6 FH,B,>4 <,DZ, F&b2">>Z, F

>"F4:\FH&,>>@6 (J<">4H"D>@6 4>H,D&,>P4,6 4 >, F">8P4@>4D@&">>Z, F@(:"F>@ (:"&, VII 4:4

(:"&, VIII IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46, $ZH\ 2"8@>>Z<4 & F@@H&,HFH&44 F

F@&D,<,>>Z< <,0*J>"D@*>Z< BD"&@<. ]H@ >, &@BD@F, B@ 8@H@D@<J 7@<4FF4b <@0,H 2">bH\

8"8J`- :4$@ B@24P4`, FL@D<J:4D@&"& &H@D4R>Z, >@D<Z @$ @H&,HFH&,>>@FH4, 4 8@<<,>H"D44 >,

BD,F:,*J`H ^HJ P,:\. ?*>"8@ FJV,FH&J,H &H@D"b HDJ*>@FH\, 8@H@D"b 2"8:`R",HFb & H@<, RH@

FH"H\b 33 & b&>@ &ZD"0,>>@6 L@D<, 4F8:`R",H 42 FL,DZ @N&"H" FFZ:84 >" >,@$N@*4<@FH\

>"DJT,>4b 4<B,D"H4&>ZN >@D< <,0*J>"D@*>@(@ BD"&", & R4F:, 8@H@DZN >@D<Z, 8"F"`V4,Fb

BD4<,>,>4b F4:Z, JB@<b>JHZ, & FH"H\bN 2(4) 4 51 IFH"&", F@&,DT,>>@ @BD,*,:,>>@ 2">4<"`H

$@:,, &ZF@8@, <,FH@. A@^H@<J <@0>@ &Z*&4>JH\ "D(J<,>H @ H@<, RH@ FH"H\b 33, N@Hb 4 >,

>"BD"&:,>" >" JFH">@&:,>4, B@24P44 & @H>@T,>44 4F8:`R,>4b, F&b2">>@(@ F (J<">4H"D>@6

4>H,D&,>P4,6, BD"8H4R,F84 *,:",H ^H@, B@F8@:\8J H"8@, 4F8:`R,>4, >, <@0,H F@(:"F@&Z&"H\Fb F

42XbH4,< & @H>@T,>44 @$b2"H,:\FH& F@(:"F>@ 4<B,D"H4&>Z< >@D<"<. 7"8 BD,*FH"&:b,HFb, &

8@<<,>H"D44 BD,*B@:"(",HFb, RH@ ^HJ HDJ*>@FH\ <@0>@ 42$,0"H\ B@FD,*FH&@< BD@&,*,>4b D"2:4R46

<,0*J 4<B,D"H4&>Z< FH"HJF@< >,8@H@DZN "FB,8H@& >@D<, 8"F"`V4NFb BD4<,>,>4b F4:Z

( >"BD4<,D, 2"BD,V,>4, "(D,FF44), 4 >,4<B,D"H4&>Z< FH"HJF@< *DJ(4N "FB,8H@& ( >"BD4<,D,
2"BD,V,>4, BD4<,>,>4b F4:Z, *"0, ,F:4 ^H@ @FJV,FH&:b,HFb *:b @(D">4R,>>ZN (J<">4H"D>ZN

P,:,6) 556. A@^H@<J 8@F&,>>@ >,@$N@*4<@FH\ <@0,H @BD"&*Z&"H\ BD@H4&@BD"&>@FH\ B@*:4>>ZN

(J<">4H"D>ZN <,D, *"0, ,F:4 @>4 F&b2">Z F BD4<,>,>4,< F4:Z, B@F8@:\8J H"84, <,DZ >48@4<

@$D"2@< >, >"DJT"`H 4<B,D"H4&>Z, >@D<Z.

287. ]H@ H@:8@&">4, &:,R,H 2" F@$@6 F:@0>Z, &@BD@FZ @H>@F4H,:\>@ " *4LL,D,>P4D@&">>@(@"
N"D"8H,D" 4<B,D"H4&>ZN >@D<, 8@H@DZ, &ZN@*bH *":,8@ 2" D"<84 FL,DZ @N&"H" BD@,8H@& FH"H,6.
):b >Z>,T>4N P,:,6 BD,*FH"&:b,HFb *@FH"H@R>Z< J8"2"H\, RH@ F@&D,<,>>"b BD"8H48" (@FJ*"DFH& 4

opinio juris >4 D"2D,T"`H, >4 2"BD,V"`H (J<">4H"D>Z, <,DZ 2" DJ$,0@< BD4 @BD,*,:,>>ZN

@(D">4R,>>ZN @$FH@bH,:\FH&"N. +F:4 @>4 D"2D,T"`H, H@ H@(*" H"84, <,DZ BD,*FH"&:b`HFb

2"8@>>Z<4 & ^H4N @$FH@bH,:\FH&"N 4 >, <@(JH D"FF<"HD4&"H\Fb 8"8 >"DJT,>4, 4<B,D"H4&>@6

>@D<Z, 2"8D,B:,>>@6 & FH"H\, 2(4) IFH"&"557. +F:4 @>4 >, D"2D,T"`H, H@ H@(*" >,H BD4R4>

*:b H@(@, RH@$Z 4N D"FF<"HD4&"H\ 4>Z< @$D"2@<, R,< 8"8@6- :4$@ *DJ(@6 "FB,8H >@D<, F&b2">>ZN

F BD4<,>,>4,< F4:Z. % :`$@< F:JR", BD,*FH"&:b,HFb, RH@ &@BD@F @ (J<">4H"D>@6 4>H,D&,>P44 2"

DJ$,0@< >, b&:b,HFb &@BD@F@<, 8@H@DZ6 D,(J:4DJ,HFb & B,D&J` @R,D,*\ 4:4 &@@$V, FH"H\,6 33.
A@ ^H4< BD4R4>"< BD,*:"(",HFb F@ND">4H\ & FH"H\, 33 42XbH4, & @H>@T,>44 @$b2"H,:\FH&

4<B,D"H4&>@(@ N"D"8H,D".

556 7@<<,>H"D46 8 FH"H\, 33, BJ>8HZ (21)-(26).

557 !>":@(4R>"b <@H4&"P4b BD4<,>b:"F\ $Z 8 FB@DJ @H>@F4H,:\>@ H@(@, b&:b,HFb :4

*@BJFH4<@6 " JBD,0*"`V"b" F"<@@$@D@>". +F:4 @>" b&:b,HFb *@BJFH4<@6 & @F@$ZN JF:@&4bN, H@,
8"8 BD,*FH"&:b,HFb, >,@$N@*4<@FH\ & FH"H\, 33 @HFJHFH&J,H. +F:4 >,H, H@ @HFJHFH&J`H BD4R4>Z,
B@ 8@H@DZ< FH"H\b 33 >,@$N@*4<" *:b 4F8:`R,>4b @H&,HFH&,>>@FH4 2" JBD,0*"`V4, *,6FH&4b.
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%@BD@F @ >"JR>@6 >,@BD,*,:,>>@FH4

288. % F&b24 F@ FH"H\,6 33 &@2>48",H &"0>Z6 &@BD@F, F&b2">>Z6 F >"JR>@6 >,@BD,*,:,>>@FH\`, "

H"80, F<,0>Z6 &@BD@F @ BD4>P4B, BD,*@FH@D@0>@FH4558. % >"FH@bV,, &D,<b & FH"H\, 33
HD,$J,HFb, RH@$Z D"FF<"HD4&",<@, B@&,*,>4, @$b2"H,:\>@ $Z:@ " ,*4>FH&,>>Z< FD,*FH&@< 2"V4HZ

FJV,FH&,>>@(@ 4>H,D,F" (@FJ*"DFH&" @H Hb08@6 4 >,<4>J,<@6 J(D@2Z". %<,FH, F H,<, RH@ 8"F",HFb

&@BD@F@&, F&b2">>ZN, >"BD4<,D, F F@ND">,>4,< D,FJDF@& 4 @8DJ0"`V,6 FD,*Z 4:4 $,2@B"F>@FH\`

8DJB>ZN FHDJ8HJD, R"FH@ $J*JH FJV,FH&@&"H\ 2>"R4H,:\>Z, @$:"FH4 >"JR>@6 >,@BD,*,:,>>@FH4, 4

D"2:4R>Z, ^8FB,DHZ <@(JH &ZF8"2Z&"H\ D"2>Z, H@R84 2D,>4b @H>@F4H,:\>@ FJV,FH&@&">4b J(D@2Z,
H@(@, 8"8@6 Hb08@6 4:4 >,<4>J,<@6 @>" b&:b,HFb 4:4 b&:b`HFb :4 BD,*:@0,>>Z, FD,*FH&"

,*4>FH&,>>Z<4 FD,*FH&"<4, 4<,`V4<4Fb & D"FB@Db0,>44 & F:@04&T4NFb @$FH@bH,:\FH&"N. ]H@ J0,

D"FF<"HD4&":@F\ & 8@>H,8FH, $,*FH&4b: $Z: F*,:"> &Z&@* @ H@<, RH@ & 8@>H,8FH, FB"F,>4b 042>4

F@@H&,HFH&J`V46 "(,>H *@:0,> 4<,H\ BD"&@ *,6FH&@&"H\ >" @F>@&, D"2J<>@6 J$,0*,>>@FH4 &

@H>@T,>44 F4HJ"P44, F&b2">>@6 F $,*FH&4,<559. %@BD@F 2"8:`R",HFb & H@<, F:,*J,H :4

BD4<,>4H\ ">":@(4R>Z6 B@*N@* & @H>@T,>44 FFZ:84 >" >,@$N@*4<@FH\.

289. EFZ:8" >" $,*FH&4, @N&"HZ&",H F:JR"4 BD4>bH4b <,D, >"BD"&:,>>ZN >" FB"F,>4, 042>4

@H*,:\>ZN :`*,6, & H@ &D,<b 8"8 FFZ:8" >" >,@$N@*4<@FH\ @N&"HZ&",H $@:,, T4D@846 *4"B"2@>

RD,2&ZR"6>ZN F4HJ"P46. A,D&Z6 "FB,8H, 8@H@DZ6 F:,*J,H @H<,H4H\ & F&b24 F B@F:,*>,6, F@FH@4H &

H@<, RH@ @2"$@R,>>@FH\, @ 8@H@D@6 4*,H D,R\, ^H@ @2"$@R,>>@FH\, 8"F"`V"bFb 2"V4HZ @H J(D@2Z,
H. ,. @H RD,2&ZR"6>@ F,D\,2>@(@ D4F8". % F4:J @BD,*,:,>4b, J(D@2" ,V, >, <"H,D4":42J,HFb, 4

>,:\2b HD,$@&"H\, RH@$Z FFZ:"`V,,Fb (@FJ*"DFH&@ *@8"2Z&":@, RH@ @>" >"&,D>b8"

<"H,D4":42@&":"F\ $Z & 4>@< F:JR",. )@8"2"H\ @$D"H>@, F:@0>@ 4, &4*4<@, >,&@2<@0>@. % *,:,

@ BD@,8H, '"$R48@&@- ="*\b<"D@T560 EJ* @H<,H4: F>"R":", RH@ FFZ:"`V,,Fb (@FJ*"DFH&@ >,

<@0,H ,*4>@:4R>@ D,T"H\ &@BD@F @ >,@$N@*4<@FH4, " 2"H,<, RH@ FJV,FH&@&">4, >"JR>@6

>,@BD,*,:,>>@FH4 >,*@FH"H@R>@ F"<@ B@ F,$, *:b JFH">@&:,>4b L"8H" FJV,FH&@&">4b >,<4>J,<@6

J(D@2Z. ]H@ F@&,DT,>>@ &,D>@, >@, &<,FH, F H,<, 4 @BD,*,:,>>"b FH,B,>\ >"JR>@6

>,@BD,*,:,>>@FH4 & @H>@T,>44 $J*JV,(@ >, *@:0>" :4T"H\ (@FJ*"DFH&@ BD"&" FFZ:"H\Fb >"

>,@$N@*4<@FH\, ,F:4 >":4R4, J(D@2Z JFH">@&:,>@ F B@<@V\` *@8"2"H,:\FH&, &B@:>, *@FHJB>ZN &

@BD,*,:,>>Z6 <@<,>H &D,<,>4 ( >"BD4<,D, >" @F>@&, >"*:,0"V,6 BD@P,*JDZ @P,>84 D4F8"), 4

J*@&:,H&@D,>Z *DJ(4, HD,$@&">4b, F&b2">>Z, F >,@$N@*4<@FH\`. ]H@ F@(:"FJ,HFb F BD4>P4B@< 15
C4@- *,- /">,6DF8@6 *,8:"D"P44 B@ @8DJ0"`V,6 FD,*, 4 D"2&4H4`, BD4>bH@6 >" 7@>L,D,>P44

?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ @8DJ0"`V,6 FD,*, 4 D"2&4H4` & 1992 (@*J, 8@H@DZ6

BD,*JF<"HD4&",H, RH@ " & H,N F:JR"bN, 8@(*" FJV,FH&J`H J(D@2Z F,D\,2>@(@ 4:4 >,@$D"H4<@(@

JV,D$", @HFJHFH&4, B@:>@6 >"JR>@6 J&,D,>>@FH4 >, 4FB@:\2J,HFb & 8"R,FH&, BD4R4>Z *:b @HFD@R84

BD4>bH4b ^8@>@<4R,F84 ^LL,8H4&>ZN <,D B@ BD,*JBD,0*,>4` JNJ*T,>4b F@FH@b>4b @8DJ0"`V,6

FD,*Z". ]H@H BD4>P4B B@:JR4: @$VJ` B@**,D08J 4 @HD"0,>, >"BD4<,D, & FH"H\, 5.7 E@(:"T,>4b

558 % @$V,< @$FJ0*,>4, BD4>P4B" BD,*@FH@D@0>@FH4 F<. & P. Sands, Principles of
International Environmental Law (Manchester, Manchester University Press, 1995),
pp. 212-213; P. Daillier and A. Pellet, Droit international public , 6th ed. (1999),
p. 1255. ]H@H BD4>P4B R"FH@ BD4<,>b:Fb >"P4@>":\>Z<4 FJ*"<4: F<., >"BD4<,D, Vellore
Citizens Welfare Forum v. Union of India , AIR 1996 SC 2715 (India, Supreme Court).

559 E<. BJ>8H 281 &ZT,.

560 E<. BJ>8H 284 &ZT,.
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%G? @ BD4<,>,>44 F">4H"D>ZN 4 L4H@F">4H"D>ZN <,D 1994 (@*"561. % FH"H\, 5.7
BD,*JF<"HD4&",HFb, RH@ R:,> %G? <@0,H & BD,*&"D4H,:\>@< B@Db*8, BD4>4<"H\ F">4H"D>Z, 4:4

L4H@F">4H"D>Z, <,DZ ( 4 @(D">4R4&"H\ 4<B@DH), " 8@(*" @$X,< F@@H&,HFH&J`V4N >"JR>ZN *">>ZN

>, b&:b,HFb *@FH"H@R>Z<". % *,:, "Beef Hormones " !B,::bP4@>>Z6 @D("> %G? BD42>":, RH@

R:,> %G? <@0,H B@:"("H\Fb >" BD@P,*JDJ @P,>84 D4F8", BD@&,*,>>@6 F@(:"F>@ FH"H\, 5.1 4

FH"H\, 5.2 E@(:"T,>4b 1994 (@*", >,F<@HDb >" H@, RH@ H"8"b @P,>8" J8"2":" >" " >":4R4,
>"JR>@6 >,@BD,*,:,>>@FH4" 562. %@BD@F 2"8:`R",HFb & H@<, F:,*J,H :4 & FH"H\` 33 &>,FH4 R,H8J`

B@BD"&8J, F H,< RH@$Z &8:`R4H\ ^:,<,>H BD,*@FH@D@0>@FH4563. )@&@*Z 2" 4 BD@H4& b&:b`HFb

*@&@:\>@ & D"&>@6 FH,B,>4 &,F84<4, @*>"8@ F JR,H@< >,@$N@*4<@FH4 F@ND">,>4b 0,FH84N BD,*,:@&

*:b FFZ:84 >" >,@$N@*4<@FH\ 4 &@2<@0>@FH4 @HD"0,>4b ^H@(@ ^:,<,>H" & 8@<<,>H"D44 >48"84N

42<,>,>46 &>,F,>@ >, $Z:@.

K@D<J:4D@&8" FH"H\4 33

290. QH@ 8"F",HFb L@D<J:4D@&84 FH"H\4 33, H@ F:,*J,H JB@<b>JH\ & B@Db*8, &@FN@*bV,6

F:@0>@FH4 ,V, HD4 F:,*J`V4N <@<,>H":

• H,D<4> " F@FH@b>4, >,@$N@*4<@FH4" (State of necessity) <@0,H $ZH\ F@ND">,> &

>"2&">44 FH"H\4 33, @*>"8@ &@ 42$,0">4, BJH">4PZ F *DJ(4< 2>"R,>4,< F:@&"

"State" & H,8FH, BD,*FH"&:b,HFb *@FH"H@R>Z< J8"2">4, :4T\ >" " >,@$N@*4<@FH\";

• & FH"H\, 33(2)(b) BD,*JF<"HD4&",HFb, RH@ FFZ:8" >" >,@$N@*4<@FH\ <@0,H $ZH\

4F8:`R,>" BDb<@ 4:4 8@F&,>>@ & F4:J @$b2"H,:\FH&", &ZH,8"`V,(@ 42 *@(@&@D", 4 ^H@

F@&,DT,>>@ &,D>@ & BD4>P4B,564. ?*>"8@ @HFJHFH&J`H BD4R4>Z, B@ 8@H@DZ< ^H@

@(D">4R4&"`V,, &@2*,6FH&4, <@0,H $ZH\ *@FH4(>JH@ :4T\ F B@<@V\` *@(@&@D".
AD@,8HZ FH"H,6 4FN@*bH 42 B@FZ:84 @ H@<, RH@, & @$V,<, @$b2"H,:\FH&" &ZH,8"`V4,

42 *@(@&@D@& 4 *DJ(4N 4FH@R>48@& <,0*J>"D@*>@(@ BD"&", 4<,`H ">":@(4R>Z,

B@F:,*FH&4b & @$:"FH4 @H&,HFH&,>>@FH4565. ="BD4<,D, ,F:4 *@(@&@D>"b >@D<",

561 E@(:"T,>4, @ BD4<,>,>44 F">4H"D>ZN 4 L4H@F">4H"D>ZN <,D, 15 "BD,:b 1994 (@*", &

The Results of the Uruguay Round of Multilateral Trade Negotiations. The Legal
Texts (Geneva, WTO, 1994), p. 69.

562 EC Measures concerning Meat and Meat Products (Hormones ), Report of the
Appellate Body, 16 January 1998, para. 194.

563 !:\H,D>"H4&>Z6 &"D4">H FH"H\4 33, & b&>@ &ZD"0,>>@6 L@D<, @HD"0"`V46 BD4>P4B

BD,*@FH@D@0>@FH4, <@( $Z (:"F4H\ F:,*J`V,,: "a) *,b>4, b&:b:@F\ ,*4>FH&,>>Z< FD,*FH&@<

2"V4HZ FJV,FH&,>>@(@ 4>H,D,F" ^H@(@ (@FJ*"DFH&" @H Hb08@6 4 >,<4>J,<@6 J(D@2Z,
<"H,D4":42"P4` 8@H@D@6 >,:\2b 4FN@*b 42 2*D"&@(@ F<ZF:" 4F8:`R4H\ F JR,H@< >"4$@:,, B@:>@6

4<,`V,6Fb 4>L@D<"P44".

564 G"8, B@:@0,>4b *@(@&@D@& @ BD"&"N R,:@&,8", >, *@BJF8"`V4, >"DJT,>46 >,8@H@DZN

@F>@&@B@:"("`V4N BD"& *"0, & F:JR", RD,2&ZR"6>@(@ B@:@0,>4b & (@FJ*"DFH&,, 8@F&,>>@

4F8:`R"`H FFZ:8J >" FH"H\` 33. ?*>"8@ F<. J. Oraá, Human Rights in States of Emergency
in International Law (Oxford, Clarendon Press, 1992), pp. 220-226, (*, B@*R,D84&",HFb

FN@*FH&@ <,0*J B@:@0,>4b<4 @ 2"BD,V,>44 >"DJT,>46 4 FFZ:8@6 >" >,@$N@*4<@FH\.

565 E<. BJ>8H 26 &ZT,, (*, @HD"0,> N@* @$FJ0*,>4b ^H@(@ BD4>P4B" & 8@>H,8FH, $Z&T,6

FH"H\4 17.
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2"V4V"`V"b @BD,*,:,>>Z, P,>>@FH4 4:4 4>H,D,FZ, 4F8:`R",H FFZ:8J >"

>,@$N@*4<@FH\, H@ B@R,<J @$ZR>@- BD"&@&"b >@D<", &ZD"$@H">>"b B"D"::,:\>@ F

*@(@&@D>@6 >@D<@6 B@FD,*FH&@< T4D@8@ D"FBD@FHD">,>>@6 4 FN@*>@6 BD"8H484 4

4<,`V"b B@ FJV,FH&J H"8@, 0, F@*,D0">4,, >, *@:0>" @8"2Z&"H\ H"8@, 0,

&@2*,6FH&4,? % BJ>8H 2(b) F:,*J,H &>,FH4 F@@H&,HFH&J`VJ` B@BD"&8J;

• & FH"H\, 33(1)(b) BD,*JF<"HD4&",HFb, RH@ & F:JR", FFZ:84 >" >,@$N@*4<@FH\

B@&,*,>4, FFZ:"`V,(@Fb (@FJ*"DFH&" >, *@:0>@ " >">@F4H\ F,D\,2>@(@ JV,D$"
FJV,FH&,>>@<J 4>H,D,FJ (@FJ*"DFH&", & @H>@T,>44 8@H@D@(@ FJV,FH&J,H @$b2"H,:\FH&@".
]H" L@D<J:4D@&8" >, "*"BH4D@&">" N@D@T@ B@ @H>@T,>4` 8 >"DJT,>4` @$b2"H,:\FH&"

erga omnes. ="BD4<,D, >, F@&F,< bF>@, 8"84< 4>*4&4*J":\>Z< 4>H,D,F@< @$:"*":4

]L4@B4b 4 94$,D4b & *,:"N @ _(@- 1"B"*>@6 !LD48, & @H:4R4, @H BJ$:4R>@(@
4>H,D,F", F&b2">>@(@ F F@$:`*,>4,< F@@H&,HFH&J`V,6 >@D<Z566. ?*>"8@ _0>"b

!LD48" >, <@(:" FFZ:"H\Fb >" >,@$N@*4<@FH\, &ZFHJB"b BD@H4& ^H4N (@FJ*"DFH&, >"

H@< @F>@&">44, RH@ 4N FJV,FH&,>>@<J 4>H,D,FJ >, $Z:@ >">,F,>@ >48"8@(@ F,D\,2>@(@

JV,D$". E@@H&,HFH&J`V46 4>H,D,F *:b ^H@6 P,:4 - ^H@ 4>H,D,F F"<@(@ >"D@*"

_(@- 1"B"*>@6 !LD484. C"2J<,,HFb, RH@ <>@(4, @$b2"H,:\FH&" erga omnes F&b2">Z F

4<B,D"H4&>Z<4 >@D<"<4, 8@H@DZ, B@:>@FH\` 4F8:`R,>Z 42 FL,DZ @N&"H" FH"H\4 33.
7D@<, H@(@, & F:JR", @$b2"H,:\FH&" erga omnes ( >"BD4<,D, & @$:"FH4 BD"& R,:@&,8"

4:4 <,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4) F"<@ @$b2"H,:\FH&@ <@0,H BDb<@ 4:4

8@F&,>>@ 4F8:`R"H\ FFZ:8J >" >,@$N@*4<@FH\. G,< >, <,>,,, <@0>@ BD,*FH"&4H\ F,$,

F4HJ"P4`, 8@(*" & ,*4>FH&,>>@< >,BD,*&4*,>>@< F:JR", B@FH"&:,>>Z, >" 8"DHJ

4>H,D,FZ, F&b2">>Z, F F@$:`*,>4,< @$b2"H,:\FH&" erga omnes, <@(JH >, &@2@$:"*"H\

>"* FFZ:8@6 >" >,@$N@*4<@FH\. % H"84N F:JR"bN $":">F, 8@H@DZ6 *@:0,>

JFH">"&:4&"H\Fb F B@<@V\` BJ>8H" 1(b), >, $J*,H BD,*FH"&:bH\ F@$@6 $":">F

4>H,D,F@& (@FJ*"DFH&"- @H&,HR48" 4 4>*4&4*J":\>ZN 4>H,D,F@& (@FJ*"DFH&" 4:4
(@FJ*"DFH&, @$D"V"`V4NFb F 0":@$@6 >" >"DJT,>4b. %"0>@6 b&:b,HFb FH,B,>\ JV,D$"

4>H,D,F"<, 2"V4V",<Z< @$b2"H,:\FH&@<, 4 L@D<J:4D@&8J BJ>8H" 1(b) F:,*J,H F

JR,H@< ^H@(@ 42<,>4H\.

%Z&@*Z & @H>@T,>44 FH"H\4 33

291. % P,:@< BD,*FH"&:b,HFb, RH@ @2"$@R,>>@FH\ &@2<@0>Z<4 2:@JB@HD,$:,>4b<4 FFZ:8@6 >"

>,@$N@*4<@FH\ >, B@*8D,B:b,HFb @BZH@<. % *">>@< F:JR", <@0>@ BD@&,FH4 B"D"::,:\ F BD4>P4B@<

rebus sic stantibus & BD"&, <,0*J>"D@*>ZN *@(@&@D@&. =" BD@Hb0,>44 *:4H,:\>@(@ &D,<,>4 &

,(@ @H>@T,>44 &ZF8"2Z&":4F\ FJV,FH&,>>Z, @(@&@D84, @*>"8@ @> $Z: & HV"H,:\>@ @(D">4R,>>@6

L@D<, 2"8D,B:,> & %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&567 4 >, @8"2":

*,FH"$4:424DJ`V,(@ &@2*,6FH&4b, 8@H@D@,, 8"8 @B"F":4F\ >,8@H@DZ,, @> $J*,H 4<,H\568. E:,*J,H

H"80, B@*R,D8>JH\, RH@ ( & @H:4R4, @H rebus sic stantibus) FFZ:8" >" >,@$N@*4<@FH\ *,6FH&J,H

566 3<,>>@ @HFJHFH&4, H"8@(@ 4>*4&4*J":\>@(@ 4>H,D,F" B@F:J04:@ @F>@&">4,< *:b H@(@,
RH@$Z EJ* >,2>"R4H,:\>Z< $@:\T4>FH&@< BD42>": 4N 2"b&:,>4, >,BD4,<:,<Z<: I.C.J. Reports
1966 , p. 6.

567 EH"H\b 62 FL@D<J:4D@&">" & >,("H4&>@6 L@D<, (" =" 8@D,>>@, 42<,>,>4, ...
@$FH@bH,:\FH& ... >,:\2b FFZ:"H\Fb 8"8 >" @F>@&">4, *:b BD,8D"V,>4b *@(@&@D" 4:4 &ZN@*" 42

>,(@, 2" 4F8:`R,>4,< H,N F:JR",&, 8@(*" ..."). EH"H\b 33 b&:b,HFb ,*4>FH&,>>Z< B@:@0,>4,< &

(:"&, V, FL@D<J:4D@&">>Z< & ">":@(4R>@6 >,("H4&>@6 L@D<,.

568 ]H" B"D"::,:\ @F>@&">" >" 8@<<,>H"D44 8 FH"H\, 33, BJ>8H (40).
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:4T\ & 8"R,FH&, &D,<,>>@(@ 4F8:`R,>4b BD@H4&@BD"&>@FH4. % P,:@< BD,*FH"&:b,HFb, RH@ L"8H@DZ,
42:@0,>>Z, & FH"H\, 33, B@2&@:b`H JFH">@&4H\ D"2J<>Z6 $":">F <,0*J 4>H,D,F"<4

F@@H&,HFH&J`V4N (@FJ*"DFH& 4 4>H,D,F"<4 <,0*J>"D@*>@(@ F@@$V,FH&" & P,:@<. % *,:, @ BD@,8H,

'"$R48@&@- ="*\b<"D@T ;,0*J>"D@*>Z6 EJ* F<@( BD4<,>4H\ ^H@H BD4>P4B $,2 :4T>4N BD@$:,<, "

H"80,, 8"8 <Z J$,*4:4F\, BD@&,: R,H8@, 4 B@:,2>@, D"2:4R4, <,0*J ,(@ >"*:,0"V,6 D@:\` 8"8

4F8:`R"`V,(@ L"8H@D" 4 >,BD,DZ&>@FH\` 4 FH"$4:\>@FH\` :,0"V,(@ & @F>@&, *@(@&@D>@(@

BD"&@@H>@T,>4b569. A@ ^H4< BD4R4>"< EB,P4":\>Z6 *@8:"*R48 &ZFHJB",H 2" F@ND">,>4,

FH"H\4 33 B@ FJV,FH&J & ,, >Z>,T>,6 L@D<,, >@ F J8"2">>Z<4 &ZT, B@BD"&8"<4570.

f) EH"H\b 34: E"<@@$@D@>"

292. % FH"H\, 34 (@&@D4HFb:

" AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J

@$b2"H,:\FH&J ^H@(@ (@FJ*"DFH&", 4F8:`R",HFb, ,F:4 ^H@ *,b>4, b&:b,HFb 2"8@>>@6 <,D@6

F"<@@$@D@>Z, BD4>bH@6 & F@@H&,HFH&44 F IFH"&@< ?D(">42"P44 ?$X,*4>,>>ZN ="P46".

293. % 8@<<,>H"D44 8 FH"H\, 34 B@*R,D84&",HFb, RH@ & >,6 4*,H D,R\ @ BD4>P4B, F"<@@$@D@>Z

:4T\ 8"8 @ H"8@< @N&"HZ&",<@< (:"&@6 V BD4>P4B,, 8@H@DZ6 4F8:`R",H BD@H4&@BD"&>@FH\, 4 RH@

& F&b24 F ^H4< & FH"H\, >, FH"&4HFb P,:\ @BD,*,:4H\ @$X,< FL,DZ BD4<,>,>4b 2"8@>>@6

F"<@@$@D@>Z 4:4 2"HD"(4&"H\ D"2:4R>Z, FB@D>Z, &@BD@FZ, 8@H@DZ, &@2>48:4 & @H>@T,>44

F"<@@$@D@>Z B@ IFH"&J571. G"84< @$D"2@<, FH"H\b 34 BD,*FH"&:b,HFb 8"8 " >,42$,0>Z6 &Z&@*",
&ZH,8"`V46 42 >,@HX,<:,<@(@ BD"&" >" F"<@@$@D@>J, 8"8 @ >,6 (@&@D4HFb & FH"H\, 51 IFH"&".
% 8@<<,>H"D44 @H<,R",HFb, RH@ F"<@@$@D@>" @$ZR>@ F@BDb0,>" F BD4<,>,>4,< F4:Z, RH@ b&>@

@H:4R",H ,, @H 2"8@>>ZN 8@>HD<,D, 8@H@DZ, <@(JH $ZH\ 4 >, F&b2">Z F BD4<,>,>4,< F4:Z572.
?*>"8@ & >,< (@&@D4HFb @ >,0,:">44 &@&:,8"H\Fb & D"FF<@HD,>4, H"84N &@BD@F@&, 8"8 " B@:>@,
F@@H&,HFH&4, F@*,D0">4b >@D<Z & FH"H\, 51 IFH"&" 4 >@D<Z <,0*J>"D@*>@(@ @$ZR>@(@ BD"&",
8"F"`V,6Fb F"<@@$@D@>Z"; BD,*FH"&:b,HFb *@FH"H@R>Z< " B@- BD,0>,<J BD4*,D04&"H\Fb F@*,D0">4b
4 FL,DZ BD4<,>,>4b F@@H&,HFH&J`V4N >@D< IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46" 573.
%<,FH, F H,< & L@D<J:4D@&8"N ^H@6 FH"H\4 & ,, >Z>,T>,6 D,*"8P44 >,H FFZ:@8 >" FH"H\` 51,
RH@ B@D@*4:@ >,8@H@DZ, D"2>@(:"F4b & 7@<4FF44 &@ &D,<b BD4>bH4b FH"H\4 34574.

294. )":,, & 8@<<,>H"D44 B@*R,D84&",HFb, RH@ 4F8:`R,>4, BD@H4&@BD"&>@FH4 & FH"H\, 34 >, *",H

BD"&@ (@FJ*"DFH&J, *,6FH&J`V,<J & B@Db*8, F"<@@$@D@>Z, >"DJT"H\ BD"&" HD,H\4N (@FJ*"DFH&575.
% ^H@6 F&b24 F"<@@$@D@>" B@*B"*",H B@* H, 0, F"<Z, @(D">4R,>4b, RH@ 4 8@>HD<,DZ.

569 E<. BJ>8H 224 &ZT,.

570 E"<J BD,*:@0,>>J` L@D<J:4D@&8J F<. & BJ>8H, 356 >40,.

571 7@<<,>H"D46 8 FH"H\, 34, BJ>8H (1).

572 G"< 0,, BJ>8H (6).

573 G"< 0,, BJ>8H (20).

574 G"< 0,, BJ>8H (26).

575 G"< 0,, BJ>8H (28).
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7@<<,>H"D44 BD"&4H,:\FH& 8 FH"H\, 34

295. KD">P4b B@:"(",H, RH@ FFZ:8" >" F"<@@$@D@>J " & F@@H&,HFH&44 F IFH"&@< ?D(">42"P44

?$X,*4>,>>ZN ="P46" F:4T8@< J28" 4 RH@ &<,FH@ ^H@(@ F:,*J,H 4FB@:\2@&"H\ FFZ:8J >" $@:,,

T4D@84, @(D">4R,>4b, 2"8D,B:,>>Z, & <,0*J>"D@*>@< BD"&,576. 1" 4F8:`R,>4,< ^H@(@

2"<,R">4b, &8:`R,>4, FH"H\4 34 & (:"&J V, 8"8 BD,*FH"&:b,HFb, >, &FHD,R",H &@2D"0,>46.

="F8@:\8@ T4D@8 4F8:`R4H,:\>Z6 ^LL,8H FH"H\4 34?

296. %<,FH, F H,< ,FH\ @*>" 42 @F>@&>ZN HDJ*>@FH,6 & @H>@T,>44 FH"H\4 34, @ 8@H@D@6

(@&@D4:@F\ & D">,, F*,:">>@< 2"<,R">44 ;@>(@:44. '@&@Db @ >,*@FH"H8"N L@D<J:4D@&84

FH"H\4 34, ;@>(@:4b @H<,H4:", RH@: " *,b>4b (@FJ*"DFH&", F@FH"&:b`V4, F"<@@$@D@>J, >,

BD@H4&@D,R"H 8"8@<J- :4$@ <,0*J>"D@*>@<J @$b2"H,:\FH&J :`$@(@ (@FJ*"DFH&". ?HF`*" H@, RH@

" >,2"8@>>@", >, <@0,H F@FH"&:bH\ F@*,D0">4b F"<@@$@D@>Z" 577. ]H@ F@&,DT,>>@ BD"&4:\>@

BD4<,>4H,:\>@ 8 H@<J, RH@ 8"F",HFb @F>@&>@(@ @$b2"H,:\FH&" B@ BJ>8HJ 4 FH"H\4 2 IFH"&" @

>,BD4<,>,>44 F4:Z & <,0*J>"D@*>ZN @H>@T,>4bN. QH@ 0, 8"F",HFb ^H@(@ @$b2"H,:\FH&", H@

4F8:`R,>4, "8P44 & B@Db*8, F"<@@$@D@>Z b&:b,HFb R"FH\` @BD,*,:,>4b F"<@(@ ^H@(@ @$b2"H,:\FH&".
'@FJ*"DFH&@, @FJV,FH&:b`V,, ,(@ >,@HX,<:,<@, BD"&@ >" F"<@@$@D@>J, 8"8 J8"2Z&",HFb &

FH"H\, 51 IFH"&", >, >"DJT",H, *"0, B@H,>P4":\>@, B@:@0,>4b BJ>8H" 4 FH"H\4 2, 4 ,F:4

,*4>FH&,>>Z6 ^LL,8H F"<@@$@D@>Z 8"8 BD4>P4B", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\, F@FH@4H

4<,>>@ & ^H@<, H@ ^H@ B@:@0,>4, F:,*J,H 4F8:`R4H\ B@ H,< 0, F"<Z< BD4R4>"<, 8@H@DZ, J0,

BD4&@*4:4F\ & @H>@T,>44 F@(:"F4b578.

297. ?*>"8@ & N@*, F"<@@$@D@>Z (@FJ*"DFH&@ <@0,H >"DJT4H\ *DJ(4, @$b2"H,:\FH&" & @H>@T,>44

"(D,FF@D". 7 BD4<,DJ, @>@ <@0,H &H@D(>JH\Fb >" ,(@ H,DD4H@D4`, &<,T"H\Fb & ,(@ &>JHD,>>4,

*,:", B@<,T"H\ ,(@ H@D(@&:, & >"DJT,>4, B@:@0,>46 H@D(@&@(@ *@(@&@D" 4 H. *. % HD"*4P4@>>@<

<,0*J>"D@*>@< BD"&, H"84, BD@$:,<Z D,T":4F\ & 2>"R4H,:\>@6 <,D, BJH,< F@2*">4b @H*,:\>@(@

BD"&@&@(@ D,04<" &,*,>4b &@6>Z F @BD,*,:,>4,< D"<@8 BD"& &@``V4N FH@D@> 4 BD4@FH">@&8@6

*,6FH&4b $@:\T4>FH&" *@(@&@D@&, *,6FH&J`V4N <,0*J &@``V4<4 FH@D@>"<4, F <@<,>H" >"R":"

&@6>Z579. % @H:4R4, @H ^H@(@, & B,D4@* B@F:, BD4>bH4b IFH"&" F:JR"4 @$Xb&:,>4b &@6>Z >@FbH

4F8:`R4H,:\>Z6 N"D"8H,D, " &@,>>Z, *,6FH&4b, BD@&@2(:"T",<Z, 8"8 *,6FH&4b & B@Db*8,

F"<@@$@D@>Z @*>@6 4:4 @$,4<4 FH@D@>"<4, BD@4FN@*bH <,0*J (@FJ*"DFH&"<4, L@D<":\>@

>"N@*bV4<4Fb " & <4D," *DJ( F *DJ(@<580. ),6FH&4H,:\>@, & H,R,>4, B,D4@*" *,6FH&4b IFH"&"

576 A/CN.4/488, FHD. 89 H,8FH" >" ">(:46F8@< b2Z8,.

577 +0,(@*>48 ... 1981 (@*, H@< II, R"FH\ B,D&"b, FHD. 92.

578 E<. BJ>8HZ 236-239 &ZT,. ED. "Threat or Use of Nuclear Weapons (Advisory
Opinion)", I.C.J. Reports, 1996 , p. 226, at p. 244 (para. 38), p. 263 (para. 96),
(*, B@*R,D84&",HFb 2"8@>>@FH\ BD4<,>,>4b F4:Z BD4 F"<@@$@D@>,.

579 E<. *":,, A. Mc Nair and A.D. Watts, "Legal Effects of War", 4 th ed.
(Cambridge, University Press, 1966).

580 A@ " ),:J, 8"F"`V,<JFb >,LHb>ZN B:"HL@D<" ("Case concerning Oil Platforms"),
I.C.J. Reports, 1996 , p. 803, >, @HD4P":@F\, RH@ )@(@&@D @ *DJ0,FH&,>>ZN @H>@T,>4bN

1955 (@*", 8@H@DZ6 :,04H & @F>@&, 4F8" 3D">", BD@*@:0": *,6FH&@&"H\ &@ &F, F@@H&,HFH&J`V4,

B,D4@*Z &D,<,>4, >,F<@HDb >" <>@(4, "8P44 &@,>>@- <@DF84N F4: E@,*4>,>>ZN SH"H@& BD@H4&
( BD@*@:0,>4,...)
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2"8@>>@FH\ L@D<":\>@(@ F@FH@b>4b &@6>Z FH"&4HFb B@* F@<>,>4,. %,>F8"b 8@>&,>P4b @ BD"&,

<,0*J>"D@*>ZN *@(@&@D@& @$N@*4H H"84, &@BD@FZ, BD,*JF<"HD4&"b & FH"H\, 73, RH@ B@:@0,>4b

7@>&,>P44 >, BD,*D,T"`H " >4 @*>@(@ 42 &@BD@F@&, 8@H@DZ, <@(JH &@2>48>JH\ & @H>@T,>44

*@(@&@D" ... 42 >"R":" &@,>>ZN *,6FH&46 <,0*J (@FJ*"DFH&"<4".

298. G"84< @$D"2@<, BD,*FH"&:b,HFb bF>Z<, RH@ 4<,`HFb F:JR"4, 8@(*" F"<@@$@D@>" <@0,H

4F8:`R"H\ BD@H4&@BD"&>@FH\ B@&,*,>4b, 8@H@D@, & 4>@< F:JR", >"DJT":@ $Z *@(@&@D 4:4 *DJ(4,

@$b2"H,:\FH&" F@@H&,HFH&J`V,(@ (@FJ*"DFH&", *"0, ,F:4 *:b (@FJ*"DFH&", *,6FH&J`V,(@ & B@Db*8,

F"<@@$@D@>Z, >, <@0,H &@2>48"H\ >48"8@(@ &@BD@F" @ F@&,DT,>44 *,6FH&46, BD@H4&@D,R"V4N

@F>@&>@<J @$b2"H,:\FH&J B@ BJ>8HJ 4 FH"H\4 2 IFH"&". ?*>"8@ BD@$:,<" F@FH@4H & H@<, RH@

F"<@@$@D@>" >, 4F8:`R",H BD@H4&@BD"&>@FH\ B@&,*,>4b & @H>@T,>44 (@FJ*"DFH&"- "(D,FF@D" &@ &F,N
F:JR"bN 4:4 BD4<,>4H,:\>@ 8@ &F,< @$b2"H,:\FH&"<. %@BD@F, D"2J<,,HFb, >, F@FH@4H & H@<,
b&:b:@F\ :4 8@>8D,H>@, *,6FH&4, >,@$N@*4<Z< 4:4 F@@$D"2>Z<, B@F8@:\8J ^H@ BD,*FH"&:b,H F@$@6

R"FH\ @BD,*,:,>4b F"<@@$@D@>Z. %@BD@F F@FH@4H & H@<, RH@ FJV,FH&J`H >,8@H@DZ, @$b2"H,:\FH&",
8@H@DZ, >,:\2b >"DJT"H\ *"0, & P,:bN F"<@@$@D@>Z. ="4$@:,, >"(:b*>Z, BD4<,DZ F&b2">Z F

<,0*J>"D@*>Z< (J<">4H"D>Z< BD"&@< 4 @$b2"H,:\FH&"<4 & @$:"FH4 BD"& R,:@&,8". /,>,&F84,

8@>&,>P44 1949 (@*" 4 AD@H@8@: I 8 >4< 1977 (@*" & D"&>@6 <,D, BD4<,>4<Z 8 "(D,FF@DJ 4

@$@D@>b`V,6Fb FH@D@>,, RH@ FBD"&,*:4&@ 4 8@(*" D,R\ 4*,H @ <,0*J>"D@*>@< @$ZR>@<

(J<">4H"D>@< BD"&,581. %F, *@(@&@DZ & @$:"FH4 BD"& R,:@&,8" F@*,D0"H B@:@0,>4b @$

@(D">4R,>44 >" &D,<b RD,2&ZR"6>@(@ B@:@0,>4b & (@FJ*"DFH&,, &8:`R"b *,6FH&4b & B@Db*8,

F"<@@$@D@>Z582. AD,*FH"&:b,HFb F@&,DT,>>@ bF>Z<, RH@ F"<@@$@D@>" >, 4F8:`R",H

BD@H4&@BD"&>@FH4 B@&,*,>4b & >"DJT,>4, @$b2"H,:\FH& & ^H4N @$:"FHbN.

299. E@@H&,HFH&,>>@ BD@$:,<" F@FH@4H & H@<, RH@$Z BD@&,FH4 D"2:4R4, <,0*J H,<4

@$b2"H,:\FH&"<4, 8@H@DZ, BD,@$:"*"`H *"0, >"* &@2<@0>@ @$@F>@&">>Z< JH&,D0*,>4,< @

F"<@@$@D@>,, 4 H,<4 @$b2"H,:\FH&"<4, 8@H@DZ< ^H@ >, F&@6FH&,>>@. AD,*FH"&:b,HFb 4>H,D,F>Z<,
RH@ >4 & 8@<<,>H"D44, >4 & N@*, @$FJ0*,>46 FH"H\4 34 ^H@H &@BD@F >, B@:JR4: T4D@8@(@

@F&,V,>4b583. %<,FH, F H,< ;,0*J>"D@*>Z6 EJ* @F&,H4: ^H@H &@BD@F & F&@,< 8@>FJ:\H"H4&>@<

580 (... BD@*@:0,>4,)
3D">", @$@F>@&Z&"&T4,Fb 8"8 F"<@@$@D@>", & H,R,>4, F@@H&,HFH&J`V,(@ B,D4@*". % *">>@< F:JR",

@$, FH@D@>Z F@(:"F4:4F\, RH@ & H@6 FH,B,>4, & 8@H@D@6 :`$Z, B@*@$>Z, @B,D"P44 @BD"&*Z&":4F\

F@@$D"0,>4b<4 F"<@@$@D@>Z, ^H4 @B,D"P44 $Z:4 2"8@>>Z.

581 7"8 J8"2": EJ* & @H>@T,>44 >@D< <,0*J>"D@*>@(@ (J<">4H"D>@(@ BD"&" & "Threat or
Use of Nuclear Weapons (Advisory Opinion)", I.C.J. Reports, 1996 , p. 226, at p. 257
(para. 79), @>4 BD,*FH"&:b`H F@$@6 " >,DJT4<Z, BD4>P4BZ <,0*J>"D@*>@(@ (J<">4H"D>@(@

BD"&"". A@ &@BD@FJ @ &2"4<@F&b24 <,0*J BD"&"<4 R,:@&,8" 4 (J<">4H"D>Z< BD"&@< &@ &D,<b

&@@DJ0,>>@(@ 8@>L:48H" F<. ibid., p. 240 (para. 25).

582 E<. J. Oraá, Human Rights in States of Emergency in International Law
(Oxford, Clarendon Press, 1992) esp. chaps. 4, 9.

583 +V, 4>H,D,F>,, H@, RH@ 4<,>>@ ^H@H &@BD@F (:J$@8@ ">":424DJ,HFb & 8@<<,>H"D44 4 RH@

& @H>@T,>44 FH"H\4 33 *,:",HFb F@@H&,HFH&J`V46 &Z&@*: F<. BJ>8H 280 &ZT,. %<,FH, F H,<

C4L"(,> 8@F&,>>@ 8"F":Fb ^H@(@ &@BD@F" & N@*, @$FJ0*,>4b FH"H\4 34, 2"b&:bb, & R"FH>@FH4, RH@

" >@D<Z jus cogens, 8"F"`V4,Fb 2"V4HZ BD"& R,:@&,8" &@ &D,<b &@@DJ0,>>ZN 8@>L:48H@&,
$,2JF:@&>@, F@ND">b`H F&@, 2>"R,>4, *"0, & @H>@T,>4bN F (@FJ*"DFH&@<- "(D,FF@D@<"
( +0,(@*>48 ... 1980 (@*, H@< I, FHD. 214). A@2*>,, @> *@$"&4:, RH@ " 9`$@, *,b>4,,

( BD@*@:0,>4,...)
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2"8:`R,>44 B@ &@BD@FJ @$ J(D@2, BD4<,>,>4b 4:4 BD4<,>,>44 b*,D>@(@ @DJ04b. ?*4> 42 &@BD@F@&

F@FH@b: & H@<, RH@$Z @BD,*,:4H\, *@:0>@ :4 BD4<,>,>4, b*,D>@(@ @DJ04b D"FF<"HD4&"H\Fb 8"8

>"DJT,>4, @$b2"H,:\FH& B@ @ND">, @8DJ0"`V,6 FD,*Z &&4*J <"FTH"$>@FH4 4 *@:(@&D,<,>>@FH4

JV,D$", BD4R4>b,<@(@ H"84< @DJ04,<. EJ* 2"b&4::

" &@BD@F F@FH@4H >, & H@<, BD4<,>4<Z 4:4 >, BD4<,>4<Z *@(@&@DZ, 8"F"`V4,Fb @ND">Z

@8DJ0"`V,6 FD,*Z, &@ &D,<b &@@DJ0,>>@(@ 8@>L:48H", &@BD@F F8@D,, F@FH@4H & H@<,
b&:b`HFb :4 B@ F&@,<J BD,*>"2>"R,>4` @$b2"H,:\FH&", &ZH,8"`V4, 42 ^H4N *@(@&@D@&,
@$b2"H,:\FH&"<4 BD@b&:bH\ "$F@:`H>J` F*,D0">>@FH\ & N@*, &@@DJ0,>>@(@ 8@>L:48H". EJ* >,

FR4H",H, RH@ *@(@&@DZ, @ 8@H@DZN 4*,H D,R\, B@ F&@,<J >"<,D,>4` <@(:4 $Z $ZH\

>"BD"&:,>Z >" H@, RH@$Z :4T4H\ (@FJ*"DFH&@ &@2<@0>@FH4 @FJV,FH&:bH\ F&@, BD"&@ >"

F"<@@$@D@>J B@ <,0*J>"D@*>@<J BD"&J B@ BD4R4>, >":4R4b J >,(@ @$b2"H,:\FH& B@ 2"V4H,

@8DJ0"`V,6 FD,*Z. G,< >, <,>,,, (@FJ*"DFH&" *@:0>Z BD4>4<"H\ &@ &>4<">4,

^8@:@(4R,F84, F@@$D"0,>4b BD4 @P,>8, H@(@, RH@ b&:b,HFb >,@$N@*4<Z< 4 F@D"2<,D>Z<, &

N@*, *@FH40,>4b 2"8@>>ZN &@,>>ZN P,:,6. )@:0>@, BD4>bH4, &@ &>4<">4, F@@$D"0,>46,
F&b2">>ZN F @ND">@6 @8DJ0"`V,6 FD,*Z, b&:b,HFb @*>4< 42 ^:,<,>H@& BD@P,FF" @P,>84

F@@H&,HFH&4b H@6 4:4 4>@6 "8P44 BD4>P4B"< >,@$N@*4<@FH4 4 F@D"2<,D>@FH4" 584.

M@Hb EJ* D"FF<"HD4&": ^H@H &@BD@F, >, 4FB@:\2Jb L@D<J:4D@&8J " @$FH@bH,:\FH&, 4F8:`R"`V4N

BD@H4&@BD"&>@FH\" 4 >, FFZ:"bF\ >" FH"H\` 34, FJH\ D"FF<"HD4&",<@(@ 2*,F\ &@BD@F" "$F@:`H>@ H"

0, F"<"b. % 8"84N @$FH@bH,:\FH&"N (@FJ*"DFH&@, *,6FH&J`V,, & B@Db*8, F"<@@$@D@>Z, " &
"$F@:`H>@6 FH,B,>4 F*,D04&",<@" <,0*J>"D@*>Z< @$b2"H,:\FH&@<? ?H&,H >" ^H@H &@BD@F 2"&4F4H

@H H@(@, $Z:@ :4 ^H@ @$b2"H,:\FH&@ FL@D<J:4D@&">@ 4:4 B@ F&@,6 P,:4 BD,*>"2>"R,>@ *:b H@(@,
RH@$Z @>@ BD4<,>b:@F\ & 8"R,FH&, @BD,*,:,>>@(@ @(D">4R,>4b *"0, BD4<,>4H,:\>@ 8 (@FJ*"DFH&"<

& &@@DJ0,>>@< 8@>L:48H,. % @H>@T,>44 <,0*J>"D@*>@(@ (J<">4H"D>@(@ BD"&" *,:@ b&>@ @$FH@4H

4<,>>@ H"8; ">":@(4R>@, FBD"&,*:4&@ 4 *:b BD"&", 8"F"`V,(@Fb BD"& R,:@&,8", F JR,H@<

&@2<@0>@FH4 @(D">4R,>4b &@ &D,<b RD,2&ZR"6>@(@ B@:@0,>4b, 8@H@D@, b&:b,HFb >,@HX,<:,<@6

R"FH\` ^H@(@ BD"&". +V, @*>4< BD4<,D@< <@(:@ $Z F:J04H\ @*>@FH@D@>>,, @$b2"H,:\FH&@

(@FJ*"DFH&", @$:"*"`V,(@ b*,D>Z< @DJ04,<, >, BD4<,>bH\ B,D&Z< b*,D>@, @DJ04, & :`$ZN

@$FH@bH,:\FH&"N. % @H:4R4, @H ^H@(@, BD4<,>4H,:\>@ 8 *DJ(4< @$V4< @$b2"H,:\FH&"< ( >"BD4<,D,
@$b2"H,:\FH&"<, 8"F"`V4<Fb H@D(@&:4 4 @8DJ0"`V,6 FD,*Z) @H&,H <@( $Z $ZH\ 4>Z< &

2"&4F4<@FH4 @H L@D<J:4D@&84 4 P,:4 B,D&4R>@6 >@D<Z, @ 8@H@D@6 4*,H D,R\. )@(@&@D, 8@>8D,H>@

8"F"`V46Fb 2"V4HZ @8DJ0"`V,6 FD,*Z &@ &D,<b &@@DJ0,>>@(@ 8@>L:48H"585, & 2"&4F4<@FH4 @H

,(@ JF:@&46, $J*,H 2"<ZT:bH\Fb 8"8 " @$b2"H,:\FH&@ "$F@:`H>@(@ @(D">4R,>4b", 4 2"b&:,>4, @

F"<@@$@D@>, >, $J*,H 4F8:`R"H\ BD@H4&@BD"&>@FH4. E@@H&,HFH&,>>@, HD,$J,HFb, RH@$Z FH"H\b 34
F@*,D0":" L@D<J:4D@&84, 8@H@DZ, BD@&@*bH D"2:4R4b <,0*J ^H4<4 *&J<b 8"H,(@D4b<4. AD4>4<"b

L@D<J:4D@&84 EJ*", BD,*:"(",HFb, RH@$Z & FH"H\, 34 F@*,D0":@F\ 4F8:`R,>4, & @H>@T,>44

@$b2"H,:\FH&, 8@H@DZ, " FL@D<J:4D@&">Z 4:4 B@ F&@,6 P,:4 2"*J<">Z 8"8 @$b2"H,:\FH&"

"$F@:`H>@(@ @(D">4R,>4b *"0, *:b (@FJ*"DFH&, &@&:,R,>>ZN & &@@DJ0,>>Z6 8@>L:48H 4:4

583 (... BD@*@:0,>4,)
&8:`R"b (,>@P4* 4:4 (DJ$@, >"DJT,>4, BD"& R,:@&,8", >, b&:b`V,,Fb 2"8@>>@6 <,D@6, <@0>@

>"2&"H\ F"<@@$@D@>@6. A@^H@<J &8:`R,>4, F:@&" " 2"8@>>Z6" b&:b,HFb >,@$N@*4<Z<" ( H"< 0,,
FHD. 309).

584 I.C.J. Reports 1996 , at p. 242 (para. 30).

585 ="BD4<,D, ;>@(@FH@D@>>bb 8@>&,>P4b @ 2"BD,V,>44 &@,>>@(@ 4:4 :`$@(@ 4>@(@

&D"0*,$>@(@ 4FB@:\2@&">4b FD,*FH& &@2*,6FH&4b >" BD4D@*>J` FD,*J, 10 *,8"$Db 1976 (@*",
United Nations, Treaty Series , vol. 1108, No. 17119.
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*,6FH&J`V4N & B@Db*8, F"<@@$@D@>Z". % *@B@:>,>4, 8 ^H@<J BD,*FH"&:b,HFb B@:,2>Z< & P,:bN

bF>@FH4 4 B@*H&,D0*,>4b 042>,>>@ &"0>@(@ BD4>P4B" BD"&", 8"F"`V,(@Fb &@@DJ0,>>ZN

8@>L:48H@&, BD4&,FH4, & 8"R,FH&, BD4<,D" H"84N @$b2"H,:\FH&, @$b2"H,:\FH&@ & @$:"FH4

<,0*J>"D@*>@(@ (J<">4H"D>@(@ BD"&".

A@:@0,>4, HD,H\4N (@FJ*"DFH&

300. % 8@<<,>H"D44 8 FH"H\, 34 B@*R,D84&",HFb, RH@ @F>@&>Z< F:,*FH&4,< FH"H\4 b&:b,HFb

4F8:`R,>4, BD@H4&@BD"&>@FH4 B@&,*,>4b *,6FH&J`V,(@ & B@Db*8, F"<@@$@D@>Z (@FJ*"DFH&" &

@H>@T,>44 >"B"*"`V,(@ (@FJ*"DFH&"586, 4 ^H@ @$V,, JH&,D0*,>4, b&>@ BD"&4:\>@. %

8@>FJ:\H"H4&>@< 2"8:`R,>44 B@ &@BD@FJ @$ J(D@2, BD4<,>,>4b 4:4 BD4<,>,>44 b*,D>@(@ @DJ04b

EJ* @H<,H4:, RH@:

" 8"8 4 & F:JR", BD4>P4B@& (J<">4H"D>@(@ BD"&", BD4<,>4<ZN &@ &D,<b &@@DJ0,>>ZN

8@>L:48H@&, <,0*J>"D@*>@, BD"&@ >, @FH"&:b,H F@<>,>46 @H>@F4H,:\>@ H@(@, RH@ BD4>P4B

>,6HD":\>@FH4, 8"84< $Z >4 $Z:@ ,(@ F@*,D0">4,, @$:"*"`V46 @F>@&@B@:"("`V4<

N"D"8H,D@<, ">":@(4R>Z< N"D"8H,DJ (J<">4H"D>ZN BD4>P4B@& 4 >@D<, BD4<,>4< ( B@*B"*"b
B@* F@@H&,HFH&J`V4, B@:@0,>4b IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46) 8@ &F,<

<,0*J>"D@*>Z< &@@DJ0,>>Z< 8@>L:48H"< &>, 2"&4F4<@FH4 @H H@(@, 8"84, &4*Z @DJ04b

<@(JH $ZH\ BD4<,>,>Z" 587.

G"8"b *@&@:\>@ 2"BJH">>"b L@D<J:4D@&8", &@2<@0>@, $Z:" BD4>bH" *:b H@(@, RH@$Z J8"2"H\, RH@

BD"&@, 8"F"`V,,Fb >,6HD":\>@FH4, N@Hb 4 bF>@ BD@&@*4H D"2:4R4b <,0*J B@&,*,>4,< & @H>@T,>44

&@``V,6 FH@D@>Z 4 B@&,*,>4,< & @H>@T,>44 >,6HD":\>@6 FH@D@>Z, >, B@*D"2J<,&",H, RH@

>,6HD":\>Z, (@FJ*"DFH&" >, 2"HD@>JHZ FJV,FH&@&">4,< F@FH@b>4b &@6>Z. '@FJ*"DFH&@,
@FJV,FH&:b`V,, >,@HX,<:,<@, BD"&@ >" F"<@@$@D@>J (@FJ*"DFH&", 4<,,H >,8@H@DZ, BD"&" &@``V,6

FH@D@>Z *"0, & @H>@T,>44 >,6HD":\>ZN FH@D@>. EH,B,>\, & 8@H@D@6 HD"*4P4@>>@, BD"&@,
8"F"`V,,Fb >,6HD":\>@FH4, F@ND">4:@F\ $,2 42<,>,>4b & B,D4@* *,6FH&4b IFH"&", &F, ,V,

&Z2Z&",H FB@DZ, @*>"8@, 8 FR"FH\`, 7@<4FF44 >,H >J0*Z &FHJB"H\ & ^H4 FB@DZ & *">>@<

8@>H,8FH,. K@D<J:4D@&84 FH"H\4 34 @FH"&:b`H @H8DZHZ<4 &F, &@BD@FZ @ B@F:,*FH&4bN *,6FH&4b &

B@Db*8, F"<@@$@D@>Z & @H>@T,>44 HD,H\4N (@FJ*"DFH&, 4, 8"8 BD,*FH"&:b,HFb, >48"84N 42<,>,>46

>, HD,$J,HFb.

K@D<J:4D@&8" FH"H\4 34

301. 3 >"8@>,P, KD">P4b 4 ( & BD,*Z*JV,< 2"<,R">44) ;@>(@:4b FH"&bH B@* &@BD@F BD@FHJ`

FFZ:8J & FH"H\, 34 >" F"<@@$@D@>J & F@@H&,HFH&44 F IFH"&@< ?D(">42"P44 ?$X,*4>,>>ZN

="P46588. G,< >, <,>,,, ^H4 BD,*:@0,>4b BD@H4&@B@:@0>Z *DJ( *DJ(J: KD">P4b FHD,<4HFb

&8:`R4H\ FFZ:8J >" H@, RH@ @>" D"FF<"HD4&",H 8"8 $@:,, T4D@8@, BD"&@ >" F"<@@$@D@>J B@

@$V,<J <,0*J>"D@*>@<J BD"&J, & H@ &D,<b 8"8 ;@>(@:4b - BDb<J` FFZ:8J >" FH"H\` 51. A@

<>,>4` EB,P4":\>@(@ *@8:"*R48", >, BD,*FH"&:b,HFb >4 >,@$N@*4<Z<, >4 0,:"H,:\>Z< D,T"H\

:,0"V4, & @F>@&, BD@$:,<Z &@BD@FZ @ FL,D, @N&"H" F"<@@$@D@>Z & F@&D,<,>>@< <,0*J>"D@*>@<

BD"&,, *"0, ,F:4 $Z ^H@ $Z:@ &@2<@0>@ & *">>@< BD@,8H, FH"H,6, RH@, JR4HZ&"b FH"H\` 103

586 7@<<,>H"D46 8 FH"H\, 34, BJ>8H (28).

587 I.C.J. Reports 1996 , at p. 261 (para. 89).

588 E<. BJ>8H 295 &ZT, 4 2"<,R">4, ;@>(@:44, +0,(@*>48 ... 1981 (@*, H@< II, R"FH\

B,D&"b, FHD. 92.
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IFH"&", &@2<@0>Z< >, BD,*FH"&:b,HFb. % 2"*"RJ BD@,8H" FH"H,6 >, &N@*4H 8@>8D,H42"P4b

F@*,D0">4b B,D&4R>ZN >@D<, &8:`R"b >@D<J, JB@<b>JHJ` & FH"H\, 51. % FH"H\, 34 4FB@:\2J,HFb

LD"2" " 2"8@>>@6 <,D@6 F"<@@$@D@>Z, BD4>bH@6 & F@@H&,HFH&44 F IFH"&@< ?D(">42"P44

?$X,*4>,>>ZN ="P46", 4 ^H@ BD,*FH"&:b,HFb *@FH"H@R>@6 FFZ:8@6 >" F@&D,<,>>@, <,0*J>"D@*>@,

BD"&@, 8"F"`V,,Fb F"<@@$@D@>Z, 8"8 @$ZR>@,, H"8 4 *@(@&@D>@,. =48"84N 42<,>,>46 8 FH"H\, 34
& ^H@6 F&b24 >, BD,*:"(",HFb.

%Z&@*Z @H>@F4H,:\>@ FH"H\4 34

302. A@ ^H4< BD4R4>"< D,8@<,>*J,HFb F@ND">4H\ FH"H\` 34, @*>"8@ *@$"&4H\ >@&Z6 BJ>8H *:b

BD@&,*,>4b D"2:4R4b @$V,(@ N"D"8H,D" <,0*J H,<4 @$b2"H,:\FH&"<4, 8@H@DZ, 4<,`H

BD,4<JV,FH&,>>J` F4:J *"0, B@ @H>@T,>4` 8 @FJV,FH&:,>4` (@FJ*"DFH&@< BD"&" >" F"<@@$@D@>J,
4 H,<4 @$b2"H,:\FH&"<4, 8@H@DZ, H"8@6 F4:@6 >, @$:"*"`H589.

g) EH"H\b 35: ?(@&@D8" @H>@F4H,:\>@ &@2<,V,>4b JV,D$"

303. % FH"H\, 35 BD,*JF<"HD4&",HFb, RH@:

" 3F8:`R,>4, BD@H4&@BD"&>@FH4 *,b>4b (@FJ*"DFH&" & F4:J B@:@0,>46 FH"H,6 29, 31,
32 4:4 33 >, BD,*D,T",H >4 @*>@(@ 42 &@BD@F@&, 8@H@DZ, <@(JH &@2>48>JH\ & @H>@T,>44

&@2<,V,>4b JV,D$", BD4R4>,>>@(@ ^H4< *,b>4,<".

EH"H\b 35 b&:b,HFb ,*4>FH&,>>Z< B@:@0,>4,< & (:"&, V, & 8@H@D@< D,R\ 4*,H @ B@F:,*FH&4bN

( @F>@&>ZN 4:4 BD@P,*JD>ZN) FFZ:84 >" @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\.
AD,*:"(",HFb D"FF<"HD4&"H\ ,, & ^H@< 8@>H,8FH, 4 B@F:, D"FF<@HD,>4b D,T4H\, F:,*J,H :4

BD,*JF<@HD,H\ 8"84, $Z H@ >4 $Z:@ *@B@:>4H,:\>Z, @$FH@bH,:\FH&"590.

4. %@2<@0>Z, @BD"&*">4b 4:4 BD,*:@(4, >, &8:`R,>>Z, & (:"&J V

304. M@Hb 7@<4FF4b B@FR4H":" T,FH\ @$FH@bH,:\FH&, B,D&@>"R":\>@ B,D,R4F:,>>ZN & (:"&, V
(:"&>Z<4 @$V,BD4<,>4<Z<4 @$FH@bH,:\FH&"<4, @>", B@ &F,6 @R,&4*>@FH4, >, F@R:" ^H@H B,D,R,>\

" "$F@:`H>@ 4FR,DBZ&"`V4<" 4 @H<,H4:" &@2<@0>@FH\ D"2D"$@H84 *@B@:>4H,:\>ZN @$V4N 4:4

8@>8D,H>ZN @BD"&*">46 *:b BD@H4&@BD"&>@(@ B@&,*,>4b. A@ ,, <>,>4`, (:"&J V " >, F:,*J,H
H@:8@&"H\ 8"8 2"8DZ&"`VJ` BJH\ *:b H"8@6 &@2<@0>@FH4" 591. ]H@ B@D@0*",H Db* &@BD@F@& *:b

D"FF<@HD,>4b 7@<4FF4,6 & N@*, &H@D@(@ RH,>4b. %@- B,D&ZN, 4<,`HFb :4 *DJ(4, @$FH@bH,:\FH&",
4F8:`R"`V4, BD@H4&@BD"&>@FH\ @$V,(@ N"D"8H,D", 8@H@DZ, F:,*J,H BD42>"H\ & (:"&, V?
%@- &H@DZN, 8"8@, B@:@0,>4, >,@$N@*4<@, ,F:4 @>@ &@@$V, >,@$N@*4<@ *:b D,T,>4b &@BD@F" @

&@2<@0>@FH4 H@(@, RH@ & $J*JV,< <@(:4 $Z &@2>48>JH\ >@&Z, @BD"&*">4b *:b >,&ZB@:>,>4b?
%H@D@6 &@BD@F D"FF<"HD4&",HFb & 8@>H,8FH, (:"&Z 1 R"FH4 &H@D@6, B@F8@:\8J @> 8"F",HFb

B@F:,*FH&46 BD@,8H" FH"H,6 & P,:@<. A,D&Z6 &@BD@F D"FF<"HD4&",HFb >40,.

589 AD,*:"(",<J` L@D<J:4D@&8J ^H@6 FH"H\4 F<. & BJ>8H, 356 >40,. C"FB@:@0,>4, FH"H\4,
F<. BJ>8H 355 >40,.

590 E<. BJ>8HZ 336-347 >40,.

591 7@<<,>H"D44 8 FH"H\, 34, BJ>8H (29).
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305. C"2:4R>Z, BD"&@&Z, F4FH,<Z BD42>"`H >":4R4, D"2:4R>ZN (DJBB @BD"&*">46 4:4 B@&@*@& *:b

>,&ZB@:>,>4b @$b2"H,:\FH&, 4 BD@&,*,>>Z6 D">,, @$2@D ^&@:`P44 B@:@0,>46 (:"&Z V B@8"2Z&",H,
RH@ & D"2:4R>@, &D,<b D"FF<"HD4&":Fb P,:Z6 Db* *DJ(4N 8">*4*"H@& >" &8:`R,>4,592.
AD,*FH"&:b,HFb >,@$N@*4<Z< JB@<b>JH\ HD4 42 >4N.

a) %ZB@:>,>4, & 8@::4244 F 4<B,D"H4&>@6 >@D<@6 (jus cogens )

306. % FH"H\bN 53 4 64 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& D"FF<"HD4&"`HFb

F:JR"4, 8@(*" B@:@0,>4b *@(@&@D" F"<4 BD@H4&@D,R"H FJV,FH&J`V,6 4:4 >@&@6 4<B,D"H4&>@6

>@D<,, B@F:,*FH&4,< R,(@ b&:b,HFb >,*,6FH&4H,:\>@FH\ 4:4 BD,8D"V,>4, *@(@&@D". 7D@<, H@(@,
^H4 F:JR"4 D"FF<"HD4&"`HFb >"FH@:\8@ F,D\,2>@, RH@ 8@::424@>>@, B@:@0,>4, >, <@0,H $ZH\

@H*,:,>@, H. ,. &,F\ *@(@&@D b&:b,HFb >,*,6FH&4H,:\>Z<, *"0, ,F:4 @FB"D4&",HFb :4T\ @*>@ 42 ,(@

B@:@0,>46593. ?*>"8@ ,FH\ 4 HD,H\b &@2<@0>@FH\. )@(@&@D, 8@H@DZ6, F B,D&@(@ &2(:b*",
BD,*FH"&:b,HFb 2"8@>>Z< 4 BD"&@<,D>Z< B@ F&@,6 P,:4, <@( $Z $ZH\ >,&ZB@:>,>>Z< &

@$FH@bH,:\FH&"N, 8@(*" ,(@ &ZB@:>,>4, B@D@*4:@ $Z >"DJT,>4, 4<B,D"H4&>@6 >@D<Z 4:4

FJV,FH&,>>@ FB@F@$FH&@&":@ ,<J. AD4<,D@< <@(:@ $Z F:J04H\ JFH">@&:,>>@, *@(@&@D@< BD"&@

BD@N@*" R,D,2 BD@:4& 4:4 BD@:,H" R,D,2 &@2*JT>@, BD@FHD">FH&@ (@FJ*"DFH&", @FJV,FH&:b,<@, *:b

F@&,DT,>4b "8H" "(D,FF44 & @H>@T,>44 *DJ(@(@ (@FJ*"DFH&", 4:4 BD,*>"2>"R,>4, @DJ04b,
@$,V">>@(@ B@ F@(:"T,>4` @ B@FH"&8, &@@DJ0,>46, *:b ,(@ 4FB@:\2@&">4b & P,:bN (,>@P4*" 4:4

@FJV,FH&:,>4b BD,FHJB:,>46 BD@H4& R,:@&,R>@FH4. % B@*@$>ZN F:JR"bN >,H >48"84N @F>@&">46 *:b

H@(@, RH@$Z F"< *@(@&@D *@:0,> $Z: $ZH\ BD42>"> >4RH@0>Z< 4:4 BD,8D"V,>. ?> >, b&:b,HFb

4<<">,>H>@ BD@H4&@BD"&>Z<, 4 >, 4*,H D,R4 >4 @ 8"8@6 >@&@6 4<B,D"H4&>@6 >@D<,. AD@FH@ &

D,2J:\H"H, B@FH@D@>>4N @$FH@bH,:\FH& &ZB@:>,>4, *@(@&@D" >"DJT":@ $Z 4<B,D"H4&>J` >@D<J 4:4

BDb<@ &,:@ $Z 8 >"DJT,>4` H"8@6 >@D<Z. % H"84N F:JR"bN &@BD@F F@FH@4H & H@<, >, F:,*J,H :4

" >,&ZB@:>,>4, B@:@0,>4b *@(@&@D", 8@H@D@, >"N@*4HFb & 8@::4244 F >@D<@6 jus cogens, - BD4

JF:@&44 *@:0>@(@ JFH">@&:,>4b L"8H" 8@::4244 - D"FF<"HD4&"H\ & 8"R,FH&, @F>@&">4b

[ H. ,. @BD"&*">4b] >"DJT,>4b ^H@(@ *@(@&@D"" 594. =" BD4>P4B4":\>@< JD@&>, @H&,H *@:0,>,
$,2JF:@&>@, $ZH\ B@:@04H,:\>Z<. +F:4 4<B,D"H4&>"b >@D<" *,:",H >,*,6FH&4H,:\>Z< FHD"*"`V46

>,B@F:,*@&"H,:\>@FH\` *@(@&@D, H@, 8"84< @$D"2@< @$b2"H,:\FH&@ &ZB@:>bH\ *@(@&@D <@0,H

F@ND">bH\Fb BD4 >"DJT,>44 H"8@6 >@D<Z? AD,*FH"&:b,HFb >,F@<>,>>Z<, RH@ F&b2\ <,0*J

&ZB@:>,>4,< *@(@&@D>@(@ @$b2"H,:\FH&" 4 >"DJT,>4,< 4<B,D"H4&>@6 >@D<Z *@:0>" $Z:" $Z $ZH\

bF>@6 4 BDb<@6. ?*>"8@ & H"84N F:JR"bN &D,<,>>@, BD4@FH">@&:,>4, @$b2"H,:\FH&" B@

&ZB@:>,>4`, $,2JF:@&>@, &ZH,8",H 42 4<B,D"H4&>@(@ N"D"8H,D" >@D<Z, 8@H@DZ6 & 4>@< F:JR",

$Z: $Z >"DJT,>.

307. E *DJ(@6 FH@D@>Z, ,FH\ &@BD@F @H>@F4H,:\>@ H@(@, 8"84< @$D"2@< *@:0,> *@FH4("H\Fb ^H@H

D,2J:\H"H. %@ <>@(4N F:JR"bN $J*,H *@FH"H@R>Z< H@:8@&"H\ F@@H&,HFH&J`VJ` *@(@&@D>J` >@D<J 8"8

>, HD,$J`VJ` H@(@ B@&,*,>4b, @ 8@H@D@< 4*,H D,R\, H"84< 0, @$D"2@<, 8"84< BJH,< H@:8@&">4b

592 E<. BJ>8H 215 &ZT,.

593 %,>F8"b 8@>&,>P4b @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, BJ>8H 5 FH"H\4 44. % FH"H\, 64
(@&@D4HFb, RH@ & F:JR", >@&@6 4<B,D"H4&>@6 >@D<Z " :`$@6 FJV,FH&J`V46 *@(@&@D, 8@H@DZ6

@8"2Z&",HFb & BD@H4&@D,R44 F ^H@6 >@D<@6, FH">@&4HFb >,*,6FH&4H,:\>Z< 4 BD,8D"V",HFb". G"84<

@$D"2@<, BD,8D"V",HFb &,F\ *@(@&@D, ,F:4 :`$@, ,(@ B@:@0,>4, >"N@*4HFb & 8@::4244 F

4<B,D"H4&>@6 >@D<@6.

594 Rosenne, Breach of Treaty (Cambridge, Grotius, 1984), p. 63. !&H@D *@$"&:b,H,
RH@ " BD,*FH"&:b,HFb 2"HDJ*>4H,:\>Z< BD,*&4*,H\ H"8@6 (4B@H,H4R,F846 F:JR"6 & 8@>8D,H>ZN

@$FH@bH,:\FH&"N" ( H"< 0,).
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@$ZR>@ $J*,H BD,*@H&D"V"H\Fb BDb<"b 8@::424b <,0*J *@(@&@D"<4 4 4<B,D"H4&>Z<4 >@D<"<4595.
G,< >, <,>,, F@@H&,HFH&J`V"b >@D<" <@0,H $ZH\ bF>@6, 4 FH@:\ 0, bF>@6 <@0,H $ZH\ 8@::424b

F 4<B,D"H4&>@6 >@D<@6 & 8@>8D,H>ZN @$FH@bH,:\FH&"N.

308. K4HP<@D4F D"FF<"HD4&": ^H@H &@BD@F B@* 2"(@:@&8@< " =,&ZB@:>,>4,, @BD"&*Z&",<@, ab
intra & F4:J JF:@&4b *@(@&@D", B@*D"2J<,&",<@(@ & >,< <,0*J>"D@*>Z< BD"&@<", 4 & $@:,,

8@>8D,H>@< B:">, - >" @F>@&, B@*D"2J<,&",<@(@ JF:@&4b " F@ND">b`V,6Fb F@&<,FH4<@FH4 F
<,0*J>"D@*>Z< BD"&@<" 596, @H<,R"b, RH@:

" )@(@&@D>@, @$b2"H,:\FH&@, F@$:`*,>4, 8@H@D@(@ >,F@&<,FH4<@ F >@&@6 >@D<@6 4:4 2"BD,H@<

& <,0*J>"D@*>@< BD"&, @$V,(@ <,0*J>"D@*>@- BD"&@&@(@ N"D"8H,D", @BD"&*Z&",H ( 4 HD,$J,H)
>,&ZB@:>,>4, :`$@(@ *@(@&@D>@(@ @$b2"H,:\FH&", F&b2">>@(@ F H"8@6 >,F@&<,FH4<@FH\` ...
G@H 0, F"<Z6 BD4>P4B BD4<,>4<, 8@(*" B@F:, 2"8:`R,>4b *@(@&@D" &@2>48"`H

@$FH@bH,:\FH&", BD4&@*bV4, & *,6FH&4, FJV,FH&J`VJ` >@D<J <,0*J>"D@*>@(@ BD"&", 8@H@D"b

>, 4<,:" 2>"R,>4b *:b F4HJ"P44 & H@< &4*,, & 8@H@D@< @>" FJV,FH&@&":" >" &D,<b

2"8:`R,>4b ^H@(@ *@(@&@D"" 597.

=48"8"b ">":@(4R>"b >@D<" >, BD4<,>b,HFb 8 " >@D<, B@ jus dispositivum", B@F8@:\8J FH@D@>Z

F&@$@*>Z &ZN@*4H\ 42 @$b2"H,:\FH&" B@ H"8@6 >@D<,, & H@< R4F:, 4 & D"FR,H, >" $J*JV,,.

309. E:,*J,H B@*R,D8>JH\, RH@ & BD4&,*,>>@6 &Z*,D08, K4HP<@D4F, @R,&4*>@, >, D"FF<"HD4&":

>4 &@BD@F @ >,*,6FH&4H,:\>@FH4 *@(@&@D", >4 &@BD@F @ ,(@ BD,8D"V,>44. +(@ @F>@&>@, &>4<">4,

$Z:@ F@FD,*@H@R,>@ >" &@BD@F, >,F@$:`*,>4b & F4HJ"P44, 8@H@DJ` <@0>@ $Z:@ $Z >"2&"H\

F4HJ"P4,6 >":4R4b &D,<b @H &D,<,>4 8@::4244 4:4 >,F@@H&,HFH&4b. )@(@&@D, 8@H@DZ6, F B,D&@(@

&2(:b*", >, F@@H&,HFH&J,H 4<B,D"H4&>@6 >@D<,, >,F@<>,>>@, >, <@0,H @FH"&"H\Fb & F4:,, @*>"8@

*@(@&@D@& H"8@(@ N"D"8H,D" F@&F,< >,<>@(@. '@D"2*@ $@:,, &,D@bH>Z F:JR"4 " >":4R4b &D,<b @H
&D,<,>4 8@::4246", 4 BD,*FH"&:b,HFb >,bF>Z<, B@R,<J H"84, F:JR"4 *@:0>Z &:,R\ 2" F@$@6

B@:>J` JHD"HJ *,6FH&4H,:\>@FH4 *@(@&@D"598. 7D@<, H@(@, F:,*J,H &>@&\ @H<,H4H\, RH@ B@

%,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& >,@$N@*4<@, RH@$Z (@FJ*"DFH&@ BD4>b:@

<,DZ *:b @$@F>@&">4b >,*,6FH&4H,:\>@FH4 4:4 BD,8D"V,>4b *,6FH&4b, 4 ^H@ &8:`R",H & F,$b

<,DZ, BD4>4<",<Z, & F@@H&,HFH&44 F@ FH"H\b<4 53 4 64. '@FJ*"DFH&@ <@0,H >, B@0,:"H\, RH@$Z

*@(@&@D FH": >,*,6FH&4H,:\>Z< 4:4 $Z: BD,8D"V,> & P,:@<, H,< >, <,>,, @>@ <@0,H $ZH\

2"8@>>@ @2"$@R,>@ @H>@F4H,:\>@ 8@>8D,H>@(@ F:JR"b &ZB@:>,>4b *@(@&@D", &FHJB"`V,(@ & 8@::424`

595 )">>@, D"FF<@HD,>4, L@8JF4DJ,HFb >" B@H,>P4":\>@6 8@::4244 <,0*J &ZB@:>,>4,<

*@(@&@D" 4 4<B,D"H4&>@6 >@D<@6. % F:JR", >@D<Z <,0*J>"D@*>@(@ @$ZR>@(@ BD"&" &@2<@0>@FH\

8@::4244 (@D"2*@ <,>\T,, >@ @>" >, 4F8:`R",HFb.

596 Fitzmaurice, Fourth Report, Yearbook ... 1959, vol. II, p. 46.

597 Ibid.

598 #@:,, R,< " F:JR"6>@," >,F@@H&,HFH&4, <,0*J D,2@:`P4,6 E@&,H" #,2@B"F>@FH4 4

B@:@0,>4b<4 ;@>D,":\F8@6 8@>&,>P44 1971 (@*" F*,:":@ B@F:,*>`` >,*,6FH&4H,:\>@6: F<.
BJ>8HZ 9 4 24 &ZT,.
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F HD,$@&">4b<4 4<B,D"H4&>@6 >@D<Z599. % F:JR", H"8@6 8@::4244 & :`$@< F:JR", >,H

&@2<@0>@FH4 *:b &Z$@D" <,0*J *&J<b >"N@*bV4<4Fb & 8@::4244 >@D<"<4.

310. 7"8 B@8"2Z&"`H D"2:4R>Z, 8@<<,>H"D44 8 BD@,8HJ FH"H,6, P,:Z6 D"* BD"&4H,:\FH&

BD@*@:0",H 4FBZHZ&"H\ @2"$@R,>>@FH\ & F&b24 F B@>bH4,< jus cogens 600. 7"8 BD,*FH"&:b,HFb,
^H" @2"$@R,>>@FH\ F&b2">" >, FH@:\8@ F @HFJHFH&4,< B@**,D084 & @H>@T,>44 @F>@&@B@:"("`V4N

P,>>@FH,6, 2"8D,B:,>>ZN & @H>@F4H,:\>@ >,<>@(4N >,@FB@D4<ZN >@D<"N jus cogens ( 2"BD,H &

@H>@T,>44 (,>@P4*", D"$FH&", BD,FHJB:,>46 BD@H4& R,:@&,R>@FH4 4 BZH@8, 2"BD,V,>4, "(D,FF44 4

>,8@H@DZ, *DJ(4,), F8@:\8@ F $,FB@8@6FH&@< @ H@<, RH@ ^H@ B@>bH4, b&:b,HFb "$F@:`H>@

>,@BD,*,:,>>Z< 4 *,FH"$4:424DJ,H *@(@&@D>Z, @H>@T,>4b. ?*>"8@ & H,R,>4, B@RH4 20 :,H,
4FH,8T4N F@ &D,<,>4 &FHJB:,>4b & F4:J %,>F8@6 8@>&,>P44 1969 (@*", >, $Z:@ F:JR"b, RH@$Z >"

jus cogens FFZ:":4F\ *:b BD42>">4b *@(@&@D" >,*,6FH&4H,:\>Z<. % H,R,>4, H@(@ 0, B,D4@*"

>"P4@>":\>Z, 4 <,0*J>"D@*>Z, FJ*Z B@*H&,D0*":4 4*,` 4<B,D"H4&>ZN >@D< & D"2:4R>ZN

8@>H,8FH"N, >, @(D">4R4&"&T4NFb *,6FH&4H,:\>@FH\` *@(@&@D@&601. 32$,("b *@ F4N B@D

JB@HD,$:,>4, F"<@(@ H,D<4>", ;,0*J>"D@*>Z6 EJ*, H,< >, <,>,,, H"80, @*@$D4: B@>bH4,

" >,DJT4<ZN >@D<" 602.

311. A@ <>,>4` EB,P4":\>@(@ *@8:"*R48", B@>bH4, 4<B,D"H4&>ZN >@D<, F@*,D0"V4NFb &

8@>&,>P4bN 1969 4 1986 (@*@&, bF>@ @*@$D,>@ 4 BJH4 >"2"* $ZH\ >, <@0,H. E@(:"F>@ FH"H\, 53,
@$V,6 *:b @$,4N 8@>&,>P46, 4<B,D"H4&>"b >@D<" @$V,(@ <,0*J>"D@*>@(@ BD"&" b&:b,HFb >@D<@6,
@H8:@>,>4, @H 8@H@D@6 *@BJFH4<@ :4T\ BD4 >":4R44 B@F:,*J`V,6 >@D<Z H"8@(@ 0, N"D"8H,D". 32

^H@(@ @BD,*,:,>4b &ZH,8",H, RH@ @$b2"H,:\FH&", B@D@0*",<Z, 4<B,D"H4&>@6 >@D<@6, *@:0>Z

BD,@$:"*"H\ >"* *DJ(4<4 @$b2"H,:\FH&"<4 & F:JR", 8@::4244. G"84< @$D"2@<, EB,P4":\>Z6

*@8:"*R48 F@(:"T",HFb F K4HP<@D4F@< 4 C@2">@< & H@<, RH@ BD4 bF>@< BD42>">44 4<B,D"H4&>@(@

N"D"8H,D" >@D<Z jus cogens ^H" >@D<" *@:0>" BD,@$:"*"H\ >"* :`$Z< 4>Z< <,0*J>"D@*>Z<

@$b2"H,:\FH&@<, >, >@FbV4< H"8@(@ 0, N"D"8H,D". ),6FH&4H,:\>@, & H"84N F:JR"bN

F@@H&,HFH&J`V,, (@FJ*"DFH&@ >, 4<,:@ $Z &Z$@D" @H>@F4H,:\>@ &ZB@:>,>4b 4:4 >,&ZB@:>,>4b: BD4

>":4R44 >,FHZ8@&84 & @$FH@bH,:\FH&"N 4<B,D"H4&>"b >@D<" *@:0>" BD,@$:"*"H\. E *DJ(@6

FH@D@>Z, BD42>">4, >,*,6FH&4H,:\>Z< *@(@&@D", 8@H@DZ6 B@ F&@4< JF:@&4b< >, &FHJB",H &

8@::424` F 8"8@6 $Z H@ >4 $Z:@ 4<B,D"H4&>@6 >@D<@6, >@ &ZB@:>,>4, 8@H@D@(@ & 8@>8D,H>@<

F:JR", <@(:@ $Z &Z2&"H\ H"8J` 8@::424`, BD,*FH"&:b,HFb 8"8 42:4T>4<, H"8 4 >,F@D"2<,D>Z<. %

H"84N F:JR"bN *@(@&@D>@, @$b2"H,:\FH&@, F@$FH&,>>@ (@&@Db, >, *,6FH&J,H603, 4 BD,4<JV,FH&,>>@6

F4:@6 @$:"*",H 4<B,D"H4&>"b >@D<". ?*>"8@, ,F:4 & $J*JV,< *@(@&@D <@0,H 4<,H\ F:JR"4

599 ED. 2"<,R">4b FJ*\4 ad hoc 9"JH,DB"8H" B@ *,:J " AD4<,>,>4, 7@>&,>P44 @
BD,*JBD,0*,>44 BD,FHJB:,>4b (,>@P4*" 4 >"8"2">44 2" >,(@ ( *":\>,6T4, BD@F\$Z @$ J8"2">44

&D,<,>>ZN <,D)", I.C.J. Reports 1993 , at pp. 439-441. EJ* >, D"FF<"HD4&": ^H4N &@BD@F@&

& F&@,< B@FH">@&:,>44.

600 E<. BJ>8H 234 &ZT,.

601 E<., >"BD4<,D, D,T,>4b GD4$J>":" B@ _(@F:"&44 B@ *,:J " ?$&4>4H,:\ BD@H4& !>H@
KJDJ>*24b" @H 10 *,8"$Db 1998 (@*" 4 ">(:46F8@6 A":"HZ :@D*@& B@ *,:J R v. Bow Street
Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No. 3 ) [1999] 2
All ER 97, esp. at pp. 108-109, 114-115 (Lord Browne-Wilkinson).

602 Threat or Use of Nuclear Weapons (Advisory Opinion ), I.C.J. Reports 1996 ,
p. 226, at p. 257 (para. 79).

603 E<. BJ>8HZ 225 4 226 &ZT,.
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BD4<,>,>4b, F@@H&,HFH&J`V4, *">>@6 4<B,D"H4&>@6 >@D<,, H@ 2"R,< 0, ^H@H *@(@&@D BD42>"&"H\

>,*,6FH&4H,:\>Z< 42- 2" B@*@$>@6 ,*4>4R>@6 8@::4244? #,2JF:@&>@, &@2>48"`V"b &D,<b @H

&D,<,>4 8@::424b F >,4<B,D"H4&>@6 >@D<@6 <,0*J>"D@*>@(@ @$ZR>@(@ BD"&" ( 8@H@D"b <@0,H 4<,H\
H@ 0, F@*,D0">4,, RH@ 4 *@(@&@D) >, *,:":@ $Z >,*,6FH&4H,:\>Z< ^HJ @$ZR>@- BD"&@&J` >@D<J &

$J*JV,<.

312. ="*@ :4 JFHD">bH\ H"8J` 8@::424` >" JD@&>, &H@D4R>ZN >@D< 4:4 BD"&4:\>,, $Z:@ $Z

D"FF<"HD4&"H\ ,, ( B@*@$>@ F@(:"F4`604) & 8@>H,8FH, L@D<J:4D@&84 B,D&4R>@(@ @$b2"H,:\FH&"?
)">>"b F4HJ"P4b >,4*,>H4R>" F4HJ"P44 F F@(:"F4,<, B@F8@:\8J, 8"8 @$@F>@&Z&",HFb &ZT,,
HD,$@&">4, F@(:"F4b 4<<">,>H>@ 8@>8D,H>@6 >@D<, 4:4 @$b2"H,:\FH&J, & H@ &D,<b 8"8 ^LL,8H

4<B,D"H4&>ZN >@D< >, b&:b,HFb &>JHD,>>, BD4FJV4< ^H@6 >@D<, 4:4 @$b2"H,:\FH&J 4 &@2>48",H &

8"R,FH&, "FB,8H" F4FH,<Z <,0*J>"D@*>@(@ BD"&". G,< >, <,>,,, B@ 8D"6>,6 <,D, & >,8@H@DZN

@H>@T,>4bN, &@2*,6FH&4, 4:4 ^LL,8H 4<B,D"H4&>ZN >@D< BD,*T,FH&J,H &H@D4R>Z< >@D<"<

@H&,HFH&,>>@FH4 4:4 4<,,H <,FH@ >,2"&4F4<@ @H >4N, 8 BD4<,DJ, & F:JR", FH"H\4 53 F"<@6

%,>F8@6 8@>&,>P44. +F:4 *@(@&@D >,*,6FH&4H,:,>, >, &@2>48",H @$b2"H,:\FH&", 8 8@H@D@<J <@0,H

BD4<,>bH\Fb (:"&" V. =@ &F,(*" :4 H"8@&" F4HJ"P4b? %@BD@F <@0>@ B@FH"&4H\ F:,*J`V4<

@$D"2@<: 8@(*" & BD@,8H, FH"H,6 (@&@D4HFb @$ @$b2"H,:\FH&"N (@FJ*"DFH& & F@@H&,HFH&44 F

BD4<,>4<Z<4 B,D&4R>Z<4 >@D<"<4, H@ D"FF<"HD4&"`HFb :4 ^H4 @$b2"H,:\FH&" & >,< 8"8 @$V4, B@

F&@,6 L@D<,? =, b&:b`HFb :4 ^H4 @$b2"H,:\FH&" BD4<,>4<Z<4 8 8@>8D,H>Z< F@@H&,HFH&J`V4<

(@FJ*"DFH&"< & 8@>8D,H>ZN @$FH@bH,:\FH&"N 8"0*@(@ 8@>8D,H>@(@ F:JR"b? 7@D@R, (@&@Db, b&:b`HFb

:4 @$b2"H,:\FH&", JB@<b>JHZ, & FH"H\bN 3(a) 4 16 @$V4<4 B@ N"D"8H,DJ, 4:4 @>4 >@FbH &

&ZF@8@6 FH,B,>4 4>*4&4*J":424D@&">>Z6 4 8@>8D,H424D@&">>Z6 N"D"8H,D? A@F:,*>bb 8@>P,BP4b

BD4 FHD@(@< BD4<,>,>44 <@(:" $Z B@:>@FH\` D"2DJT4H\ R"FH\ B,D&J` BD@,8H" FH"H,6, @H>,Fb &F,

B@* ^(4*J B,D&4R>ZN >@D<. 3 &F, 0, ^H@ >, BD,*FH"&:b,HFb B@:,2>Z< D,2J:\H"H@< 4:4

D,2J:\H"H@<, F@@H&,HFH&J`V4< 4>H,D,F"< D"2D"$@H84 F4FH,<"H4R,F8@(@ B@*N@*" 8 @H&,HFH&,>>@FH4

(@FJ*"DFH&. G"84< @$D"2@<, BD,*FH"&:b,HFb D"2J<>Z< BD@*@:0"H\ FR4H"H\ @$b2"H,:\FH&",
b&:b`V4,Fb BD,*<,H@< D"FF<@HD,>4b & BD@,8H, FH"H,6 @$b2"H,:\FH&"<4 @$V,(@ N"D"8H,D" 4:4, B@

8D"6>,6 <,D,, &8:`R"`V4<4 @$b2"H,:\FH&" @$V,(@ N"D"8H,D". !>":@(4R>Z< @$D"2@<

BD,*FH"&:b,HFb J<,FH>Z< @HD"24H\ BD,4<JV,FH&,>>@, &@2*,6FH&4, 4<B,D"H4&>ZN >@D< in casu - &

F4HJ"P4bN 4<,`V,6Fb 4>@(*" 8@::4244 - & 8"R,FH&, @$FH@bH,:\FH&", 4F8:`R"`V,(@

BD@H4&@BD"&>@FH\ & F@@H&,HFH&44 F B@:@0,>4b<4 (:"&Z V R"FH4 B,D&@6605.

313. E@@H&,HFH&,>>@ (:"&" V *@:0>" F@*,D0"H\ B@:@0,>4, @ H@<, RH@ BD@H4&@BD"&>@FH\ *,b>4b

(@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J @$b2"H,:\FH&J, 4F8:`R",HFb, ,F:4 F@&,DT,>4b

^H@(@ *,b>4b HD,$J,H & F:@04&T4NFb @$FH@bH,:\FH&"N 4<B,D"H4&>"b >@D<" @$V,(@ <,0*J>"D@*>@(@

BD"&". E:,*J,H B@*R,D8>JH\, RH@ *:b ^H@6 P,:4 *@FH"H@R>" :4T\ BDb<"b 8@::424b <,0*J @$@4<4

@$b2"H,:\FH&"<4, H. ,. >,&@2<@0>@FH\ &ZB@:>4H\ @*>@&D,<,>>@ @$" @$b2"H,:\FH&" & &@2>48T4N

@$FH@bH,:\FH&"N606.

604 E<. BJ>8H 241 &ZT,.

605 " =@<4>":4FHF846" B@*N@* 8 @$b2"H,:\FH&"<, 8@H@DZ6 @H&,D(",HFb 2*,F\, <@( $Z 4<,H\

*@B@:>4H,:\>Z, B@F:,*FH&4b *:b (:"&Z V. ?> J8D,B4: $Z @R,>\ J28J` 8@>P,BP4` (:"&Z

( @N&"HZ&"b :4T\ @$FH@bH,:\FH&", 4F8:`R"`V4, @H&,HFH&,>>@FH\, " >, BD@H4&@BD"&>@FH\). G"8@6

B@*N@* 4<,: $Z H,>*,>P4` 8 4F8:`R,>4` FH"H\4 34 @ F"<@@$@D@>,.

606 G,8FH BD,*:"(",<@6 FH"H\4 F<. & BJ>8H, 656 >40,.
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b) "Exceptio inadimplenti non est adimplendum "

314. ;"8F4<" "exceptio inadimplenti non est adimplendum" ( >" 8@H@DJ` R"FH@ FFZ:"`HFb

8"8 >" exceptio inadimpleti contractus) F&@*4HFb 8 4*,, @ H@<, RH@ JF:@&4,< &ZB@:>,>4b

*&JFH@D@>>,(@ @$b2"H,:\FH&" @*>@6 FH@D@>@6 b&:b,HFb B@FH@b>>@, &ZB@:>,>4, ^H@(@ @$b2"H,:\FH&"

*DJ(@6 FH@D@>@6. ?>" F&b2">" F $@:,, T4D@84< BD4>P4B@<, (:"FbV4<, RH@ @*>" 42 FH@D@> >,

*@:0>" 4<,H\ &@2<@0>@FH4 F &Z(@*@6 *:b F,$b 4FB@:\2@&"H\ *@BJV,>>@, ,6 F"<@` >"DJT,>4,.
]H@ $Z:@ FL@D<J:4D@&">@ A@FH@b>>@6 B":"H@6 B@ *,:J @ L"$D48, & M@0J&, ( _D4F*48P4b)
F:,*J`V4< @$D"2@<:

" ]H@ ... @$V,BD4>bHZ6 BD4>P4B & `D4FBDJ*,>P44 <,0*J>"D@*>@(@ "D$4HD"0", " H"80, &

*,bH,:\>@FH4 >"P4@>":\>ZN FJ*@&, (:"FbV46, RH@ @*>" FH@D@>" >, <@0,H &@FB@:\2@&"H\Fb

H,<, RH@ *DJ("b FH@D@>" >, &ZB@:>4:" 8"8@,- H@ @$b2"H,:\FH&@ 4:4 >, BD4$,(:" 8 8"84<- H@
FD,*FH&"< B@:JR,>4b F"H4FL"8P44, ,F:4 B,D&"b FH@D@>" 8"84<- H@ BD@H4&@BD"&>Z< "8H@<

B@<,T":" B@F:,*>,6 FH@D@>, &ZB@:>4H\ @$b2"H,:\FH&@, @ 8@H@D@< 4*,H D,R\, 4:4 @$D"H4H\Fb

& FJ* 8"8 8 FD,*FH&J, 8@H@D@, $Z:@ $Z @H8DZH@ *:b >,," 607.

G"84< @$D"2@<, exceptio *,6FH&J,H H@R>@ H"8 0,, 8"8 4 *DJ(4, @$FH@bH,:\FH&", 4F8:`R"`V4,

BD@H4&@BD"&>@FH\, 4 HD,$J,H D"FF<@HD,>4b & >"FH@bV,< *@8J<,>H,.

AD4<,>,>4, exceptio & <,0*J>"D@*>@< BD,P,*,>H>@< BD"&,

315. AD4<,>,>4, $Z:@ @*>4< 42 &@BD@F@&, D"FF<"HD4&"&T4NFb B@ *,:J @$ @H&@*, &@* 42 D,84

;""F ( =4*,D:">*Z BD@H4& #,:\(44) 608. A@ *">>@<J *,:J =4*,D:">*Z BD,*Xb&:b:4 BD,H,>24`, &

R"FH>@FH4, @H>@F4H,:\>@ 2"$@D" &@*Z #,:\(4,6 *:b @D@T,>4b 4 *DJ(4N P,:,6 42 8@>8D,H>@(@

T:`2" >" $,:\(46F8@6 FH@D@>,, RH@, 8"8 JH&,D0*":@F\, $Z:@ >,2"8@>>Z< B@ *&JFH@D@>>,<J

*@(@&@DJ 1863 (@*". #,:\(4b JH&,D0*":", RH@ 4FB@:\2@&">4, ,` T:`2" >, $Z:@ >,BD"&@<,D>Z<,
JR4HZ&"b ">":@(4R>@, 4FB@:\2@&">4, =4*,D:">*"<4 T:`2" >" ,, FH@D@>,. 7D@<, H@(@, @>"

JH&,D0*":", RH@ " B@FHD@4& >,8@H@DZ, F@@DJ0,>4b &@BD,84 JF:@&4b< )@(@&@D", 2"b&4H,:\ H,<

F"<Z< B@H,Db: BD"&@ 4FB@:\2@&"H\ FFZ:8J >" )@(@&@D BD@H4& ?H&,HR48"". EJ* B@**,D0": @F>@&>@,

JH&,D0*,>4, #,:\(44, & R"FH>@FH4, FD"&>4& 4FB@:\2@&">4, @$@4N T:`2@&:

" =4 @*4> 42 ^H4N T:`2@& >, b&:b,HFb B@*"`V4<, >@ H,< >, <,>,, @$" 42 >4N &ZBJF8"`H

T:`2@&J` &@*J & 8">": 4 H,< F"<Z< B@*"`H & >,(@ &@*J 4>Z< @$D"2@<, >,0,:4 R,<

B@*"`V4, F@@DJ0,>4b, BD,*JF<@HD,>>Z, *@(@&@D@< ... % ^H4N @$FH@bH,:\FH&"N EJ* >"N@*4H

2"HDJ*>4H,:\>Z< F@(:"F4H\Fb F H,<, RH@ =4*,D:">*Z & >"FH@bV,, &D,<b 4<,`H @F>@&">4,

*:b 0":@$Z & @H>@T,>44 FHD@4H,:\FH&" 4 ^8FB:J"H"P44 T:`2", R,<J @>4 F"<4 B@*":4

BD4<,D & BD@T:@<" 609.

% F&@,< @F@$@< <>,>44 FJ*\b !:\H"<4D" @HD4P":, RH@ @$b2"H,:\FH&" @$,4N FH@D@> >@FbH

*&JFH@D@>>46 N"D"8H,D; F@@H&,HFH&,>>@, #,:\(4b >, <@(:" FFZ:"H\Fb >" B@&,*,>4, =4*,D:">*@& 8"8

>" @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\610. EJ*\4 !>P4:@HH4 ( 2"b&4&T46 @F@$@,

607 P.C.I.J. Series A , No. 9 (1927), p. 31.

608 P.C.I.J. Series A/B , No. 70 (1937).

609 Ibid., p. 25.

610 Ibid., p. 43.
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<>,>4,) 4 M"*F@> >, F@(:"F4:4F\ F ^H4<. EJ*\b !>P4:@HH4, 8"F"bF\ *@B@:>4H,:\>@(@

BD,*FH"&:,>4b #,:\(44, 2"b&4:, RH@:

" a J$,0*,>, RH@ BD4>P4B, :,0"V46 & @F>@&, ^H@(@ BD,*FH"&:,>4b (inadimplenti non est
adimplendum), >"FH@:\8@ FBD"&,*:4&, >"FH@:\8@ @$V,BD42>">, RH@ @> *@:0,> BD4<,>bH\Fb

4 & <,0*J>"D@*>ZN @H>@T,>4bN. % :`$@< F:JR",, ^H@ @*4> 42 H,N " @$V4N BD4>P4B@&
BD"&", BD42>">>ZN P4&4:42@&">>Z<4 >"P4b<4", 8@H@DZ, EJ* BD4<,>b,H & F4:J FH"H\4 38
F&@,(@ EH"HJH"" 611.

EJ*\b M"*F@> F@F:":Fb 8"8 >" ">":@(4R>Z, BD4>P4BZ ">(:46F8@(@ BD"&" FBD"&,*:4&@FH4, H"8 4 >"

(D"0*">F8@- BD"&@&Z, 4FH@R>484 4 2"b&4::

" 7@(*" *&, FH@D@>Z &2b:4 >" F,$b 4*,>H4R>@, 4:4 &2"4<>@, @$b2"H,:\FH&@ 4 @*>" 42 FH@D@>

>,BD,DZ&>@ >, &ZB@:>b,H ^H@ @$b2"H,:\FH&@, H@, 8"8 BD,*FH"&:b:@F\ $Z, &"0>Z6 BD4>P4B

FBD"&,*:4&@FH4 F@FH@b: $Z & H@<, RH@$Z >, D"2D,T"H\ ,6 4FB@:\2@&"H\ ">":@(4R>@,

>,&ZB@:>,>4, ^H@(@ @$b2"H,:\FH&" *DJ(@6 FH@D@>@6. ]H@H BD4>P4B >"N@*4H F&@, &ZD"0,>4, &

H"8 >"2Z&",<ZN <"8F4<"N FBD"&,*:4&@FH4, 8@H@DZ, 4<,:4 $@:\T@, &:4b>4, & H&@DR,F846

B,D4@* D"2&4H4b ">(:@- "<,D48">F8@(@ BD"&" ... %,F\<" ">":@(4R>Z6 BD4>P4B $Z: BD4>bH &

D4<F8@< BD"&, ... AD4>P4B exceptio non adimpleti contractus HD,$@&": @H 4FHP"

*@8"2"H\, RH@ @> &ZB@:>4: 4:4 BD,*:@04: &ZB@:>4H\ F&@, @$b2"H,:\FH&@ ... )"0, H"<, (*,

8@*,8F ND">4H <@:R">4, B@ ^H@<J &@BD@FJ, A:">4@:\ JFH">"&:4&",H @$V46 BD4>P4B,
(:"FbV46: " %@ &F,N *&JFH@D@>>4N @H>@T,>4bN 8"0*"b 42 *&JN FH@D@> <@0,H HD,$@&"H\ H@,
RH@ ,6 BD4R4H",HFb, :4T\ & F:JR",, ,F:4 @>" F"<" F@(:"T",HFb &ZB@:>4H\ F&@,

@$b2"H,:\FH&@". ]H@H @$V46 BD4>P4B H"8@&, RH@ ;,0*J>"D@*>@<J EJ*J F:,*J,H BD4<,>bH\

,(@ @R,>\ J<,D,>>@. #,2JF:@&>@, >, FR4H",HFb, RH@ B@:>@, &ZB@:>,>4, &F,N F&@4N

@$b2"H,:\FH& B@ *@(@&@DJ *@:0>@ $ZH\ *@8"2">@ & 8"R,FH&, JF:@&4b, BD,*T,FH&J`V,(@

@$D"V,>4` (@FJ*"DFH&" & <,0*J>"D@*>Z6 FJ* F P,:\` B@:JR4H\ H@:8@&">4, ^H@(@ *@(@&@D".
G,< >, <,>,,, & *@:0>@< F:JR", 4 BD4 HV"H,:\>@< JR,H, >,@$N@*4<ZN @(D">4R,>46 FJ*,
F&b2">>Z6 <,0*J>"D@*>Z< BD"&@<, >, *@:0,> @H8"2Z&"H\Fb @H BD4<,>,>4b FH@:\ @R,&4*>@

FBD"&,*:4&@(@ BD4>P4B"" 612.

316. % " !B,::bP44, 8"F"`V,6Fb `D4F*48P44 E@&,H" 37!?", EJ* B@*R,D8>J:, RH@ BD@FH@,

JH&,D0*,>4, @*>@6 FH@D@>Z *@(@&@D" @ H@<, RH@ *DJ("b FH@D@>" F@&,DT4:" <"H,D4":\>@,

>"DJT,>4, ^H@(@ *@(@&@D", >, <@0,H B@2&@:4H\ B,D&@6 FH@D@>, & @*>@FH@D@>>,< B@Db*8, FR4H"H\

^H@H *@(@&@D BD,8D"V,>>Z< 4:4 BD4@FH">@&:,>>Z<613. % F&@,< @F@$@< <>,>44 FJ*\b *, 7"FHD@

BDb<@ F@F:":Fb >" exceptio & 8@>H,8FH, JH&,D0*,>4b 3>*44 @ H@<, RH@ " >, <@0,H &@2>48>JH\
>48"8@(@ &@BD@F" H@:8@&">4b 4:4 BD4<,>,>4b & @H>@T,>44 *@(@&@D", 8@H@DZ6 BD,8D"H4:

FJV,FH&@&">4, 4:4 *,6FH&4, 8@H@D@(@ $Z:@ BD4@FH">@&:,>@" 614. ?F>@&Z&"bF\ >" BD4>P4B,,

611 Ibid., p. 50.

612 Ibid., p. 70, citing, inter alia, Planiol, Droit civil , vol. 2, 6th ed.
(1912), p. 320.

613 I.C.J. Reports 1972 , p. 42, at p. 67 (para. 38).

614 Ibid., p. 124.
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2"8D,B:,>>@< & FH"H\, 60 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, " 8@H@DZ6
&ZH,8",H 42 *@(@&@D>@(@ N"D"8H,D" *@(@&@D@&" 615, FJ*\b *, 7"FHD@ 2"b&4::

" =, F:,*J,H @FH"&:bH\ $,2 &>4<">4b H@H L"8H, RH@ ^H" >@D<" @H8DZ&",H &@2<@0>@FH\ FFZ:84

>" exceptio inadimplenti non est adimplendum. ="DJT,>4, @$b2"H,:\FH&" >, b&:b,HFb

BD4R4>@6 >,*,6FH&4H,:\>@FH4 4:4 BD,8D"V,>4b *@(@&@D". ?>@ b&:b,HFb 4FH@R>48@<

@H&,HFH&,>>@FH4 4 >@&ZN @$b2"H,:\FH& 4:4 F">8P46. %<,FH, F ^H4< 4<,>>@ <"H,D4":\>@,

>"DJT,>4, *@(@&@D" *",H BD"&@ B@H,DB,&T,6 FH@D@>, FFZ:"H\Fb >" >,(@, F H,< RH@$Z

BD,8D"H4H\ 4:4 BD4@FH">@&4H\ *,6FH&4, *@(@&@D"" 616.

317. % *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T ^H@H &@BD@F &@2>48 & *@&@:\>@ 8@>8D,H>@6 4

>,@$ZR>@6 L@D<,. 7"8 @H<,R":@F\ &ZT,, EJ* FR,:, RH@ %,>(D4b >, 4<,:" @F>@&">46 *:b

BD4@FH">@&84 4 BD,8D"V,>4b D"$@HZ >"* BD@,8H@< & B,D4@* 1989-1991 (@*@&, @*>"8@ & D"&>@6

<,D, 4 Q,N@F:@&"84b >, 4<,:" BD"&" & @*>@FH@D@>>,< B@Db*8, @H&@*4H\ &@*Z )J>"b *:b P,:,6

F&@,(@ " %"D4">H" C". E@@H&,HFH&,>>@ @$, FH@D@>Z >"DJT4:4 )@(@&@D 1977 (@*", @*>"8@ EJ*

@H8"2":Fb B@2&@:4H\ %,>(D44 4FB@:\2@&"H\ >"DJT,>4,, *@BJV,>>@, Q,N@F:@&"84,6 ( >,F@<>,>>@,
<"H,D4":\>@, >"DJT,>4,), & 8"R,FH&, @F>@&">4b *:b BD,8D"V,>4b *,6FH&4b *@(@&@D". ?F>@&Z&"bF\

>" &Z*,D08, 42 *,:" @ L"$D48, & M@0J&,, @ 8@H@D@< (@&@D4:@F\ &ZT,, EJ* 2"b&4:, RH@ @> >,

<@0,H:

" @FH"&4H\ $,2 &>4<">4b H@H L"8H, RH@ Q,N@F:@&"84b F@&,DT4:" <,0*J>"D@*>@- BD@H4&@BD"&>@,
*,b>4,, 2"*,6FH&@&"& %"D4">H C & D,2J:\H"H, F@$FH&,>>@(@ BD@H4&@BD"&>@(@ B@&,*,>4b

%,>(D44 ... %,>(D4b F&@4< F@$FH&,>>Z< B@&,*,>4,< >">,F:" JV,D$ F&@,<J BD"&J BD,8D"H4H\

*,6FH&4, )@(@&@D"; ^H@ >, 42<,>4:@ $Z *,:", *"0, ,F:4 $Z Q,N@F:@&"84b 8@ &D,<,>4

BD,*B@:"(",<@(@ BD,8D"V,>4b *,6FH&4b *@(@&@D" >"DJT4:" 8"8@,- H@ B@:@0,>4,, 4<,`V,,

4F8:`R4H,:\>@ &"0>@, 2>"R,>4, *:b *@FH40,>4b P,:4 )@(@&@D"" 617.

%B@F:,*FH&44 EJ* @H<,H4:, RH@ " BD4>P4B ex injuria jus non oritur B@*H&,D0*",HFb

2"8:`R,>4,< EJ*" @ H@<, RH@ BD"&@@H>@T,>4,, F@2*">>@, )@(@&@D@< 1977 (@*", F@ND">b,HFb 4 >,

<@0,H & *">>@< F:JR", D"FF<"HD4&"H\Fb 8"8 JHD"H4&T,, *,6FH&4H,:\>@FH\ & D,2J:\H"H,

BD@H4&@BD"&>@(@ B@&,*,>4b" 618. %<,FH, F H,< F:,*J,H @H<,H4H\, RH@ >"DJT,>4, )@(@&@D",

615 Ibid., p. 129.

616 Ibid., p. 128 (footnote). EJ*\b *, 7"FHD@ *@$"&:b,H *":,,, RH@ " 4<,>>@ >"DJT,>4,
BD"& 4:4 @$b2"H,:\FH&, BD@4FH,8"`V4N 42 *@(@&@D,>>@FH4, :,04H & @F>@&, exceptio non
adimpleti" ( FHD. 129 H,8FH" >" ">(:46F8@< b2Z8,), J8"2Z&"b H,< F"<Z< >" @(D">4R4H,:\>Z,

D"<84 JH&,D0*,>4b 3>*44.

617 I.C.J. Reports 1997 , p. 7, at p. 67 (para. 110).

618 Ibid., at p. 76 (para. 133). % R4F:, 2"b&:,>46 @$ @F@$@< <>,>44 B@ *">>@<J

&@BD@FJ F<. 2"b&:,>4, AD,*F,*"H,:b S&,$,:b ( H"< 0,, FHD. 85 H,8FH" >" ">(:46F8@< b2Z8,) 4:4

@F@$Z, <>,>4b FJ*,6 ',DP,(" 4 K:"6TN"J^D", 8@H@DZ, @$" FR4H"`H D,T"`V4< ^:,<,>H@<

F,D\,2>@FH\ 4:4 @HFJHFH&4, F@D"2<,D>@FH4 >"DJT,>4b Q,N@F:@&"84,6 F&@4N @$b2"H,:\FH& & FD"&>,>44

F >"DJT,>4,<, *@BJV,>>Z< %,>(D4,6: H"< 0,, FHD. 198 H,8FH" >" ">(:46F8@< b2Z8, ( FJ*\b
',DP,() 4 FHD. 212 H,8FH" >" ">(:46F8@< b2Z8, ( FJ*\b K:"6TN"J^D, B@*R,D84&"`V46, RH@

" BD4>P4B, (:"FbV46, RH@ >4 @*>@ (@FJ*"DFH&@ >, <@0,H B@:JR"H\ &Z(@*Z @H F&@,(@ F@$FH&,>>@(@

>"DJT,>4b BD"&@&@(@ @$b2"H,:\FH&", >, @BD"&*Z&",H RD,2<,D>ZN @H&,H>ZN <,D"). E<. H"80,

( BD@*@:0,>4,...)
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*@BJV,>>@, E:@&"84,6 B@2*>,,, $Z:@ " &Z2&">@" BD,*T,FH&@&"&T4< >"DJT,>4,<, F@&,DT,>>Z<

%,>(D4,6 ( & H@< F<ZF:,, RH@ @>@ $Z:@ causa sine qua non), ,(@ BD4R4>@6 >, F:J04:@ D">,,

*@BJV,>>@, >"DJT,>4, B@ F<ZF:J D,T,>4b B@ *,:J @ L"$D48, & M@0J&,. %<,FH@ ^H@(@ @>@ $Z:@,
B@ <>,>4` EJ*", >,2"&4F4<@ BD@H4&@BD"&>Z<.

?F>@&Z "exceptio" & FD"&>4H,:\>@< BD"&,

318. 7"8 J8"2":4 FJ*\4 !>P4:@HH4 4 M"*F@> B@ *,:J @$ @H&@*, &@* 42 D,84 ;""F, BD4>P4B,
:,0"V46 & @F>@&, exceptio, B@:\2J,HFb T4D@84< BD42>">4,< & >"P4@>":\>ZN BD"&@&ZN F4FH,<"N

BD4<,>4H,:\>@ 8@ &2"4<>Z< 4:4 *&JFH@D@>>4< @$b2"H,:\FH&"<, H. ,. H"<, (*, BD,*FH"&:b,HFb

bF>Z<, RH@ &ZB@:>,>4, @$b2"H,:\FH&" @*>@6 FH@D@>@6 b&:b,HFb :4$@ BD,*&"D4H,:\>Z< JF:@&4,<

4:4 @*>@&D,<,>>Z< JF:@&4,< &ZB@:>,>4b H@(@ 0, 4:4 F&b2">>@(@ F >4< @$b2"H,:\FH&" *DJ(@6

FH@D@>@6. !>":@(4R>"b F4HJ"P4b &@2>48",H, 8@(*" >"DJT,>4, @*>@6 FH@D@>@6 b&:b,HFb F:,*FH&4,<

4 BDb<Z< D,2J:\H"H@< >"DJT,>4b, D">,, *@BJV,>>@(@ *DJ(@6 FH@D@>@6 ( >"BD4<,D, ,F:4 2"*,D08"

& 2"&,DT,>44 @BD,*,:,>>@6 D"$@HZ @*>@6 FH@D@>@6 BD4R4>,>" 2"*,D08@6 & B@FH"&8, >,@$N@*4<@(@

@$@DJ*@&">4b *DJ(@6 FH@D@>@6). 7D@<, H@(@, & >"P4@>":\>@< BD"&, ( 8"8 & &ZT,JB@<b>JHZN
F:JR"bN, 8"F"`V4NFb *@(@&@D@&) BD,*<,H@< D"FF<@HD,>4b, 8"8 BD,*FH"&:b,HFb, F:J04H

@$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\ BD4<,>4H,:\>@ 8 BD@*@:0"`V,<JFb &ZB@:>,>4`

@$b2"H,:\FH&", " >, 8 ,(@ BD,8D"V,>4`. 7"8 @H<,R",H GD,6H,:\ B@F:, HV"H,:\>@(@ ">":42"

FD"&>4H,:\>@(@ BD"&" & ^H@6 @$:"FH4:

" ]LL,8H exceptio & 'C!/)!=E7?; AC!%+ >,@$N@*4<@ @H:4R"H\ @H ^LL,8H"

BD,8D"V,>4b *,6FH&4b ... AD,8D"V,>4, *,6FH&4b BD,8D"V",H @$b2">>@FH\ 8"0*@6 FH@D@>Z

B@ &ZB@:>,>4`, N@Hb @$FH@bH,:\FH&", *"`V4, H"8@, FD,*FH&@, <@(JH *"&"H\ B@H,DB,&T,6

FH@D@>, BD"&@ >" &@2<,V,>4, JV,D$"; @>@ H"80, *",H B@H,DB,&T,6 FH@D@>, BD"&@ >" &@2&D"H

8 F&@,<J F@$FH&,>>@<J &ZB@:>,>4` B@F:, &@FFH">@&:,>4b H@(@, RH@ ^H" FH@D@>" B@:JR4:" B@

*@(@&@DJ. Exceptio >, *",H H"8@(@ ^LL,8H", @*>"8@ B@D@0*",H H@, RH@ $Z:@ >"2&">@

" B@24P4,6 @04*">4b". ]H@ " @H:"("H,:\>@, &@2D"0,>4,", 8@H@D@, >, BD,8D"V",H 8@>HD"8H, "

BD@FH@ *",H BD"&@ B@H,DB,&T,6 FH@D@>, & H,R,>4, *">>@(@ &D,<,>4 @H8"2Z&"H\Fb &ZB@:>bH\

H@, RH@ &N@*4H & ,(@ *@:` ... A@H,DB,&T"b FH@D@>" <@0,H 4FB@:\2@&"H\ exceptio 8"8 &

FJ*,$>ZN D"2$4D"H,:\FH&"N, H"8 4 &@ &>,FJ*,$>@< B@Db*8,. 7@(*" @$FH@bH,:\FH&" H"8@&Z, RH@

@>4 @BD"&*Z&"`H @H8"2 B@H,DB,&T,6 FH@D@>Z @H &ZB@:>,>4b, H@ FJ* @$b2"> BD4&@*4H\ &

*,6FH&4, exceptio: J >,(@ >,H F&@$@*Z *,6FH&46 & ^H@< &@BD@F, - *"0, & H,N F4FH,<"N

( H"84N, 8"8 LD">PJ2F8"b), & 8@H@DZN FD,*FH&@ & &4*, BD,8D"V,>4b *,6FH&4b B@*B"*",H B@*

*4F8D,P4@>>Z, B@:>@<@R4b FJ*"" 619.

319. AD4>P4B exceptio @HD"0,> H"80, & *@8J<,>H"N <,0*J>"D@*>@(@ H@D(@&@(@ BD"&". 7

BD4<,DJ, FH"H\b 80 7@>&,>P44 _=E3GC!9 @ *@(@&@D"N <,0*J>"D@*>@6 8JB:4- BD@*"04 H@&"D@&
1980 (@*" BD@FH@ BD,*JF<"HD4&",H, RH@:

618 (... BD@*@:0,>4,)
2"b&:,>4, FJ*\4 C,2,8" >" FHD. 86 H,8FH" >" ">(:46F8@< b2Z8,. ?*>"8@ FJ*\b #,*0"J4

D,T4H,:\>@ &@2D"0",H BD@H4& ^H@6 H@R84 2D,>4b, @H<,R"b, RH@ *@(@&@DZ " >,:\2b J>4RH@0"H\,
>"DJT"b 4N. 1" 4F8:`R,>4,< &2"4<>@(@ F@(:"F4b, (@FJ*"DFH&" >, <@(JH 42$"&4H\Fb @H F&@4N

*@(@&@D>ZN @$b2"H,:\FH& F H"8@6 :,(8@FH\`" ( H"< 0,, FHD. 138 H,8FH" >" ">(:46F8@< b2Z8,).

619 G.H. Treitel, Remedies for Breach of Contract. A Comparative Account
(Oxford, Clarendon Press, 1987), pp. 310-311; ,(@ ">":42 F<. pp. 245-317 (" 2"V4H"

@H8"2" @H &ZB@:>,>4b").
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" EH@D@>" >, <@0,H FFZ:"H\Fb >" >,4FB@:>,>4, @$b2"H,:\FH&" *DJ(@6 FH@D@>@6 & H@6
<,D,, & 8"8@6 ^H@ >,4FB@:>,>4, &Z2&">@ *,6FH&4b<4 4:4 JBJV,>4b<4 B,D&@6 FH@D@>Z".

7"8 BD,*FH"&:b,HFb, *:b P,:,6 FH"H\4 80 >, &"0>@, $Z:@ :4 BD@H4&@BD"&>Z< 4:4 BD"&@<,D>Z<

*,b>4, 4:4 $,2*,6FH&4,, 8@H@D@, b&4:@F\ BD4R4>@6 >,4FB@:>,>4b. ]H@H BD4>P4B FL@D<J:4D@&">

B@- 4>@<J B@* DJ$D48@6 " @H8"2 @H 4FB@:>,>4b" & FH"H\, 7.1.3 AD4>P4B@& <,0*J>"D@*>ZN

8@<<,DR,F84N *@(@&@D@& _=3)CI!, & 8@H@D@6 BD,*JF<"HD4&",HFb, RH@ " 8@(*" &ZB@:>,>4, *@:0>@
@FJV,FH&:bH\Fb FH@D@>"<4 @*>@&D,<,>>@, :`$"b FH@D@>" <@0,H @H8"2"H\Fb @H &ZB@:>,>4b", ,F:4 J

*DJ(@6 FH@D@>Z >,H 0,:">4b 4 FB@F@$>@FH4 8 &ZB@:>,>4`.

E:,*J,H :4 BD42>"&"H\ ^H@H BD4>P4B & BD@,8H, FH"H,6?

320. % F&@,< R,H&,DH@< *@8:"*, @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& F^D )0,D":* K4HP<@D4F

@$FJ0*": ^H@H BD4>P4B & D"<8"N " @$FH@bH,:\FH&, @BD"&*Z&"`V4N >,&ZB@:>,>4,". ?> >, $Z:

J&,D,>, >"F8@:\8@ BD"&4:\>@ @> 8:"FF4L4P4DJ,HFb 8"8 @BD"&*">4, "ab extra & F4:J *,6FH&4b

@$V,6 >@D<Z <,0*J>"D@*>@(@ BD"&"" 4:4 "ab intra & F4:J @*>@(@ 42 JF:@&46 *@(@&@D",
B@*D"2J<,&",<@(@ & >,< >" @F>@&">44 <,0*J>"D@*>@(@ BD"&"" 620. ?*>"8@ @> $Z: J&,D,> & H@<,
RH@ ^H@H BD4>P4B FJV,FH&J,H, 4 @> FL@D<J:4D@&": ,(@ &,F\<" T4D@8@:

" E JR,H@< BD4>P4B" &2"4<>@FH4 4 2" 4F8:`R,>4,< 8:"FF" [ <>@(@FH@D@>>4N *@(@&@D@&
" P,:@FH>@(@" H4B" ..., & 8@H@DZN F4:" @$b2"H,:\FH&" FJV,FH&J,H F"<" B@ F,$,, b&:b,HFb

"$F@:`H>@6 4 BD4FJV,6 8"0*@<J JR"FH>48J, >,2"&4F4<@ @H ,(@ @FJV,FH&:,>4b *DJ(4<4],
>,&ZB@:>,>4, *@(@&@D>@(@ @$b2"H,:\FH&" @*>4< 42 JR"FH>48@& *@(@&@D" $J*,H @BD"&*Z&"H\,
B@8" BD@*@:0",HFb H"8@, >,&ZB@:>,>4,, ^8&4&":,>H>@, 4 ">":@(4R>@, >,&ZB@:>,>4, *DJ(4<

JR"FH>48@< 4:4 *DJ(4<4 JR"FH>48"<4" 621.

+(@ 8@<<,>H"D46 $Z: H"80, bF>Z< & H@< B:">,, RH@ ^H@ B@:@0,>4, D"FF<"HD4&":@F\ 8"8 @$V46

BD4>P4B, " >, H@:\8@ 8"8 BD4<,>4<Z6 8 *@(@&@D>Z< @$b2"H,:\FH&"<:

" % <,0*J>"D@*>@< BD"&, FJV,FH&J,H @$V,, >@D<" @ &2"4<>@FH4, B@*D"2J<,&"`V"b, RH@

>,&ZB@:>,>4, @*>4< (@FJ*"DFH&@< F&@4N <,0*J>"D@*>ZN @$b2"H,:\FH& & H@< 4:4 4>@<

8@>8D,H>@< @H>@T,>44 :4$@ *"FH *DJ(4< (@FJ*"DFH&"< BD"&@ >" ">":@(4R>@, >,&ZB@:>,>4, &

@H>@T,>44 ^H@(@ (@FJ*"DFH&", :4$@, H"8 4:4 4>"R,, :4T4H ^H@ (@FJ*"DFH&@ BD"&" &@2D"0"H\

BD@H4& H"8@(@ ">":@(4R>@(@ >,&ZB@:>,>4b" 622.

)":,, & 8@<<,>H"D44 JB@<4>",HFb *,:@, 8"F"`V,,Fb H@:8@&">4b <4D>ZN *@(@&@D@& ( &H@D@6 ^H"B),
& 8@H@D@< EJ* @H8"2":Fb BD4<,>4H\ ^H@H BD4>P4B 8 *@(@&@DJ, BD,*JF<"HD4&"`V,<J F@2*">4,

"D$4HD"0>@6 8@<4FF44; BD@H4&@BD"&>Z6 @H8"2 @*>@6 FH@D@>Z & FB@D, >"2>"R4H\ F&@,(@

F@$FH&,>>@(@ R:,>" 8@<4FF44, 8"8 FR4H":@F\, B@<,T": JRD,0*,>4` 8@<4FF44 & P,:@< >" H@<

@F>@&">44, RH@

620 K4HP<@D4F, R,H&,DHZ6 *@8:"*, +0,(@*>48 ... 1959 (@*, H@< II, FHD. 45, 46.

621 G"< 0,, FHD. 46.

622 G"< 0,, FHD. 70 ( &Z*,:,>@ & @D4(4>":,).
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" >"DJT,>4, *@(@&@D>@(@ @$b2"H,:\FH&" >, <@0,H $ZH\ 4FBD"&:,>@ BJH,< F@2*">4b 8@<4FF44,
>, b&:b`V,6Fb H"8@6 8@<4FF4,6, 8@H@D"b BD,*JF<@HD,>" & *@(@&@D"N" 623.

]H@ >"B@<4>",H @ B@BZH8, Q,N@F:@&"844 & *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T BD4*J<"H\ BJH,<

" BD4$:424H,:\>@(@ BD4<,>,>4b" H"8@6 &"D4">H BD@,8H", 8@H@DZ6 $Z: $Z $:"(@BD4bH,> *:b >,,,
8@(*" @>" FH@:8>J:"F\ F BD@H4&@BD"&>Z< @H8"2@< %,>(D44 BD4FHJB4H\ 8 ,(@ @FJV,FH&:,>4`. EJ*

@H&,D( ^H@H *@&@* >" H@< @F>@&">44, RH@ >"DJT,>4, %,>(D4,6 )@(@&@D" 1977 (@*" >, <@0,H $ZH\

4FBD"&:,>@ BJH,< D"2D"$@H84 BD@,8H", >, b&:b`V,(@Fb H"84< BD@,8H@<, 8@H@DZ6 $Z:

BD,*JF<@HD,> & )@(@&@D,624.

321. 7@<4FF4b >, @$FJ0*":" R,H&,DHZ6 *@8:"* K4HP<@D4F", 4 ^H@H &@BD@F >, 2"HD"(4&":Fb ,(@

BD,,<>48@< F^D@< M"<LD4 I@:*@8@<. A@* ,(@ DJ8@&@*FH&@< <"FTH"$Z %,>F8@6 8@>&,>P44 $Z:4

FJ0,>Z, *"$Z D"FF<"HD4&"H\ <,0*J>"D@*>Z6 *@(@&@D 8"8 4>FHDJ<,>H, @FH"&4& & FH@D@>,

$@:\T4>FH&@ &@BD@F@& @ &ZB@:>,>44 *@(@&@D>ZN @$b2"H,:\FH&. E JR,H@< FH"H\4 73 %,>F8@6

8@>&,>P44 @>4 $Z:4 @H>,F,>Z 8 H,<,, 8"F"`V,6Fb @H&,HFH&,>>@FH4 (@FJ*"DFH&.

322. %@BD@F @$ exceptio D"FF<"HD4&":Fb (- >@< C4L"(,>@< & 8@>H,8FH, 8@>HD<,D. % F&@,< BbH@<

*@8:"*, @> BD,*:@04: & 8"R,FH&, FH"H\4 8 R"FH4 &H@D@6 F:,*J`V46 H,8FH:

" E JR,H@< FH"H,6 11-13 B@H,DB,&T,, (@FJ*"DFH&@ 4<,,H BD"&@, & B@Db*8, &2"4<>@FH4,
BD4@FH">@&4H\ &ZB@:>,>4, F&@4N @$b2"H,:\FH& B@ @H>@T,>4` 8 (@FJ*"DFH&J, 8@H@D@,

F@&,DT4:@ <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4,, ,F:4 H"84, @$b2"H,:\FH&" F@@H&,HFH&J`H

>"DJT,>>@<J @$b2"H,:\FH&J 4:4 >,B@FD,*FH&,>>@ F&b2">Z F >4<" 625.

623 I.C.J. Reports 1950 , at p. 229, P4H4DJ,HFb K4HP<@D4F@<, R,H&,DHZ6 *@8:"*,
+0,(@*>48 ... 1959 (@*, H@< II, FHD. 71.

624 3:4, 8"8 ^H@ $Z:@ FL@D<J:4D@&">@ EJ*@<:

" *"0, ,F:4 H"8@6 BD4>P4B FJV,FH&@&": $Z, @> & F4:J F"<@(@ F&@,(@ @BD,*,:,>4b <@( $Z

BD4<,>bH\Fb H@:\8@ & D"<8"N *">>@(@ *@(@&@D". A@ <>,>4` EJ*", &"D4">H C >, @H&,R",H

^H@<J (:"&>,6T,<J JF:@&4` & @H>@T,>44 )@(@&@D" 1977 (@*" ... %,D>@, RH@ %,>(D4b BD4

2"8:`R,>44 )@(@&@D" 1977 (@*" F@(:"F4:"F\ >" H@, RH@$Z B,D,(@D@*4H\ )J>"6 B:@H4>@6 4

BJFH4H\ ,(@ &@*Z R,D,2 @$&@*>Z6 8">":. ?*>"8@ %,>(D4b *":" F&@, F@(:"F4, H@:\8@ &

8@>H,8FH, F@&<,FH>@6 *,bH,:\>@FH4 4 F@&<,FH>@(@ B@:\2@&">4b $:"("<4 @H >,,.
AD4@FH">@&:,>4, 4 ">>J:4D@&">4, ^H@(@ F@(:"F4b b&4:4F\ >"DJT,>4,< BD"&@&ZN @$b2"H,:\FH&

%,>(D44 ... @*>"8@ ^H@ @H>`*\ >, @2>"R",H, RH@ %,>(D4b JHD"H4:" F&@, @F>@&>@, BD"&@ >"

FBD"&,*:4&@, 4 D"2J<>@, F@&<,FH>@, B@:\2@&">4, D,FJDF"<4 <,0*J>"D@*>@(@ &@*@H@8"".

I.C.J. Reports 1997 , pp. 53-54 (paras. 76, 78). % @H>@T,>44 H"8 >"2Z&",<@(@ " BD4>P4B"
BD4$:424H,:\>@(@ BD4<,>,>4b" F<. Admissibility of Hearings of Petitioners by the
Committee on South West Africa , @F@$@, <>,>4, F^D" M,DT" 9"JH,DB"NH", I.C.J. Reports
1956 , p. 46, 4 @$FJ0*,>4, & D"$@H, Rosenne, Breach of Treaty (Cambridge, Grotius,
1984), pp. 95-101.

625 C4L"(,>, BbHZ6 *@8:"*, +0,(@*>48 ... 1984 (@*, H@< II, R"FH\ B,D&"b, FHD. 1, "

BD@,8H 8@<<,>H"D4b F<. C4L"(,>, T,FH@6 *@8:"*, +0,(@*>48 ... 1985 (@*, H@< II, R"FH\

B,D&"b, FHD. 12. AD@,8H FH"H\4 11 & H@< &4*,, & 8"8@< @> $Z: BD,*:@0,> C4L"(,>@<,
4F8:`R": BD4<,>,>4, FH"H\4 8 & F:JR", @$b2"H,:\FH&, &ZH,8"`V4N 42 <>@(@FH@D@>>4N *@(@&@D@& 4

( BD@*@:0,>4,...)

/...



A/CN.4/498/Add.2
Russian
Page 60

% N@*, BD,>46 >,8@H@DZ, R:,>Z 7@<4FF44 J8"2":4 >" " H@>8@, 4 >,F8@:\8@ L@D<":\>@, D"2:4R4,,
BD@&@*4<@, <,0*J [ BD@,8H@< FH"H\4 8] 4 BD4@FH">@&:,>4,< &ZB@:>,>4b *@(@&@D>ZN

@$b2"H,:\FH&" 626. '- > !D">*0@- CJ4F H"80, D"FF<"HD4&": ^H@H &@BD@F 8"8 @*4> 42 "FB,8H@&
8@>HD<,D, @H<,H4& BD4 ^H@<, RH@:

" %@2>48"`V"b 2*,F\ BD@$:,<" 2"8:`R",HFb & H@<, RH@$Z B@F<@HD,H\, <@0,H :4

BD"8H48" @BD"&*Z&"H\ BD@&,*,>4, D"2:4R4b <,0*J H"84<4 " @$ZR>Z<4" <,D"<4, 8"8

BD4@FH">@&:,>4, 4 BD,8D"V,>4, *,6FH&4b *@(@&@D", 4 8@>HD<,D"<4 & P,:@< >, H@:\8@ B@

BD4R4>"< R4FH@ @B4F"H,:\>@(@ N"D"8H,D", >@ 4 F JR,H@< BD"&@&@(@ D,04<", B@*:,0"V,(@

8@*4L48"P44 4:4 BD4>bH4` 8"84<- :4$@ 4>Z< @$D"2@< B@FD,*FH&@< BD@(D,FF4&>@(@ D"2&4H4b.
G"8 0,, 8"8 4 &@BD@F @ H"8 >"2Z&",<ZN " <,D"N &2"4<>@FH4" & P,:@<, &@BD@FZ,
8"F"`V4,Fb ^H4N *&JN " @$ZR>ZN" <,D, - &@BD@FZ, F&b2">>Z, F &2"4<@@H>@T,>4b<4 <,0*J

BD"&@< <,0*J>"D@*>ZN *@(@&@D@& 4 2"8@>"<4 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, - *@:0>Z $J*JH

FH"H\ BD,*<,H@< *":\>,6T,(@ 42JR,>4b, BD,0*, R,< <@0>@ $J*,H FL@D<J:4D@&"H\ 8"84,- :4$@
BD@,8HZ FH"H,6" 627.

7@<4FF4b D,T4:" >, D"FF<"HD4&"H\ <,DZ &2"4<>@FH4 " & 8"R,FH&, @H*,:\>@6 8"H,(@D44 8@>HD<,D"
>" H@< @F>@&">44, RH@ @>4 " >, >J0*"`HFb & @F@$@6 HD"8H@&8," 628.

E&b2\ <,0*J BD4>P4B@< exceptio 4 *DJ(4<4 BD@P,*JD"<4

323. 7"8 B@8"2Z&",H ^H" 4FH@D4b, BD4 D"FF<@HD,>44 &@BD@F" @ H@<, &8:`R"H\ :4 BD4>P4B

exceptio & (:"&J V, BD,0*, &F,(@ >,@$N@*4<@ 2"*"H\Fb &@BD@F@< @ H@<, >, &ZB@:>b,HFb :4 ,(@

LJ>8P4b & *@FH"H@R>@6 <,D, *&J<b *DJ(4<4 BD@P,*JD"<4. A,D&"b 42 >4N - ^H@ 8@>HD<,DZ.
AD"8H4R,F84 & F4:J F"<@(@ @BD,*,:,>4b, 8@(*" @*>@ (@FJ*"DFH&@ >"DJT",H F4>"::"(<"H4R,F8@,

@$b2"H,:\FH&@, @H8"2 *DJ(@(@ (@FJ*"DFH&" &ZB@:>4H\ ^H@ @$b2"H,:\FH&@ $J*,H 2"8@>>@6 8@>HD<,D@6,
B@F8@:\8J @>" &Db* :4 $J*,H >,BD@B@DP4@>":\>@6 4 &B@:>, <@0,H $ZH\ F"<@6 >"*:,0"V,6 42 &F,N

@H&,H>ZN <,D. E *DJ(@6 FH@D@>Z, BD4>P4B exceptio 4<,,H (@D"2*@ $@:,, @(D">4R,>>@,

BD4<,>,>4,, R,< 8@>HD<,DZ, >, B@*B"*",H B@* H, 0, @(D">4R,>4b 4 b&:b,HFb $@:,, 8@>8D,H>Z<

@H8:48@< >" H@ 4:4 4>@, >"DJT,>4,, >, &:,8JV,< H"8@(@ J>40,>4b, 8@H@D@, R"FH@ "FF@P44DJ,HFb

F 8@>HD<,D"<4. AD"&@&"b F4FH,<" <@0,H @H&,D("H\ 8@>HD<,DZ, F"<@B@<@V\, 2" 4F8:`R,>4,<

F:JR",& F"<@@$@D@>Z, 4 D,BD,FF":44, >@ &F, D"&>@ >"6*,H 8"8J`- H@ D@:\ *:b exceptio. M@Hb

7@<4FF4b J0, @H&,D(:" 8"H,(@D4` &2"4<>ZN 8@>HD<,D B@ BD4R4>"<, 8@H@DZ, b&:b`HFb *@FH"H@R>@

J$,*4H,:\>Z<4 & *">>@< 8@>H,8FH,, ^H@ >, 4F8:`R",H &@2<@0>@FH4 BD4>bH4b 8"8@(@- H@ &"D4">H"
exceptio & (:"&, V R"FH4 B,D&@6 - &@2<@0>@FH\, 8@H@DJ` 7@<4FF4b ,V, >, D"FF<"HD4&":"629.

625 (... BD@*@:0,>4,)
2"HD"(4&"`V4N 8@::,8H4&>Z, 4>H,D,FZ (@FJ*"DFH&- JR"FH>48@&. AD@,8H FH"H\4 12 BD,*FH"&:b: F@$@6

8:"J2J:J @$ 4F8:`R,>4bN, & 8@H@D@6 T:" D,R\ @ jus cogens.

626 +0,(@*>48 ... 1984 (@*, H@< II, R"FH\ &H@D"b, FHD. 126 ( BJ>8H 373).

627 !D">*0@- CJ4F, HD,H46 *@8:"*, *@8J<,>H A/CN.4/440, 19 4`:b 1991 (@*", BJ>8H 35.

628 )@8:"* 7@<4FF44 <,0*J>"D@*>@(@ BD"&", +0,(@*>48 ... 1992 (@*, H@< II, R"FH\

&H@D"b, FHD. 23 ( BJ>8H 151).

629 E<. H"< 0, 4 8@<<,>H"D46 8 FH"H\, 47, BJ>8H (1), F>@F8" 252.
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324. %H@D"b ":\H,D>"H4&>"b BD@P,*JD" - ^H@ BD4@FH">@&:,>4, *,6FH&4b *@(@&@D" B@ BD4R4>,

>"DJT,>4b. % F@@H&,HFH&44 F@ FH"H\,6 60(1) %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN

*@(@&@D@&, FJV,FH&,>>@, >"DJT,>4, *&JFH@D@>>,(@ *@(@&@D" @*>4< 42 ,(@ JR"FH>48@& *",H *DJ(@<J

JR"FH>48J BD"&@ BD,8D"H4H\ *@(@&@D 4:4 0, BD4@FH">@&4H\ ,(@ *,6FH&4, & P,:@< 4:4 & R"FH4. %

F:JR", <>@(@FH@D@>>,(@ *@(@&@D" ,*4>FH&,>>"b &@2<@0>@FH\, 4<,`V"bFb & D"FB@Db0,>44 JR"FH>48",
B@FHD"*"&T,(@ @H FJV,FH&,>>@(@ >"DJT,>4b, 2"8:`R",HFb & H@<, RH@$Z BD4@FH">@&4H\ *,6FH&4,

*@(@&@D" & ,(@ @H>@T,>4bN F (@FJ*"DFH&@<, >"DJT4&T4< *@(@&@D, B@F8@:\8J BD,8D"V,>4, - ^H@

&@BD@F, 8@H@DZ6 *@:0,> D,T"H\Fb &F,<4 JR"FH>48"<4 *@(@&@D"630. % P,:@< 7@>&,>P4b J*,:b,H

>,<":@ &>4<">4b BD4@FH">@&:,>4` *,6FH&4b *@(@&@D@&, >,F@<>,>>@, 42- 2" 0,:">4b @FH"&4H\
@H8DZH@6 &@2<@0>@FH\ &@2@$>@&:,>4b *@(@&@D>ZN @H>@T,>46 *"0, B@F:, FJV,FH&,>>@(@

>"DJT,>4b631.

325. 3 &F,- H"84 F@ND">b`HFb D"2:4R4b <,0*J 4FB@:\2@&">4,< BD4>P4B" exceptio & 8"R,FH&,

@$FH@bH,:\FH&", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\, 4 BD4@FH">@&:,>4,< *,6FH&4b *@(@&@D" >"

@F>@&">44 FH"H\4 60 4 ^8&4&":,>H>@(@ ,6 B@:@0,>4b @$ZR>@(@ BD"&". %@- B,D&ZN, FH"H\b 60
BD4<,>b,HFb H@:\8@ 8 " FJV,FH&,>>Z<" >"DJT,>4b<, 8@H@DZ, @BD,*,:b`HFb *@&@:\>@ J28@, & H@

&D,<b 8"8 exceptio BD4<,>b,HFb 8 :`$@<J >"DJT,>4` *@(@&@D". %@- &H@DZN, FH"H\b 60 B@2&@:b,H

BD4@FH">@&4H\ *,6FH&4, &F,(@ *@(@&@D" & P,:@< 4:4 ( @R,&4*>@) :`$@(@ F@R,H">4b ,(@ B@:@0,>46,
& H@< &D,<b 8"8 exceptio B@2&@:b,H >, &ZB@:>bH\ :4T\ H@ 0, F"<@, 4:4 H,F>@ F&b2">>@, F >4<

@$b2"H,:\FH&@. %- HD,H\4N, exceptio <@0,H H"80, $@:,, :,(8@ BD4<,>bH\Fb & F:JR", @$b2"H,:\FH&,
8"F"`V4NFb @*>@&D,<,>>@(@ &ZB@:>,>4b, F JR,H@< @L4P4":\>@6 BD@P,*JDZ BD4@FH">@&:,>4b,
BD,*JF<@HD,>>@6 & FH"H\, 65632. 3 >"8@>,P, FH"H\b 60, D"2J<,,HFb, 8"F",HFb :4T\

630 E<. FH"H\` 60(2)(b) 4 (c). )@&@:\>@ FHD@(4, B@:@0,>4b FH"H\4 44, 8"F"`V,6Fb

*,:4<@FH4, >, BD4<,>b`HFb 8 BD4@FH">@&:,>4` *,6FH&4b *@(@&@D" B@ BD4R4>, >"DJT,>4b: F<. FH"H\` 44(2) -
BD,*B@:@04H,:\>@ >" H@< @F>@&">44, RH@ (@FJ*"DFH&@, 8@H@D@, <@0,H BD,8D"H4H\ &,F\ *@(@&@D B@

BD4R4>, ,(@ >"DJT,>4b, <@0,H BD4@FH">@&4H\ *,6FH&4, >, &F,(@ *@(@&@D" & P,:@<. ?*>"8@ >"

BD"8H48, ^H@ <@0,H BD4&@*4H\ 8 >,FBD"&,*:4&Z< D,2J:\H"H"<, ,F:4 (@FJ*"DFH&@ 2"N@R,H

BD4@FH">@&4H\ *,6FH&4, H,N B@:@0,>46, 8@H@DZ<4 JFH">"&:4&"`HFb @BD,*,:,>>Z, @$b2"H,:\FH&" *:b

>,(@, @*>@&D,<,>>@ BZH"bF\ F@ND">4H\ & F4:, H, B@:@0,>4b, 8@H@DZ, >"*,:b`H ,(@ BD"&"<4.

631 % *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T EJ*, 8"8 BD,*FH"&:b,HFb, BD4*,D04&":Fb H@6

H@R84 2D,>4b, RH@ %,>(D4b BD4@FH">@&4:" *,6FH&4, )@(@&@D" 1977 (@*" B@<4<@ 8"8@(@- :4$@
R,H8@(@ B@:@0,>4b %,>F8@6 8@>&,>P44, B@2&@:b`V,(@ ,6 F*,:"H\ ^H@. ?> 2"b&4::

" EJ* >, <@0,H BD4>bH\ &Z*&4>JHZ6 %,>(D4,6 "D(J<,>H @ H@<, RH@ & 1989 (@*J,
BD4@FH">@&4& 4 &B@F:,*FH&44 2"8@>R4& D"$@HZ, 2" 8@H@DZ, @>" &F, D"&>@ >,F:"

@H&,HFH&,>>@FH\, & ="*\b<"D@T, 4 & )J>"84:4H4, @>", H,< >, <,>,,, >, BD4@FH">@&4:"

*,6FH&4, F"<@(@ )@(@&@D" 1977 (@*" ..."

I.C.J. Reports 1997 , p. 7, at p. 39 (para. 48). E"< 8@>H,8FH BD,*B@:"(",H, RH@ B@* &F,<

^H4< B@*D"2J<,&",HFb, RH@ %,>(D4b, B@ FJH4 *,:", BZH":"F\ BD4@FH">@&4H\ *,6FH&4, )@(@&@D",
>,F<@HDb >" ,, 2"b&:,>4b @ H@<, RH@ @>" *,6FH&@&":" B@ >,@$N@*4<@FH4 ( H. ,. >" @F>@&,

@$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\). E@(:"F>@ FH"H\, 65 %,>F8@6 8@>&,>P44,
BD4@FH">@&:,>4, ( 8"8 4 BD,8D"V,>4,) b&:b,HFb L@D<":\>Z< "8H@<. =,F8@:\8@ FHD">>@ (@&@D4H\ @

H@<, RH@ (@FJ*"DFH&@ BD4@FH">"&:4&",H *,6FH&4, *@(@&@D", ,F:4 a) @>@ >48@(*" >, >"<,D,&":@F\

F*,:"H\ ^H@ 4 b) @>@ B@ 2"8@>J >, 4<,,H BD"&@ F*,:"H\ ^H@.

632 % @H>@T,>44 BD@P,*JDZ FFZ:84 >" @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\, F<.
BJ>8H 352 >40,.
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BD4@FH">@&:,>4b *@(@&@D>ZN @$b2"H,:\FH&, & H@ &D,<b 8"8 >,H >48"84N @F>@&">46 B@:"("H\, RH@

BD4>P4B exceptio, 8"8 @> FL@D<J:4D@&"> & <>,>44 B@ *,:J @ L"$D48, & M@0J&,, >,

BD4<,>b,HFb 8@ &F,< <,0*J>"D@*>Z< @$b2"H,:\FH&"<, >,2"&4F4<@ @H 4N BD@4FN@0*,>4b.

C"FB@2>"&",<Z, L@D<Z exceptio

326. G"84< @$D"2@<, ,FH\ @BD,*,:,>>@, - N@Hb 4 >, B@:>@, - F@&B"*,>4, <,0*J BD4>P4B@<

exceptio 4 *DJ(4<4 @$FJ0*"&T4<4Fb *@8HD4>"<4, 4 ^H@ B@*8D,B:b,H <>,>4, @ H@<, RH@ - F

JR,H@< B@**,D04&"`V4N ,(@ "&H@D4H,H>ZN 4FH@R>48@& BD"&" 4 :,0"V,(@ & ,(@ @F>@&, & P,:@<

2*D"&@(@ F<ZF:" - & 8"8@6- H@ L@D<, BD4>P4B exceptio F:,*@&":@ $Z BD42>"H\ & (:"&, V.
?*>"8@ 2*,F\ >,@$N@*4<@ &Z*,:4H\ 8"8 <4>4<J< *&, D"2>Z, L@D<Z exceptio. ?*>" 42 >4N,
&ZD"0,>>"b & <>,>44 B@ *,:J @ L"$D48, & M@0J&,633 4 & FH"H\, 80 7@>&,>P44 _=E3GC!9 @

*@(@&@D"N <,0*J>"D@*>@6 8JB:4- BD@*"04 H@&"D@& 1980 (@*"634, HD,$J,H, RH@$Z $Z:" BD4R4>>@-
F:,*FH&,>>"b F&b2\ <,0*J >"DJT,>4,< @$b2"H,:\FH&" (@FJ*"DFH&@< A 4 ,(@ >,&ZB@:>,>4,<

(@FJ*"DFH&@< B. %H@D"b, 4 $@:,, T4D@8"b, 8"F",HFb F4>"::"(<"H4R,F84N 4:4 &2"4<@2"&4F4<ZN

@$b2"H,:\FH&, 8@(*" 8"0*@, 42 >4N D"FF<"HD4&",HFb, B@ FJH4 *,:", 8"8 *J$:48"H *DJ(@(@: @$ ^H@<

(@&@D4:@F\ FJ*\,6 M"*F@>@< & *,:, @$ @H&@*, &@* 42 D,84 ;""F635, & FH"H\, 7.1.3 AD4>P4B@&

_=3)CI!, D,(J:4DJ`V4N <,0*J>"D@*>Z, 8@<<,DR,F84, 8@>HD"8HZ636, 4 F^D@< )0,D":*@<

K4HP<@D4F@< & ,(@ *@8:"*"N637. A@24P4b $@:\T4>FH&" & *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T,
8"8 BD,*FH"&:b,HFb, $Z:" @BbH\ 0, 4>@6638, N@Hb @>" &F, D"&>@ @HD"0":" @$V46 BD4>P4B

BD"&", F@(:"F>@ 8@H@D@<J >48"8@6 FH@D@>, >, <@0,H $ZH\ *@2&@:,>@ 42&:,8"H\ B@:\2J 42 F&@,(@

F@$FH&,>>@(@ BD@H4&@BD"&>@(@ *,b>4b.

327. +F:4 &2(:b>JH\ &>"R":, >" $@:,, T4D@8J`, F4>"::"(<"H4R,F8J` 8@>P,BP4` exceptio,
FH">@&4HFb bF>@, RH@ @>" <@0,H $ZH\ BD4>bH" & (:"&, V H@:\8@ :4T\ F@ <>@(4<4 @(@&@D8"<4 4

@(D">4R,>4b<4. ]H4 4F8:`R,>4b 8"F":4F\ $Z, 8"8 (@&@D4: K4HP<@D4F, <>@(@FH@D@>>4N *@(@&@D@&

" P,:@FH>@(@" H4B" ( H. ,. & 8@H@DZN &ZB@:>,>4, >, @$JF:@&:,>@ &2"4<>@FH\`) 639. ?>" >, <@0,H

@BD"&*"H\ >"DJT,>4, >@D<, 8"F"`V4NFb BD4<,>,>4b F4:Z, 4:4, & $@:,, T4D@8@< B:">,,
>"DJT,>4, jus cogens 4 >, &Z*,D04&",H :`$@(@ b&>@(@ 4:4 R,H8@ B@*D"2J<,&",<@(@

4F8:`R"`V,(@ &@2*,6FH&4b B,D&4R>@6 >@D<Z. ?>" >, <@0,H >48"8 BD4<,>bH\Fb 8 @$b2"H,:\FH&"<

erga omnes, >"BD4<,D, @$b2"H,:\FH&"< & @$:"FH4 BD"& R,:@&,8", (J<">4H"D>@(@ BD"&" 4:4

<,0*J>"D@*>@(@ J(@:@&>@(@ BD"&", RH@ $Z:@ BD42>">@ ;,0*J>"D@*>Z< EJ*@< & *,:,, 8"F"`V,<Fb

BD4<,>,>4b 7@>&,>P44 @ BD,*JBD,0*,>44 BD,FHJB:,>4b (,>@P4*" 4 >"8"2">44 2" >,(@

( 8@>HDBD,H,>244), 8@(*" @> 2"b&4::

633 E<. BJ>8H 314 &ZT,.

634 E<. BJ>8HZ 319 &ZT,.

635 E<. BJ>8H 315 &ZT,.

636 E<. BJ>8H 319 &ZT,.

637 E<. BJ>8H 320 &ZT,.

638 E<. BJ>8H 317 &ZT,.

639 E<. BJ>8H 320 &ZT,.
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" #@F>4b 4 ',DP,(@&4>" BD"&4:\>@ J8"2":" >" N"D"8H,D erga omnes @$b2"H,:\FH&,
&ZH,8"`V4N 42 7@>&,>P44 @ (,>@P4*,, ... 4 FH@D@>Z FBD"&,*:4&@ BD42>":4, RH@ >4 &

8@,< F:JR", @*>@ >"DJT,>4, 7@>&,>P44 >, <@0,H F:J04H\ @BD"&*">4,< *:b *DJ(@(@

>"DJT,>4b" 640.

AD,*FH"&:b,HFb, RH@ &@2*,6FH&4, BD4>P4B" exceptio, *"0, & ,(@ $@:,, T4D@8@6 L@D<,, b&:b,HFb

FHD@(@ @H>@F4H,:\>Z< 4 *&JFH@D@>>4<: B@ F:@&"< C4L"(,>", @>@ $Z:@ $Z @(D">4R,>@

>"DJT,>4b<4, 8@H@DZ, " F@@H>@FbHFb 4:4 >,B@FD,*FH&,>>@ F&b2">Z F" BD,*T,FH&J`V4< >"DJT,>4,<

*DJ(@6 FH@D@>@6641.

328. ?(D">4R,>>@, B@*@$>Z< @$D"2@< 42:@0,>4, F4>"::"(<"H4R,F8@6 L@D<Z exceptio, H,< >,

<,>,,, &Z2Z&",H HDJ*>@FH4 & B:">, ,(@ BD4<,>,>4b, RH@ <@0>@ &4*,H\ 42 @BZH" ?D(">42"P44

?$X,*4>,>>ZN ="P46 & *,:, 8@>HD@:b 2" F@$:`*,>4,< F@(:"T,>46 @ BD,8D"V,>44 @(>b. ]H4

HDJ*>@FH4 $Z:4 BD@">":424D@&">Z, >"BD4<,D, & *@8:"*, ',>,D":\>@(@ F,8D,H"Db M"<<"DT,:\*" @H

1956 (@*", 8"F"&T,<Fb H@(@, & 8"8@6 FH,B,>4 >"DJT,>4b :`$@(@ 42 $:40>,&@FH@R>ZN F@(:"T,>46

@ B,D,<4D44 1949 (@*" <@(JH D"FF<"HD4&"H\Fb 8"8 @BD"&*">4, @H&,H>@(@ >"DJT,>4b *DJ(@6

FH@D@>@6 ( *,6FH&J`V,6 4>Z< @$D"2@<, R,< & B@Db*8, >,B@FD,*FH&,>>@6 F"<@@$@D@>Z) 642. %

*@8:"*, JB@<4>",HFb " 8"8"b- H@ P,B\ *,6FH&46 4 BD@H4&@*,6FH&46 >" >4N, 8@H@D"b, ,F:4 ,, >,

J*"FHFb B@D&"H\, >, <@0,H >, F@2*"H\ & 8@>P, 8@>P@& J(D@2J *:b <4D" 4 $,2@B"F>@FH4", 4 *":,,

(@&@D4HFb:

" =,8@H@D"b >,@BD,*,:,>>@FH\ & @H>@T,>44 @$X,<" @$b2"H,:\FH&, F&b2">>ZN F F@(:"T,>4b<4 @

B,D,<4D44, B@ <@,<J <>,>4`, FB@F@$FH&@&":" ^H4< >,FR"FH>Z< F@$ZH4b< ... 7"0*"b

FH@D@>", ,FH,FH&,>>@, FR4H",H, RH@ F@$:`*,>4, ,` B@:@0,>46 E@(:"T,>4b @ B,D,<4D44

*@:0>@ $ZH\ @$JF:@&:,>@ F@$:`*,>4,< ^H@(@ E@(:"T,>4b *DJ(@6 FH@D@>@6 ... ?R,&4*>@,
B@^H@<J, RH@ &@BD@F @ H"8@6 &2"4<>@FH4 *@:0,> $ZH\ B@*&,D(>JH F,D\,2>@<J D"FF<@HD,>4` &

P,:bN ,(@ B@:>@(@ D"2XbF>,>4b. % *">>@< F:JR", F"<Z< &"0>Z< @$FH@bH,:\FH&@< b&:b,HFb

F:,*J`V,,: & 8"8@6 FH,B,>4 >"DJT,>4, @*>@(@ 4:4 >,F8@:\84N *DJ(4N B@:@0,>46

E@(:"T,>4b @ B,D,<4D44 @*>@6 FH@D@>@6 <@0,H D"FF<"HD4&"H\Fb 8"8 *"`V,, BD"&@ *DJ(@6

FH@D@>, *,6FH&@&"H\ &@BD,84 B@:@0,>4` @ BD,8D"V,>44 @(>b, 8@H@D@, 4<,,HFb &@ &F,N

F@(:"T,>4bN @ B,D,<4D44 ... E"<" :@(48" F@(:"T,>46 @ B,D,<4D44 B@8"2Z&",H, RH@

>"DJT,>4, *DJ(4N FH"H,6 >, <@0,H $ZH\ @BD"&*">4,< >"DJT,>4b FH"H\4 @ BD,8D"V,>44 @(>b.
+F:4 ^H@ >, $J*,H BD42>">@, ^H@ $J*,H @2>"R"H\, RH@ :`$@, H"8@, >"DJT,>4, <@0,H >,

H@:\8@ ">>J:4D@&"H\ &,F\ D,04< B,D,<4D4b, >@, L"8H4R,F84, B@FH"&4H\ B@* J(D@2J

F@(:"T,>4, @ BD,8D"V,>44 @(>b. G@:\8@ & F4:J ^H@(@ F@@$D"0,>4b bF>@, RH@ F@$:`*,>4,

640 I.C.J. Reports 1997 , p. 243, at p. 258 (para. 35). E<. H"80, $@:,,

8"H,(@D4R>Z, &ZF8"2Z&">4b FJ*\4 %,,D"<">HD4 ( @F@$@, <>,>4,), ibid., at pp. 292-294. EJ*

*":,, @H<,H4:, RH@, H,< >, <,>,,, 8@>HDBD,H,>24b & F&b24 F (,>@P4*@< <@0,H $ZH\ B@*">" >"

@F>@&">44 FH"H\4 80 BD"&4: " & H@6 <,D,, & 8"8@6 @$, FH@D@>Z *@$4&"`HFb F&@4<4

F@@H&,HFH&J`V4<4 BD,H,>24b<4 @*>@6 4 H@6 0, `D4*4R,F8@6 P,:4, " 4<,>>@ JFH">@&:,>4b

BD"&@&@6 @H&,HFH&,>>@FH4 2" >"DJT,>4b 7@>&,>P44 @ (,>@P4*,": ibid., at p. 258 (para. 35).

641 E<. BJ>8H 322 &ZT,.

642 S/3596 ( ?L4P4":\>Z, @HR,HZ E@&,H" #,2@B"F>@FH4, @*4>>"*P"HZ6 (@*, )@B@:>,>4, 2"

"BD,:\- 4`>\ 1956 (@*", FHD. 30-66), P4H4DJ,HFb B@ Rosenne, Breach of Treaty (Cambridge,
Grotius, 1984), pp. 111-115.

/...



A/CN.4/498/Add.2
Russian
Page 64

J8"2">>@6 FH"H\4 <@0,H $ZH\ @$JF:@&:,>@ H@:\8@ ">":@(4R>Z< F@$:`*,>4,< ^H@6 FH"H\4

*DJ(@6 FH@D@>@6" 643.

G"84< @$D"2@<, & 8@>H,8FH,, & 8@H@D@< >, $Z:@ FHD@(@6 BD4R4>>@- F:,*FH&,>>@6 F&b24 <,0*J
@*>4< >"DJT,>4,< 4 *DJ(4<, B@ <>,>4` ',>,D":\>@(@ F,8D,H"Db, H@:\8@ >"DJT,>4, @$b2"H,:\FH&"

@ BD,8D"V,>44 @(>b, 8@>8D,H424D@&">>@(@ & @BD,*,:,>>@6 FH"H\,, <@0,H @BD"&*"H\ H@, RH@ &

4>@< F:JR", $Z:@ $Z >"DJT,>4,< ^H@6 FH"H\4. ),6FH&4H,:\>@, &B@:>, &@2<@0>@, RH@ >"

@F>@&">44 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46 :`$@, @F>@&@B@:"("`V,, BD"&@ >" BD4<,>,>4,

F4:Z BD,8D"V",H *,6FH&@&"H\ BD4 2"8:`R,>44 F@(:"T,>4b @ B@FH@b>>@< BD,8D"V,>44 @(>b 4 RH@

B@^H@<J ,*4>FH&,>>Z< 4F8:`R,>4,< 42 @$b2"H,:\FH&" @ BD,8D"V,>44 @(>b b&:b,HFb BD"&@ >"

F"<@@$@D@>J644.

329. ?F>@&@B@:"("`V"b BD@$:,<" 2"8:`R",HFb & H@<, RH@ T4D@846 &2(:b* >" 8@>P,BP4`

exceptio <@0,H BD4&@*4H\ 8 ^F8":"P44 >,F@$:`*,>4b 4 @HD4P">4` - & BD"8H4R,F84N P,:bN -
>,BD,DZ&>@(@ *,6FH&4b @$b2"H,:\FH&". A@ ^H4< BD4R4>"< EB,P4":\>Z6 *@8:"*R48 H&,D*@ J$,0*,> &

H@<, RH@ @BD"&*">4, >,F@$:`*,>4b F4>"::"(<"H4R,F84N @$b2"H,:\FH& *@:0>@ D,(J:4D@&"H\Fb

a) 2"8@>@<, 8"F"`V4<Fb BD4@FH">@&:,>4b 4:4 BD,8D"V,>4b *,6FH&4b ^H4N @$b2"H,:\FH& ( R,(@
$J*,H *@FH"H@R>@ *:b D,T,>4b $@:\T4>FH&" BD@$:,<, F&b2">>ZN F *@(@&@D>Z<4 @$b2"H,:\FH&"<4),
4 b) 2"8@>@<, 8"F"`V4<Fb 8@>HD<,D. % ^H@< F:JR", &@BD@F F&@*4HFb 8 H@<J, F:,*J,H :4

&8:`R"H\ & (:"&J V $@:,, J28J` L@D<J exceptio, BD42>">>J` EJ*@< & *,:, @ L"$D48, &

M@0J&,645. +FH\, >,F@<>,>>@, "D(J<,>HZ & B@:\2J ^H@(@ F H@R84 2D,>4b 8"8 BD,P,*,>H" 4:4

HD"*4P44, H"8 4 @$ZR>@(@ 2*D"&@(@ F<ZF:". ):b @$:,(R,>4b BD,>46 EB,P4":\>Z6 *@8:"*R48

BD,*:"(",H &8:`R4H\ & (:"&J V B@:@0,>4, @ H@<, RH@ BD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&"

4F8:`R",HFb, ,F:4 H@, RH@ B@<,T":@ ,<J *,6FH&@&"H\ & F@@H&,HFH&44 F D"FF<"HD4&",<Z<

@$b2"H,:\FH&@<, $Z:@ BDb<Z< D,2J:\H"H@< BD,*T,FH&J`V,(@ >"DJT,>4b H@(@ 0, 4:4 F&b2">>@(@ F

>4< <,0*J>"D@*>@(@ @$b2"H,:\FH&" *DJ(4< (@FJ*"DFH&@<646.

c) G"8 >"2Z&",<"b *@8HD4>" " R4FHZN DJ8"

330. 3 >"8@>,P, F:,*J,H 8D"H8@ 8@F>JH\Fb H"8 >"2Z&",<@6 *@8HD4>Z " R4FHZN DJ8", 8@H@DJ`

4>@(*" 4FB@:\2J`H 8"8 " FD,*FH&@ 2"V4HZ" 4:4, B@ 8D"6>,6 <,D,, 8"8 @$FH@bH,:\FH&@,
@$XbF>b`V,, >,BD4,<:,<@FH\ 4F8" & *,:"N @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& - (:"&>Z< @$D"2@<, N@Hb

4 >, &F,(*", & D"<8"N *4B:@<"H4R,F8@6 2"V4HZ. ="BD4<,D, & F&@,< @F@$@< <>,>44 B@ *,:J @

&@,>>@6 4 B@:J&@,>>@6 *,bH,:\>@FH4 & =48"D"(J" 4 BD@H4& >,, FJ*\b S&,$,:\ 4FB@:\2@&": ^HJ

643 G"< 0,, BJ>8HZ 15-18.

644 ?$FJ0*,>4, F<. & D"$@H, J. Lobel and M. Ratner, "By-passing the Security
Council: Ambiguous Authorizations to Use Force, Cease-fires and the Iraqi
Inspection Regime" (1990) 93 AJIL 124, at pp. 144-152, F@ FFZ:8"<4 >" &ZBJV,>>J`

D">,, :4H,D"HJDJ. ):b ',>,D":\>@(@ F,8D,H"Db ^H" BD@$:,<" @HR"FH4 >@F4:" `D4F*48P4@>>Z6

N"D"8H,D, B@F8@:\8J ,(@ 8@>8D,H>Z, B@:>@<@R4b >" #:40>,< %@FH@8, BD,*JF<"HD4&":4 >"$:`*,>4,

2" F@(:"T,>4b<4 @ B,D,<4D44 8"8 H"8@&Z<4.

645 E<. BJ>8H 314 &ZT,.

646 AD,*:"(",<@, B@:@0,>4, F<. & BJ>8H, 356 >40,.

/...



A/CN.4/498/Add.2
Russian
Page 65

*@8HD4>J & 8"R,FH&, &FB@<@("H,:\>@6 @F>@&Z *:b @H8:@>,>4b BD,H,>244 =48"D"(J"647.
#@:\T4>FH&@ FJ*,6 >, FFZ:":4F\ >"BDb<J` >" ^H@H <@<,>H.

331. )@8HD4>" ,*&" JB@<4>":"F\ & BD,*T,FH&J`V,6 D"$@H, 7@<4FF44 B@ &@BD@FJ @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&. EB,P4":\>Z6 *@8:"*R48 '"DF4" !<"*@D 8@F>J:Fb ,, H@:\8@ & F&b24 F

H,<@6 " ?T4$8" F@ FH@D@>Z 4>@FHD">P"", 8@H@D"b F,6R"F &8:`R,>" & FH"H\` 42 (2) R"FH4 &H@D@6

& 8"R,FH&, @F>@&Z *:b @(D">4R,>4b @$X,<" BD4R4H"`V,(@Fb &@2<,V,>4b648. % H@6 FH,B,>4, &

8"8@6 *@8HD4>" " R4FHZN DJ8" <@0,H 4>@(*" F:J04H\ @F>@&@6 *:b @H8:@>,>4b 4F8", 8"F"`V,(@Fb

*4B:@<"H4R,F8@6 2"V4HZ649, @>", 8"8 BD,*FH"&:b,HFb, 4FB@:\2J,HFb & 8"R,FH&, @F>@&">4b *:b

>,BD4,<:,<@FH4, " >, & 8"R,FH&, @$FH@bH,:\FH&", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\ 4:4

@H&,HFH&,>>@FH\, 4 ,, <@0>@ @FH"&4H\ *:b D"FF<@HD,>4b & D"<8"N H,<Z *4B:@<"H4R,F8@6 2"V4HZ.

332. )"0, & 8@>H,8FH, *4B:@<"H4R,F8@6 2"V4HZ "&H@D4H,H>Z, 4FH@R>484, B@**,D04&"`V4,

FJV,FH&@&">4, *@8HD4>Z " R4FHZN DJ8", $J*\ H@ & 8"R,FH&, @F>@&Z *:b BD4,<:,<@FH4 4:4 &

8"8@<- H@ 4>@< 8"R,FH&,, b&:b`HFb, B@ F:@&"< E":<@>", " *@&@:\>@ FH"DZ<4 4 >,
,*4>@*JT>Z<4" 650. C,R\ 4*,H, & @F>@&>@<, @ :4P"N, BD4R"FH>ZN 8 D"$@H@D(@&:, 4 >"DJT,>4`

>,6HD":4H,H", 4, & R"FH>@FH4, @ F,D44 D,T,>46 E<,T">>@6 8@<4FF44, F@2*">>@6 E@,*4>,>>Z<4

SH"H"<4 !<,D484 4 %,:48@$D4H">4,6 >" @F>@&">44 7@>&,>P44 @H 8 L,&D":b 1853 (@*" *:b

JD,(J:4D@&">4b BD,H,>246 FJ*@&:"*,:\P,& @ 8@<B,>F"P44. A@ <>,>4` E":<@>", & F:JR"bN, 8@(*"

4F8 FR4H":Fb >,BD4,<:,<Z<:

" G"8 4:4 4>"R,, BD,*FH"&:b,HFb, RH@ &F, ^H4 *,:" N"D"8H,D42J`HFb H,<, RH@ >"DJT,>4,

<,0*J>"D@*>@(@ BD"&" F@ FH@D@>Z B@H,DB,&T,(@ $Z:@ ,*4>FH&,>>@6 2"8@>>@6 BD4R4>@6

JV,D$", B@ B@&@*J 8@H@D@(@ $Z: BD,*FH"&:,>" 4F8, 4 RH@ BD4R4>>@- F:,*FH&,>>"b F&b2\
<,0*J JV,D$@< 4 B@&,*,>4,< B@H,DB,&T,(@ $Z:" F&@$@*>@6 @H 8"8@(@- :4$@ BD@H4&@BD"&>@(@
*,b>4b F@ FH@D@>Z (@FJ*"DFH&"- @H&,HR48". 7@(*" 0,, >"BD@H4&, ^H@ B@F:,*>,,, & F&@`

@R,D,*\, >"DJT":@ <,0*J>"D@*>@, BD"&@ B@FD,*FH&@< D,BD,FF46 BD@H4& 2"b&4H,:b, HD,H,6F84,

FJ*\4 >48@(*" >, @$Xb&:b:4 HD,$@&">4, >,BD4,<:,<Z<" 651.

647 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America ), Merits , I.C.J. Reports 1986 , p. 14, at pp. 392-394.

648 Yearbook ... 1958, vol. II, p. 47, at pp. 53-54.

649 7"8 ^H@ $Z:@ & *&JN D,T,>4bN, P4H4DJ,<ZN FJ*\,6 S&,$,:,<, I.C.J. Reports 1986 ,
p. 14, at pp. 393-394 (para 270): H. ,. the Clark claim (1865), in J.B. Moore,
History and Digest of the International Arbitrations to which the United States Has
Been a Party , vol. III (Buffalo, NY, William S. Hein, 1995), pp. 2738-2739, 4

the Pelletier claim, Foreign Relations of the United States , 1887, p. 607.
!>":@(4R>Z6 "D(J<,>H &Z*&4(":Fb & *,:, " #"DF,:@>" HD^8T>": F<. Pleadings , vol. X, p. 11,
>@ >, @$FJ0*":Fb F"<4< EJ*@< >4 >" @*>@< 42 ^H"B@& ^H@(@ *,:".

650 J.J.A. Salmon, "Des "mains propres" comme condition de recevabilité des
réclamations internationales", Annuaire français de droit international , vol. 10,
p. 225 (1964), at p. 249.

651 Ibid,. at p. 261. E<. H"80, L. Carcia Arias, "La doctrine dés "clean
hands" en droit international public", Annuaire de l’Association des Auditeurs et
des Anciens Auditeurs de l’Académie de droit international , vol. 30 (1960), p. 18;

( BD@*@:0,>4,...)
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333. %,D>@ H@, RH@ BD"&@&Z, BD4>P4BZ, $"24DJ`V4,Fb >" @F>@&@B@:"("`V,< B@>bH44

*@$D@F@&,FH>@FH4, <@(JH 4(D"H\ @BD,*,:,>>J` D@:\ & <,0*J>"D@*>@< BD"&,. 7 >4< @H>@F4HFb 8"8

BD4>P4B ( @> :,04H & @F>@&, exceptio), F@(:"F>@ 8@H@D@<J (@FJ*"DFH&@ >, <@0,H D"FFR4HZ&"H\

>" F&@, F@$FH&,>>@, BD@H4&@BD"&>@, B@&,*,>4,, H"8 4 BD4>P4B ex turpi causa non oritur
actio. G"84, BD4>P4BZ <@(JH B@D@0*"H\ >@&Z, BD"&@&Z, B@F:,*FH&4b & FL,D, @H&,HFH&,>>@FH4,
8"8 ^H@ J0,, B@- &4*4<@<J, $Z:@ F B,D&Z< 42 >4N & *,:, @ BD@,8H, '"$R48@&@- ="*\b<"D@T652.
?*>"8@ ^H@ >, @2>"R",H, RH@ >@&Z, 4 HJ<">>Z, BD4>P4BZ, B@*@$>Z, *@8HD4>, " R4FHZN DJ8",
*@:0>Z BD42>"&"H\Fb & (:"&, V. A@ <>,>4` F^D" )0,D":*" K4HP<@D4F":

" '@FJ*"DFH&@, &4>@&>@, & >,2"8@>>@< B@&,*,>44, <@0,H $ZH\ :4T,>@ >,@$N@*4<@(@ locus
standi in judicio *:b B@*"R4 0":@$Z @$ ">":@(4R>ZN BD@H4&@BD"&>ZN *,6FH&4bN F@

FH@D@>Z *DJ(4N (@FJ*"DFH&, @F@$,>>@ ,F:4 @>4 b&4:4F\ F:,*FH&4,< ,(@ F@$FH&,>>@(@

BD@H4&@BD"&>@(@ *,b>4b 4:4 $Z:4 >"R"HZ *:b BD@H4&@*,6FH&4b ,<J - 8@D@R,, $Z:4

FBD@&@P4D@&">Z 4<. % >,8@H@DZN F:JR"bN BD4>P4B 2"8@>>ZN D,BD,FF":46 JFHD">4H 8"8@6 $Z

H@ >4 $Z:@ "FB,8H BD@H4&@2"8@>>@FH4 42 H"8@6 8@>HD<,DZ" 653.

?*>"8@ (:"&" V >, 8"F",HFb H"84N BD@P,*JD>ZN &@BD@F@&, 8"8 locus standi, 4:4 &@BD@F" @

BD4,<:,<@FH4 BD,H,>246. 3 BD4 ^H@< &"0>@ H@, RH@ *"0, & BD4&,*,>>@6 &ZT, &Z*,D08, >,

BD@&@*4HFb <ZF:\ @ H@<, RH@ >,2"8@>>@, B@&,*,>4, B@H,DB,&T,(@ (@FJ*"DFH&" ( " H,< $@:,, L"8H

@HFJHFH&4b J >,(@ " R4FHZN DJ8") b&:b,HFb 8"84<- H@ @F@$Z< @$FH@bH,:\FH&@<, 4F8:`R"`V4<

BD@H4&@BD"&>@FH\ B@&,*,>4b, BD4&,*T,(@ 8 JV,D$J ^H@<J (@FJ*"DFH&J.

334. A@ ^H4< BD4R4>"<, B@ <>,>4` EB,P4":\>@(@ *@8:"*R48", >,H @F>@&">46 *:b &8:`R,>4b

*@8HD4>Z " R4FHZN DJ8" & 8"R,FH&, >@&@(@ " @$FH@bH,:\FH&", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\",
@H:4R>@(@ @H exceptio 4:4 @H 8@>HD<,D. ="BD@H4&, &Z&@*, 8 8@H@D@<J BD4T,: S"D:\ CJFF@,
BD,*FH"&:b,HFb *@ F4N B@D @$@F>@&">>Z<: " >,:\2b D"FF<"HD4&"H\ H,@D4` " R4FHZN DJ8" 8"8

4>FH4HJH @$V,(@ @$ZR>@(@ BD"&"" 654.

5. AD@P,FFJ":\>Z, 4 *DJ(4, F:JR"4, F&b2">>Z, F@ FFZ:8@6

>" @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\

335. +*4>FH&,>>Z< B@:@0,>4,< (:"&Z V, 8"F"`V4<Fb 4>P4*,>H@& 4:4 B@F:,*FH&46 FFZ:84 >"

8"8@,- :4$@ @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, b&:b,HFb FH"H\b 35. ]H4< @>"

@H:4R",HFb @H *@&@:\>@ B@*D@$>@ D"2D"$@H">>ZN B@:@0,>46, F@*,D0"V4NFb & %,>F8@6 8@>&,>P44 @

BD"&, <,0*J>"D@*>ZN *@(@&@D@& 4 8"F"`V4NFb B@F:,*FH&46 FFZ:84 >" @F>@&">4b *:b

651 (... BD@*@:0,>4,)
A. Miaja de la Muela, "Le rôle de la condition des mains propres de la personne
lésée dans les réclamations devant les tribunaux internationaux", in Mélanges
offerts à Juraj Andrassy (The Hague, Martinus Nijhoff, 1968), p. 189.

652 E<. BJ>8H 317 &ZT,.

653 G. Fitzmaurice, "The General Principles of International Law considered
from the Standpoint of the Rule of Law", Receuil des cours ... , vol. 92 (1957-II),
p. 119, P4H4DJ,HFb FJ*\,6 S&,$,:,<, I.C.J. Reports 1986 , p. 14, at p. 394 (para. 271).

654 C. Rousseau, Droit international public. Tome V. Les rapports conflictuels ,
5e éd. (Paris, Sirey, 1983), para. 170.
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>,*,6FH&4H,:\>@FH4 *@(@&@D", BD,8D"V,>4b *@(@&@D" 4:4 BD4@FH">@&:,>4b ,(@ *,6FH&4b.
=,@$N@*4<@ D"FF<@HD,H\ Db* D"2:4R>ZN &@BD@F@&, >"R4>"b F F"<@6 FH"H\4 35.

a) %@2<,V,>4, J$ZH8@& & F:JR"bN, 8@(*" *,:",HFb FFZ:8" >" (:"&J V

336. A@:@0,>4b FH"H\4 35 J0, $Z:4 42:@0,>Z655. 7"8 b&FH&J,H 42 F"<@(@ ,, 2"(@:@&8",
FH"H\b 35 8"F",HFb @(@&@D84 & @H>@T,>44 &@BD@F@& &@2<@0>@(@ &@2<,V,>4b JV,D$" & @H*,:\>ZN

F:JR"bN, @N&"HZ&",<ZN (:"&@6 V. ?>" >, BD,*@FH"&:b,H 8"84N- :4$@ BD"& >" &@2<,V,>4,, N@Hb &

@H>@T,>44 *&JN >, JB@<b>JHZN & >,6 F:JR",& - 8@>HD<,D 4 F"<@@$@D@>Z - @>" >,*&JF<ZF:,>>@

B@*D"2J<,&",H 4F8:`R,>4, :`$ZN H"84N BD"&.

337. 7D"H846 8@<<,>H"D46 8 FH"H\, 35 B@8"2Z&",H, RH@ &@BD@F @$ @(@&@D8, & @H>@T,>44 JV,D$"

&B,D&Z, &@2>48 & 1979 (@*J BD4 @$FJ0*,>44 FH"H\4 31, 8"F"`V,6Fb L@DF- <"0@D". A@F8@:\8J

H"8"b @(@&@D8" 4<,:" @H>@T,>4, 8 *DJ(4< B@:@0,>4b< (:"&Z V, @>" $Z:" @H:@0,>" 4 &>@&\

D"FF<@HD,>" :4T\ & 1980 (@*J. M@Hb &@2<@0>@FH\ &@2<,V,>4b *@8"2Z&":"F\ " @F@$,>>@"
>"FH@6R4&@ & F&b24 F F@FH@b>4,< >,@$N@*4<@FH4656, FH"H\b 35 $Z:" & 8@>,R>@< 4H@(, &8:`R,>"

8"8 " @(@&@D8", FL@D<J:4D@&">>"b & F"<ZN @$V4N H,D<4>"N", BD4<,>4<"b 8@ &F,<

@$FH@bH,:\FH&"<, B,D,R4F:,>>Z< & (:"&, V, 2" 4F8:`R,>4,< F"<@@$@D@>Z 4 8@>HD<,D657. =@ BD4

^H@< $Z:@ B@*R,D8>JH@, RH@ &8:`R,>4, FH"H\4 35 " >, BD,*D,T",H >4 @*>@(@ 42 BD4>P4B4":\>ZN
&@BD@F@&, 8@H@DZ, <@(JH &@2>48>JH\ & F&b24 F ^H4< &@BD@F@< :4$@ B@ B@&@*J @$b2"H,:\FH&"

&@2<,V,>4b JV,D$", 8@H@D@, $J*,H D"FF<@HD,>@ & D"<8"N &H@D@6 R"FH4 BD@,8H"", :4$@ B@ B@&@*J

<,FH" ^H@6 FH"H\4658. =4 & 8@<<,>H"D44, >4 & N@*, BD,>46, B@F:,*@&"&T4N 2" &Z*&40,>4,<

C,*"8P4@>>Z< 8@<4H,H@< BD,*:@0,>4b B@ FH"H\, 35, >48"8 >, @$FJ0*":"F\ >4 (@FJ*"DFH&,>>"b

BD"8H48", >4 *@8HD4>" B@ ^H@<J &@BD@FJ659.

7@<<,>H"D44 BD"&4H,:\FH& 8 FH"H\, 35

338. !&FHD4b BD,*:"(",H B,D,D"$@H"H\ FH"H\` 35, F H,< RH@$Z 42$,0"H\ &@2<@0>@FH4 F>40,>4b

*,6FH&,>>@FH4 (:"&Z V & P,:@<. ]H" &@2<@0>@FH\ *@:0>" &@2>48"H\ H@:\8@ H@(*", 8@(*"

<,0*J>"D@*>@, BD"&@ F"<@FH@bH,:\>@ BD,*JF<"HD4&",H @F>@&">4, *:b 8@<B,>F"P44660. KD">P4b

4*,H ,V, *":\T,, BD,*:"("b 4F8:`R4H\ FH"H\` 35 >" H@< @F>@&">44, RH@ @>" " BD,*JF<"HD4&",H
@H&,HFH&,>>@FH\ $,2 &4>Z" 661. ',D<">4b, B@- &4*4<@<J, BD,*B@:"(",H, RH@ 8@<B,>F"P4b *@:0>"

655 E<. BJ>8H 303 &ZT,.

656 7@<<,>H"D46 8 FH"H\, 35, BJ>8H (3).

657 G"< 0,, BJ>8H (4).

658 G"< 0,.

659 G,< >, <,>,, & @H>@T,>44 F:JR"b, 8@(*" 8@<B,>F"P4b $Z:" BD4FJ0*,>", N@Hb

BD@H4&@BD"&>@FH\ B@&,*,>4b $Z:" 4F8:`R,>", F<. *,:@ @ " 7@<B">4 /,>,D":\ *, :’ ?D,>@8",
UNRIAA, vol. X, p. 280 (1905), P4H4DJ,<@, & 8@<<,>H"D44 8 FH"H\, 33, BJ>8H (17).

660 A/CN.4/488, FHD. 97.

661 G"< 0,.
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$ZH\ @(D">4R,>" F:JR",< >,@$N@*4<@FH4 F@(:"F>@ FH"H\, 33662. E@,*4>,>>@, 7@D@:,&FH&@

BD4&,HFH&J,H FH"H\` 35, BD4<,>4<J` 8 F:JR"b< ( H"84<, 8"8 >,@$N@*4<@FH\), 8@(*"

@$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, *,6FH&J,H F8@D,, 8"8 @F&@$@0*,>4, @H

@$b2"H,:\FH&", R,< 8"8 @BD"&*">4,663. aB@>4b H"80, B@**,D04&",H ^H@H BD4>P4B, >@ BD,*:"(",H

JB@HD,$:bH\ 8"8@6- H@ *DJ(@6 H,D<4>, " >, " &@2<,V,>4,", 8@H@DZ6 F&b2"> F @*>4< 42 "FB,8H@&

D,B"D"P44 2" BD@H4&@BD"&>Z, *,b>4b F@(:"F>@ R"FH4 &H@D@6664.

+FH\ :4 <,FH@ *:b BD4>P4B" &@2<,V,>4b J$ZH8@&, 8@(*" @$FH@bH,:\FH&" 4F8:`R"`H

BD@H4&@BD"&>@FH\?

339. % 8@<<,>H"D44 42:"(",HFb &,F\<" @FH@D@0>"b B@24P4b & @H>@T,>44 FH"H\4 35, 8@H@D"b

D"FF<"HD4&",HFb 8"8 BD@FH@ 8:"J2J:" " $,2 JV,D$"". ?HR"FH4 ^H@ <@(:@ @$XbF>bH\Fb >"*,0*"<4 >"

H@, RH@ *">>Z6 &@BD@F $J*,H D"FF<@HD,> & R"FH4 &H@D@6, >@ ^H@(@ >, BD@42@T:@. ?*>"8@, 8"8

J8"2Z&",H aB@>4b, FH"H\b 35 >, 8"F",HFb &@2<,V,>4b & D"<8"N 8@<B,>F"P44 2" BD@H4&@BD"&>@,

B@&,*,>4,, RH@ b&:b,HFb H,<@6 R"FH4 &H@D@6. E8@D,, @>" 8"F",HFb &@BD@F" @ H@<, F:,*J,H :4

&F,- H"84 @04*"H\ @H (@FJ*"DFH&", FFZ:"`V,(@Fb >" @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\

8@<B,>F"P44 :`$ZN L"8H4R,F84N J$ZH8@&, B@>,F,>>ZN :`$Z< *DJ(4< (@FJ*"DFH&@<,
>,B@FD,*FH&,>>@ 2"HD"(4&",<Z< H"84< *,6FH&4,<. % BD4>P4B,, ^H@ - &B@:>, BD"&4:\>@, JF:@&4,

*:b H@(@, RH@$Z B@2&@:4H\ B,D&@<J (@FJ*"DFH&J 4FB@:\2@&"H\ @$FH@bH,:\FH&@, 4F8:`R"`V,,

BD@H4&@BD"&>@FH\. ]H@H "FB,8H >, 4<,,H >48"8@(@ @H>@T,>4b 8 @$V,<J &@BD@FJ @ H@<, <@0,H :4

(@FJ*"DFH&@ $ZH\ " @H&,HFH&,>>Z<" 2" &D,*, BD4R4>,>>Z6 2"8@>>Z<4 *,6FH&4b<4, >">@FbV4<4

JV,D$ *DJ(4< (@FJ*"DFH&"<, RH@ $Z:@ BD,*<,H@< D"FF<@HD,>4b & D"<8"N @H*,:\>@6 H,<Z. E@(:"F>@

&H@D4R>Z< >@D<"< @$ @H&,HFH&,>>@FH4, @ 8@H@DZN 8"8 D"2 4 4*,H D,R\ & >"FH@bV,< BD@,8H,

FH"H,6, @H (@FJ*"DFH&" @$ZR>@ $J*,H HD,$@&"H\Fb &ZB:"H4H\ B@:>@, &@2<,V,>4, B@H,DB,&T,<J

(@FJ*"DFH&J 2" B@&,*,>4,, 8@H@D@, ( B@ F<ZF:J FH"H\4 16) >, F@@H&,HFH&J,H ,(@ <,0*J>"D@*>Z<

@$b2"H,:\FH&"<665. +F:4 & BD@,8H, FH"H,6 @BD,*,:b`HFb @$FH@bH,:\FH&", & 8@H@DZN

BD,*B@:@04H,:\>@ B@H,DB,&T,, (@FJ*"DFH&@ >, 4<,,H >" ^H@ BD"&", &B@:>, BD"&4:\>@ H@, RH@ &

BD@,8H, ^H@ *,:",HFb F JR,H@< @(@&@D84, F@(:"F>@ 8@H@D@6 :`$Z, L"8H4R,F84, J$ZH84, B@>,F,>>Z,

^H4< (@FJ*"DFH&@<, 2" 8@H@DZ, @>@ F"<@ >, >,F,H @H&,HFH&,>>@FH4, *@:0>Z B@8DZ&"H\Fb

(@FJ*"DFH&@<, *,:"`V4< FFZ:8J. K@D<":\>@ ^H@ &N@*4H & FL,DJ *,6FH&4b &H@D4R>ZN >@D< @$

@H&,HFH&,>>@FH4, B@F8@:\8J ^H@ F&b2">@ F F4HJ"P4,6, & 8@H@D@6 @H&,HFH&,>>@FH\ (@FJ*"DFH&" prima
facie &@2>48",H B@ F<ZF:J BD@,8H" FH"H,6, @*>"8@ F"< BD@,8H FH"H,6 *":,, R,H8@ 4F8:`R",H

H"8J` @H&,HFH&,>>@FH\666. A@ FJH4 *,:", "D(J<,>H@< & B@:\2J H"8@(@ JF:@&4b b&:b,HFb H@, RH@

$,2 >,(@ (@FJ*"DFH&@, R\, B@&,*,>4, $Z:@ $Z & 4>@< F:JR", >,2"8@>>Z<, F<@0,H B,D,:@04H\

$D,<b @HFH"4&">4b F&@4N F@$FH&,>>ZN 4>H,D,F@& 4:4 >J0* >" >,&4>@&>@, HD,H\, (@FJ*"DFH&@.

340. E ^H4< F@(:"F4:"F\ %,>(D4b, BD4&@*b "D(J<,>H @ >,@$N@*4<@FH4 & *,:, @ BD@,8H,

'"$R48@&@- ="*\b<"D@T. E@ FH@D@>Z %,>(D44 $Z:@ $Z >,FBD"&,*:4&@ B@BZH"H\Fb >"&b2"H\

Q,N@F:@&"844 &F, D"FN@*Z & F&b24 F ">>J:4D@&">4,< F@&<,FH>@(@ BD@,8H", 8@(*" ">>J:4D@&">4,

662 G"< 0,.

663 G"< 0,.

664 A/CN.4/492, FHD. 15.

665 E<. BJ>8H 14 &ZT,.

666 E<. D,T,>4, ;,0*J>"D@*>@(@ EJ*" B@ *,:J @ BD@,8H, '"$R48@&@- ="*\b<"D@T,
P4H4DJ,<@, & BJ>8H, 226 &ZT,.
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BD@42@T:@ B@ BD4R4>"<, 8@H@DZ, >,:\2b $Z:@ &<,>4H\ & &4>J Q,N@F:@&"844 ( 4:4, B@ 8D"6>,6

<,D,, H@:\8@ ,6). 7"8 $Z:@ @H<,R,>@ EJ*@<,

" %,>(D4b b&>@ BD42>":", RH@ & :`$@< F:JR", H"8@, F@FH@b>4, >,@$N@*4<@FH4 >, @F&@$@0*":@

$Z ,, @H @$b2">>@FH4 &ZB:"H4H\ &@2<,V,>4, ,, B"DH>,DJ" 667.

A@F8@:\8J "D(J<,>H @ >,@$N@*4<@FH4 $Z: @H8:@>,> >" *DJ(4N @F>@&">4bN, D,T,>4, @ H@R>@<

@$X,<, H"8@(@ &@2<,V,>4b & @$FH@bH,:\FH&"N *">>@(@ *,:" >, $Z:@ BD4>bH@668.

7 8"84< 42 B,D,R4F:,>>ZN & (:"&, V @$FH@bH,:\FH&"< *@:0>" BD4<,>bH\Fb FH"H\b 35?

341. A@ ^H4< BD4R4>"< >,H >48"84N a priori @F>@&">46 *:b 4F8:`R,>4b FH"H\4 35 42 BD@,8H"

FH"H,6. +F:4 ,, F@ND">,>4, @2>"R",H, RH@ B@ 8D"6>,6 <,D, @H*,:\>Z, 42 B,D,R4F:,>>ZN & (:"&, V
@$FH@bH,:\FH& b&:b`HFb @$FH@bH,:\FH&"<4, 4F8:`R"`V4<4 @H&,HFH&,>>@FH\, " >, BD@H4&@BD"&>@FH\,
H@ ^H@ H"80, &N@*4H & FL,DJ *,6FH&4b &H@D4R>ZN >@D< @$ @H&,HFH&,>>@FH4, H@R>@ H"8 0,, 8"8

,F:4 $Z @>4 D"FF<"HD4&":4F\ 8"8 @$FH@bH,:\FH&", F<b(R"`V4, @H&,HFH&,>>@FH\669. G"84<

@$D"2@<, &@BD@F F&@*4HFb 8 @BD,*,:,>4` H@(@, 8"84, 42 D"FF<"HD4&",<ZN & (:"&, V @$FH@bH,:\FH&

BD4&@*bH - 4:4 <@(JH BD4&,FH4 - 8 &@2<@0>@FH4 &@2<,V,>4b L"8H4R,F84 B@>,F,>>ZN J$ZH8@& 4

8"8 F:,*J,H FL@D<J:4D@&"H\ FH"H\` 35.

342. E@&,DT,>>@ bF>@, RH@ FH"H\b 35 >, *@:0>" BD4<,>bH\Fb 8 F"<@@$@D@>, 4:4 8@>HD<,D"<,
B@F8@:\8J ^H4 @$FH@bH,:\FH&" 2"&4FbH @H BD,*T,FH&J`V,(@ BD@H4&@BD"&>@(@ B@&,*,>4b " P,:,&@(@"
(@FJ*"DFH&" 4 F&b2">Z F H"84< B@&,*,>4,< 4 B@F8@:\8J >,H @F>@&">46 *:b &ZB:"HZ ,<J

&@2<,V,>4b 2" B@F:,*FH&4b ,(@ F@$FH&,>>@(@ BD@H4&@BD"&>@(@ B@&,*,>4b. +F:4 $Z F@(:"F4, $Z:@

F@ND">,>@ 8"8 @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, ,(@ H"80, F:,*@&":@ $Z 4F8:`R4H\

42 FL,DZ *,6FH&4b FH"H\4 35. '@FJ*"DFH&@, R\, F@(:"F4, b&:b,HFb @F>@&@6 *:b B@&,*,>4b *DJ(@(@

(@FJ*"DFH&" ( >"BD4<,D, BD@:,H >"* H,DD4H@D4,6 4:4 @88JB"P4b 4< H,DD4H@D44), 4<,,H,
D"2J<,,HFb, BD"&@ @$JF:@&4H\ F&@, F@(:"F4, &ZB:"H@6 8"8@(@- H@ F$@D" 4:4 "D,>*>@6 B:"HZ, :4$@

&@2<,V,>4,< BD4R4>,>>@(@ &D,*": ^H@H &@BD@F *@:0,> D,T"H\Fb & N@*, B,D,(@&@D@&, 8@(*" *",HFb

F@(:"F4,. ?*>"8@ & F4:J BD4&,*,>>ZN &ZT, BD4R4> & (:"&, V >,H <,FH" *:b FH"H\4 29670.

343. G"84< @$D"2@<, @FH",HFb HD4 @$FH@bH,:\FH&" ( L@DF- <"0@D, $,*FH&4,, >,@$N@*4<@FH\),
8@H@DZ,, & BD4>P4B,, >, 2"&4FbH @H B@&,*,>4b 4:4 &@:4 BD,*B@:@04H,:\>@ B@H,DB,&T,(@

(@FJ*"DFH&". QH@ 8"F",HFb L@DF- <"0@D", H@ @> @BD,*,:b,HFb 8"8 BD@4FT,FH&4,, &Z2&">>@,

" >,BD,@*@:4<@6 F4:@6 4:4 >, B@**"`V4<Fb 8@>HD@:` (@FJ*"DFH&" >,BD,*&4*,>>Z< &>,T>4<

F@$ZH4,<, 8@H@D"b/ 8@H@D@, F*,:":"/ F*,:":@ *:b (@FJ*"DFH&" <"H,D4":\>@ >,&@2<@0>Z< *,6FH&@&"H\

& F@@H&,HFH&44 F J8"2">>Z< @$b2"H,:\FH&@<"; $@:,, H@(@, *,:"`V,, FFZ:8J (@FJ*"DFH&@ >, *@:0>@

$Z:@ F@*,6FH&@&"H\ F&@4< F@$FH&,>>Z< BD@H4&@BD"&>Z< B@&,*,>4,< &@2>48>@&,>4` F4HJ"P44 L@DF-
<"0@D" 4 >, *@:0>@ $Z:@ $D"H\ >" F,$b D4F8 &@2>48>@&,>4b L@DF- <"0@D>@(@ F@$ZH4b671. %

667 I.C.J. Reports 1997 , p. 7, at p. 39 (para. 48).

668 1*,F\ &@2>48",H @H*,:\>Z6 &@BD@F, " 4<,>>@ &@BD@F @$ @H&,HFH&,>>@FH4 2" >"8@B:,>>Z,

42*,D084 4 JV,D$: F<. I.C.J. Reports 1997 , p. 7, at p. 81 (paras. 152-153).

669 E<. BJ>8H 228 &ZT,.

670 E<. BJ>8H 241 &ZT,.

671 E<. BJ>8HZ 261-263 &ZT,, " & @H>@T,>44 B@:@0,>46 FH"H\4 31 - BJ>8H 356 >40,.
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^H4N @$FH@bH,:\FH&"N >, &4*4HFb BD4R4> HD,$@&"H\, RH@$Z *,:"`V,, FFZ:8J (@FJ*"DFH&@ BD4>b:@

8"8@,- H@ @F@$@, @$b2"H,:\FH&@ & @H>@T,>44 &@2<,V,>4b. ?$FH@bH,:\FH&", >, B@**"`V4,Fb ,(@

8@>HD@:`, F*,:":4 *:b >,(@ <"H,D4":\>@ >,&@2<@0>Z< &ZB@:>4H\ @$b2"H,:\FH&@, 4 @>@ >, $D":@

>" F,$b 4F8:`R4H,:\>J` @H&,HFH&,>>@FH\ 2" 4N &@2>48>@&,>4,672. E *DJ(@6 FH@D@>Z, 8"8 J0,

@H<,R":@F\ &ZT,, ,FH\ &,F@<Z, *@&@*Z & B@:\2J &@2<,V,>4b L"8H4R,F84N J$ZH8@& & F:JR"bN,
8@(*" (@FJ*"DFH&@ FFZ:",HFb >" >,@$N@*4<@FH\, BD4 H@<, B@ 8D"6>,6 <,D,, JF:@&44, RH@ *DJ(@,

(@FJ*"DFH&@ F&@4< F@$FH&,>>Z< >,&ZB@:>,>4,< 4:4 F&@,6 >,$D,0>@FH\` >, &Z2&":@ F4HJ"P4`

>,@$N@*4<@FH4.

344. QH@ 0, 8"F",HFb $,*FH&4b, H@, B@ <>,>4` EB,P4":\>@(@ *@8:"*R48", ^H@ B@:@0,>4, $:40,

8 "D(J<,>HJ @ >,@$N@*4<@FH4, R,< 8 L@DF- <"0@DJ. % 8"R,FH&, BD4<,D" <@0>@ &2bH\ FJ*>@,
H,DBbV,, $,*FH&4, B@ BD4R4>, B@(@*>ZN JF:@&46 4 J0, B@&D,0*,>>@,, 8@H@D@, 2"N@*4H &

4>@FHD">>Z6 B@DH *:b H@(@, RH@$Z FB"FH4 042>\ F&@,(@ ^84B"0". A@R,<J 0, >,:\2b HD,$@&"H\,
RH@$Z FJ*>@ 2"B:"H4:@ 2" &D,*, BD4R4>,>>Z6 B@DH@&Z< JFH">@&8"< ( >"BD4<,D, & D,2J:\H"H, JH,R84

04*8@(@ H@B:4&" 42 BD@$4H@(@ H@B:4&>@(@ $"8")? GD,$@&">4, @ H@<, RH@$Z @>@ *,:":@ ^H@,
<@0,H F@*,6FH&@&"H\ FFZ:8, >" $,*FH&4, & 8"R,FH&, @F>@&Z *:b FB"F,>4b 042>4, RH@ *@:0>@

@H&,R"H\ 4>H,D,F"< &F,N.

345. QH@ 8"F",HFb *&JN *DJ(4N @$FH@bH,:\FH&, 8@H@DZ, BD,*:"(",HFb *@$"&4H\ & (:"&J V, ,FH\

F@@$D"0,>4, >"FR,H H@(@, RH@ >4 @*>@ 42 >4N >, F:,*J,H JB@<4>"H\ & FH"H\, 35. E@$:`*,>4,

4<B,D"H4&>ZN >@D< @H&,R",H @$V4< 4>H,D,F"< 4 >J0*"< &F,N (@FJ*"DFH& & <,0*J>"D@*>@<

F@@$V,FH&,, 4 >,H >48"84N @F>@&">46 HD,$@&"H\ @H @*>@(@ (@FJ*"DFH&" &ZB:"H4H\ 8"8@<J- H@
*DJ(@<J (@FJ*"DFH&J &@2<,V,>4, 2" HD,$@&">4b, F&b2">>Z, F &ZB@:>,>4,< ^H@6 @$V,6 @$b2">>@FH4.
QH@ 0, 8"F",HFb BD4>P4B" exceptio, H@, 8"8 4 8@>HD<,DZ, ^H@ 2"&4F4H @H BD@H4&@BD"&>@(@

B@&,*,>4b " P,:,&@(@" (@FJ*"DFH&", 4 2*,F\ >,H *@&@*@& & B@:\2J 8@>HD<,D. A@ ^H4< BD4R4>"<

EB,P4":\>Z6 *@8:"*R48 @(D">4R4: $Z <"FTH"$Z FH"H\4 35 $,*FH&4,< 4 >,@$N@*4<@FH\`.

%@BD@FZ L@D<J:4D@&84: BD"&@ 4:4 BD@FH"b @(@&@D8"?

346. ?FH":Fb @*4> &@BD@F: ,F:4 $D"H\ $,*FH&4, 4 >,@$N@*4<@FH\, H@ F:,*J,H :4 FL@D<J:4D@&"H\

FH"H\` 35 8"8 B@24H4&>@, BD"&@ 4:4 8"8 @(@&@D8J? ?*>"8@ & @H>@T,>44 B,D&@(@ &"D4">H"

&@2>48"`H @BD,*,:,>>Z, HDJ*>@FH4, B@F8@:\8J *4"B"2@> F:JR",& b&:b,HFb &,F\<" T4D@84<, " BD"8H48" -
>,2>"R4H,:\>@6. E JR,H@< &F,(@ ^H@(@ BD,*:"(",HFb F@ND">4H\ L@D<J:J 8:"J2J:Z @$ 4F8:`R,>4bN,
>@ BD4 ^H@< JF4:4H\ & @BD,*,:,>>@6 FH,B,>4 L@D<J:4D@&8J, F H,< RH@$Z R,H8@ J8"2"H\ >" H@,
RH@ @H >,&4>@&>@(@ HD,H\,(@ (@FJ*"DFH&" >,:\2b @04*"H\ H@(@, RH@ @>@ $J*,H & @*4>@R8J >,FH4

:`$Z, L"8H4R,F84, J$ZH84, &Z2&">>Z, FFZ:8@6 >" $,*FH&4, 4:4 >,@$N@*4<@FH\.

%Z&@*Z B@ FH"H\, 35

347. A@ &ZT,J8"2">>Z< BD4R4>"< FH"H\` 35 F:,*J,H F@ND">4H\ & @H>@T,>44 $,*FH&4b 4

>,@$N@*4<@FH4. EFZ:8" >" ^H4 @$FH@bH,:\FH&" *@:0>" *,:"H\Fb " $,2 JV,D$" ... *:b &@BD@F" @

672 7@(*" L@DF- <"0@D b&:b,HFb D,2J:\H"H@< BD4>J0*,>4b F@ FH@D@>Z HD,H\,(@ (@FJ*"DFH&",
^H@ (@FJ*"DFH&@ <@0,H $ZH\ @H&,HFH&,>>Z< 2" B@F:,*FH&4b, BD4R4>,>>Z, BD,*B@:@04H,:\>@

B@H,DB,&T,<J (@FJ*"DFH&J: F<. >"FH@bV46 *@8:"*, A/CN.4/498/Add.1, BJ>8H 202. QH@ 0,

8"F",HFb &Z$@D" <,0*J *,:"`V4< FFZ:8J (@FJ*"DFH&@< 4 HD,H\4< (@FJ*"DFH&@<, H@, >,F@<>,>>@,
B@F:,*>,, *@:0>@ >,FH4 @H&,HFH&,>>@FH\.
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L4>">F@&@6 8@<B,>F"P44 2" :`$@6 L"8H4R,F846 &D,* 4:4 J$ZH84, BD4R4>,>>Z," *,b>4,<

*,:"`V,(@ FFZ:8J (@FJ*"DFH&"673.

b) %D,<,>>@è, *,6FH&4, FFZ:84 >" @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\

348. 7@<<,>H"D46 8 BD@,8H"< D"2:4R>ZN FH"H,6 & (:"&, V R,H8@ J8"2Z&",H >" H@, RH@ @>4

4F8:`R"`H BD@H4&@BD"&>@FH\ ( 4, H"84< @$D"2@<, @H&,HFH&,>>@FH\) H@:\8@ >" H@H B,D4@* &D,<,>4,
& H,R,>4, 8@H@D@(@ D"FF<"HD4&",<Z, @$FH@bH,:\FH&" BD@*@:0"`H FJV,FH&@&"H\ 4 J*@&:,H&@DbH\

JF:@&4b<, JFH">@&:,>>Z< *:b FFZ:84 >" >4N. G@H 0, BD4>P4B $Z: B@*H&,D0*,> GD4$J>":@< &

*,:, @ FJ*>, " C^6>$@J I@DD4@D" 4 ;,0*J>"D@*>Z< EJ*@< & *,:, @ BD@,8H, '"$R48@&@-
="*\b<"D@T674. M@Hb ^H@ B@:@0,>4,, &@2<@0>@, 4<B:4P4H>@ BD4FJHFH&@&":@ & (:"&, V BD4 ,,

BD4>bH44 & B,D&@< RH,>44, &"0>@, RH@$Z @>@ $Z:@ 42:@0,>@ "$F@:`H>@ R,H8@. C"2J<,,HFb,
<@(JH $ZH\ F:JR"4, 8@(*" 8@>8D,H>Z, @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\, b&:b`HFb

@*>@&D,<,>>@ *@FH"H@R>@6 @F>@&@6 *:b BD,8D"V,>4b *,6FH&4b @F>@&@B@:"("`V,(@ @$b2"H,:\FH&"

( >"BD4<,D, >"DJT,>4, *@(@&@D", @BD"&*Z&"`V,, 8@>HD<,DZ, <@0,H $ZH\ " FJV,FH&,>>Z<" B@

F<ZF:J FH"H\4 60 %,>F8@6 8@>&,>P44 1969 (@*" 4 <@0,H B@2&@:4H\ BD,8D"H4H\ *,6FH&4,

*@(@&@D"). E *DJ(@6 FH@D@>Z, @$b2"H,:\FH&@ <@0,H $ZH\ & B@:>@6 <,D, &@FFH">@&:,>@ 4:4 ,(@

*,6FH&4,, & BD4>P4B,, & B@:>@6 <,D, &@2@$>@&:,>@, >@ BD4 ^H@< <@0,H B@HD,$@&"H\Fb

JD,(J:4D@&"H\ &"D4">HZ &@2@$>@&:,>4b &ZB@:>,>4b @$b2"H,:\FH&". ]H@ >, H, &@BD@FZ, 8@H@DZ,

<@(JH 4:4 *@:0>Z D,T"H\Fb & BD@,8H, FH"H,6, @*>"8@, B@ <,>\T,6 <,D,, F:,*J,H BD,*JF<@HD,H\,
RH@ FFZ:8" >" @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\, *,:",HFb $,2 JV,D$" *:b

" BD,8D"V,>4b :`$@(@ *,b>4b, >, F@@H&,HFH&J`V,(@ @$b2"H,:\FH&J, @ 8@H@D@< 4*,H D,R\, 4

B@F:,*J`V,(@ F@$:`*,>4b ^H@(@ @$b2"H,:\FH&", ,F:4 - 4 & H@6 <,D,, & 8"8@6 - @$FH@bH,:\FH&@,
4F8:`R"`V,, BD@H4&@BD"&>@FH\, $@:,, >, FJV,FH&J,H" 675.

c) #D,<b *@8"2Z&">4b

349. % BD4>P4B,, @H&,HFH&,>>@FH\ (@FJ*"DFH&" >, *@:0>" BD,2`<4D@&"H\Fb, 4 $D,<b JFH">@&:,>4b

H"8@6 @H&,HFH&,>>@FH4 :,04H >" (@FJ*"DFH&,, 8@H@D@, *@8"2Z&",H ,,676. ?*>"8@, 8@(*"

B@&,*,>4,, BD@H4&@D,R"V,, <,0*J>"D@*>@<J @$b2"H,:\FH&J (@FJ*"DFH&", BD4F&"4&",HFb ^H@<J

(@FJ*"DFH&J 4 @>@ N@R,H J6H4 @H F&@,6 @H&,HFH&,>>@FH4, FFZ:"bF\ >" @BD,*,:,>>@, @$FH@bH,:\FH&@

F@(:"F>@ (:"&, V, B@:@0,>4, <,>b,HFb 4 $D,<b @BD"&*">4b F&@,(@ B@&,*,>4b 4:4 @F&@$@0*,>4b @H

@H&,HFH&,>>@FH4 2" >,(@ :@04HFb >" ^H@ (@FJ*"DFH&@. 7D@<, H@(@, R"FH@ <@(JH &@2>48"H\ F:JR"4,
8@(*" H@:\8@ *,:"`V,, FFZ:8J (@FJ*"DFH&@ & B@:>@6 <,D, @F@2>",H @$FH@bH,:\FH&" *,:".
AD,*FH"&:b,HFb, RH@ ^H@H D,2J:\H"H & B@:>@6 <,D, @$,FB,R4&",HFb 2" FR,H FJV,FH&J`V,6

L@D<J:4D@&84 (:"&Z V 4 RH@ >48"8@(@ *@B@:>4H,:\>@(@ B@:@0,>4b >, HD,$J,HFb.

d) IHD"H" BD"&" FFZ:"H\Fb >" @H&,HFH&,>>@FH\

350. %ZF8"2Z&":"F\ <ZF:\ @ H@<, RH@ & BD@,8H, FH"H,6 F:,*J,H @N&"H4H\ &@BD@F @$ JHD"H, BD"&"

FFZ:"H\Fb >" @H&,HFH&,>>@FH\, B@ ">":@(44 F@ FH"H\,6 45 %,>F8@6 8@>&,>P44 @ BD"&,

673 E<. BJ>8H 356 >40,.

674 E<. BJ>8H 224 &ZT,.

675 E<. BJ>8H 356 >40,.

676 7"8 $Z:@ F8"2">@ "D$4HD@< 'J$,D@< & *,:, @ BD,H,>24bN 4FB">F8@6 2@>, ;"D@88@,
" <,0*J>"D@*>"b @H&,HFH&,>>@FH\ (@FJ*"DFH&" >, BD,2`<4DJ,HFb"; F<. UNRIAA, vol. II, p. 615.
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<,0*J>"D@*>ZN *@(@&@D@&, 8@H@D"b @2"(:"&:,>" " IHD"H" BD"&" FFZ:"H\Fb >" @F>@&">4,
>,*,6FH&4H,:\>@FH4 4:4 BD,8D"V,>4b *@(@&@D", &ZN@*" 42 >,(@ 4:4 BD4@FH">@&:,>4b ,(@

*,6FH&4b". O,:Z6 Db* BD,*BD4>4<"&T4NFb D">,, B@BZH@8 8@*4L48"P44 8"F":Fb ^:,<,>H@&,
8@H@DZ, &B@:>, J<,FH>@ D"FF<"HD4&"H\ B@* ^H@6 DJ$D48@6, & R"FH>@FH4 " F@(:"F4, F >,&ZB@:>,>4,<
*DJ(4< JR"FH>48@< 4:4 *DJ(4<4 JR"FH>48"<4" 677. E *DJ(@6 FH@D@>Z, ^H@H &@BD@F &@2>48",H

H@:\8@ & H@< F:JR",, ,F:4 @H&,HFH&,>>@FH\ J0, &@2<@0>", H. ,. ,F:4 &F, JF:@&4b *:b

&@2>48>@&,>4b <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&" J*@&:,H&@D,>Z. G"84< @$D"2@<, ^H@H

&@BD@F B@:>@FH\` @H>@F4HFb 8 R"FH4 &H@D@6 BD@,8H" FH"H,6 4 $J*,H @$FJ0*,> & ^H4N D"<8"N.

e) ID,(J:4D@&">4, FB@D@& & F&b24 F @$FH@bH,:\FH&"<4, 4F8:`R"`V4<4 BD@H4&@BD"&>@FH\

351. A@F8@:\8J *,6FH&4, @$FH@bH,:\FH&, D"FF<"HD4&",<ZN & (:"&, V, 2"8:`R",HFb & H@<, RH@$Z

4F8:`R4H\ @H&,HFH&,>>@FH\, 8@H@D"b & 4>@< F:JR", FJV,FH&@&":" $Z B@ @H>@T,>4` 8 8"8@<J- H@
*DJ(@<J (@FJ*"DFH&J 4:4 (@FJ*"DFH&"<, 2*,F\ ,FH,FH&,>>@ &@2>48",H &@BD@F @$ JD,(J:4D@&">44

FB@D@&. ?HD"0,>4,< ^H@(@ b&:b,HFb, >"BD4<,D, F&b2\, 8@H@D"b J0, FJV,FH&J,H & R"FH4 &H@D@6

<,0*J 8@>HD<,D"<4 4 JD,(J:4D@&">4,< FB@D@&, " H"80, F&b2\, 8@H@DJ` (@FJ*"DFH&", JR"FH&@&"&T4,

& %,>F8@6 8@>L,D,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, >"FH@6R4&@ HD,$@&":4 JFH">@&4H\ <,0*J

FFZ:8@6 >" jus cogens B@ FH"H\b< 53 4 64 4 JD,(J:4D@&">4,< FB@D@&678.

352. %,D>@ H@, RH@ &@BD@F @$ JD,(J:4D@&">44 FB@D@&, 8"8 BD"&4:@, &@2>48",H & F&b24 F BD@,8H@<

FH"H,6 & P,:@<, 4 @F@$,>>@ R"FH\` HD,H\,6. ?*>"8@, >,2"&4F4<@ @H H@(@, 8 8"8@<J &Z&@*J

<@0>@ BD46H4 & @H>@T,>44 R"FH4 HD,H\,6, & F&b24 F (:"&@6 V &@2>48",H BD@P,*JD>Z6 &@BD@F B@

">":@(44 F@ FH"H\,6 65 %,>F8@6 8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&. +F:4 (@FJ*"DFH&@

N@R,H 4FB@:\2@&"H\ @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, H. ,. @F&@$@*4H\Fb @H

@H&,HFH&,>>@FH4 2" H@, RH@ & 4>@< F:JR", $Z:@ $Z >"DJT,>4,< <,0*J>"D@*>@(@ BD"&", @>@

*@:0>@ 8"8 <4>4<J< $ZFHD@ J&,*@<4H\ *DJ(@, (@FJ*"DFH&@ 4:4 (@FJ*"DFH&" @$ ^H@< L"8H, 4 @

B@F:,*FH&4bN F H@R84 2D,>4b &ZB@:>,>4b 4< @$b2"H,:\FH&". 1"H,< B,D,* F@@H&,HFH&J`V4<4

(@FJ*"DFH&"<4 &FH">,H 2"*"R" B@BZH"H\Fb JD,(J:4D@&"H\ &F, &@2>48"`V4, &@BD@FZ F B@<@V\`

BD@P,*JD, BD,*JF<@HD,>>ZN & IFH"&, ?D(">42"P44 ?$X,*4>,>>ZN ="P46, & R"FH>@FH4 & FH"H\, 33.
7 ^H@6 BD@$:,<, >,@$N@*4<@ $J*,H &,D>JH\Fb & 8@>H,8FH, R"FH4 HD,H\,6 BD@,8H" FH"H,6, @*>"8@,
B@ 8D"6>,6 <,D, B@8", F:,*J,H &8:`R4H\ 8"8@,- H@ B@:@0,>4, >" ^H@H FR,H & (:"&J V679.

6. %Z&@*Z & @H>@T,>44 (:"&Z V

353. % F"<@< >"R":, >"FH@bV,(@ @$FJ0*,>4b (:"&Z V $Z:@ @H<,R,>@, RH@ D"FF<"HD4&",<Z, & >,6

@$FH@bH,:\FH&", B@- &4*4<@<J, D"FB"*"`HFb >" >,F8@:\8@ 8"H,(@D46 4 RH@ B@ 8D"6>,6 <,D, &

@H>@T,>44 >,8@H@DZN 42 >4N <@0,H @8"2"H\Fb $@:,, BD"&4:\>Z< (@&@D4H\ @$ @$FH@bH,:\FH&"N,
4F8:`R"`V4N @H&,HFH&,>>@FH\, " >, BD@H4&@BD"&>@FH\680. A@ 8D"6>,6 <,D, & @H>@T,>44 L@DF-
<"0@D", $,*FH&4b 4 >,@$N@*4<@FH4 ":\H,D>"H4&>"b L@D<J:4D@&8" *:b P,:,6 (:"&Z V <@(:" $Z

BD,*JF<"HD4&"H\, RH@ " (@FJ*"DFH&@ >, >,F,H @H&,HFH&,>>@FH4 2" >,&ZB@:>,>4, 4< <,0*J>"D@*>@(@

677 K4HP<@D4F, R,H&,DHZ6 *@8:"*, +0,(@*>48 ... 1959 (@*, H@< II, FHD. 44, 63.
E<. BJ>8HZ 215 4 237 &ZT,.

678 E<. H"80, D,T,>4, !D$4HD"0>@(@ HD4$J>":" B@ *,:J @ FJ*>, " C^6>$@J I@DD4@D",
BJ>8H 269 &ZT,.

679 G,8FH BD,*:"(",<@(@ B@:@0,>4b F<. & BJ>8H, 356 >40,.

680 E<. BJ>8HZ 221-229 &ZT,.
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@$b2"H,:\FH&", ,F:4 ^H@ >,&ZB@:>,>4, @$XbF>b,HFb" @*>4< 42 H"84N @$FH@bH,:\FH&. ?>" <@0,H

@H:4R"H\Fb @H L@D<J:4D@&84 & F:JR", F"<@@$@D@>Z 4, &@2<@0>@, 8@>HD<,D, (*, <@0>@ F8"2"H\,
RH@ @$FH@bH,:\FH&@ 4F8:`R",H BD@H4&@BD"&>@FH\ ( 4, F:,*@&"H,:\>@, F"<J 4*,` " >,&ZB@:>,>4b").
7@::4*4DJ`V4, HD,$@&">4b 4<B,D"H4&>@6 >@D<Z 4 BD4>P4B exceptio & BD,*:@0,>>@6 J28@6

L@D<J:4D@&8,, >,F@<>,>>@, H"80, B@B"*"`H &@ &H@DJ` 8"H,(@D4`. ?*>"8@ & P,:@< EB,P4":\>Z6

*@8:"*R48 >, J$,0*,> & H@<, RH@ F:,*J,H BD@&@*4H\ FHD@(@, D"2(D">4R,>4, <,0*J

@$FH@bH,:\FH&"<4, @N&"HZ&",<Z<4 (:"&@6 V. =" F"<@< *,:,, FJV,FH&J,H P,:Z6 *4"B"2@> F:JR",&,
4 R,H846 BD4<,D $,*FH&4b 4:4 *"0, >,@$N@*4<@FH4 <@0,H $ZH\ $@:,, J$,*4H,:\>Z< & 8"R,FH&,

@$FH@bH,:\FH&", 4F8:`R"`V,(@ BD@H4&@BD"&>@FH\, R,< <"D(4>":\>Z6 F:JR"6 F"<@@$@D@>Z.
AD,*FH"&:b,HFb *@FH"H@R>Z< D"FF<"HD4&"H\ &F, ^H4 @$FH@bH,:\FH&" & D"<8"N FJV,FH&J`V,6 @$V,6

DJ$D484 (:"&Z V, BD@&@*b <,0*J >4<4 8@>8D,H>Z, BD,*:@0,>>Z, D"2:4R4b 4 *,:"b BD,*:@0,>>Z,

@(@&@D84.

354. %H@D@6 &@BD@F, @FH"&T46Fb @H8DZHZ< B@F:, @$FJ0*,>4b FH"H\4 16, 8"F",HFb &2"4<@F&b24

<,0*J ^H@6 FH"H\,6 4 (:"&@6 V681. #Z:@ $Z >,^:,(">H>@ - 4, 8 H@<J 0,, ^H@ @2>"R":@ $Z

J*,:,>4, F:4T8@< $@:\T@(@ &>4<">4b &@BD@FJ @$ @F&@$@0*,>44 @H @H&,HFH&,>>@FH4 2" >,&ZB@:>,>4, -
FH"&4H\ FH"H\` 16 ( 4 a fortiori FH"H\4 1 4:4 3) b&>@ & 2"&4F4<@FH\ @H (:"&Z V. EH"H\4 1 4

3 b&:b`HFb B@ F&@,<J N"D"8H,DJ 42:@0,>4,< BD4>P4B", H"8 0,, 8"8 4 FH"H\b 26 %,>F8@6

8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& (pacta sunt servanda), 4 & 8@>H,8FH, BD@,8H"

FH"H,6 & P,:@< >,H >,@$N@*4<@FH4 & H@<, RH@$Z @>4 F@*,D0":4 & F,$, 8"84,- H@ *":\>,6T4,
@(@&@D84. KD"2" " B@ <,0*J>"D@*>@<J BD"&J", BD,*:@0,>>"b KD">P4,6 *:b &8:`R,>4b &

FH"H\` 16, b&:b,HFb *@FH"H@R>@6 @(@&@D8@6 *:b P,:,6 ^H@6 FH"H\4682. KD">P4b H"80,

BD,*:@04:" B@<,FH4H\ (:"&J V & &4*, @*>@6 ,*4>FH&,>>@6 FH"H\4 & (:"&J III 683. E&@*4H\

(:"&J V & @*>J FH"H\` >,0,:"H,:\>@, >@ &B@:>, <@0>@ F*,:"H\ >Z>,T>4, (:"&Z III, IV 4 V
B@*D"2*,:"<4 @*>@6 (:"&Z, 8"F"`V,6Fb >"DJT,>4b <,0*J>"D@*>@(@ @$b2"H,:\FH&". C,*"8P4@>>@<J

8@<4H,HJ <@0>@ B@*J<"H\ >"* ^H@6 &@2<@0>@FH\`.

355. 3 >"8@>,P, &@2>48",H &@BD@F @ B@Db*8, D"2<,V,>4b D"2:4R>ZN @$FH@bH,:\FH&, &8:`R,>>ZN &

(:"&J V. A,D&@>"R":\>Z6 B@Db*@8 $Z: F:,*J`V4<: F@(:"F4,, 8@>HD<,DZ, L@DF- <"0@D, $,*FH&4,,
>,@$N@*4<@FH\ 4 F"<@@$@D@>" ( ^H@H B@Db*@8, &@2<@0>@, @HR"FH4 @$XbF>b,HFb 4FH@D4R,F8@6 F&b2\`

<,0*J F"<@@$@D@>@6 4 >,@$N@*4<@FH\`684). ?*>"8@ & F@@H&,HFH&44 F F@&D,<,>>Z<

<,0*J>"D@*>Z< BD"&@< F"<@@$@D@>" 4<,,H $@:\T, @$V,(@ F 8@>HD<,D"<4, R,< F >,@$N@*4<@FH\`,
4 *@:0>" $ZH\ F(DJBB4D@&">" F >4<4. ]H@ 0, 8"F",HFb 4 BD4>P4B" exceptio inadimpleti
contractus, 8@H@DZ6 H"80, b&:b,HFb D,"8P4,6 >" >,2"8@>>@, B@&,*,>4, (@FJ*"DFH&", & @H>@T,>44

8@H@D@(@ *,:",HFb FFZ:8" >" @$FH@bH,:\FH&@. % P,:@< BD,*FH"&:b,HFb P,:,F@@$D"2>Z< D"2<,FH4H\

@$FH@bH,:\FH&", 8@H@DZ, F,6R"F @N&"HZ&"`HFb (:"&@6 V, & *&, B@*(DJBBZ: &@- B,D&ZN, F@$:`*,>4,

4<B,D"H4&>@6 >@D<Z, F"<@@$@D@>", 8@>HD<,DZ 4 BD4>P4B exceptio; 2"H,< 4*JH L@DF- <"0@D,
$,*FH&4, 4 >,@$N@*4<@FH\, " B@F:, >4N - &FB@<@("H,:\>Z, B@:@0,>4b, @$FJ0*"&T4,Fb &ZT,.

356. E JR,H@< BD4&,*,>>ZN &ZT, BD4R4> EB,P4":\>Z6 *@8:"*R48 BD,*:"(",H &8:`R4H\ & (:"&J V
F:,*J`V4, FH"H\4. % BD4<,R">4bN, F@BD@&@0*"`V4N 8"0*J` FH"H\`, @R,>\ 8D"H8@ D"2XbF>b`HFb

BD,*:"(",<Z, 42<,>,>4b.

681 E<. BJ>8H 14 &ZT,.

682 E<. BJ>8HZ 8 4 14 &ZT,.

683 E<. BJ>8H 216 &ZT,.

684 E<. @$FJ0*,>4, *,:" " 7"D@:4>"", BJ>8H 278 &ZT,.
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'9!%! V

?#EG?aG+9[EG%!, 3E79_Q!_U3+ AC?G3%?AC!%=?EG[

EH"H\b–––– 29———

E@(:"F4,–––––

AD4<,R">4,. #Z&T"b FH"H\b 29 8"F":"F\ 2"8@>>@ *">>@(@ F@(:"F4b & 8"R,FH&, @$FH@bH,:\FH&",
4F8:`R"`V,(@ BD@H4&@BD"&>@FH\. %@ <>@(4N F:JR"bN F@(:"F4, (@FJ*"DFH&", *">>@, *@ F@&,DT,>4b

*,b>4b, b&:b,HFb *@FH"H@R>Z< *:b :,(":42"P44 *,b>4b & <,0*J>"D@*>@< BD"&,, 8"8, >"BD4<,D,
F@(:"F4, >" BD@:,H >"* H,DD4H@D4,6 4 H. *. % *DJ(4N F:JR"bN F@(:"F4,, *">>@, B@F:, F@$ZH4b,
<@0,H $ZH\ D"&>@2>"R>@ @H8"2J @H @H&,HFH&,>>@FH4, >@ >, BD,BbHFH&J,H &@2>48>@&,>4`

@H&,HFH&,>>@FH4 &@ &D,<b F@&,DT,>4b *,b>4b. G"84< @$D"2@<, :4$@ F@(:"F4, b&:b,HFb R"FH\`

@BD,*,:b`V4N ^:,<,>H@& BD@H4&@BD"&>@(@ *,b>4b, :4$@ @>@ J<,FH>@ F H@R84 2D,>4b JHD"HZ BD"&"

FFZ:"H\Fb >" @H&,HFH&,>>@FH\. =4 & H@<, >4 & *DJ(@< F:JR", @>@ >, b&:b,HFb @$FH@bH,:\FH&@<,
4F8:`R"`V4< BD@H4&@BD"&>@FH\, 4 B@^H@<J FH"H\b 29 $Z:" 4F8:`R,>". E<. H"80, BJ>8HZ 235-
241 &ZT,.

EH"H\b 29 $4F

E@$:`*,>4, 4<B,D"H4&>@6 >@D<Z (jus cogens )

AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J

@$b2"H,:\FH&J ^H@(@ (@FJ*"DFH&", 4F8:`R",HFb, ,F:4 ^H@ *,b>4, HD,$J,HFb & *">>ZN

@$FH@bH,:\FH&"N & F4:J 4<B,D"H4&>@6 >@D<Z @$V,(@ <,0*J>"D@*>@(@ BD"&".

AD4<,R">4b. 1. G@R>@ H"8 0,, 8"8 4<B,D"H4&>"b >@D<" <,0*J>"D@*>@(@ BD"&" *,:",H

>,*,6FH&4H,:\>Z< >,F@(:"FJ`V46Fb *@(@&@D, @>" *@:0>" BD4&@*4H\ 8 @F&@$@0*,>4` @H

@H&,HFH&,>>@FH4 2" >,F@$:`*,>4, @$b2"H,:\FH&" & H,N D,*84N - >@, H,< >, <,>,,, &@2<@0>ZN -
@$FH@bH,:\FH&"N, 8@(*" <,0*J>"D@*>@, @$b2"H,:\FH&@, >, b&:b`V,,Fb 4<B,D"H4&>Z< B@ F&@,<J

N"D"8H,DJ, @H<,>b,HFb @$b2"H,:\FH&@<, b&:b`V4<Fb 4<B,D"H4&>Z<. ="BD4<,D, >,:\2b FFZ:"H\Fb >"

BD"&@ HD">24H" 4 BD@N@*" R,D,2 H,DD4H@D4`, ,F:4 >,B@FD,*FH&,>>@6 P,:\` @FJV,FH&:,>4b ^H@(@

BD"&" b&:b,HFb >,2"8@>>@, >"B"*,>4, >" H,DD4H@D4` HD,H\,(@ (@FJ*"DFH&". E<. BJ>8HZ 306-313
&ZT,.

2. 3<B,D"H4&>Z, >@D<Z @$V,(@ <,0*J>"D@*>@(@ BD"&" @BD,*,:b`HFb & FH"H\, 53 %,>F8@6

8@>&,>P44 @ BD"&, <,0*J>"D@*>ZN *@(@&@D@& 1969 (@*" 8"8 >@D<Z, @H8:@>,>4, @H 8@H@DZN

>,*@BJFH4<@ 4 8@H@DZ, <@(JH $ZH\ 42<,>,>Z H@:\8@ B@F:,*J`V4<4 >@D<"<4, >@FbV4<4 H"8@6 0,

N"D"8H,D. =, BD,*FH"&:b,HFb >,@$N@*4<Z< B@&H@DbH\ ^H@ @BD,*,:,>4, & FH"H\, 29 $4F.

3. EH"H\b 29 $4F BD4<,>b,HFb H@:\8@ H@(*", 8@(*" 8@::424b <,0*J 4<B,D"H4&>@6 >@D<@6

4 8"84<- H@ *DJ(4< @$b2"H,:\FH&@< b&:b,HFb b&>@6 4 BDb<@6 & &@2>48T4N @$FH@bH,:\FH&"N.
),b>4,, 8@H@D@, & 4>@< F:JR", b&:b,HFb BD@H4&@BD"&>Z<, *@:0>@ 8@>8D,H>@ HD,$@&"H\Fb

4<B,D"H4&>@6 >@D<@6 & @$FH@bH,:\FH&"N *,:", H"8 RH@$Z J F@@H&,HFH&J`V,(@ (@FJ*"DFH&" >,

@FH"&":@F\ >48"8@(@ 4>@(@ &Z$@D" FD,*FH& 4 >48"8@6 &@2<@0>@FH4 F@$:`*,>4b @$@4N @$b2"H,:\FH&.

4. %@BD@F @$ JD,(J:4D@&">44 FB@D@& & F&b24 F@ FH"H\,6 29 $4F $J*,H D"FF<@HD,> &

8@>H,8FH, R"FH4 HD,H\,6 BD@,8H" FH"H,6.
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EH"H\b 29 H,D

E"<@@$@D@>"

1. AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J

@$b2"H,:\FH&J ^H@(@ (@FJ*"DFH&", 4F8:`R",HFb, ,F:4 ^H@ *,b>4, b&:b,HFb 2"8@>>@6 <,D@6

F"<@@$@D@>Z, BD4>bH@6 & F@@H&,HFH&44 F IFH"&@< ?D(">42"P44 ?$X,*4>,>>ZN ="P46.

2. AJ>8H 1 >, BD4<,>b,HFb 8 <,0*J>"D@*>Z< @$b2"H,:\FH&"<, &ZD"0,>>Z< H"8, RH@$Z $ZH\ -
4:4 BD,*>"2>"R,>>Z< *:b H@(@, RH@$Z $ZH\ - @$b2"H,:\FH&"<4 B@:>@6 F*,D0">>@FH4 *"0,

*:b (@FJ*"DFH&, JR"FH&J`V4N & &@@DJ0,>>@< 8@>L:48H, 4:4 *,6FH&J`V4N & B@Db*8,

F"<@@$@D@>Z, & R"FH>@FH4 8 @$b2"H,:\FH&"< (J<">4H"D>@(@ N"D"8H,D", F&b2">>Z< F 2"V4H@6

:`*,6 & B,D4@* &@@DJ0,>>@(@ 8@>L:48H" 4:4 @$V,>"P4@>":\>@(@ RD,2&ZR"6>@(@ B@:@0,>4b.

AD4<,R">4b. 1. AJ>8H 1 >4R,< >, @H:4R",HFb @H BJ>8H", BD4>bH@(@ & BD,*&"D4H,:\>@< B@Db*8,

BD4 B,D&@< RH,>44.

2. AJ>8H 2 *@$"&:,> *:b H@(@, RH@$Z BD@&,FH4 D"2:4R4, <,0*J @$b2"H,:\FH&"<4,
F&b2Z&"`V4<4 *"0, (@FJ*"DFH&", *,6FH&J`V4, & B@Db*8, F"<@@$@D@>Z ( @F@$,>>@ & FL,D,
<,0*J>"D@*>@(@ (J<">4H"D>@(@ BD"&"), 4 @$b2"H,:\FH&"<4, 8@H@DZ, - N@Hb @>4 4 <@(JH $ZH\

J<,FH>Z<4 F@@$D"0,>4b<4 BD4 BD4<,>,>44 8D4H,D4,& >,@$N@*4<@FH4 4 BD@B@DP4@>":\>@FH4,
8@H@DZ, b&:b`HFb R"FH\` 2"8@>@& F"<@@$@D@>Z, - >, b&:b`HFb @$b2"H,:\FH&"<4 " B@:>@6
F*,D0">>@FH4". K@D<J:4D@&8" BJ>8H" 2 4FB@:\2J,H L@D<J:4D@&8J 8@>FJ:\H"H4&>@(@ 2"8:`R,>4b

;,0*J>"D@*>@(@ EJ*" @H>@F4H,:\>@ BD4<,>,>4b b*,D>@(@ @DJ04b 4:4 J(D@2Z ,(@ BD4<,>,>4b

(I.C.J. Reports 1996, at p. 242 (para. 30). )@B@:>4H,:\>"b LD"2", 8@>8D,H424DJ`V"b

@$b2"H,:\FH&" (J<">4H"D>@(@ N"D"8H,D", &2bH" 42 FH"H\4 60 %,>F8@6 8@>&,>P44 @ BD"&,

<,0*J>"D@*>ZN *@(@&@D@& 4 BD,*>"2>"R,>" *:b H@(@, RH@$Z &Z*,:4H\ & 8"R,FH&, BD4<,D" F"<J`

&"0>J` 8"H,(@D4` ^H4N @$b2"H,:\FH& B@:>@6 F*,D0">>@FH4. E<. BJ>8HZ 296-302 &ZT,.

3. ;,FH@ ^H@6 FH"H\4 42<,>,>@, F H,< RH@$Z BD4$:424H\ ,, 8 FH"H\b< 29 $4F 4 30 4

B@*R,D8>JH\ &"0>@FH\ " >,@HX,<:,<@(@ BD"&"" >" F"<@@$@D@>J & F4FH,<, IFH"&" ?D(">42"P44

?$X,*4>,>>ZN ="P46.

EH"H\b 30

7@>HD<,DZ & @H>@T,>44 <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b

[ AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ @$b2"H,:\FH&J ^H@(@

(@FJ*"DFH&" & @H>@T,>44 *DJ(@(@ (@FJ*"DFH&", 4F8:`R",HFb, ,F:4 ^H@ *,b>4, b&:b,HFb

2"8@>@<,D>@6 & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< <,D@6 & @H>@T,>44 ^H@(@ *DJ(@(@

(@FJ*"DFH&", &Z2&">>@6 ,(@ <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<.]

AD4<,R">4,. 1"8@>@<,D>Z, 8@>HD<,DZ 4F8:`R"`H BD@H4&@BD"&>@FH\ B@&,*,>4b, @ 8@H@D@< 4*,H

D,R\, & @H>@T,>44 (@FJ*"DFH&", R\, BD@H4&@BD"&>@, B@&,*,>4, &Z2&":@ 8@>HD<,DZ. ?*>"8@

L@D<J:4D@&8" FH"H\4 30 2"&4F4H @H H,N D,T,>46, 8@H@DZ, $J*JH BD4>bHZ BD4 &H@D@< RH,>44 &

@H>@T,>44 &8:`R,>4b 4 4N L@D<J:4D@&@8 FH"H,6 & R"FH4 &H@D@6, & 8@H@D@6 B@*D@$>@

D"FF<"HD4&"`HFb 8@>HD<,DZ. EH"H\b 30 @FH",HFb & 8&"*D"H>ZN F8@$8"N &B:@H\ *@ D"FF<@HD,>4b

&@BD@F" @ 8@>HD<,D"N & P,:@<.
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EH"H\b 30 $4F

=,F@$:`*,>4,, &Z2&">>@, BD,*T,FH&J`V4< >,F@$:`*,>4,< *DJ(4< (@FJ*"DFH&@<

AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J

@$b2"H,:\FH&J ^H@(@ (@FJ*"DFH&", 4F8:`R",HFb, ,F:4 H@, RH@ B@<,T":@ ,<J *,6FH&@&"H\ &

F@@H&,HFH&44 F H"84< @$b2"H,:\FH&@<, $Z:@ BDb<Z< D,2J:\H"H@< BD,*T,FH&J`V,(@ >"DJT,>4b

H@(@ 0, 4:4 F&b2">>@(@ F >4< <,0*J>"D@*>@(@ @$b2"H,:\FH&" *DJ(4< (@FJ*"DFH&@<.

AD4<,R">4b. 1. % FH"H\, 30 $4F >"N@*4H @HD"0,>4, BD4>P4B, &ZD"0,>>Z6 & L@D<J:, exceptio
inadimplenti non est adimplendum ( 4:4, & F:JR", *@(@&@D>ZN @$b2"H,:\FH&, exceptio
inadimpleti contractus). ?>" 4<,,H @BD,*,:,>>@, @H>@T,>4, 8 8@>HD<,D"< & H@< B:">,, RH@

$@:,, B@2*>,, *,b>4, ( & 4>@< F:JR", - BD@H4&@BD"&>@,) (@FJ*"DFH&" A @$JF:@&:,>@

BD,*T,FH&J`V4< BD@H4&@BD"&>Z< *,b>4,< (@FJ*"DFH&" B 4 b&:b,HFb D,"8P4,6 >" >,(@. ?*>"8@ &

F:JR", exceptio F&b2\ <,0*J ^H4<4 *&J<b *,b>4b<4 b&:b,HFb >,B@FD,*FH&,>>@6 4 BDb<@6. 7"8

$Z:@ @H<,R,>@ A@FH@b>>@6 A":"H@6 & *,:, @ L"$D48, & M@0J&,, ^H@H BD4>P4B BD4<,>b,HFb

H@:\8@ H@(*", 8@(*" @*>@ (@FJ*"DFH&@ F&@4< >,2"8@>>Z< *,b>4,< L"8H4R,F84 B@<,T":@ *DJ(@<J

(@FJ*"DFH&J &ZB@:>4H\ ,(@ R"FH\ F*,:84, H. ,. &ZB@:>4H\ H@ 0, F"<@, 4:4 F&b2">>@, F >4<

@$b2"H,:\FH&@. 3>Z<4 F:@&"<4, 2*,F\ FJV,FH&J,H BDb<"b BD4R4>>@- F:,*FH&,>>"b F&b2\, 4 D,R\

@H>`*\ >, 4*,H @ H@<, RH@ @*>@ >"DJT,>4, BD@&@P4DJ,H *DJ(@, B@FD,*FH&@< D,BD,FF":44 4:4

&@2<,2*4b. ="BD4<,D, 8@(*" (@FJ*"DFH&@ A, >, 2"8@>R4&T,, F&@` *@:` F@&<,FH>ZN D"$@H,
2"FH"&:b,H (@FJ*"DFH&@ B @HFH"H\ @H F@(:"F@&">>@(@ (D"L48", (@FJ*"DFH&@ A >, <@0,H 0":@&"H\Fb >"

2"*,D08J F@ FH@D@>Z &H@D@(@ (@FJ*"DFH&", B@F8@:\8J & ^H@< F:JR", @>@, B@ FJH4 *,:", BZH":@F\

$Z &@FB@:\2@&"H\Fb F&@4< F@$FH&,>>Z< BD@H4&@BD"&>Z< *,b>4,<. E<. BJ>8HZ 314-329 &ZT,.

2. 32- 2" ^H@6 BDb<@6 BD4R4>>@- F:,*FH&,>>@6 F&b24 <,0*J *&J<b *,b>4b<4 >,H
>,@$N@*4<@FH4 &8:`R"H\ D"2:4R>Z, @(D">4R,>4b & @H>@T,>44 2"8@>>ZN 8@>HD<,D, 8@H@DZ,

BD4<,>b`HFb F@(:"F>@ R"FH4 &H@D@6 BD@,8H" FH"H,6, BD4>bH@6 BD4 B,D&@< RH,>44. ]H@H BD4>P4B -
&,F\<" J2846, 4 @> 4<,,H F&@4 F@$FH&,>>Z, " &FHD@,>>Z," @(D">4R,>4b. % R"FH>@FH4, @>

BD4<,>b,HFb H@:\8@ & H@< F:JR",, ,F:4 JFH">@&:,>@ BD,*T,FH&J`V,, >"DJT,>4,, ,F:4 @>@ J&b2">@

BD4R4>>@- F:,*FH&,>>@6 F&b2\` F $@:,, B@2*>4< *,b>4,< 4 ,F:4 >"DJT,>4b 8"F"`HFb @*>4N 4 H,N

0, 4:4 F&b2">>ZN *DJ( F *DJ(@< @$b2"H,:\FH&. E ^H@6 P,:\` @$b2"H,:\FH&@ *@:0>@ $ZH\ F&b2">@

:4$@ H,8FHJ":\>@ ( 8"8 R"FH\ @*>@(@ 4 H@(@ 0, *@8J<,>H"), :4$@ & F4:J H@(@, RH@ @>@ 8"F",HFb

H@(@ 0, BD,*<,H" 4:4 H@6 0, 8@>8D,H>@6 F4HJ"P44. E<. BJ>8H 326 &ZT,.

3. C"FF<"HD4&":Fb &@BD@F @ &8:`R,>44 & FH"H\` 30 $4F >,F8@:\8@ $@:,, T4D@8@6

F4HJ"P44, F&b2">>@6 F F4>"::"(<"H4R,F84<4 @$b2"H,:\FH&"<4, H. ,. @$b2"H,:\FH&"<4 ( @$ZR>@
F@*,D0"V4<4Fb & *@(@&@D,) H"8@(@ N"D"8H,D", RH@ *":\>,6T,, F@$:`*,>4, @$b2"H,:\FH&" @*>4<

(@FJ*"DFH&@< FH">@&4HFb @$JF:@&:,>>Z< ">":@(4R>Z< F@$:`*,>4,< *DJ(4< (@FJ*"DFH&@<. % H"8@<

F:JR", >,H >48"8@6 BDb<@6 BD4R4>>@- F:,*FH&,>>@6 F&b24 <,0*J >,&ZB@:>,>4,< (@FJ*"DFH&@< A 4

>,&ZB@:>,>4,< (@FJ*"DFH&@< B. '@FJ*"DFH&@ B &F, D"&>@ <@0,H &ZB@:>bH\ @$b2"H,:\FH&@, @*>"8@

^H@ BD@H4&@D,R4:@ $Z @04*">4b<, :,0"V4< & @F>@&, F@(:"T,>4b. AD4<,D@< <@0,H $ZH\

F@(:"T,>4, @ BD,8D"V,>44 @(>b :4$@ F@(:"T,>4, @$ @$<,>, B:,>>Z<4 4:4 @ &2"4<>@<

J>4RH@0,>44 @DJ04b. %<,FH, F H,< FR4H",HFb, RH@ ^H" F4HJ"P4b & *@FH"H@R>@6 <,D, @N&"R,>"

F@R,H">4,< *DJ(4N >@D<, 8"F"`V4NFb H@:8@&">4b *@(@&@D", BD4<,>,>4b 8@>HD<,D 4 &@2<@0>@FH4

BD4@FH">@&:,>4b 4:4 *"0, BD,8D"V,>4b *@(@&@D" B@ BD4R4>, ,(@ >"DJT,>4b. E<.
BJ>8HZ 327-329 &ZT,.

EH"H\b 31
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K@DF- <"0@D

1. AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J

@$b2"H,:\FH&J ^H@(@ (@FJ*"DFH&", 4F8:`R",HFb, ,F:4 ^H@ *,b>4, &Z2&">@ L@DF- <"0@D@<. ):b

P,:,6 >"FH@bV,6 FH"H\4 L@DF- <"0@D @2>"R",H BD@4FT,FH&4,, &Z2&">>@, >,BD,@*@:4<@6 F4:@6

4:4 >, B@**"`V4<Fb 8@>HD@:` (@FJ*"DFH&" >,BD,*&4*,>>Z< &>,T>4< F@$ZH4,<,
8@H@D"b/ 8@H@D@, F*,:":"/ F*,:":@ <"H,D4":\>@ >,&@2<@0>Z< & *">>ZN @$FH@bH,:\FH&"N

&ZB@:>4H\ @$b2"H,:\FH&@.

2. AJ>8H 1 >, BD4<,>b,HFb:

a) ,F:4 &@2>48>@&,>4, L@DF- <"0@D" b&:b,HFb D,2J:\H"H@< - :4$@

F"<@FH@bH,:\>@, :4$@ & F@R,H">44 F *DJ(4<4 L"8H@D"<4 - BD@H4&@BD"&>@(@ B@&,*,>4b

FFZ:"`V,(@Fb >" >,(@ (@FJ*"DFH&"; 4:4

b) ,F:4 (@FJ*"DFH&@ B@FD,*FH&@< @$b2"H,:\FH&" &2b:@ >" F,$b @H&,HFH&,>>@FH\ 2"

H"8@, &@2>48>@&,>4,.

AD4<,R">4b. 1. EH"H\b 31 B,D&@>"R":\>@ $Z:" @2"(:"&:,>" " K@DF- <"0@D 4 >,BD,*&4*,>>Z6
F:JR"6", @*>"8@ @H>`*\ >, &F, >,BD,*&4*,>>Z, F:JR"4 8&":4L4P4DJ`HFb 8"8 @F&@$@0*"`V4, @H

@H&,HFH&,>>@FH4, & H@ &D,<b 8"8 L@DF- <"0@D, 8"8 @> @BD,*,:,>, & *@FH"H@R>@6 <,D, @N&"HZ&",H

^HJ FL,DJ. 1"(@:@&@8 FH"H\4 31 $Z: F@@H&,HFH&J`V4< @$D"2@< JBD@V,> $,2 8"8@(@- :4$@ JV,D$"
*:b F@*,D0">4b F"<@6 FH"H\4.

2. % F&@,< B,D&@>"R":\>@< &4*, BJ>8H 1 H"80, @N&"HZ&": F:JR"4 L@DF- <"0@D", 8@H@DZ,

*,:":4 >,&@2<@0>Z< *:b (@FJ*"DFH&" " B@>bH\, RH@ ,(@ B@&,*,>4, >, F@@H&,HFH&J,H" @$b2"H,:\FH&J.
]H@ *@$"&:b:@ &Z2Z&"`V46 BJH">4PJ FJ$X,8H4&>Z6 ^:,<,>H 4, 8"8 BD,*FH"&:b,HFb, BD@H4&@D,R4:@

BD4>P4BJ, F@(:"F>@ 8@H@D@<J >,2>">4, & @H>@T,>44 BD@H4&@BD"&>@FH4 ( H. ,. >,2>">4, 2"8@>") >,

b&:b,HFb @BD"&*">4,<. ]H4 F:@&" $Z:4 *@$"&:,>Z *:b @N&"H" H"84N F:JR",&, 8"8 >,BD,*&4*,>>"b

B@:@<8" >"&4("P4@>>@(@ @$@DJ*@&">4b, & D,2J:\H"H, 8@H@D@6 F"<@:,H &H@D(",HFb & BD,*,:Z

&@2*JT>@(@ BD@FHD">FH&" *DJ(@(@ (@FJ*"DFH&". E:@&" " & *">>ZN @$FH@bH,:\FH&"N" BD,*>"2>"R,>Z *:b

H@(@, RH@$Z @N&"H4H\ 4<,>>@ ^HJ F4HJ"P4` $,2 >,@$N@*4<@FH4 FFZ:"H\Fb >" B@>4<">4,

BD@H4&@BD"&>@FH4. E<. BJ>8H 260 &ZT,.

3. AJ>8H 2 & H@< &4*,, & 8"8@< @> $Z: BD4>bH BD4 B,D&@< RH,>44, BD,*JF<"HD4&":,
RH@ FFZ:8" >" L@DF- <"0@D " >, BD4<,>b,HFb, ,F:4 (@FJ*"DFH&@, @ 8@H@D@< 4*,H D,R\,
F@*,6FH&@&":@ &@2>48>@&,>4` F4HJ"P44 <"H,D4":\>@6 >,&@2<@0>@FH4". ?*>"8@ L@DF- <"0@D
@BD,*,:b,HFb *@FH"H@R>@ J28@ & BJ>8H, 1, 4 ^H@ *@B@:>4H,:\>@, @(D">4R,>4,, 8"8 BD,*FH"&:b,HFb,
2"N@*4H F:4T8@< *":,8@ & B:">, @(D">4R,>4b FFZ:84 >" L@DF- <"0@D. E@(:"F>@ B"D"::,:\>@<J

@F>@&">4` *:b BD,8D"V,>4b *@(@&@D", F@*,D0"V,<JFb & FH"H\, 61 %,>F8@6 8@>&,>P44 @ BD"&,

<,0*J>"D@*>ZN *@(@&@D@&, >" <"H,D4":\>J` >,&@2<@0>@FH\ <@0>@ FFZ:"H\Fb, " ,F:4 ^H"
>,&@2<@0>@FH\ b&:b,HFb D,2J:\H"H@< >"DJT,>4b ^H4< JR"FH>48@< :4$@ @$b2"H,:\FH&" B@ *@(@&@DJ,
:4$@ 4>@(@ <,0*J>"D@*>@(@ @$b2"H,:\FH&", &2bH@(@ 4< >" F,$b B@ @H>@T,>4` 8 :`$@<J *DJ(@<J

JR"FH>48J *@(@&@D"". A@ ">":@(44 F ^H4< B@:@0,>4,< & BJ>8H, 2(a ) 4F8:`R",HFb FFZ:8" >"

L@DF- <"0@D & F:JR",, 8@(*" (@FJ*"DFH&@ &Z2&":@ F4HJ"P4` 4:4 F@*,6FH&@&":@ ,, &@2>48>@&,>4`

&F:,*FH&4, F&@,(@ F@$FH&,>>@(@ BD@H4&@BD"&>@(@ B@&,*,>4b. E<. BJ>8H 261 &ZT,.

4. 7D@<, H@(@, &B@:>, &@2<@0>@, RH@ B@FD,*FH&@< @$b2"H,:\FH&", @ 8@H@D@< 4*,H D,R\,
(@FJ*"DFH&" &2b:4 >" F,$b @H&,HFH&,>>@FH\ 2" H@ 4:4 4>@, 8@>8D,H>@, BD@b&:,>4, L@DF- <"0@D".
AJ>8H 2(b) 4F8:`R",H FFZ:8J >" L@DF- <"0@D & H"84N F:JR"bN. E<. BJ>8H 262 &ZT,.
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EH"H\b 32

#,*FH&4,

1. AD@H4&@BD"&>@FH\ *,b>4b (@FJ*"DFH&", >, F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J

@$b2"H,:\FH&J ^H@(@ (@FJ*"DFH&", 4F8:`R",HFb, ,F:4 4FB@:>4H,:\ *,b>4b, @ 8@H@D@< 4*,H

D,R\, D"2J<>@ B@:"(":, RH@ & F4HJ"P44 $,*FH&4b >, $Z:@ 4>@(@ BJH4 FB"FH4 ,(@ 042>\

F@$FH&,>>J` 042>\ 4:4 042>\ *DJ(4N &&,D,>>ZN ,<J :4P.

2. AJ>8H 1 >, BD4<,>b,HFb:

a) ,F:4 F4HJ"P4b $,*FH&4b b&:b,HFb D,2J:\H"H@< - :4$@ F"<@FH@bH,:\>@, :4$@ &

F@R,H">44 F *DJ(4<4 L"8H@D"<4 - BD@H4&@BD"&>@(@ B@&,*,>4b FFZ:"`V,(@Fb >" >,(@

(@FJ*"DFH&"; 4:4

b) ,F:4 B@&,*,>4,, @ 8@H@D@< 4*,H D,R\, <@(:@ &Z2&"H\ FD"&>4<@, 4:4 $@:,,

Hb08@, $,*FH&4,.

AD4<,R">4b. 1. ]H" FH"H\b B@ F&@,6 FJH4 >, @H:4R",HFb @H H@6, 8@H@D"b $Z:" BD,*:@0,>" BD4

B,D&@< RH,>44. ?*>"8@ >,8@H@DZ, 42<,>,>4b &F,- H"84 $Z:4 F*,:">Z. %@- B,D&ZN, (@FJ*"DFH&,>>Z6

"(,>H, @ *,6FH&4bN 8@H@D@(@ 4*,H D,R\, *@:0,> $Z: D"2J<>@ FR4H"H\ - >" @F>@&, 4>L@D<"P44,
8@H@D"b 4<,:"F\ 4:4 *@:0>" $Z:" $Z 4<,H\Fb & ,(@ D"FB@Db0,>44, - RH@ 042>\ >"N@*4HFb B@*

J(D@2@6. C">,, FJV,FH&@&"&T46 FH">*"DH $Z: "$F@:`H>@ @$X,8H4&>Z<, @*>"8@ & F:JR"bN

B@*:4>>@(@ $,*FH&4b, 8"8 BD"&4:@, >, $J*,H &D,<,>4 *:b BD@&,*,>4b <,*4P4>F84N 4:4 4>ZN

D"FF:,*@&">46, 8@H@DZ, @BD"&*Z&":4 $Z BD4<,>,>4, @$X,8H4&>@(@ FH">*"DH".

2. %@- &H@DZN, B"D"::,:\>@ F BD,*:@0,>>@6 FH"H\,6 31(2)(a) BD,*:"(",HFb 4 >@&Z6

&"D4">H FH"H\4 32(2)(a), BD4R,<, B@ FJH4 *,:", & F4:J H,N 0, BD4R4>. Q"FH@ $J*JH &@2>48"H\

F:JR"4, 8@(*" (@FJ*"DFH&@, FFZ:"`V,,Fb >" $,*FH&4,, " F@*,6FH&@&":@", BJFH\ *"0, 8@F&,>>@, ^H@6

F4HJ"P44, @*>"8@ BD,*FH"&:b,HFb >,@$N@*4<Z< 4F8:`R4H\ ,(@ FFZ:8J >" $,*FH&4, H@:\8@ & H@<

F:JR",, ,F:4 ^H@ (@FJ*"DFH&@ FB@F@$FH&@&":@ &@2>48>@&,>4` F4HJ"P44 $,*FH&4b B@FD,*FH&@<

B@&,*,>4b, 8@H@D@, >" F"<@< *,:, b&:b,HFb BD@H4&@BD"&>Z<.

3. %- HD,H\4N, HD,$@&">4, @ H@<, RH@$Z $,*FH&4, $Z:@ " 8D"6>4<", $Z:@ F>bH@. =,

F@&F,< bF>@, RH@ @>@ *@$"&:b,H 8 *DJ(4< HD,$@&">4b< FH"H\4 32. E<. BJ>8HZ 271-274 &ZT,.

EH"H\b 33

E@FH@b>4, >,@$N@*4<@FH4

1. '@FJ*"DFH&@ >, <@0,H FFZ:"H\Fb >" >,@$N@*4<@FH\ 8"8 >" @F>@&">4, *:b 4F8:`R,>4b

BD@H4&@BD"&>@FH4 *,b>4b >, F@@H&,HFH&J`V,(@ <,0*J>"D@*>@<J @$b2"H,:\FH&J ^H@(@

(@FJ*"DFH&", 2" 4F8:`R,>4,< H,N F:JR",&, 8@(*":

a) ^H@ *,b>4, b&:b,HFb ,*4>FH&,>>Z< FD,*FH&@< 2"V4HZ FJV,FH&,>>@(@ 4>H,D,F"

^H@(@ (@FJ*"DFH&" @H Hb08@6 4 >,<4>J,<@6 J(D@2Z; 4

b) ^H@ *,b>4, >, >">@F4H F,D\,2>@(@ JV,D$":

/...
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i) FJV,FH&,>>@<J 4>H,D,FJ (@FJ*"DFH&", & @H>@T,>44 8@H@D@(@ FJV,FH&@&":@

J8"2">>@, @$b2"H,:\FH&@; 4:4

ii) ,F:4 @$b2"H,:\FH&@ $Z:@ JFH">@&:,>@ *:b 2"V4HZ 8"84N- H@ &2"4<>ZN 4:4 @$V4N
4>H,D,F@&, ^H4< 4>H,D,F"<.

2. % :`$@< F:JR", (@FJ*"DFH&@ >, <@0,H FFZ:"H\Fb >" >,@$N@*4<@FH\ 8"8 >" @F>@&">4,

*:b 4F8:`R,>4b BD@H4&@BD"&>@FH4:

a) ,F:4 <,0*J>"D@*>@, @$b2"H,:\FH&@, @ 8@H@D@< 4*,H D,R\, BD@4FH,8",H 42

4<B,D"H4&>@6 >@DZ @$V,(@ <,0*J>"D@*>@(@ BD"&"; 4:4

b) ,F:4 <,0*J>"D@*>@, @$b2"H,:\FH&@, @ 8@H@D@< 4*,H D,R\, BDb<@ 4:4 8@F&,>>@

4F8:`R",H &@2<@0>@FH\ FFZ:84 >" >,@$N@*4<@FH\; 4:4

c) ,F:4 (@FJ*"DFH&@, FFZ:"`V,,Fb >" >,@$N@*4<@FH\, <"H,D4":\>@ FB@F@$FH&@&":@

&@2>48>@&,>4` F@FH@b>4b >,@$N@*4<@FH4.

AD4<,R">4b. 1. EH"H\b 33 F@@H&,HFH&J,H H,8FHJ, BD4>bH@<J BD4 B,D&@< RH,>44, F >,8@H@DZ<4

D,*"8P4@>>Z<4 B@BD"&8"<4. % $@:\T4>FH&, F:JR",& @>4 b&:b`HFb >,2>"R4H,:\>Z<4 B@ F&@,<J

N"D"8H,DJ. ="BD4<,D, 8"8 4 *DJ(4, FH"H\4 & (:"&, V, FH"H\b 33 *@:0>" $ZH\ &ZD"0,>" &

>"FH@bV,< &D,<,>4, 4 >,H >,@$N@*4<@FH4 FFZ:"H\Fb >" " F@FH@b>4, >,@$N@*4<@FH4" & ^H@< H,8FH,,
B@F8@:\8J H,D<4>" " >,@$N@*4<@FH\" &B@:>, *@FH"H@R>@.

2. E:,*J,H @H<,H4H\ HD4 42<,>,>4b. %@- B,D&ZN, BJ>8H 1(b) $Z: B,D,D"$@H">, F H,<

RH@$Z R,H8@ J8"2"H\ >" H@, RH@ & H,N F:JR"bN, 8@(*" @$b2"H,:\FH&@ JFH">"&:4&",HFb & @$V4N

4>H,D,F"N ( >"BD4<,D, @$b2"H,:\FH&@ erga omnes), D,R\ 4*,H @$ ^H4N F"<ZN 4>H,D,F"N.
%@- &H@DZN, BJ>8H 2(b) $@:,, >, @(D">4R4&",HFb *@(@&@D>Z<4 @$b2"H,:\FH&"<4. %- HD,H\4N, &

BJ>8H, 2(c) 4FB@:\2J,HFb LD"2" " <"H,D4":\>@ FB@F@$FH&@&":@", B@F8@:\8J B@ BD4D@*, &,V,6

*,:"`V,, FFZ:8J (@FJ*"DFH&@, &B@:>, &@2<@0>@, & 8"8@<- H@ F<ZF:, FB@F@$FH&@&":@ F4HJ"P44, 4

&@BD@F 2"8:`R",HFb & H@<, $Z:4 :4 ,(@ *,6FH&4b & *@FH"H@R>@6 <,D, FJV,FH&,>>Z<4, RH@$Z

&@@$V, :4T4H\ ,(@ BD"&" FFZ:"H\Fb >" >,@$N@*4<@FH\. E<. BJ>8HZ 290 4 291 &ZT,.

EH"H\b 34

E"<@@$@D@>"

AD4<,R">4,. E<. >Z>,T>`` FH"H\` 29 H,D.

EH"H\b 34 $4F

AD@P,*JD" FFZ:84 >" @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\

1. '@FJ*"DFH&@, FFZ:"`V,,Fb >" @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, &

F@@H&,HFH&44 F >"FH@bV,6 (:"&@6, *@:0>@ >"FH@:\8@ $ZFHD@, >"F8@:\8@ ^H@ &@2<@0>@ B@F:,

H@(@, 8"8 @>@ @$D"H4:@ &>4<">4, >" ^H@ @$FH@bH,:\FH&@, J&,*@<4H\ *DJ(@, F@@H&,HFH&J`V,,

(@FJ*"DFH&@ 4:4 (@FJ*"DFH&" & B4F\<,>>@< &4*, @$ @$FH@bH,:\FH&, 4 @ ,(@ B@F:,*FH&4bN *:b

&ZB@:>,>4b @$b2"H,:\FH&".
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[2. +F:4 &@2>48",H FB@D & @H>@T,>44 >":4R4b @$FH@bH,:\FH&" 4:4 ,(@ B@F:,*FH&46 *:b

&ZB@:>,>4b @$b2"H,:\FH&", JR"FH>484 BZH"`HFb JD,(J:4D@&"H\ ^H@H FB@D:

a) & F:JR",, F&b2">>@< F@ FH"H\,6 29 $4F, F B@<@V\` BD@P,*JD, 4<,`V4NFb & 4N

D"FB@Db0,>44 >" @F>@&">44 IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46;

b) & :`$@< *DJ(@< F:JR",, & F@@H&,HFH&44 F R"FH\` HD,H\,6.]

AD4<,R">4,. ':"&" V & H@< &4*,, & 8"8@< @>" $Z:" BD4>bH" BD4 B,D&@< RH,>44, >, F@*,D0":"

>48"8@(@ B@:@0,>4b @ BD@P,*JD, FFZ:84 >" @$FH@bH,:\FH&", 4F8:`R"`V4, BD@H4&@BD"&>@FH\, 4:4

BD@P,*JDZ JD,(J:4D@&">4b FB@D@&. A@F:,*>46 &@BD@F $J*,H @$FJ0*"H\Fb & F&b24 F R"FH\` HD,H\,6

BD@,8H" FH"H,6, 4 BJ>8H 3 FH"H\4 34 $4F &8:`R,> pro memoria & @04*">44 *":\>,6T,(@

@$FJ0*,>4b &@BD@F@&, 8"F"`V4NFb JD,(J:4D@&">4b FB@D@&. ?*>"8@, ,F:4 (@FJ*"DFH&@ 0,:",H

F@F:"H\Fb >" @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, &B@:>, D"2J<>@ H@, RH@ @>@ *@:0>@

J&,*@<4H\ *DJ(@, F@@H&,HFH&J`V,, (@FJ*"DFH&@ 4:4 (@FJ*"DFH&" @$ ^H@< L"8H, 4 @ BD4R4>"N ^H@(@,
RH@ 4 BD,*JF<"HD4&",HFb & BJ>8H, 1. E<. BJ>8HZ 351 4 352 &ZT,.

EH"H\b 35

A@F:,*FH&4b FFZ:84 >" @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\

EFZ:8" >" @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, & F@@H&,HFH&44 F >"FH@bV,6

(:"&@6 *,:",HFb $,2 JV,D$":

a) *:b BD,8D"V,>4b :`$@(@ *,b>4b, >, F@@H&,HFH&J`V,(@ @$b2"H,:\FH&J, @ 8@H@D@<

4*,H D,R\, 4 B@F:,*J`V,(@ F@$:`*,>4b ^H@(@ @$b2"H,:\FH&", ,F:4 - 4 & H@6 <,D,, &

8"8@6 - @$FH@bH,:\FH&@, 4F8:`R"`V,, BD@H4&@BD"&>@FH\, $@:,, >, FJV,FH&J,H;

b) & F:JR", FH"H,6 32 4 33, *:b &@BD@F" @ L4>">F@&@6 8@<B,>F"P44 2" :`$@6

L"8H4R,F846 &D,* 4:4 J$ZH84, BD4R4>,>>Z, H"84< *,b>4,<.

AD4<,R">4b. 1. % FH"H\, 35, BD4>bH@6 BD4 B,D&@< RH,>44, F@*,D0":"F\ @(@&@D8" & @H>@T,>44

&@2<,V,>4b JV,D$", F&b2">>@(@ F R,HZD\<b 42 @$FH@bH,:\FH&, 4F8:`R"`V4N BD@H4&@BD"&>@FH\,
H. ,. FH"H\b<4 29 ( F@(:"F4,), 31 ( L@DF- <"0@D), 32 ( $,*FH&4,) 4 33 ( F@FH@b>4,
>,@$N@*4<@FH4). EH"H\` 29 D,8@<,>*J,HFb 4F8:`R4H\ ( 4, & :`$@< F:JR",, JB@<4>">4, ,, &

FH"H\, 35 $Z:@ F@<>4H,:\>Z<). % F:JR", L@DF- <"0@D" *,:"`V,, FFZ:8J (@FJ*"DFH&@ *,6FH&J,H B@*
&:4b>4,< &>,T>4N F4:, *,:"`V4N *:b >,(@ <"H,D4":\>@ >,&@2<@0>Z< &ZB@:>4H\ @$b2"H,:\FH&@, 4

@>@ >, $D":@ >" F,$b 4F8:`R4H,:\>J` @H&,HFH&,>>@FH\ 2" >,&ZB@:>,>4,. ?*>"8@ & F:JR",

FH"H,6 32 4 33 J *,:"`V,(@ FFZ:8J (@FJ*"DFH&" 4<,,HFb B@ 8D"6>,6 <,D, 8"8@6- H@ &Z$@D, & H@

&D,<b 8"8 (@FJ*"DFH&@ 4:4 (@FJ*"DFH&", 8@H@DZ, & 4>@< F:JR", 4<,:4 $Z BD"&@ 0":@&"H\Fb >"

*,b>4,, @ 8@H@D@< 4*,H D,R\, 8"8 >"DJT,>4, @$b2"H,:\FH&" B@ @H>@T,>4` 8 >4<, >,

FB@F@$FH&@&":4 &@2>48>@&,>4` - 4 H,< $@:,, >, &Z2&":4 - F4HJ"P44 $,*FH&4b 4:4 >,@$N@*4<@FH4,
4 B@^H@<J >,bF>@, B@R,<J @>4 *@:0>Z H,DB,H\ L"8H4R,F846 &D,* 4:4 J$ZH84 & 4>H,D,F"N

(@FJ*"DFH&", FFZ:"`V,(@Fb >" ^H4 @$FH@bH,:\FH&". E@@H&,HFH&,>>@, FH"H\b 35 F@ND">,>" &

@H>@T,>44 $,*FH&4b 4 >,@$N@*4<@FH4. #,2 *,H":\>@(@ D"FF<@HD,>4b &@BD@F@& &@2<,V,>4b ,,

L@D<J:4D@&8" $Z:" >,F8@:\8@ 42<,>,>", *"$Z F*,:"H\ ,, $@:,, >,6HD":\>@6 4 <b(8@6, " H"80,

42$,0"H\ H,N>4R,F84N HDJ*>@FH,6 F H,D<4>"<4 " JV,D$" 4 " &@2<,V,>4,". E<. BJ>8HZ 339-347
&ZT,.
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2. 7D@<, H@(@, FH"H\b 35(a) $Z:" *@$"&:,>" *:b H@(@, RH@$Z $Z:@ bF>@, RH@ (:"&" V
4<,,H R4FH@ BD,&,>H4&>@, *,6FH&4,. 7@(*" - 4 & H@6 FH,B,>4, & 8"8@6 - @$FH@bH,:\FH&@,
4F8:`R"`V,, BD@H4&@BD"&>@FH\, BD,8D"V",H FJV,FH&@&"H\ :4$@ B@ 8"8@6- :4$@ BD4R4>, BD,8D"V",H
@8"2Z&"H\ F&@, BD,&,>H4&>@, *,6FH&4,, @$b2"H,:\FH&@, @ 8@H@D@< 4*,H D,R\ ( ,F:4 BD,*B@:@04H\,
RH@ @>@ &F, ,V, *,6FH&J,H), @BbH\ *@:0>@ F@$:`*"H\Fb, 4 (@FJ*"DFH&@, @F&@$@0*,>>@, @H

@H&,HFH&,>>@FH4 2" F&@, D">,, >,F@$:`*,>4,, *@:0>@ *,6FH&@&"H\ F@@H&,HFH&J`V4< @$D"2@<.
E<. BJ>8H 348 &ZT,.

3. E JR,H@< $@:,, T4D@8@6 FL,DZ *,6FH&4b FH"H\4 35 ,, 2"(@:@&@8 $Z: 42<,>,>.

-----


