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BD@H4&@BD"&>@(@ *,b>4b (@FJ*"DFH&".]H@ B@:@0,>4, b&:b,HFb, $,2JF:@&>@,P,>HD":\>Z< *:b JFH">@&:,>4b
@H&,HFH&,>>@FH4 (@FJ*"DFH&".
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b&:b,HFb L"8H4R,F8@, BD4F&@,>4, B@&,*,>4b (@FJ*"DFH&J.EHD@(@ (@&@Db, >,@$N@*4<@FH4 J8"2Z&"H\, 8@(*"
B@&,*,>4, >, <@0,H BD4F&"4&"H\Fb (@FJ*"DFH&J, >,H, ,F:4 >, *,:"H\ 4F8:`R,>4b 42 H@(@ 4:4 4>@(@
B@:@0,>4b, BD,*JF<"HD4&"`V,(@ H"8@, BD4F&@,>4,.=4 @*>" 42 FH"H,6 @ >,BD4F&@,>44 H"8@(@ 4F8:`R,>4b
>, F@2*",H.
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!<,D4841 4 D"2:4R>Z, FJ*Z 4 8@<4H,HZ B@ BD"&"< R,:@&,8"2. G"8@, D"2&4H4, >,@$N@*4<@ &>4<"H,:\>@
42JR"H\ 4 BD4>4<"H\ &@ &>4<">4,3.

149. A,D,* H,<, 8"8 B,D,6H4 8 D"FF<@HD,>4` @H*,:\>ZN FH"H,6, >,@$N@*4<@ D"2@$D"H\ Db* @$V4N
&@BD@F@&, 8"F"`V4NFb (:"&Z II & P,:@<.

") %@BD@FZ H,D<4>@:@(44
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JB@HD,$:b: H,D<4> "&<,>,>4,"4, 8@H@DZ6 T4D@8@ JB@HD,$:b:Fb H"80, & H,@D,H4R,F84N HDJ*"N. A@2*>,,
^H@H 0, H,D<4> 4FB@:\2@&":Fb & D,T,>4bN ;,0*J>"D@*>@(@ EJ*"5. ?*>"8@, F"<" 7@<4FF4b BD,*B@R:"
H,D<4> "BD4F&@,>4," *:b 42$,0">4b >"<,8" >" H@, $J*H@ `D4*4R,F846 BD@P,FF J&b2Z&">4b B@&,*,>4b F
(@FJ*"DFH&@< b&:b,HFb "FJ$X,8H4&>Z<"6. %,*\ (@FJ*"DFH&@ <@0,H *,6FH&@&"H\ H@:\8@ R,D,2 :4P,
>,2"&4F4<@ @H H@(@, &ZFHJB"`H :4 ^H4 :4P" 8"8 @D(">Z 4:4 "(,>HZ 4:4 *,6FH&J`H 4>Z< @$D"2@< @H
4<,>4 (@FJ*"DFH&". 7"8 F8"2": @*4> "&H@D: "%<,>,>4, >,F,H @HH,>@8 FJ$X,8H4&42<", 8@H@D@(@ >,H, 4
>"H":84&",H >" <ZF:\ @ R,6-H@ @H&,HFH&,>>@FH4, 8@H@DJ` >4 8 8@<J >,&@2<@0>@ @H>,FH4"7. A@ ^H4<
F@@$D"0,>4b< BD,*:"(",HFb F@ND">4H\ H,D<4> "BD4F&@,>4,".

151. %2bH@, & 8"&ZR84 >"2&">4, (:"&Z II " *,b>4, (@FJ*"DFH&"" &Z(:b*4H *@FH"H@R>@ (D@<@2*8@ 4 8 H@<J
0, >"B@<4>",H 42&,FH>Z6 H,D<4> ""8H (@FJ*"DFH&"", 8@H@DZ6 T4D@8@ 4FB@:\2J,HFb & >,8@H@DZN

>"P4@>":\>ZN BD"&@&ZN F4FH,<"N.%@2<@0>@ $Z:@ $Z BD,*B@RH4H,:\>,, $@:,, 4>L@D<"H4&>@, >"2&">4,,
H"8@,, >"BD4<,D, 8"8 "AD4F&@,>4, B@&,*,>4b (@FJ*"DFH&J F@(:"F>@ <,0*J>"D@*>@<J BD"&J",
BD,4<JV,FH&@< 8@H@D@(@ $Z:@ $Z H"80, H@R>@, F@@H&,HFH&4, L@D<J:4D@&8, & FH"H\, 3"). C"2J<,,HFb, &
FH"H\, 3 >@D<Z BD4F&@,>4b B@&,*,>4b (@FJ*"DFH&J JFH">"&:4&"`HFb *:b P,:,6 BD"&" @$ @H&,HFH&,>>@FH4

1 A@*D@$>@, 42:@0,>4, &@BD@F@& BD4F&@,>4b & D"<8"N D"2$4D"H,:\FH&" GD4$J>":" B@

D"FF<@HD,>4` BD,H,>246 F<. D. Caron, "The Basis of Responsibility: Attribution and other Trans-
substantive Rules" in R.B. Lillich and D.B. Magraw,The Iran-United States Claims Tribunal: Its
Contribution to the Law of State Responsibility(1998) pp. 109-184 (hereafter Caron). See also C.N. Brower
and J.D. Brueschke, The Iran-United States Claims Tribunal(1998) pp. 442-456; G.H. Aldrich, The
Jurisprudence of the Iran-United States Claims Tribunal(1996) pp. 174-215; A. Avanessian, The Iran-
United States Claims Tribunal in Action(1993) pp. 209-233.

2 AD"8H4R,F846 @$2@D F<. H. Dipla, La responsabilitéde l’Etat pour violation des droits de l’homme —
problèmes d’imputation(1994) (hereinafter Dipla).

3 S4D@846 FB4F@8 :4H,D"HJDZ B@ &@BD@F"< BD4F&@,>4b F<. #4$:4@(D"L4b, infra.
4 E<. ,(@ &H@D@6 *@8:"*, +0,(@*>48 7@<4FF44 <,0*J>"D@*>@(@ BD"&", 1970(@*, H@< II,

FHD. 218—221.
5 United States Diplomatic and Consular Staff in Tehran ICJ Reports1980 p. 3, e.g. at p. 29; Military and

Paramilitary Activities in and Against Nicaragua ICJ Reports1986 p. 14, e.g. at p. 51 (para. 86).EJ*\b
!(@ $Z: R:,>@< $@:\T4>FH&" & @$@4N F:JR"bN.

6 E<. C. !(@, HD,H46 *@8:"*, +0,(@*>48..., 1971(@*, H@< II (Q"FH\ B,D&"b), FHD. 253.
7 I. Brownlie, State Responsibility. Part I(1983) p. 36.
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(@FJ*"DFH&; *:b P,:,6 BD"&" *@(@&@D@&, >"BD4<,D, FJV,FH&J`H *DJ(4, >@D<Z BD4F&@,>4b8. ]H@H <@<,>H
B,D,*"> F:@&"<4 "):b P,:,6 >"FH@bV4N FH"H,6" & FH"H\, 5 4 JF4:,> & 8@<<,>H"D449.

b) 7@<<,>H"D44 BD"&4H,:\FH& B@ (:"&, II & P,:@<

152. Cb* 8@<<,>H"D4,& BD"&4H,:\FH& 8"F",HFb F$":">F4D@&">>@FH4 4 FHDJ8HJDZ (:"&Z II & P,:@<.

153. ',D<">4b &ZF8"2Z&",H F@<>,>4b @H>@F4H,:\>@ H@(@, "& *@FH"H@R>@6 :4 FH,B,>4 D"FF<"HD4&",<"b
(:"&" @N&"HZ&",H *,b>4b L424R,F84N 4 `D4*4R,F84N :4P, 8@H@DZ, &@ &D,<b F@&,DT,>4b >"DJT,>4b
<,0*J>"D@*>@(@ BD"&" >, *,6FH&J`H @H 4<,>4 4:4 & 8"R,FH&, (@FJ*"DFH&,>>ZN @D(">@&, >@, H,< >, <,>,,,
*,6FH&J`H B@* &:"FH\` 4:4 8@>HD@:,< (@FJ*"DFH&"...'@FJ*"DFH&" &F, R"V, B@DJR"`H :4P"<, >, &N@*bV4<
& FHDJ8HJDJ (@FJ*"DFH&,>>ZN @D(">@&, @FJV,FH&:bH\ *,6FH&4b, @$ZR>@ BD4F&"4&",<Z, (@FJ*"DFH&J"10.
%<,FH, F H,< @H<,R",HFb ^:,<,>H (4$8@FH4, 8@H@DZ6 BD4&>@F4HFb & BJ>8HZ 2 4 8 FH"H\4 7.

154. !>":@(4R>J` @2"$@R,>>@FH\ <@0>@ BD@F:,*4H\ & 8@<<,>H"D44 KD">P44 B@ FH"H\, 5, (*, (@&@D4HFb,
RH@ «G,D<4> "@D("> (@FJ*"DFH&"" R,D,FRJD J2@8. O,:,F@@$D"2>@ $Z:@ $Z JB@HD,$4H\ &ZD"0,>4, ":`$@6
@D("> 4:4 "(,>H (@FJ*"DFH&"". !>":@(4R>@, 2"<,R">4, @H>@F4HFb 8 FH"H\b< 6, 7, 9, 10, 124 13»11.

155. ;@>(@:4b H"80, &ZD"0",H...

">,8@H@DZ, F@<>,>4b & @H>@T,>44 @N&"H" *,b>46, F@&,DT,>>ZN L424R,F84<4 :4P"<4, 8@H@DZ,
& <@<,>H >"DJT,>4b 4<4 <,0*J>"D@*>@(@ BD"&" *,6FH&J`H >, & 8"R,FH&, BD,*FH"&4H,:,6

(@FJ*"DFH&", >@ H,< >, <,>,, >"N@*bF\ B@* &:"FH\` 4 8@>HD@:,< (@FJ*"DFH&". % ^H@6 F&b24

2"F:J04&",H JB@<4>">4b H,>*,>P4b ["] T4D, H@:8@&"H\ B@:@0,>4, @ H@<, RH@ F@(:"F>@ >@D<"<
@$ZR>@(@ <,0*J>"D@*>@(@ BD"&", BD4<,>4<Z< 8 @ND">, @8DJ0"`V,6 FD,*Z, (@FJ*"DFH&@ >,F,H
@H&,HFH&,>>@FH\ 2" F&@4 F@$FH&,>>Z, *,6FH&4b 4 *,6FH&4b :4P — $J*\ H@ L424R,F84, :4P",
R"FH>Z, 4:4 BJ$:4R>Z, 8@DB@D"P44, — ,F:4 4N *,6FH&4b @FJV,FH&:b`HFb B@* `D4F*48P4,6 4:4

8@>HD@:,< (@FJ*"DFH&""12.

156. E@,*4>,>>@, 7@D@:,&FH&@ %,:48@$D4H">44 4 E,&,D>@6 3D:">*44 BD42Z&",H 7@<4FF4`

«BD@D"$@H"H\ &@BD@F @ H@<, <@0>@ :4 JFH">@&4H\ ^LL,8H4&>Z6 8D4H,D46 "(@FJ*"DFH&,>>ZN" LJ>8P46 4
&8:`R4H\ ,(@» & ^HJ (:"&J. % R"FH>@FH4 & 8@<<,>H"D44 @$D"V",HFb &>4<">4, >" D,:4(4@2>Z, @D(">Z,
8@H@DZ, <@(JH @FJV,FH&:bH\ @BD,*,:,>>Z, &:"FH>Z, B@:>@<@R4b (>"BD4<,D, >"8"2Z&"H\ :4P 2"

>"DJT,>4b D,:4(4@2>ZN BD,*B4F">46), >, b&:bbF\ L@D<":\>@ R"FH\` (@FJ*"DFH&,>>@6 FHDJ8HJDZ13.

157. 7"F"bF\ L@D<J:4D@&84 H,8FH", S&,6P"D4b 4 E@,*4>,>>Z, SH"HZ &ZD"0"`H F@<>,>4b

@H>@F4H,:\>@ BD"&4:\>@FH4 BD4<,>,>4b <,H@*484,8@(*" F>"R":" >"2Z&"`HFb *,b>4b,8@H@DZ, <@(JH $ZH\
BD4F&@,>Z (@FJ*"DFH&J (FH"H\4 5—10), " 2"H,< B,D,R4F:b`HFb *,b>4b, 8@H@DZ, BD4F&"4&"H\Fb >, <@(JH

8 E<. %,>F8"b 8@>&,>P4b @ BD"&, <,0*J>"D@*>ZN *@(@&@D@&, 1969(@*, FH"H\4 7, 8, 46, 47, 50, 51.
!>":@(4R>Z< @$D"2@< @BD,*,:,>4, (@FJ*"DFH&,>>ZN @D(">@& 4:4 4>FHDJ<,>H"D4,& *:b P,:,6

JFH">@&:,>4b @H&,HFH&,>>@FH4 (@FJ*"DFH& >,@$b2"H,:\>@ $J*,H H"84< 0,, 8"8 *:b P,:,6
JFH">@&:,>4b 4<<J>4H,H" 4>@FHD">>@(@ (@FJ*"DFH&". A@F:,*>,, F<. AD@,8HZ FH"H,6 @
`D4F*48P4@>>ZN 4<<J>4H,H"N (@FJ*"DFH& 4 4N F@$FH&,>>@FH4 (1991(@*), FH"H\b 2(1)b),4
8@<<,>H"D46: +0,(@*>48 ..., 1991(@*, H@< II (R"FH\ &H@D"b), FHD. 14—20.

9 7@<<,>H"D46 8 R"FH4 B,D&@6, (:"&" II, BJ>8H 5.
10 !/CN.4/488,FHD. 37.
11 G"< 0,.
12 G"< 0,, FHD. 40.
13 G"< 0,, FHD. 38.
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(FH"H\4 11—14),RH@, B@ 4N <>,>4`, &,*,H 8 RD,2<,D>@<J JF:@0>,>4` H,8FH"14. % F&@,< 8@<<,>H"D44 1981
(@*" K,*,D"H4&>"b C,FBJ$:48" ',D<">4b ">":@(4R>@ &ZFHJB":" 2" @$X,*4>,>4, &F,N B@:,2>ZN ^:,<,>H@&

FH"H,6 11—14& *DJ(4,, B@24H4&>Z,, B@:@0,>4b (:"&Z II 15.

F) 3FN@*>Z, BD4>P4BZ, :,0"V4, & @F>@&, B@>bH4b "BD4F&@,>4,"

158. A,D,* H,<, 8"8 B,D,6H4 8 D"FF<@HD,>4` 8@>8D,H>ZN FH"H,6 (:"&Z II, B@:,2>@ J*,:4H\ &>4<">4,
D"2$@DJ 4FN@*>ZN BD4>P4B@&, 2":@0,>>ZN & B@>bH4, "BD4F&@,>4,":

?(D">4R,>>"b @H&,HFH&,>>@FH\ (@FJ*"DFH&".E@(:"F>@ <,0*J>"D@*>@<J BD"&J, H@H L"8H, RH@ >" H,DD4H@D44
(@FJ*"DFH&" 4:4 & 8"8@<-H@ *DJ(@< D"6@>,, >"N@*bV4<Fb B@* ,(@ `D4F*48P4,6, BD@4FN@*4H 8"8@,-H@
F@$ZH4,, >, b&:b,HFb *@FH"H@R>Z< @F>@&">4,< *:b BD4F&@,>4b ^H@(@ F@$ZH4b (@FJ*"DFH&J 4:4

&@2:@0,>4b >" >,(@ @H&,HFH&,>>@FH4 2" BD4R4>,>>Z6 &D,*16. '@FJ*"DFH&@ >, b&:b,HFb FHD"N@&V48@<
& @H>@T,>44 &D,*", BD4R4>,>>@(@ >" ,(@ H,DD4H@D44; (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ H@:\8@ & H@<
F:JR",, ,F:4 H"8@, B@&,*,>4, ") <@0,H $ZH\ ,<J BD4F&@,>@ 4 b) &:,R,H 2" F@$@6 >"DJT,>4,

<,0*J>"D@*>@(@ @$b2"H,:\FH&" ^H@(@ (@FJ*"DFH&" B,D,* B@FHD"*"&T4<4 :4P"<4 4:4 @D(">42<"<4 (F<.
FH"H\` 3).

C"2(D">4R,>4, <,0*J (@FJ*"DFH&,>>Z< 4 >,(@FJ*"DFH&,>>Z< F,8H@D"<4. G"84< @$D"2@<, >@D<Z
BD4F&@,>4b 4(D"`H 8:`R,&J` D@:\ & D"2(D">4R,>44 "(@FJ*"DFH&,>>@(@ F,8H@D"" 4 ">,(@FJ*"DFH&,>>@(@
F,8H@D"" *:b P,:,6 JFH">@&:,>4b @H&,HFH&,>>@FH4. ?*>"8@, 2*,F\ FD"2J 0, &@2>48",H HDJ*>@FH\,
2"8:`R"`V"bFb & H@<, RH@ <,0*J>"D@*>@, BD"&@ >, JFH">"&:4&",H 8@>8D,H>Z, FHDJ8HJDZ

(@FJ*"DFH&,>>@(@ JBD"&:,>4b &>JHD4 (@FJ*"DFH&"17. ;>@(4, *,6FH&4b, @FJV,FH&:b,<Z,

BD"&4H,:\FH&"<4, <@(JH B@DJR"H\Fb R"FH>@<J F,8H@DJ, 4 F@ &D,<,>,< (D">4P" <,0*J (@FJ*"DFH&,>>Z<
4 R"FH>Z< B@FH@b>>@ 42<,>b,HFb &>JHD4 FHD">Z 4 <,0*J D"2:4R>Z<4 FHD">"<4. % @HFJHFH&4, R,H8@(@
@BD,*,:,>4b (@FJ*"DFH&,>>@6 &:"FH4 & <,0*J>"D@*>@< BD"&, BD4N@*4HFb & @$V,<-H@ BD42>"&"H\
L"8H4R,F84, F4FH,<Z, JFH">@&:,>>Z, (@FJ*"DFH&"<4, 4 4FB@:\2@&">4, B@>bH4b "BD4F&@,>4," H,<
F"<Z< F&@*4HFb, (:"&>Z< @$D"2@<, 8 @HFZ:8, 8 (@FJ*"DFH&,>>Z< 4>FH4HJH"< 4:4 @D(">"<, 8@H@DZ,
FJV,FH&J`H & D"2:4R>ZN (@FJ*"DFH&"N18.

"+*4>FH&@ (@FJ*"DFH&"". E *DJ(@6 FH@D@>Z, *:b P,:,6 BD4<,>,>4b BD"&" @$ @H&,HFH&,>>@FH4 &

<,0*J>"D@*>@< BD"&, >, *,:",HFb D"2(D">4R,>4b <,0*J D"2>Z<4 8@<B@>,>H"<4 (@FJ*"DFH&", *"0,
,F:4 H"8@, D"2(D">4R,>4, *,:",H (@FJ*"DFH&@, >"BD4<,D, BJH,< 2"8D,B:,>4b & F&@,< 2"8@>@*"H,:\FH&,
2" D"2:4R>Z<4 @D(">"<4 FH"HJF" F"<@FH@bH,:\>ZN `D4*4R,F84N :4P. % <,0*J>"D@*>@< BD"&,

14 E<. S&,6P"D4b, H"< 0,, FHD.38;E@,*4>,>>Z, SH"HZ, H"< 0,, FHD. 43.
15 +0,(@*>48..., 1981(@*, H@< II (R"FH\ B,D&"b), FHD. 74.
16 7"8 @H<,H4: ;,0*J>"D@*>Z6 EJ* & D,T,>44 B@ *,:J the Corfu Channel Case ICJ Reports1949 p. 4

at p. 18.E<. >40,, BJ>8H 253.
17 ':"&>Z< 4F8:`R,>4,< 42 ^H@(@ @$@$V,>4b b&:b,HFb FL,D" @HBD"&:,>4b BD"&@FJ*4b, @F@$,>>@

J(@:@&>@(@ BD"&@FJ*4b. 7"8 <,0*J>"D@*>@, BD"&@ & @$:"FH4 2"V4HZ BD"& R,:@&,8", H"8 4
$@:,, FH"DZ6 4>FH4HJH *4B:@<"H4R,F8@6 2"V4HZ HD,$J`H H@(@, RH@$Z 2"8@>@<
JFH">"&:4&":4F\ >,2"&4F4<Z, HD4$J>":Z, 8@H@DZ, LJ>8P4@>4D@&":4 $Z & F@@H&,HFH&44 F
@BD,*,:,>>Z<4 <4>4<":\>Z<4 FH">*"DH"<4.

18 ]H@ H,< >, <,>,, >, @(D">4R4&",H FL,DJ @$b2"H,:\FH&, 8@H@DZ, (@FJ*"DFH&@ <@0,H $D"H\ >"
F,$b, &8:`R"b @$b2"H,:\FH&", @H>@FbV4,Fb 8 ">,(@FJ*"DFH&,>>@<J F,8H@DJ". E<., >"BD4<,D, X
and Y v The NetherlandsECHR Ser. A vol. 91 (1985).
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*,6FH&J,H BD4>P4B ",*4>FH&" (@FJ*"DFH&""19. % ^H@< @H>@T,>44, F@(:"F>@ <,0*J>"D@*>@<J BD"&J,
BD@P,FF BD4F&@,>4b b&:b,HFb F"<@FH@bH,:\>Z<, 8"8 ^H@ BD,*JF<@HD,>@ & FH"H\, 420.

Lex specialis. %<,FH, F H,<, F@(:"F>@ <,0*J>"D@*>@<J BD"&J, BD4>P4BZ BD4F&@,>4b >, b&:b`HFb

"$F@:`H>Z<4. '@FJ*"DFH&" <@(JH B@ *@(@&@D,>>@FH4 <,0*J F@$@6 JFH">"&:4&"H\ 4>Z, BD4>P4BZ,
D,(J:4DJ`V4, 4N &2"4<@@H>@T,>4b, 4, F:,*@&"H,:\>@, >" (:"&J II &@ &F,< ,, @$X,<, D"FBD@FHD">b,HFb
BD4>P4B lex specialis21.

C"2(D">4R,>4, <,0*J BD4F&@,>4,< B@&,*,>4b 4 >"DJT,>4,< @$b2"H,:\FH&". E@(:"F>@ FH"H\, 3
&@2>48>@&,>4, @H&,HFH&,>>@FH4 (@FJ*"DFH&" BD,*B@:"(",H *&" JF:@&4b: RH@$Z B@&,*,>4, <@(:@ $ZH\
BD4F&@,>@ (@FJ*"DFH&J 4 RH@$Z @>@ &:,8:@ 2" F@$@6 >"DJT,>4, <,0*J>"D@*>@(@ @$b2"H,:\FH&"

(@FJ*"DFH&". )@8"2"H,:\FH&@ H@(@, RH@ B@&,*,>4, BD4F&"4&",HFb (@FJ*"DFH&J, 8"8 H"8@&@, >4R,(@ >,
(@&@D4H @ BD"&@<@R>@FH4 4:4, >"@$@D@H, @ >,BD"&@<@R>@FH4 H"8@(@ B@&,*,>4b, 4 >@D<Z BD4F&@,>4b
>, *@:0>Z L@D<J:4D@&"H\Fb & H,D<4>"N @H @$D"H>@(@. AD4 ^H@< F@&@8JB>@, *,6FH&4, BD4>P4B@&
BD4F&@,>4b @$JF:@&:4&",H >,@$N@*4<@FH\ & 8"0*@< @H*,:\>@< F:JR", L@D<J:4D@&"H\ R,H84,

@F>@&">4b *:b :`$@(@ BD4Hb2">4b. ="BD4<,D, (@FJ*"DFH&@ >, <@0,H >,FH4 @H&,HFH&,>>@FH\ 2"

*,6FH&4b R"FH>ZN :4P, 2"N&"H4&T4N B@F@:\FH&@, >@ @>@, $,2JF:@&>@, $J*,H >,FH4 @H&,HFH&,>>@FH\ 2"
>,BD4>bH4, &F,N >,@$N@*4<ZN <,D B@ 2"V4H, B@F@:\FH&" @H 2"N&"H" 4:4 &@FFH">@&:,>4` 8@>HD@:b

>"* >4<. % ^H@< @H>@T,>44 <,0*J @F>@&">4,< *:b BD4F&@,>4b 4 8@>8D,H>@6 B,D&4R>@6 >@D<@6,
8@H@D"b $Z:" b8@$Z >"DJT,>", <@0,H FJV,FH&@&"H\ H,F>"b F&b2\, N@Hb ^H4 *&" ^:,<,>H" &

">":4H4R,F8@< B:">, b&:b`HFb F"<@FH@bH,:\>Z<4.

159. ?*>4< F:@&@<, *:b &@2>48>@&,>4b @H&,HFH&,>>@FH4 (@FJ*"DFH&" >,@$N@*4<Z< JF:@&4,< b&:b,HFb
BD4F&@,>4, ,<J B@&,*,>4b. '@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ 2" B@&,*,>4, H@:\8@ & H@< F:JR",, ,F:4
H"8@, B@&,*,>4, <@0,H $ZH\ BD4F&@,>@ ,<J F@(:"F>@ N@Hb $Z @*>@<J 42 BD4>P4B@& BD4F&@,>4b. ]H4
BD4>P4BZ b&:b`HFb F@&@8JB>Z<4 4 &<,FH, F H,< @(D">4R4H,:\>Z<4. AD4 @HFJHFH&44 @F@$@(@

@$b2"H,:\FH&" 4:4 ("D">H44 (RH@ $Z:@ $Z lex specialis), (@FJ*"DFH&@ >, >,F,H @H&,HFH&,>>@FH4 2" B@&,*,>4,
:4P 4:4 @D(">42<@& >4 BD4 8"84N @$FH@bH,:\FH&"N, >, BD,*JF<@HD,>>ZN & FH"H\bN 5, 7, 8, 94:4 15. %@
<>@(4N F:JR"bN BD4R"FH>@FH\ (@FJ*"DFH&" $J*,H FD"2J 0, @R,&4*>@6, >"BD4<,D, 8@(*" &D,* BD@4FH,8",H
>,B@FD,*FH&,>>@ 42 2"8@>", BD"&4H,:\FH&,>>@(@ D,T,>4b 4:4 B@FH">@&:,>4b FJ*".% H,N 0, F:JR"bN, 8@(*"
,FH\ F@<>,>4,, 4FH,P *@:0,> F"< JFH">@&4H\ BD4F&@,>4, B@&,*,>4b (@FJ*"DFH&J & F@@H&,HFH&44 F

BD4<,>4<@6 BD@P,*JD@6 *@8"2Z&">4b H@R>@ H"8 0,, 8"8 4FH,P *@:0,> $J*,H JFH">@&4H\, RH@ 4<,:@ <,FH@
>"DJT,>4, @$b2"H,:\FH&"22. ]H@ &ZH,8",H J0, 42 B@:@0,>46 FH"H\4 3.

2. C"FF<@HD,>4,C"FF<@HD,>4, 8@>8D,H>ZN8@>8D,H>ZN FH"H,6FH"H,6

") EH"H\b 5: AD4F&@,>4, (@FJ*"DFH&J B@&,*,>4b ,(@ @D(">@&

160. % FH"H\, 5 JFH">"&:4&",HFb >@D<", 8@H@DJ` <@0>@ $Z:@ $Z >"2&"H\ "B,D&4R>@6" >@D<@6

BD4F&@,>4b:

19 7"8 ^H@ @H<,R":@F\ & 8@<<,>H"D44 Q4:4 @H 9 @8Hb$Db 1979(@*": +0,(@*>48..., 1980(@*, H@< II
(R"FH\ B,D&"b), FHD.107.

20 E<. 8@<<,>H"D46 8 (:"&, II, BJ>8H 10 ("AD4F&@,>4, *,b>4b (@FJ*"DFH&J & <,0*J>"D@*>@< BD"&,
F@&,DT,>>@ >, 2"&4F4H @H BD4F&@,>4b H"8@(@ *,b>4b &@ &>JHD4(@FJ*"DFH&,>>@< BD"&,").

21 E<. &ZT,, BJ>8H 27, & 8@H@D@< BD,*:"(",HFb D"FBD@FHD">4H\ *,6FH&4, FH"H\4 37 (lex specialis) >"
BD@,8HZ FH"H,6 & P,:@<.

22 ]H@ BD,*B@:@0,>4, >,@*>@8D"H>@ B@*H&,D0*":@F\. E<., >"BD4<,D, Yeager v Islamic Republic of
Iran (1987) 17 Iran-United States Claims Tribunal 92 at pp. 101-2: "in order to attribute an act to the State,
it is necessary to identify with reasonable certainty the actors and their association with the State".
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):b P,:,6 >"FH@bV4N FH"H,6 B@&,*,>4, :`$@(@ @D(">" (@FJ*"DFH&", 4<,`V,(@ H"8@6 FH"HJF
F@(:"F>@ &>JHD,>>,<J BD"&J ^H@(@ (@FJ*"DFH&", D"FF<"HD4&",HFb F@(:"F>@ <,0*J>"D@*>@<J BD"&J
4 BD4 JF:@&44, RH@ & *">>@< F:JR", J8"2">>Z6 @D("> *,6FH&@&": & 8"R,FH&, H"8@&@(@, 8"8 *,b>4,
H"8@(@ (@FJ*"DFH&".

161. EH"H\b 5 *@:0>" F4FH,<"H4R,F84 HD"8H@&"H\Fb & 8@>H,8FH, FH"H,6 (:"&Z II & P,:@<. % FH"H\, 6
R,H8@ J8"2Z&",HFb, RH@ @D(">Z (@FJ*"DFH&" <@(JH BD4>"*:,0"H\ 8 JRD,*4H,:\>@6, 2"8@>@*"H,:\>@6,
4FB@:>4H,:\>@6, FJ*,$>@6 4:4 :`$@6 *DJ(@6 &,H&4 &:"FH4, RH@ @>4 <@(JH &ZB@:>bH\ <,0*J>"D@*>Z,
LJ>8P44 4:4 LJ>8P44 FJ(J$@ &>JHD,>>,(@ N"D"8H,D" 4 RH@ @>4 <@(JH >"N@*4H\Fb >" :`$@< JD@&>, &:"FH4,
@H &ZFT4N @D(">@& (@FJ*"DFH&" *@ F"<ZN >4284N. % FH"H\, 10 J8"2Z&",HFb >" H@, RH@ @D("> <@0,H
*,6FH&@&"H\ & 8"R,FH&, H"8@&@(@, >,F<@HDb >" H@, RH@ @> "BD,&ZF4: F&@4 B@:>@<@R4b, JFH">@&:,>>Z,
&>JHD4(@FJ*"DFH&,>>Z< BD"&@<, 4:4 >"DJT4: 4>FHDJ8P44, 8"F"`V4,Fb ,(@ *,bH,:\>@FH4".

162. % 8@<<,>H"D44 8 FH"H\, 5 >, *,:",HFb B@BZH84 @BD,*,:4H\ B@>bH4, "@D(">", N@Hb bF>@, RH@ ^H@H
H,D<4> JB@HD,$:,> & F"<@< T4D@8@< F<ZF:, 4 @2>"R",H :4P@ 4:4 @D(">42<, &N@*bV4, & FHDJ8HJDJ
(@FJ*"DFH&,>>@(@ JBD"&:,>4b 4 &ZB@:>b`V4, @L4P4":\>Z, LJ>8P44 :`$@(@ D@*" 4 >" :`$@< JD@&>,.
S4D@H" B@>bH4b ,V, $@:\T, B@*R,D84&",HFb & FH"H\, 6. %<,FH, F H,< & 8@<<,>H"D44 *,:",HFb

D"2(D">4R,>4, <,0*J B@>bH4b<4 "@D(">Z" 4 ""(,>HZ" >" H@< @F>@&">44, RH@...

«$Z:@ D,T,>@ 4FB@:\2@&"H\ & L@D<J:4D@&8, FH"H\4 :4T\ H,D<4> "@D(">", " >, *&@6>@6 H,D<4>
" @D("> 4 "(,>H". G,D<4> ""(,>H", B@-&4*4<@<J, @2>"R",H, @F@$,>>@ B@-">(:46F84, F8@D,, :4P@,
*,6FH&J`V,, 2" FR,H (@FJ*"DFH&", R,< :4P@, 4<,`V,, *,6FH&4H,:\>@ FH"HJF @D(">" (@FJ*"DFH&".
),6FH&4, 4:4 $,2*,6FH&4, :4P H"8@(@ D@*" $J*,H D"FF<@HD,>@ & *DJ(@6 FH"H\, >"FH@bV,6

(:"&Z»23.

?$ ""(,>H"N" D,R\ 4*,H & FH"H\, 8, N@Hb ^H@H H,D<4> & >,6 >, JB@HD,$:b,HFb.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 5

163. 7"8 J0, @H<,R":@F\, KD">P4b BD,*:"(",H &<,FH@ FJV,FH&J`V,(@ H,D<4>" & FH"H\, 5 4 & *DJ(4N
<,FH"N 4FB@:\2@&"H\ &ZD"0,>4, ":`$@6 @D("> 4:4 "(,>H (@FJ*"DFH&""24.

164. E@,*4>,>>@, 7@D@:,&FH&@ &ZF8"2Z&",H @2"$@R,>>@FH\ B@ B@&@*J 42:4T>, $@:\T@(@ &,F", 8@H@DZ6
BD4*",HFb & ^H@6 FH"H\, &>JHD,>>,<J BD"&J (@FJ*"DFH&":

"+F:4 & F"<@< ^H@< BD"&, 8"8@6-:4$@ @D("> @BD,*,:b,HFb 8"8 @D("> (@FJ*"DFH&", H@, &@2<@0>@,
4 <,0*J>"D@*>@<J BD"&J FH@4:@ $Z BD4>bH\ H"8@6 B@*N@*. +F:4 0, &>JHD,>>,, BD"&@ (@FJ*"DFH&"
>, D"FF<"HD4&",H 8"8@6-:4$@ @D("> 8"8 R"FH\ (@FJ*"DFH&", H@ ^H@ >, @$b2"H,:\>@ @2>"R",H, RH@
*,b>4b ^H@(@ @D(">" >, <@(JH $ZH\ BD4F&@,>Z ^H@<J (@FJ*"DFH&J. % ^H@< 8@>H,8FH, &>JHD,>>,,
BD"&@ >, <@0,H &ZB@:>bH\ LJ>8P4` @BD,*,:b`V,(@ 4FH@R>48": BD4F&@,>4, ,FH\ LJ>8P4b
<,0*J>"D@*>@(@ BD"&""25.

165. E@,*4>,>>Z, SH"HZ D,T4H,:\>@ BD4*,D04&"`HFb H@(@ 0, <>,>4b. ?>4 @$D"V"`H &>4<">4, >"
b&>J` 8@::424` FH"H,6 4 4 5 & ^H@< @H>@T,>44 4 &ZD"0"`H @B"F,>4,, RH@:

":"2,68", F@2*"&",<"b $:"(@*"Db FFZ:8, & FH"H\, 5 >" &>JHD,>>,, BD"&@, L"8H4R,F84 @H8DZ&",H
&@2<@0>@FH\ *:b F@&,DT"`V,(@ BD@H4&@BD"&>@, *,b>4, (@FJ*"DFH&" FFZ:"H\Fb >" &>JHD,>>,,

23 7@<<,>H"D46 8 FH"H\, 5, BJ>8H 13.
24 A/CN.4/488,FHD. 38.
25 G"< 0,, FHD. 39.
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BD"&@ & 2"V4HJ BD@H4&@BD"&>@(@ *,b>4b. A@ ^H@6 &ZD"0,>>@6 & &4*, L@D<J:Z >@D<, <@(:@ $Z
B@:JR"H\Fb H"8, RH@ & F@@H&,HFH&44 F 8"84<-H@ &>JHD4(@FJ*"DFH&,>>Z< BD"&@< B@&,*,>4,

(@FJ*"DFH&,>>ZN @D(">@& <@0,H BD4F&"4&"H\Fb (@FJ*"DFH&J, & H@ &D,<b 8"8 B@&,*,>4, H@R>@ H"84N
0, @D(">@& & *DJ(4N (@FJ*"DFH&"N >, <@0,H BD4F&"4&"H\Fb (@FJ*"DFH&J... ?BD,*,:,>4, H@(@,
b&:b,HFb :4 H@H 4:4 4>@6 8@>8D,H>Z6 @D("> (@FJ*"DFH&,>>Z<, *@:0>@ $ZH\ D,2J:\H"H@<

L"8H4R,F8@(@ D"FF:,*@&">4b"26.

)":,, & 8@<<,>H"D44 @H<,R",HFb

«>,@BD,*,:,>>@FH\ LD"2Z "& *">>@< F:JR", J8"2">>Z6 @D("> (@FJ*"DFH&" *,6FH&@&": & 8"R,FH&,
H"8@&@(@". E:@&" "& 8"R,FH&," <@0>@ $Z:@ $Z B@>4<"H\ 8"8 B@2&@:b`V4, (@FJ*"DFH&J,
F@&,DT"`V,<J BD@H4&@BD"&>@, *,b>4,, @FB"D4&"H\ F&@` @H&,HFH&,>>@FH\ >" H@< @F>@&">44, RH@,
N@Hb @D("> (@FJ*"DFH&" 4 F@&,DT4: BD@H4&@BD"&>@, *,b>4,, @> *,6FH&@&": &>, 8DJ(" F&@,6
8@<B,H,>P44. G"8@, H@:8@&">4, B@*@D&":@ $Z BD4>P4B, (:"FbV46, RH@ @H&,HFH&,>>@FH\ 2"
*,6FH&4b @D(">@& (@FJ*"DFH&" D,(J:4DJ,HFb <,0*J>"D@*>Z< BD"&@<»27.

E<ZF: LD"2Z "*,6FH&@&": & 8"R,FH&, H"8@&@(@" $J*,H BD@">":424D@&"> & 8@>H,8FH, FH"H\4 1028.

G,D<4> "@D(">"

166. AD4 D"FF<@HD,>44 H"8@(@ "8@DB@D"H4&>@(@" @D(">42<", 8"8 (@FJ*"DFH&@, P,:,F@@$D"2>@ *,:"H\
D"2:4R4, <,0*J @D(">"<4 (@FJ*"DFH&" ( :4P" 4:4 @D(">42<Z, 8@H@DZ, &N@*bH & FHDJ8HJDJ (@FJ*"DFH&" 4
R\, B@&,*,>4, & 8"R,FH&, H"8@&ZN <@0,H $ZH\ BD4F&@,>@ (@FJ*"DFH&J) 4 "(,>H"<4 (@FJ*"DFH&". 7"8
B@bF>b,HFb & 8@<<,>H"D44, ""(,>H"<4" *:b ^H@6 P,:4 b&:b`HFb :4P" 4:4 @D(">42<Z, 8@H@DZ, L"8H4R,F84
*,6FH&J`H @H 4<,>4 (@FJ*"DFH&" & F4:J <">*"H" 4:4 B@DJR,>4b, &Z*">>@(@ 4< @D(">@< (@FJ*"DFH&", 4:4
(&@2<@0>@) 8@H@DZ, <@(JH FR4H"H\Fb 8"8 *,6FH&J`V4, @H 4<,>4 (@FJ*"DFH&" & F4:J 8@>HD@:b,
@FJV,FH&:b,<@(@ >"* >4<4 H"84< @D(">@<. A@F:,*>bb 8"H,(@D4b D"FF<"HD4&",HFb & FH"H\, 829. ;,0*J
^H4<4 *&J<b B@>bH4b<4 ,FH\ FJV,FH&,>>"b D"2>4P". ="BD4<,D, >,F">8P4@>4D@&">>Z, *,6FH&4b @D(">@&
<@(JH BD4F&"4&"H\Fb (@FJ*"DFH&J *:b P,:,6 @BD,*,:,>4b @H&,HFH&,>>@FH430, " & @H>@T,>44

>,F">8P4@>4D@&">>ZN *,6FH&46 "(,>H@& <@(JH BD4<,>bH\Fb 4>Z, F@@$D"0,>4b: H"8@, D"2(D">4R,>4,
*,:",HFb & FH"H\, 10.G"84< @$D"2@<, F@(:"T"bF\ F 2"<,R">4,< BD"&4H,:\FH&" KD">P44 & @H>@T,>44 H@(@,
RH@ BD@,8HZ FH"H,6 *@:0>Z @N&"HZ&"H\ @$, F4HJ"P44, 8"F"`V4,Fb *,6FH&46 "@D(">@&" 4 ""(,>H@&",
EB,P4":\>Z6 *@8:"*R48 FR4H",H >,@$N@*4<Z< F@ND">4H\ D"2:4R4, <,0*J ^H4<4 *&J<b 8"H,(@D4b<4,
8@H@D@, *,:",HFb & FH"H\bN 5 4 8.

EFZ:8" >" "&>JHD,>>,, BD"&@"

167. 7"8 @H<,H4:4 Db* BD"&4H,:\FH&, F@*,D0"V"bFb & FH"H\, 5 FFZ:8" >" &>JHD,>>,, BD"&@ (@FJ*"DFH&"
&Z2Z&",H BD@$:,<J 8:"FF4L48"P44 H@(@ 4:4 4>@(@ :4P" 4:4 @D(">42<" & 8"R,FH&, @D(">" (@FJ*"DFH&".
% FH"H\, 5 *,:",HFb FFZ:8" >" B@&,*,>4, ":`$@(@ @D(">" (@FJ*"DFH&", 4<,`V,(@ H"8@6 FH"HJF F@(:"F>@
&>JHD,>>,<J BD"&J ^H@(@ (@FJ*"DFH&"". %>JHD,>>,, BD"&@, >,F@<>,>>@, $J*,H 4<,H\ $@:\T@, 2>"R,>4, &
@BD,*,:,>44 H@(@, b&:b,HFb :4 "@D(">@<" H@ 4:4 4>@, :4P@ 4:4 @D(">42<, @*>"8@ D"FF<@HD,>4, *:b ^H@6
P,:4 :4T\ @*>@(@ &>JHD,>>,(@ BD"&" & 8"R,FH&, D,T"`V,(@ L"8H@D" &Z2Z&",H Db* HDJ*>@FH,6.%@-B,D&ZN,

26 G"< 0,, FHD. 36—37.
27 G"< 0,, FHD. 37.
28 E<. BJ>8HZ 238—243,>40,.
29 E<. BJ>8HZ 198—216,>40,.
30 %@BD@F @ *,6FH&4bN ultra vires*@:0>@FH>ZN :4P, F@&,DT,>>ZN B@* BD48DZH4,< 4N

@L4P4":\>@(@ N"D"8H,D" F<. BJ>8HZ 238—243,>40,.



A/CN.4/490/Add.5
Russian
Page 10

&@ <>@(4N F4FH,<"N FH"HJF (@FJ*"DFH&,>>ZN @D(">42<@& JFH">"&:4&",HFb >, H@:\8@ 2"8@>@<, >@ H"80,
BD"8H48@6 4 @$ZR"b<4; FFZ:8" :4T\ >" 2"8@> <@0,H BD4&,FH4 8 F,D\,2>@<J 2"$:J0*,>4`31. %@-&H@DZN,
&>JHD,>>,, BD"&@ <@0,H >, 8:"FF4L4P4D@&"H\, 4FR,DBZ&"`V4< @$D"2@< 4:4 &@&F,, H, @D(">42<Z,
8@H@DZ, 4<,`H FH"HJF "@D(">@&". % H"84N F:JR"bN, F @*>@6 FH@D@>Z, B@:>@<@R4b H@(@ 4:4 4>@(@
@D(">42<" 4 ,(@ @H>@T,>4b F *DJ(4<4 FHDJ8HJD"<4 F@(:"F>@ &>JHD,>>,<J BD"&J $J*JH *@FH"H@R>Z<4 *:b

,(@ 8:"FF4L48"P44 & 8"R,FH&, "@D(">"", " F *DJ(@6, F"<@ &>JHD,>>,, BD"&@ >, $J*,H &ZB@:>bH\ 2"*"RJ
8:"FF4L48"P44. %-HD,H\4N, *"0, ,F:4 4 $J*,H, H@ ^H@ $J*,H *,:"H\Fb *:b F&@4N F@$FH&,>>ZN P,:,6 4 >,H
("D">H44 & H@<, RH@ H,D<4> "@D(">", 4FB@:\2J,<Z6 & D"<8"N &>JHD,>>,(@ BD"&", $J*,H 4<,H\ FH@:\ 0,
T4D@846 F<ZF:, 8@H@DZ6 2":@0,> & FH"H\, 5. ="BD4<,D, & >,8@H@DZN BD"&@&ZN F4FH,<"N H,D<4>
"BD"&4H,:\FH&@" 4<,,H J2846 F<ZF: 4 @2>"R",H H@:\8@ FHDJ8HJDZ >" F"<@< &ZF@8@< JD@&>,, H"84, 8"8
(:"&" (@FJ*"DFH&" 4 8"$4>,H <4>4FHD@&. % *DJ(4N BD"&@&ZN F4FH,<"N @F@$Z6 FH"HJF 4<,,H B@:4P4b,
8@H@D"b >, 2"&4F4H @H 4FB@:>4H,:\>@6 &:"FH4; ^H@ >, <@0,H @2>"R"H\, RH@ *:b P,:,6 <,0*J>"D@*>@(@
BD"&" ^H4 FHDJ8HJDZ >, b&:b`HFb @D(">"<4 (@FJ*"DFH&"32. % 8@<<,>H"D44 8 FH"H\, 5 JR4HZ&",HFb ^H@H
<@<,>H 4 @H<,R",HFb, RH@ FFZ:8" >" &>JHD,>>,, BD"&@ *,:",HFb «F @(@&@D8@6 >" D"2:4R>Z, 2>"R,>4b,
8@H@DZ, H,D<4> "@D(">" <@0,H 4<,H\, & R"FH>@FH4, & D"<8"N &>JHD,>>,(@ BD"&" D"2:4R>ZN BD"&@&ZN
F4FH,<»33. ;,0*J H,< & $@:\T4>FH&, BD"&@&ZN F4FH,< 8:"FF4L48"P4b @D(">@& *,:",HFb 4F8:`R4H,:\>@
*:b P,:,6 "&>JHD4(@FJ*"DFH&,>>@(@ BD"&"".

GD,$@&">4, @ H@<, RH@$Z "& *">>@< F:JR", J8"2">>Z6 @D("> *,6FH&@&": & 8"R,FH&, H"8@&@(@"

168. % FH"H\, 5 F@*,D04HFb LD"2" " BD4 JF:@&44, RH@ & *">>@< F:JR", J8"2">>Z6 @D("> *,6FH&@&": &
8"R,FH&, H"8@&@(@". %ZD"0,>4, "*,6FH&@&": & 8"R,FH&, H"8@&@(@" $J*,H D"FF<"HD4&"H\Fb & 8@>H,8FH,
FH"H\4 1034. E JR,H@< ^H@(@ <@<,>H" B@>4<">4, H@(@, RH@ :4P@ 4:4 @D(">42< <@(JH &ZFHJB"H\ & D"2>ZN
8"R,FH&"N, >, &@ &F,N F:JR"bN F&b2">>ZN F B@&,*,>4,< 8"8 "@D(">"" (@FJ*"DFH&", >, &Z2Z&",H 8"84N-:4$@
2"HDJ*>,>46. ="(:b*>Z< BD4<,D@< <@0,H $ZH\ F:JR"6, 8@(*" & :4R>@< 8"R,FH&, <@0,H &ZFHJB"H\ (:"&"
(@FJ*"DFH&"35 4:4 *4B:@<"H4R,F846 "(,>H36. ?*>"8@ L@D<J:4D@&8" ^H@(@ B@:@0,>4b <@0,H F@2*"H\
&B,R"H:,>4,, RH@ >" 4FHP" &@2:"(",HFb @F@$"b @$b2">>@FH\ P,:48@< 4 B@:>@FH\` *@8"2"H\ H@H L"8H, RH@
H"8@, B@&,*,>4, $Z:@ @FJV,FH&:,>@ 4<,>>@ @D(">@< 4 RH@ ^H@H @D("> *,6FH&@&": & @L4P4":\>@<

8"R,FH&,. 1*,F\ BD,*B@RH4H,:\>,, $Z:@ $Z JB@HD,$4H\ $@:,, >,6HD":\>J` LD"2J.

169. A,D,* H,<, 8"8 *,:"H\ &Z&@*Z B@ FH"H\, 5, >,@$N@*4<@ D"FF<@HD,H\ FH"H\` 6, F 8@H@D@6 @>" H,F>@
F&b2">".

b) EH"H\b 6: =,FJV,FH&,>>@FH\ B@:@0,>4b @D(">" & D"<8"N @D(">42"P44 (@FJ*"DFH&"

170. EH"H\b 6 BD,*JF<"HD4&",H:

31 ED. I. Brownlie, State Responsibility. Part I(1983) p. 136 (citing the case of the Metropolitan
Commissioner for Police in the United Kingdom).

32 E<., >"BD4<,D, Case No. VI ZR 267/76 (Church of Scientology Case) NJW1979 p. 1101; 65. International
Law Reports 193 (FRG, Federal Constitutional Court);Propend Finance Pty Ltd v Sing(1997) 111
International Law Reports 611 (England, Court of Appeal).]H4 F:JR"4 @H>@FbHFb 8 4<<J>4H,HJ

(@FJ*"DFH&, @*>"8@ 4 & @$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH& *@:0,> BD4<,>bH\Fb H"8@6 0,
BD4>P4B.

33 7@<<,>H"D46 8 FH"H\, 5, BJ>8H 13.
34 E<. BJ>8HZ 235—243,>40,.
35 7"8 ^H@ BD42>",HFb & B@*(@H@&:,>>ZN 7@<4FF4,6 BD@,8H"N FH"H,6 @$ 4<<J>4H,H"N

4>@FHD">>ZN (@FJ*"DFH& 4 4N F@$FH&,>>@FH4, FH"H\b 2 (1) (b) (v),4 8@<<,>H"D46: +0,(@*>48...,
1991(@*, H@< II (R"FH\ &H@D"b), FHD.19—20.

36 ED. %,>F8"b 8@>&,>P4b @ *4B:@<"H4R,F84N F>@T,>4bN 1961(@*", FH"H\b 39, BJ>8H 2.
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A@&,*,>4, @D(">" (@FJ*"DFH&" *@:0>@ & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< D"FF<"HD4&"H\Fb

& 8"R,FH&, *,b>4b ^H@(@ (@FJ*"DFH&", >,2"&4F4<@ @H BD4>"*:,0>@FH4 H"8@(@ @D(">" 8

JRD,*4H,:\>@6, 2"8@>@*"H,:\>@6, 4FB@:>4H,:\>@6, FJ*,$>@6 4:4 4>@6 &:"FH4, " H"80, >,2"&4F4<@
@H <,0*J>"D@*>@(@ 4:4 &>JHD,>>,(@ N"D"8H,D" ,(@ LJ>8P46 4 &ZT,FH@bV,(@ 4:4 >40,FH@bV,(@

B@:@0,>4b ,(@ & D"<8"N (@FJ*"DFH&,>>@6 @D(">42"P44.

171. ]H" FH"H\b b&:b,HFb >, FH@:\8@ >@D<@6 BD4F&@,>4b, F8@:\8@ B@bF>,>4,< FL,DZ *,6FH&4b FH"H\4 5.
7"8 J8"2Z&",HFb & 8@<<,>H"D44, & XIX &,8, B@ 8"0*@<J 42 &@BD@F@&, D"FF<"HD4&",<ZN & FH"H\, 6,
FJV,FH&@&":4 >,@BD,*,:,>>@FH4, @*>"8@ ^H4 >,@BD,*,:,>>@FH4 JFB,T>@ D"2D,T":4F\ >" @F>@&, BD"8H484
(@FJ*"DFH& 4 FJ*,$>ZN 2"8:`R,>46. % >,8@H@D@< F<ZF:, FH"H\b 6 b&:b,HFb >"B@<4>">4,< @ H,N J0,
D"2D,T,>>ZN FB@D"N, @*>"8@, 8"8 $J*,H &4*>@, >" 4N <,FH, B@b&4:4F\ >@&Z, BD@$:,<Z37.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 6

172. A@8" ,*4>FH&,>>Z6 8@<<,>H"D46 $Z: B@:JR,> @H KD">P44, & 8@H@D@< B@:>@FH\` BD42>",HFb

BD4>P4B, 2":@0,>>Z6 & FH"H\` 6, >@ BD4 ^H@< @H<,R",HFb, RH@...

«BD@&@*4<@, & >,6 D"2:4R4, <,0*J LJ>8P4b<4 <,0*J>"D@*>@(@ 4 &>JHD,>>,(@ N"D"8H,D" >,
@H:4R",HFb @F@$@6 R,H8@FH\`. 7 H@<J 0, $Z:@ $Z BD,*B@RH4H,:\>,, 2"<,>4H\ &ZD"0,>4,

"JRD,*4H,:\>@6, 2"8@>@*"H,:\>@6, 4FB@:>4H,:\>@6, FJ*,$>@6 4:4 4>@6 &:"FH4" &ZD"0,>4,<
"JRD,*4H,:\>Z,, 2"8@>@*"H,:\>Z,, 4FB@:>4H,:\>Z,, FJ*,$>Z, 4:4 4>Z, LJ>8P44»38.

%@BD@FZ FJV,FH&", B@*>4<",<Z, & FH"H\, 6

173. % FH"H\, 6 2":@0,>Z HD4 ^:,<,>H", 8@H@DZ, >,@$N@*4<@ D"2@$D"H\ B@ @R,D,*4.

i) ">,2"&4F4<@ @H BD4>"*:,0>@FH4 H"8@(@ @D(">" 8 JRD,*4H,:\>@6, 2"8@>@*"H,:\>@6,4FB@:>4H,:\>@6,
FJ*,$>@6 4:4 4>@6 &:"FH4"

174. 7"2":@F\ $Z, 8"8 BD,*:"(",H BD"&4H,:\FH&@ KD">P44, :JRT, >, >"2Z&"H\ 2"8@>@*"H,:\>J`,
FJ*,$>J` 4:4 4>Z, &,H&4 &:"FH4, " J8"2"H\ B@*@$>Z, LJ>8P44, 8@H@DZ, @H>`*\ >, @*4>"8@&@
D"FBD,*,:b`HFb & D"2:4R>ZN >"P4@>":\>ZN F4FH,<"N. ?*>"8@ & ^H@< 8@<<,>H"D44 B@*>4<",HFb &@BD@F
FJV,FH&". %ZFHJB"`H :4 ^H4 F:@&" & 8"R,FH&, @(D">4R,>4b, H@ ,FH\ BD,*>"2>"R,>Z :4 @>4 *:b H@(@, RH@$Z
@(D">4R4H\ @H&,HFH&,>>@FH\ (@FJ*"DFH&" F:JR"b<4 @FJV,FH&:,>4b (@FJ*"DFH&,>>@6 &:"FH4? A@ 8D"6>,6
<,D, @*4> "&H@D BD@8@<<,>H4D@&": ^H@ H"8, RH@ FJV,FH&J`V46 H,8FH 4 8@<<,>H"D46 B@ 8D"6>,6 <,D,
@FH"&:b`H F@<>,>4b & ^H@< &@BD@F,39. ?R,&4*>@, RH@ F@<>,>4b B@ FH@:\ LJ>*"<,>H":\>@<J &@BD@FJ
*@:0>Z $ZH\ D"2D,T,>Z.

175. QH@ 8"F",HFb H@:8@&">4b FJV,FH&J`V,(@ H,8FH", H@ EB,P4":\>@<J *@8:"*R48J B@24P4b

BD,*FH"&:b,HFb bF>@6. AD4 JF:@&44, RH@ @D("> (@FJ*"DFH&" *,6FH&J,H & H"8@< 8"R,FH&, (" >, & 8"8@<-H@
B@FH@D@>>,<, FJ(J$@ :4R>@< 8"R,FH&,), &F, ,(@ B@&,*,>4, BD4F&"4&",HFb (@FJ*"DFH&J. ?$ ^H@< BDb<@
(@&@D4HFb & FH"H\, 5, 4 F@*,D0"V"bFb & FH"H\, 6 FFZ:8" >" D"2:4R>Z, "&,H&4 (@FJ*"DFH&,>>@6 &:"FH4"
>48"8 >, @(D">4R4&"`H FL,DJ *,6FH&4b FH"H\4 5.

176. QH@ 8"F",HFb &@BD@F" @ H@<, F:,*J,H :4 H"8 @(D">4R4H\ FH"H\` 5, H@ B@24P4b &>@&\ BD,*FH"&:b,HFb
@R,&4*>@6. ),6FH&4H,:\>@, 2" B@F:,*>4, 20 :,H & 8@>H,8FH, 4<<J>4H,H" (@FJ*"DFH& @H `D4F*48P44

37 ED. 8@<<,>H"D46 8 FH"H\, 6, BJ>8H 16.
38 A/CN.4/488,FHD. 39.
39 L. Condorelli, "L’imputation à l’Etat d’un fait internationalement illicite: solutions classiques et nouvelles

tendances" (1984) 189 Receuil des cours9 at pp. 66-76.
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>"P4@>":\>ZN FJ*@& B@b&4:4F\ D"2(D">4R,>4b <,0*J D"2>Z<4 8:"FF4L48"P4b<4 B@&,*,>4b (@FJ*"DFH&"

& D,2J:\H"H, BD4<,>,>4b H"84N B@>bH46 8"8 acta iure gestionis4 acta iure imperii40. ?*>"8@ ^H@H &@BD@F >,
4<,,H >48"8@(@ @H>@T,>4b 8 @H&,HFH&,>>@FH4 (@FJ*"DFH&, 4 >,H >48"84N @F>@&">46 *:b B@b&:,>4b <ZF:4
@ H@<, RH@ (@FJ*"DFH&@ <@(:@ $Z J8:@>bH\Fb @H @H&,HFH&,>>@FH4 2" @*>@ 42 F&@4N *,b>46, "D(J<,>H4DJb
^H@ >, H,<, RH@ *,b>4, $Z:@ F@&,DT,>@ R"FH>Z< :4P@<, " H,<, RH@ @>@ <@(:@ $ZH\ F@&,DT,>@ H"8, H@ ,FH\
H,<, RH@ ^H@ $Z:@ *,b>4, iure gestionis.="BD4<,D, (@FJ*"DFH&@ >, <@(:@ $Z @H8"2"H\Fb @H BD4,<" >" D"$@HJ
:4P, BD4>"*:,0"V4N 8 @BD,*,:,>>@6 D"F, 4:4 &,D@4FB@&,*">4`, 4:4 @H8"2"H\Fb @H BD4,<" >" D"$@HJ
0,>V4> & >"DJT,>4, F&@4N <,0*J>"D@*>ZN @$b2"H,:\FH& & @$:"FH4 >,*4F8D4<4>"P44. =, <@(:@ $Z @>@
H"80, @H8"2"H\Fb @H BD4@$D,H,>4b H@&"D@& J (D"0*"> @BD,*,:,>>@(@ (@FJ*"DFH&" 4:4 @H8"2"H\Fb @H JB:"HZ

*@:(" H"84< (D"0*">"< & >"DJT,>4, *&JFH@D@>>,(@ H@D(@&@(@ 4:4 4>&,FH4P4@>>@(@ *@(@&@D" 4:4

<>@(@FH@D@>>,(@ H@D(@&@(@ @$b2"H,:\FH&".G@H L"8H, RH@ & 8"0*@< 42 ^H4N F:JR",& H"8@, B@&,*,>4, <@0>@
$Z:@ $Z 8:"FF4L4P4D@&"H\ 8"8 acta iure gestionis, FJV,FH&,>>@(@ 2>"R,>4b >, 4<,,H.

177. G"8"b B@24P4b N"D"8H,D>" *:b F"<@6 F@&D,<,>>@6 H,@D4441, " H"80, *:b BD"8H484 H,N FJ*@&,
8@H@DZ, 2">4<":4F\ D"FF<@HD,>4,< ^H@(@ &@BD@F".="BD4<,D, <^D (@D@*" A":,D<@ BD@42&,: D,8&424P4`
4 BZH":Fb >":"*4H\ D"$@HJ @*>@(@ BD@<ZT:,>>@(@ BD,*BD4bH4b & P,:bN @$,FB,R,>4b 2">bH@FH4 <,FH>@(@

>"F,:,>4b; $Z:@ $,2@(@&@D@R>@ BD42>">@, RH@ ,(@ B@&,*,>4, *@:0>@ $ZH\ BD4F&@,>@ 4H":\b>F8@<J
(@FJ*"DFH&J, >,2"&4F4<@ @H 8:"FF4L48"P44 ^H@(@ B@&,*,>4b42. % D"&>@6 FH,B,>4 bF>" `D4FBDJ*,>P4b
@D(">@& 2"V4HZ BD"& R,:@&,8", 8@H@D"b >"T:" F&@, @HD"0,>4, & F:,*J`V,6 &ZB4F8, 42 D,T,>4b FJ*"
B@ *,:J T&,*F8@(@ BD@LF@`2" <"T4>4FH@&:

«=4(*, & 7@>&,>P44 >, *,:",HFb FB,P4":\>@(@ D"2(D">4R,>4b <,0*J LJ>8P4b<4

)@(@&"D4&"`V,(@Fb '@FJ*"DFH&" 8"8 >@F4H,:b (@FJ*"DFH&,>>@6 &:"FH4 4 ,(@ @H&,HFH&,>>@FH\` 8"8

D"$@H@*"H,:b. % ^H@< @H>@T,>44 FH"H\b II >, b&:b,HFb 4F8:`R,>4,<. #@:,, H@(@, *:b
8@>8D,H42"P44 ^H4N B@:@0,>46 & BJ>8H, 2 R,H8@ J8"2Z&",HFb, RH@ (@FJ*"DFH&@ @$b2">@ J&"0"H\
F&@$@*J F@$D">46 4 @$X,*4>,>46 ,(@ D"$@H>48@&, F JR,H@< &@2<@0>@(@ &&,*,>4b "2"8@>>ZN
@(D">4R,>46" & @H>@T,>44 F:J0"V4N &@@DJ0,>>ZN F4:, B@:4P44 4:4 "*<4>4FHD"P44.
E:,*@&"H,:\>@, FH"H\b II b&:b,HFb @$b2"H,:\>@6 *:b "(@FJ*"DFH&" 8"8 D"$@H@*"H,:b", >,2"&4F4<@
@H H@(@, D,(J:4DJ`HFb :4 @H>@T,>4b B@F:,*>,(@ F ,(@ D"$@H>48"<4 BJ$:4R>Z< 4:4 R"FH>Z<
BD"&@<. 3FN@*b 42 ^H@(@, EJ* >, FR4H",H F,$b @(D">4R,>>Z< & F&@,< D,T,>44 4 JR4HZ&",H H@
@$FH@bH,:\FH&@, RH@ & :`$@< F:JR", 0":@$Z 2"b&4H,:b & @BD,*,:,>>@6 FH,B,>4 b&>@ >"BD"&:,>Z
BD@H4& !*<4>4FHD"P44 4 T&,*F8@(@ (@FJ*"DFH&" 8"8 >@F4H,:b (@FJ*"DFH&,>>@6 &:"FH4. EJ* H"80,
>, FR4H",H >,@$N@*4<Z< &Z>@F4H\ D,T,>4, @ BD4<,>4<@FH4, BDb<Z< 4:4 8@F&,>>Z< @$D"2@<,
FH"H\4 II 8 @H>@T,>4b< <,0*J :4P"<4 stricto sensu»43.

178. =,@$N@*4<@, @*>"8@, F*,:"H\ >,F8@:\8@ JH@R>,>46. %@-B,D&ZN, & @BD,*,:,>44 H@(@, *,6FH&@&":4
:4 (@FJ*"DFH&,>>Z6 @D("> 4:4 *@:0>@FH>@, :4P@ & 8"R,FH&, H"8@&ZN 4:4 8"8 R"FH>@, :4P@ 4:4 @D(">42<,
FJV,FH&,>>Z< @$FH@bH,:\FH&@< FD,*4 *DJ(4N L"8H@D@& <@0,H $ZH\ N"D"8H,D *,b>4b44. %@-&H@DZN,
>,@$N@*4<@ &F,(*" JR4HZ&"H\ D"2:4R4, <,0*J BD4F&@,>4,< 4 >"DJT,>4,<.G@ RH@ (@FJ*"DFH&@ & BD4>P4B,
>, >,F,H <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 2" *,6FH&4b ,(@ @D(">@& & FL,D, "R"FH>@(@ BD"&"" (>"BD4<,D,

40 =,@*>@8D"H>@ J8"2Z&":@F\ >" H@, RH@ & D"2:4R>ZN BD"&@&ZN F4FH,<"N ^H4 D"2(D">4R,>4b
HD"8HJ`HFb 4 BD4<,>b`HFb B@-D"2>@<J 4 RH@ <,0*J>"D@*>Z6 8@>F,>FJF B@ ^H@<J &@BD@FJ
>@F4H @(D">4R,>>Z6 N"D"8H,D. E<., >"BD4<,D, M. Cosnard, La soumission des Etats aux tribunaux
internes face à la théorie des immunités des Etats(1996).

41 E<. @F@$,>>@ Condorelli, loc. cit.7D@<, H@(@, F<. Dipla, pp. 40-45,4 P4H4DJ,<Z, "&H@D4H,H>Z,
4FH@R>484.

42 ELSI Case (United States v Italy)ICJ Reports 1989 p.15.
43 ECHR Ser. A vol. 20 at p. 14.!>":@(4R>@, Schmidt and DahlströmECHR Ser. A vol. 21 at p. 15.
44 E<. BJ>8H 168,&ZT,.
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>"DJT,>4, 8@<<,DR,F8@(@ *@(@&@D", B@*B4F">>@(@ (@FJ*"DFH&@<), &@&F, >, F&b2">@ F BD4F&@,>4,<; ^H@
@$XbF>b,HFb BD@FH@ H,<, RH@ H"8@, >"DJT,>4, b&:b,HFb >"DJT,>4,< >, <,0*J>"D@*>@(@ BD"&", "
F@@H&,HFH&J`V,(@ &>JHD4(@FJ*"DFH&,>>@(@ BD"&". %-HD,H\4N, *">>@, D"FF<@HD,>4, &@BD@F" 8"F",HFb :4T\
B@&,*,>4b @D(">@& (@FJ*"DFH&" B@ F<ZF:J FH"H\4 5. A@:@0,>4, F"<@FH@bH,:\>ZN @D(">42<@& 4:4
(@FJ*"DFH&,>>ZN 8@DB@D"P46 >@F4H 4>@6 N"D"8H,D 4 D"FF<"HD4&",HFb >40,.

ii) ">,2"&4F4<@ @H <,0*J>"D@*>@(@ 4:4 &>JHD,>>,(@ N"D"8H,D" ,(@ LJ>8P46"

179. ]H@ @(@&@D8" >, >J0>". G@, RH@ @H&,HFH&,>>@FH\ (@FJ*"DFH&" F&b2">" F *,b>4b<4, $J*\ H@
"<,0*J>"D@*>@(@ 4:4 &>JHD,>>,(@ N"D"8H,D"", >, <@0,H &Z2Z&"H\ >4 <":,6T,(@ F@<>,>4b. 7D@<, H@(@,
^H" L@D<J:" 8"8 $Z *,:",H F:4T8@< 8"H,(@D4R>Z< D"2:4R4, <,0*J "FL,D@6 <,0*J>"D@*>@6" 4 "FL,D@6
&>JHD,>>,6". ]H@H <@<,>H *@FH"H@R>@ $J*,H @H<,H4H\ & 8@<<,>H"D44.

iii) " >,2"&4F4<@ @H ... &ZT,FH@bV,(@ 4:4 >40,FH@bV,(@ B@:@0,>4b ,(@ & D"<8"N (@FJ*"DFH&,>>@6
@D(">42"P44"

180. % 8@>P,BP44 @H&,HFH&,>>@FH4 (@FJ*"DFH&" @F>@&@B@:"("`V4< b&:b,HFb H@, RH@ B@&,*,>4, :`$@(@
@D(">" & D"<8"N (@FJ*"DFH&,>>@6 F4FH,<Z, @H (:"&Z (@FJ*"DFH&" 4 >40,, *@:0>@ BD4F&"4&"H\Fb

(@FJ*"DFH&J BD4 JF:@&44, RH@ H"8@, B@&,*,>4, @FJV,FH&:b,HFb ^H4< @D(">@< & 8"R,FH&, H"8@&@(@. 7"8
@H<,R",HFb & 8@<<,>H"D44,

"B@F:, %H@D@6 <4D@&@6 &@6>Z F@(:"F4H,:\>Z, 4H":@-"<,D48">F8"b, 4H":@-LD">PJ2F8"b 4 4H":@-
">(:46F8"b 8@<4FF44, JRD,0*,>>Z, & @FJV,FH&:,>4, FH"H\4 83;4D>@(@ *@(@&@D" @H 10 L,&D":b
1947 (@*", R"FH@ &Z>J0*,>Z $Z:4 42JR"H\ B@&,*,>4, >40,FH@bV4N (@FJ*"DFH&,>>ZN @D(">@&,
H"84N 8"8 :4P", 8@H@DZ< B@DJR,>@ ND">,>4, FB@D>@(@ 4<JV,FH&", JBD"&:b`V4, 8@>8JDF>@6
<"FF@6, B@:4P,6F84,, 4 &F,(*" JR4HZ&":4 *,b>4b ^H4N :4P 8"8 <@(JV4, $ZH\ BD4F&@,>>Z<4
(@FJ*"DFH&J"45.

G"84< @$D"2@< F4HJ"P4b >, &Z2Z&",H >48"84N F@<>,>46 4 B@*H&,D0*",HFb J0, >,*"&>4<4 D,T,>4b<4.
="BD4<,D, & *,:, E@,*4>,>>ZN SH"H@& !<,D484 BD@H4& 3H":44 (ELSI Case) >48H@ >, @FB"D4&":, RH@
*,b>4b <,FH>@(@ (@FJ*"DFH&,>>@(@ R4>@&>48", <^D" (@D@*" A":,D<@, *@:0>Z $ZH\ BD4F&@,>Z

4H":\b>F8@<J (@FJ*"DFH&J46.

181. QH@ 8"F",HFb L@D<J:Z ">,2"&4F4<@ @H &ZT,FH@bV,(@ 4:4 >40,FH@bV,(@ B@:@0,>4b", H@ & >,6
8"8 $Z @HFJHFH&J`H "BD@<,0JH@R>Z," 2&,>\b 4 FHDJ8HJDZ, 8@H@DZ, F JR,H@< 4N >,2"&4F4<@FH4

>,BD"&4:\>@ $Z:@ $Z @H>@F4H\ 8 >40,FH@bV4< (>"BD4<,D J(@:@&>Z, FJ*Z). AD,*B@RH4H,:\>,, $Z:" $Z
LD"2" ">,2"&4F4<@ @H 2">4<",<@(@ B@:@0,>4b & D"<8"N (@FJ*"DFH&,>>@6 @D(">42"P44".

;,FH@>"N@0*,>4, FH"H\4 6

182. A@>bH>@, RH@ FJV,FH&@ FH"H\4 6 F:,*J,H F@ND">4H\. A@F8@:\8J & >,6 *",HFb JH@R>,>4, H,D<4>"
"@D(">" 42 FH"H\4 5," >, JFH">"&:4&",HFb F"<@FH@bH,:\>"b >@D<" BD4F&@,>4b, ,, <@0>@ $Z:@ $Z &8:`R4H\
& L@D<J:4D@&8J F"<@6 FH"H\4 5.AD,4<JV,FH&@< & H"8@< F:JR", $Z:@ $Z H@, RH@ &F, HD4 (:"&>Z, >@D<Z
BD4F&@,>4b & FH"H\bN 5, 7 4 8 $Z:4 $Z BD,*FH"&:,>Z >,D"2DZ&>@.

%Z&@*Z B@ FH"H\b< 5 4 6

45 7@<<,>H"D46 8 FH"H\, 6, BJ>8H 14, 4 D,T,>4b, P4H4DJ,<Z, & F>@F8, 31.
46 ICJ Reports1989 p. 15, p. 52 (para. 75).



A/CN.4/490/Add.5
Russian
Page 14

183. A@ ^H4< F@@$D"0,>4b< FH"H\4 5 4 6 F:,*J,H @$X,*4>4H\ & @*>J FH"H\` F &>,F,>4,< & >,,

J8"2">>ZN &ZT, D"2:4R>ZN <,:84N B@BD"&@8. 7D@<, H@(@, *:b @$,FB,R,>4b $@:\T,6 F@(:"F@&">>@FH4 F@
FH"H\,6 4, F:,*J,H J$D"H\ FFZ:8J >" &>JHD,>>,, BD"&@. % 8@<<,>H"D44 *@:0>@ F@*,D0"H\Fb B@bF>,>4,
D,:,&">H>@FH4 &>JHD,>>,(@ BD"&" BD4 @BD,*,:,>44 H@(@, b&:b,HFb :4 :4P@ 4:4 FHDJ8HJD" "@D(">@<" *:b
P,:,6 >"FH@bV4N BD@,8H@& FH"H,6, " H"80, >,FJV,FH&,>>@FH4 8:"FF4L48"P44 ,(@ LJ>8P46, ,F:4
JFH">@&:,>@, RH@ J8"2">>Z6 @D("> *,6FH&J,H & 8"R,FH&, H"8@&@(@47.

F) EH"H\b 7: AD4F&@,>4, (@FJ*"DFH&J B@&,*,>4b *DJ(4N @D(">42<@&, JB@:>@<@R,>>ZN

@FJV,FH&:bH\ @BD,*,:,>>Z, BD,D@("H4&Z (@FJ*"DFH&,>>@6 &:"FH4

184. 7"8 B@*F8"2Z&",H F"<@ >"2&">4,, FH"H\b 7 8"F",HFb "*DJ(4N @D(">42<@&", H@ ,FH\ FHDJ8HJD, 8@H@DZ,
>, b&:b`HFb @D(">"<4 B@ F<ZF:J FH"H\4 5, >@ 8@H@DZ,, H,< >, <,>,,, @FJV,FH&:b`H BD,D@("H4&Z
(@FJ*"DFH&,>>@6 &:"FH4. EH"H\b BD,*JF<"HD4&",H:

1. A@&,*,>4, @D(">" 8"8@(@-:4$@ "*<4>4FHD"H4&>@-H,DD4H@D4":\>@(@ B@*D"2*,:,>4b (@FJ*"DFH&"
H"80, *@:0>@ & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< D"FF<"HD4&"H\Fb 8"8 *,b>4, ^H@(@

(@FJ*"DFH&", BD4 JF:@&44, RH@ & *">>@< F:JR", @> *,6FH&@&": & 8"R,FH&, H"8@&@(@.

2. A@&,*,>4, @D(">" 8"8@(@-:4$@ @D(">42<", >, BD4>"*:,0"V,(@ 8 @L4P4":\>@6 FHDJ8HJD,
(@FJ*"DFH&" 4:4 ,(@ "*<4>4FHD"H4&>@-H,DD4H@D4":\>@<J B@*D"2*,:,>4`,>@ 8@H@DZ6 JBD"&@<@R,>
&>JHD,>>4< BD"&@< ^H@(@ (@FJ*"DFH&" @FJV,FH&:bH\ @BD,*,:,>>Z, BD,D@("H4&Z (@FJ*"DFH&,>>@6

&:"FH4, H"80, *@:0>@ & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@< D"FF<"HD4&"H\Fb 8"8 *,b>4,

(@FJ*"DFH&", BD4 JF:@&44, RH@ & *">>@< F:JR", J8"2">>Z6 @D("> *,6FH&@&": & 8"R,FH&, H"8@&@(@.

185. % 8@<<,>H"D44 8 FH"H\, 7 @H<,R",HFb, RH@ BD4>P4B BD4F&@,>4b *@:0,> D"FBD@FHD">bH\Fb >" &F,
@D(">42<Z, 8@H@DZ, @FJV,FH&:b`H (@FJ*"DFH&,>>Z, LJ>8P44 "8"8 & F:JR",, 8@(*" @F>@&">4,< *:b 4N
F"<@FH@bH,:\>@(@ FJV,FH&@&">4b b&:b,HFb <,FH>"b 4:4 H,DD4H@D4":\>"b FD,*", & 8@H@D@6 @>4 *,6FH&J`H
(8 ^H@6 8"H,(@D44 @H>@FbHFb <J>4P4B":4H,HZ, BD@&4>P44, D"6@>Z, 8">H@>Z, (@FJ*"DFH&" — R:,>Z

L,*,D":\>@(@ (@FJ*"DFH&" 4 H. *.), H"8 4 & F:JR",, 8@(*" ^H4< @F>@&">4,< b&:b,HFb F8@D,, N"D"8H,D

@FJV,FH&:b,<ZN LJ>8P46 (8 ^H@6 8"H,(@D44 <@(JH @H>@F4H\Fb, >"BD4<,D, ^<4FF4@>>Z6 $">8,
HD">FB@DH>"b 8@<B">4b, JB@:>@<@R,>>"b @FJV,FH&:bH\ @BD,*,:,>>Z, BD,D@("H4&Z B@:4P,6F8@6 &:"FH4
4 H. *.)"48. EH"H\b 7 BD,*>"2>"R,>" *:b @N&"H" @$,4N ^H4N 8"H,(@D46.

186. % 8@<<,>H"D44 B@ BJ>8HJ 1 &>4<">4, FL@8JF4D@&">@ >" F@FH"&>ZN B@*D"2*,:,>4bN L,*,D":\>@(@
(@FJ*"DFH&". % >,< B@*H&,D0*",HFb "BD4>P4B <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 L,*,D":\>@(@ (@FJ*"DFH&"
2" B@&,*,>4, @D(">@& (@FJ*"DFH&-R:,>@&, 8@H@DZ, >"DJT"`H <,0*J>"D@*>@, @$b2"H,:\FH&@ L,*,D":\>@(@
(@FJ*"DFH&", *"0, & H,N F:JR"bN, 8@(*" &>JHD,>>,, BD"&@ >, BD,*@FH"&:b,H L,*,D":\>@<J (@FJ*"DFH&J
FD,*FH& BD4>J0*"H\ @D(">Z (@FJ*"DFH&-R:,>@& J&"0"H\ ,(@ F@$FH&,>>Z, <,0*J>"D@*>Z, @$b2"H,:\FH&""49.
G@:\8@ & F:JR",, 8@(*" J8"2">>@, <,0*J>"D@*>@, @$b2"H,:\FH&@ @H>@F4HFb >,B@FD,*FH&,>>@ 8 F@FH"&>@<J
B@*D"2*,:,>4`, & @H:4R4, @H L,*,D":\>@(@ (@FJ*"DFH&", &@2>48",H &@BD@F @ F"<@FH@bH,:\>@< BD4F&@,>44
B@&,*,>4b ^H@<J B@*D"2*,:,>4`50.

187. % 8@<<,>H"D44 B@ BJ>8HJ 2 J8"2Z&",HFb >" 4FH@R>48 ,(@ BD@4FN@0*,>4b & D"$@H, '""(F8@6
8@>L,D,>P44 B@ 8@*4L48"P44 1930(@*", (*, $Z:" F*,:">" FFZ:8" >" H"84, ""&H@>@<>Z, 4>FH4HJP44, ,F:4

47 G,8FH BD,*:"(",<@(@ B@:@0,>4b F<. & BJ>8H, 287,>40,.
48 7@<<,>H"D46 8 FH"H\, 7, BJ>8H 2.
49 G"< 0,, BJ>8H 5, 4 F<. "&H@D4H,H>Z, 4FH@R>484, P4H4DJ,<Z, & BJ>8H"N 5—9.
50 G"< 0,, BJ>8H 10.
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@>4 @FJV,FH&:b`H (@FJ*"DFH&,>>Z, LJ>8P44 2"8@>@*"H,:\>@(@ 4:4 "*<4>4FHD"H4&>@(@ B@Db*8""51. G"<
H"80, @H<,R",HFb T4D@8@, D"FBD@FHD">,>4, H"84N @D(">42<@& 4 HDJ*>@FH\ 4N @BD,*,:,>4b, 8D@<, 8"8
F B@<@V\` FFZ:84 >" *,:,(4D@&">4, (@FJ*"DFH&,>>ZN B@:>@<@R46 2"8@>@<:

G@H L"8H, RH@ *">>Z6 @D(">42< <@0,H $ZH\ @BD,*,:,> 8"8 (@FJ*"DFH&,>>Z6 4:4 8"8 R"FH>Z6...,
RH@ (@FJ*"DFH&@ & $@:\T,6 4:4 <,>\T,6 <,D, JR"FH&J,H & ,(@ 8"B4H":, 4:4, & $@:,, @$V,<
F<ZF:,, & ,(@ "8H4&"N, H@H L"8H, RH@ @> B@*&,D(",HFb 4:4 >, B@*&,D(",HFb 8@>HD@:` (@FJ*"DFH&"
( 4 ,F:4 *", H@ ^H@ BD@4FN@*4H & $@:\T,6 4:4 <,>\T,6 <,D,) ... &F, ^H4 L"8HZ >, BD,*FH"&:b`HFb
D,T"`V4<4 8D4H,D4b<4 *:b P,:,6 &<,>,>4b 4:4 >,&<,>,>4b (@FJ*"DFH&J B@&,*,>4b ,(@ @D(">@&...
[=]"4$@:,, P,:,F@@$D"2>@ $J*,H @F>@&Z&"H\Fb >" B@*:4>>@ @$V,< BD42>"8, ^H4N @D(">42<@&,
2"8:`R"`V,<Fb & H@<, RH@ @>4 JBD"&@<@R,>Z, N@Hb $Z H@:\8@ & &4*, 4F8:`R,>4b 4 &

@(D">4R,>>@6 <,D,, @FJV,FH&:bH\ @BD,*,:,>>Z, LJ>8P44, F<,0>Z, F LJ>8P4b<4, @$ZR>@
@FJV,FH&:b,<Z<4 (@FJ*"DFH&,>>Z<4 @D(">"<4... G"84< @$D"2@<, >"BD4<,D, B@&,*,>4, @D(">"
0,:,2>@*@D@0>@6 8@<B">44, 8@H@D@6 $Z:@ B@DJR,>@ @FJV,FH&:bH\ >,8@H@DZ, B@:4P,6F84,
LJ>8P44, $J*,H FR4H"H\Fb *,b>4,< (@FJ*"DFH&", & F@@H&,HFH&44 F <,0*J>"D@*>Z< BD"&@<, ,F:4 ^H@
B@&,*,>4, 4<,,H <,FH@ & D"<8"N @FJV,FH&:,>4b ^H4N LJ>8P4652.

G,D<4> "@D(">42<" $Z: &Z$D"> B@H@<J, RH@ @> "*@FH"H@R>@ T4D@8 *:b H@(@, RH@$Z &8:`R4H\ H"84,

D"2:4R>Z, B@>bH4b, 8"8 "*<4>4FHD"H4&>@-H,DD4H@D4":\>Z, B@*D"2*,:,>4b, (@FJ*"DFH&,>>Z, JRD,0*,>4b,
8&"24(@FJ*"DFH&,>>Z, @D(">42<Z, D"2:4R>Z, (@FJ*"DFH&,>>Z, 4>FH4HJP44 4 *"0,, & @H*,:\>ZN F:JR"bN,
R"FH>@BD"&@&Z, 8@<B">44"53.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 7

188. KD">P4b JF<"HD4&",H >,R,H8@FH\ & B@>bH44 ""*<4>4FHD"H4&>@-H,DD4H@D4":\>@, B@*D"2*,:,>4,"
4 BD,*:"(",H 8@>8D,H>@ J8"2"H\ >" H@, RH@ D,R\ 4*,H @ L,*,D"H4&>ZN (@FJ*"DFH&"N54.

189. E@,*4>,>>@, 7@D@:,&FH&@ &ZFHJB",H 2" $@:,, R,H84, @D4,>H4DZ & N"D"8H,D4FH48, FH@:\ T4D@8@

D"FBD@FHD">b`V,(@Fb L,>@<,>", 8"84< b&:b`HFb 8&"24(@FJ*"DFH&,>>Z, @D(">42<Z (>"BD4<,D, R"FH>Z,
@ND">>Z,L4D<Z, *,6FH&J`V4, & 8"R,FH&,0,:,2>@*@D@0>@6 B@:4P44 4:4 H`D,<>@6 @ND">Z).+V, @*>4<
BD4<,D@< b&:b`HFb $Z&T4, (@FJ*"DFH&,>>Z, 8@DB@D"P44, 8@H@DZ, $Z:4 BD4&"H424D@&">Z, >@ 8@H@DZ,
<@(:4 F@ND">4H\ @BD,*,:,>>Z, (@FJ*"DFH&,>>Z, 4:4 >"*2@D>Z, LJ>8P4455. ?>@ BD,*:"(",H JH@R>4H\
B@>bH4, "(@FJ*"DFH&,>>"b &:"FH\". % ^H@< 0, 8:`R, &ZF8"2Z&",HFb ',D<">4b, B@:"("b, RH@ (:"&" II,
&@2<@0>@, "& >,*@FH"H@R>@6 FH,B,>4 JR4HZ&",H H@H L"8H, RH@ (@FJ*"DFH&" &F, R"V, B@DJR"`H :4P"<, >,
&N@*bV4< & FHDJ8HJDJ (@FJ*"DFH&,>>ZN @D(">@&, @FJV,FH&:bH\ *,6FH&4b, @$ZR>@ BD4F&"4&",<Z,

(@FJ*"DFH&J"56.

"!*<4>4FHD"H4&>@-H,DD4H@D4":\>@, B@*D"2*,:,>4,"

190. A,D&@6 BD@$:,<@6, 8@H@D"b &@2>48",H & F&b24 F@ FH"H\,6 7, b&:b,HFb F"<@FH@bH,:\>@, &Z*,:,>4,
& >,6 ""*<4>4FHD"H4&>@-H,DD4H@D4":\>ZN B@*D"2*,:,>46", 8@H@DZ, &8:`R"`H T4D@846 8DJ(

51 G"< 0,, BJ>8H 15, P4H4DJ,HFb Basis of Discussion No. 23 of the Preparatory Committee for the 1930
Hague Conference (Yearbook... 1965, vol. II, p. 223, document A/CN.4/96, annex 2), p. 92.

52 7@<<,>H"D46 8 FH"H\, 7, BJ>8H 18.
53 G"< 0,, BJ>8H 19.
54 A/CN.4/488,FHD. 41.
55 G"< 0,, FHD. 42.
56 G"< 0,, FHD. 37.
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"*<4>4FHD"H4&>@-H,DD4H@D4":\>ZN ,*4>4P. ':"&>"b F:@0>@FH\ 2*,F\ $Z:" BD@">":424D@&">"

Q,N@F:@&"84,6 & ,, 8@<<,>H"D44 @H 24 4`:b 1981(@*":

"%>JHD,>>,, JFHD@6FH&@ (@FJ*"DFH&" >, &N@*4H & 8@<B,H,>P4` <,0*J>"D@*>@(@ BD"&", "
D,(J:4DJ,HFb ,(@ F@$FH&,>>Z< &>JHD,>>4< BD"&@<... ]H@H BD4>P4B *@:0>Z< @$D"2@< @HD"0,> &
FH"H\bN 5 4 6. QH@ 8"F",HFb *,b>46 @D(">@& H,DD4H@D4":\>ZN B@*D"2*,:,>46 (@FJ*"DFH&, H@ ^H4
@D(">Z *@:0>Z D"FF<"HD4&"H\Fb 8"8 &N@*bV4, & FHDJ8HJDJ (@FJ*"DFH&". E:,*@&"H,:\>@, *,b>4b
@D(">@& H"8@(@ D@*" *@:0>Z J0, @N&"HZ&"H\Fb B@:@0,>4b<4 FH"H,6 5 4 6. % ^H@6 F&b24

B@:@0,>4, BJ>8H" 1 FH"H\4 7 BD,*FH"&:b,HFb 42:4T>4< N@Hb $Z & H@<, RH@ 8"F",HFb

H,DD4H@D4":\>ZN B@*D"2*,:,>46 (@FJ*"DFH&", >, >"*,:,>>ZN <,0*J>"D@*>@6

BD"&@FJ$X,8H>@FH\`"57.

=Z>,T>46 EB,P4":\>Z6 *@8:"*R48 F@(:"F,> F ^H4< ">":42@<. 7"8 &4*>@ 42 8@<<,>H"D4,& 8 FH"H\b< 5
4 6, ^H4 FH"H\4 $Z:4 BD,*>"2>"R,>Z *:b @N&"H" (@FJ*"DFH&,>>ZN @D(">@&, &ZT,FH@bV4N, "&H@>@<>ZN 4:4
>40,FH@bV4N, >,2"&4F4<@ @H 4N D"FB@:@0,>4b & FH@:4P, 4:4 *DJ(4N <,FH"N 4 >,2"&4F4<@ @H @$X,<" 4N
`D4F*48P44 & D"<8"N (@FJ*"DFH&". 32 ^H@(@ F:,*J,H, RH@ <,FH>Z, 4 D,(4@>":\>Z, (@FJ*"DFH&,>>Z,
B@*D"2*,:,>4b J0, @N&"R,>Z ^H4<4 FH"H\b<4, >,2"&4F4<@ @H 4N BD,*>"2>"R,>4b 4:4 FH"HJF", 8@H@DZ6 @>4
<@(JH 4<,H\ B@ 8@>FH4HJP4@>>@<J BD"&J *">>@(@ (@FJ*"DFH&". #Z:@ $Z @T4$@R>@ D"FF<"HD4&"H\ 4N 8"8
"@D(">42<Z, @H:4R>Z, @H (@FJ*"DFH&,>>@(@ "BB"D"H" & J28@< F<ZF:, F:@&""58. '@FJ*"DFH&@ & P,:@< >,
*@:0>@ BD4D"&>4&"H\Fb 8 F&@,<J P,>HD":\>@<J BD"&4H,:\FH&J. #@:,, H@(@, <,FH>Z, 4:4 D,(4@>":\>Z,
(@FJ*"DFH&,>>Z, B@*D"2*,:,>4b FN@04 F @D(">"<4 P,>HD":\>@(@ BD"&4H,:\FH&" 4 &@&F, >, FN@04 F

"@D(">42<"<4", @N&"R,>>Z<4 & BJ>8H, 2 FH"H\4 7, & H@< B@>4<">44, RH@ (@FJ*"DFH&J BD4F&"4&",HFb &F,
4N B@&,*,>4, & 8"R,FH&, H"8@&ZN, " >, H@:\8@ B@&,*,>4,, F&b2">>@, F @FJV,FH&:,>4,< "(@FJ*"DFH&,>>ZN
LJ>8P46" & $@:,, J28@< F<ZF:,59. % 8@<<,>H"D44 8 FH"H\, 7 FB,P4":\>@ BD42>",HFb JFH">@&:,>>Z6
BD4>P4B, F@(:"F>@ 8@H@D@<J (@FJ*"DFH&@ F L,*,D":\>Z< JFHD@6FH&@< b&:b,HFb H"84< 0,, 8"8 :`$@,
*DJ(@, (@FJ*"DFH&@ 4 @>@ >, <@0,H FFZ:"H\Fb >" L,*,D"H4&>Z6 4:4 *,P,>HD":42@&">>Z6 N"D"8H,D F&@,(@

JFHD@6FH&" & P,:bN @(D">4R,>4b ,(@ <,0*J>"D@*>@6 @H&,HFH&,>>@FH460. E"<@FH@bH,:\>@, &Z*,:,>4,
""*<4>4FHD"H4&>@-H,DD4H@D4":\>ZN B@*D"2*,:,>46" 4*,H &D"2D,2 F ^H4< BD4>P4B@<.

191. =" H"8@6 &Z&@* >, &:4b,H H@ @$FH@bH,:\FH&@, RH@ L,*,D":\>Z, 4:4 *DJ(4, H,DD4H@D4":\>Z,
,*4>4PZ & D"<8"N (@FJ*"DFH&" 4<,`H F&@` BD"&@FJ$X,8H>@FH\ F@(:"F>@ BD"&J ^H@(@ (@FJ*"DFH&". ]H@
@H>@F4HFb 8@ <>@(4< 42 @D(">@&, @ 8@H@DZN (@&@D4HFb & FH"H\, 5: 8 BD4<,DJ, P,>HD":\>Z, &,*@<FH&"
BD"&4H,:\FH&", 8"8 BD"&4:@, >"*,:b`HFb F"<@FH@bH,:\>@6 BD"&@FJ$X,8H>@FH\`, @*>"8@ ^H@ >, &:4b,H >"
BD4>P4B ",*4>FH&" (@FJ*"DFH&"" *:b P,:,6 <,0*J>"D@*>@(@ BD"&", >" RH@ J8"2": "D$4HD )`B`4 & F&@,<
BD,*&"D4H,:\>@< D,T,>44 B@ "D$4HD"0>@<J *,:J 8@<B">44 "G,8F"8@"(Texaco Arbitration)61. %

4F8:`R4H,:\>ZN F:JR"bN F4HJ"P4b <@0,H $ZH\, >,F@<>,>>@, 4>@6, 8@(*" F@FH"&>Z, B@*D"2*,:,>4b
L,*,D":\>@(@ (@FJ*"DFH&" @FJV,FH&:b`H >,8@H@DZ, @(D">4R,>>Z, <,0*J>"D@*>Z, LJ>8P44, >"BD4<,D,
*:b P,:,6 2"8:`R,>4b *@(@&@D@&, 8"F"`V4NFb &@BD@F@& <,FH>@(@ 2>"R,>4b.% F:JR"bN, 8@(*" ^H4 *@(@&@DZ
>, 2"HD"(4&"`H L,*,D"P4` 8"8 H"8@&J`, " 8"F"`HFb 4F8:`R4H,:\>@ <,FH>ZN B@*D"2*,:,>46, &@BD@F" @$
@H&,HFH&,>>@FH4 (@FJ*"DFH&" B@ F<ZF:J >"FH@bV4N BD@,8H@& FH"H,6 &@2>48"H\ >, <@0,H. +F:4 0, @>4
2"HD"(4&"`H L,*,D"P4`, H@ *@:0>Z BD4<,>bH\Fb @$ZR>Z, >@D<Z BD4F&@,>4b B@&,*,>4b (@FJ*"DFH&J,
2"8D,B:,>>Z, & FH"H\, 5. 3FN@*b 42 ^H@(@, D,8@<,>*J,HFb 4F8:`R4H\ BJ>8H 1 FH"H\4 7 4 FFZ:8J >"

57 +0,(@*>48..., 1981(@*, H@< II (R"FH\ B,D&"b), FHD. 73.
58 7@<<,>H"D46 8 FH"H\, 7, BJ>8H 17.
59 E<. &ZT,, BJ>8HZ 168, 174—178.
60 G"< 0,, BJ>8H 5; BJ>8H 186,&ZT,.
61 (1975) 53 International Law Reports 389 at p. 415 (para. 23).E<. BJ>8H 158,&ZT,.
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"*<4>4FHD"H4&>@-H,DD4H@D4":\>Z, B@*D"2*,:,>4b & BJ>8H, 2 FH"H\4 762. % 8@<<,>H"D44 8 FH"H\, 5
F:,*J,H R,H8@ J8"2"H\, RH@ @D(">Z (@FJ*"DFH&" &8:`R"`H @D(">Z <,FH>ZN 4 D,(4@>":\>ZN

"*<4>4FHD"H4&>ZN B@*D"2*,:,>46 (@FJ*"DFH&", >,2"&4F4<@ @H 4N BD,*>"2>"R,>4b.

"7&"24(@FJ*"DFH&,>>Z, @D(">42<Z", @FJV,FH&:b`V4, (@FJ*"DFH&,>>Z, LJ>8P44

192. QH@ 8"F",HFb BJ>8H" 2, H@ 2*,F\ B@24P4b 4>"b. Q4F:@ "8&"24(@FJ*"DFH&,>>ZN" @D(">42<@&,
@FJV,FH&:b`V4N (@FJ*"DFH&,>>Z, LJ>8P44, &@2D"FH",H 4 ^H@H &@BD@F HD,$J,H D"FF<@HD,>4b & BD@,8H"N
FH"H,6. ]H@H "FB,8H FH"H\4 7 F:,*J,H F@ND">4H\ B@ F@@$D"0,>4b<, 8@H@DZ, J8"2">Z & 8@<<,>H"D44 4
B@*H&,D0*,>Z & D"2:4R>ZN 2"<,R">4bN BD"&4H,:\FH&. 32 8@<<,>H"D4b &4*>@, RH@ FH"H\b 7 BD42&">"
@N&"H4H\ H"84N :4P, 8"8 R"FH>Z, @ND">>484, *,6FH&J`V4, & 8"R,FH&, H`D,<>@6 @ND">Z, B@F8@:\8J @>4
@FJV,FH&:b`H (@FJ*"DFH&,>>Z, LJ>8P44, H"84, 8"8 LJ>8P44 2"*,D0">4b 4 F@*,D0">4b B@* FHD"0,6 >"
@F>@&">44 FJ*,$>@(@ BD4(@&@D" 4:4 H`D,<>@(@ D,(:"<,>H"63. ]H@ B@:@0,>4, >"BD"&:,>@ >" F>bH4,
@$,FB@8@,>>@FH4 E@,*4>,>>@(@ 7@D@:,&FH&", JB@<b>JH@6 &ZT,64, N@Hb, $,2JF:@&>@, & 8@<<,>H"D44
<@0>@ $Z:@ $Z BD4&,FH4 (@D"2*@ $@:\T, >,*"&>4N BD4<,D@&65.

193. )DJ(@, *,:@ H@R>@ @BD,*,:4H\ FL,DJ @N&"H" B@>bH4b "(@FJ*"DFH&,>>@6 &:"FH4" *:b ^H@6 P,:4, 4
,FH\ F,D\,2>Z, @F>@&">4b F@<>,&"H\Fb & >,@$N@*4<@FH4 B@BZH@8 F*,:"H\ ^H@ & F"<@6 FH"H\, 7. 1"
@BD,*,:,>>@6 R,DH@6 H,D<4> "(@FJ*"DFH&,>>"b &:"FH\" B@>4<",HFb B@-D"2>@<J & 2"&4F4<@FH4 @H

8@>8D,H>@(@ @$V,FH&", ,(@ 4FH@D44 4 HD"*4P46. ?F@$@, 2>"R,>4, $J*,H 4<,H\ >, H@:\8@ F@*,D0">4,
B@:>@<@R46, >@ 4 8"8 ^H4 B@:>@<@R4b B,D,*"`HFb H@<J 4:4 4>@<J @D(">42<J, & 8"84N P,:bN @>4 *@:0>Z
@FJV,FH&:bH\Fb 4 >"F8@:\8@ ^H@H @D(">42< B@*@HR,H,> (@FJ*"DFH&J & F&b24 F 4N @FJV,FH&:,>4,<. %
8@<<,>H"D44 <@(JH $ZH\ *">Z @D4,>H4DZ B@ ^H4< &@BD@F"<, @*>"8@ & @F>@&>@< ^H4 &@BD@FZ F&b2">Z F
BD"8H4R,F84< BD4<,>,>4,< @$V,6 >@D<Z 8 8@>8D,H>Z< 4 &,F\<" D"2>Z< @$FH@bH,:\FH&"<. E"< 4FH,P
*@:0,> $J*,H *@8"2"H\,RH@ BD4R4>,>>Z6 &D,* *,6FH&4H,:\>@ F&b2"> F @FJV,FH&:,>4,< H"84N B@:>@<@R46:
L@D<J:4D@&8J ^H@(@ B@:@0,>4b & BJ>8H, 2 F:,*J,H F@ND">4H\, & @H:4R4, @H L@D<J:4D@&84, J0,
BD,*:@0,>>@6 *:b FH"H\4 566.

%Z&@* B@ FH"H\, 7

194. A@ ^H4< F@@$D"0,>4b< D,8@<,>*J,HFb 4F8:`R4H\ 42 FH"H\4 7 4 *DJ(4N FH"H,6 FFZ:84 >"

""*<4>4FHD"H4&>@-H,DD4H@D4":\>Z, B@*D"2*,:,>4b", F@ND">4& BD4 ^H@< FJV,FH&@ BJ>8H" 2 FH"H\4 767.

62 ]H@ F@(:"FJ,HFb F B@24P4,6, 2"8D,B:,>>@6 & %,>F8@6 8@>&,>P44 @ BD"&, *@(@&@D@& 1969(@*", "
H"80, F H,@D,H4R,F84<4 HDJ*"<4 B@ FH"HJFJ L,*,D":\>ZN (@FJ*"DFH& & <,0*J>"D@*>@< BD"&,:
F<., >"BD4<,D, L. Wildhaber,Treaty-Making Power and Constitution(1971), Part II; I. Bernier,
International Legal Aspects of Federalism(1973); H. Michelmann and P. Soldatos (eds),Federalism and
International Relations: The Role of Subnational Units(1990); B. Opeskin and D.R. Rothwell,International
Law and Australian Federalism(1997).

63 ED. H"80, Batrhold v Federal Republic of GermanyECHR Ser. A. vol. 90 (1985) at p. 21 (JFH"&
BD@L,FF4@>":\>@6 "FF@P4"P44, 8@H@D@<J BD4*">" F4:" 2"8@>")

64 E<. BJ>8H 189,&ZT,.
65 #@:,, F&,04< BD4<,D@< @D(">42<" & 8"H,(@D44 "F"<@FH@bH,:\>ZN @D(">42<@&" B@ F<ZF:J

FH"H\4 7, BJ>8H 2, b&:b,HFb K@>* & 2"V4HJ J(>,H,>>ZN (Foundation for the Oppressed):F<. Hyatt
International Corporation v Iran(1985) 9 Iran-United States Claims Tribunal 72.

66 E<. BJ>8H 168,&ZT,.
67 % D,*"8P4` BJ>8H" 2 BD,*:"(",HFb &>,FH4 >,F8@:\8@ >,$@:\T4N B@BD"&@8: BD,*:"(",<Z6 H,8FH

4 BD4<,R">4b F<. BJ>8H 287.
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d) EH"H\b 8: AD4F&@,>4, (@FJ*"DFH&J B@&,*,>4b :4P, L"8H4R,F84 *,6FH&J`V4N @H 4<,>4

(@FJ*"DFH&"

195. % @H:4R4, @H FH"H,6 5 4 7, 8@H@DZ, 8"F"`HFb @D(">@& (@FJ*"DFH&" 4:4 *DJ(4N @D(">42<@&,
@FJV,FH&:b`V4N BD,D@("H4&Z (@FJ*"DFH&,>>@6 &:"FH4, FH"H\b 8D"FBD@FHD">b,HFb >" *DJ(4, F:JR"4, 8@(*"
"@H 4<,>4" (@FJ*"DFH&" L"8H4R,F84 &ZFHJB"`H :4P" 4:4 (DJBBZ :4P. EH"H\b BD,*JF<"HD4&",H:

A@&,*,>4, @H*,:\>@(@ :4P" 4:4 (DJBBZ :4P H"80, *@:0>@ D"FF<"HD4&"H\Fb & F@@H&,HFH&44 F

<,0*J>"D@*>Z< BD"&@< 8"8 *,b>4, (@FJ*"DFH&", ,F:4:

a) JFH">@&:,>@, RH@ ^H@ :4P@ 4:4 (DJBB" :4P L"8H4R,F84 *,6FH&@&":4 @H 4<,>4 *">>@(@
(@FJ*"DFH&"; 4:4

b) ^H@ :4P@ 4:4 (DJBB" :4P L"8H4R,F84 @FJV,FH&:b:4 @BD,*,:,>>Z, BD,D@("H4&Z

(@FJ*"DFH&,>>@6 &:"FH4 & F:JR", @HFJHFH&4b F@@H&,HFH&J`V4N &@2<@0>@FH,6 *:b @L4P4":\>ZN

&:"FH,6 4 BD4 @$FH@bH,:\FH&"N, 8@H@DZ, @BD"&*Z&":4 @FJV,FH&:,>4, H"84N BD,D@("H4&.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 8

196. M@Hb 8@<<,>H"D44 B@ FH"H\, 8 8"8 H"8@&@6 $Z:4 B@:JR,>Z :4T\ @H >,F8@:\84N BD"&4H,:\FH&, Db*
@$V4N 2"<,R">46 8"F":4F\ BD@$:,<Z @H&,HFH&,>>@FH4 (@FJ*"DFH&" 2" *,6FH&4b @H*,:\>ZN :4P 4:4

@D(">42<@&, 8@H@DZ, @L4P4":\>@ >, &N@*bH & (@FJ*"DFH&,>>J` FHDJ8HJDJ. ',D<">4b, ;@>(@:4b 4
E@,*4>,>>@, 7@D@:,&FH&@ &ZF8"2":4F\ 2" $@:,, T4D@8J` FL,DJ @N&"H" ^H@6 8"H,(@D44 & >"FH@bV4N

BD@,8H"N FH"H,668. E@ F&@,6 FH@D@>Z, E@,*4>,>>Z, SH"HZ $Z:4 F@(:"F>Z F "@F>@&>@6 >"BD"&:,>>@FH\`
[FH"H\4 8], F@FH@bV,6 & H@<, RH@ F&b2\ <,0*J :4P@< 4 (@FJ*"DFH&@< <@0,H FJV,FH&@&"H\ de facto*"0, &
H@< F:JR",, ,F:4 BD,*FH"&:b,HFb HDJ*>Z< @BD,*,:4H\ H@R>J` BD"&@&J` F&b2\"69.

197. 7"8 4 FH"H\b 7, FH"H\b 8 D"FBD@FHD">b,HFb >" *&" D"2>ZN F:JR"b. EH"H\b 8 (") 8"F",HFb :4P 4:4
(DJBBZ :4P, L"8H4R,F84 *,6FH&J`V4N @H 4<,>4 (@FJ*"DFH&". EH"H\b 8 (b) 8"F",HFb $@:,, D,*8@(@ F:JR"b
B@&,*,>4b, 8@(*" & @FJV,FH&:,>4, (@FJ*"DFH&,>>@6 &:"FH4 :4P@ 4:4 :4P" *,6FH&J`H L"8H4R,F84 >, F
F">8P44 (@FJ*"DFH&", " "@BD"&*">@" BD4 ,, @HFJHFH&44. ]H4 *&" F:JR"b >,@$N@*4<@ D"2@$D"H\ @H*,:\>@.

i) 94P", L"8H4R,F84 *,6FH&J`V4, @H 4<,>4 (@FJ*"DFH&"

198. 7"8 J8"2Z&",HFb & 8@<<,>H"D44,BD4F&@,>4, (@FJ*"DFH&J B@&,*,>4b, @FJV,FH&:b,<@(@ L"8H4R,F84
B@ B@DJR,>4` 4:4 F F">8P44 (@FJ*"DFH&", "L"8H4R,F84 >48,< >, @FB"D4&",HFb"70. % H"84N F:JR"bN >,
&"0>@, b&:b`HFb :4 ^H4 :4P" 4:4 :4P@ R"FH>Z<4 (D"0*">"<4 4:4 >,H, D"&>@ 8"8 >, &"0>@ 4 H@, F&b2">@
:4 4N B@&,*,>4, F "(@FJ*"DFH&,>>Z<4" *,6FH&4b<4 4:4 >,H. % 8@<<,>H"D44 H"80, JH@R>b,HFb, RH@ H,D<4>
“:4P@” &8:`R",H @D(">42<, 8@H@DZ6 <@0,H 4<,H\ 4:4 >, 4<,H\ F"<@FH@bH,:\>J` BD"&@FJ$X,8H>@FH\71.

199. % L@D<J:4D@&8J FH"H\4 8 (") $Z:4 *@$"&:,>Z F:@&" "JFH">@&:,>@, RH@". % 8@<<,>H"D44

J8"2Z&",HFb, RH@ ^H@ $Z:@ F*,:">@ B@H@<J, RH@...

"% 8"0*@< 8@>8D,H>@< F:JR",, (*, D,R\ 4*,H @$ JFH">@&:,>44 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4
(@FJ*"DFH&", *@:0>@ $ZH\ *,6FH&4H,:\>@ *@8"2">@, RH@ *">>Z< :4PJ 4:4 (DJBB, :4P & F"<@< *,:,

68 E<. BJ>8HZ 153, 1554 156,&ZT,.
69 A/CN.4/488,FHD. 43.
70 % 8@<<,>H"D44 8 FH"H\, 8, BJ>8H 7, P4H4DJ,HFb, & R"FH>@FH4, The Zafiroand Stephenscases: United

Nations, Reports of International Arbitral Awards, Vol. VI, p. 160; ibid., Vol. IV, p. 267.
71 7@<<,>H"D46 8 FH"H\, 8, BJ>8H 1.
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$Z:@ B@DJR,>@ @D(">"<4 (@FJ*"DFH&" &ZB@:>4H\ @BD,*,:,>>J`LJ>8P4`4:4 @BD,*,:,>>J` 2"*"RJ

4 RH@ @>4 &ZB@:>4:4 H"8J` 2"*"RJ B@ B@*FHD,8"H,:\FH&J J8"2">>ZN @D(">@&"72.

% :`$@< F:JR",, @*>"8@, F"< 4FH,P *@:0,> *@8"2"H\, RH@ *:b @H&,HFH&,>>@FH4 (@FJ*"DFH&" FJV,FH&@&":4
>,@$N@*4<Z, JF:@&4b73. A@R,<J ^H@ $D,<b *@:0>@ $ZH\ $@:\T, & F:JR"bN, 8@(*" 4<,,H <,FH@

L"8H4R,F8@, F">8P4@>4D@&">4, 4:4 B@DJR,>4,, B@ FD"&>,>4` F *DJ(4<4 F:JR"b<4? ]HJ LD"2J

BD,*:"(",HFb 4F8:`R4H\.

EJV,FH&,>>@FH\ 8@>HD@:b (@FJ*"DFH&"

200. % H@:\8@ RH@ BD4&,*,>>@< @HDZ&8, 42 8@<<,>H"D4b LD"2Z "& F"<@< *,:, $Z:@ B@DJR,>@" 4
"&ZB@:>4:4 B@ B@*FHD,8"H,:\FH&J" &<,FH, @2>"R"`H, RH@ FH"H\b 8 (") @(D">4R4&",HFb F:JR"b<4 >":4R4b
L"8H4R,F8@(@ B@DJR,>4b 4:4 J8"2">4b, H@ ,FH\ F:JR"b<4 L"8H4R,F8@(@ BD,*FH"&4H,:\FH&".% *DJ(4N <,FH"N
8@<<,>H"D46 &ZD"0,> >, FH@:\ R,H8@. ="BD4<,D, & 8@<<,>H"D44 8 FH"H\, 11 (@&@D4HFb, RH@:

«% H,N F:JR"bN, 8@(*" @H<,R",HFb, RH@ ^H@ BD"&4H,:\FH&@ B@@VDb,H 4 *"0, FH"D",HFb F@*,6FH&@&"H\
@D(">42"P44 [&@@DJ0,>>ZN @BB@24P4@>>ZN] (DJBB, RH@ @>@ @8"2Z&",H 4< L4>">F@&J` B@<@V\,
@$JR",H 4N, &@@DJ0",H, 8@@D*4>4DJ,H 4N *,bH,:\>@FH\ F *,bH,:\>@FH\` F&@4N F@$FH&,>>ZN F4: &
P,:bN BD@&,*,>4b &@2<@0>ZN @B,D"P46 4 H.*., J8"2">>Z, (DJBBZ B,D,FH"`H $ZH\, F H@R84 2D,>4b
<,0*J>"D@*>@(@ BD"&", R"FH>Z<4 :4P"<4. ?>4 FH">@&bHFb @$D"2@&">4b<4, 8@H@DZ, *,6FH&J`H
F@(:"F@&">>@ F (@FJ*"DFH&@< 4 B@ ,(@ B@*FHD,8"H,:\FH&J 4 8@H@DZ, &ZB@:>b`H 2"*">4b,
F">8P4@>4D@&">>Z, 4:4 *"0, B@DJR,>>Z, 4< ^H4< (@FJ*"DFH&@<. G@(*" @>4 &N@*bH & 8"H,(@D4`
:4P 4:4 (DJBB, F&b2">>ZN L"8H4R,F84, ,F:4 >, @L4P4":\>@, F (@FJ*"DFH&,>>Z< "BB"D"H@<,
8@H@DZ, R"FH@ >"2Z&"`H "L"8H4R,F84<4 @D(">"<4" 4 8@H@DZ, $Z:4 D"FF<@HD,>Z & FH"H\, 8 (")
>"FH@bV,(@ BD@,8H"»74.

E:@&" "F@*,6FH&4," 4 "8@@D*4>"P4b" >, FH@:\ &ZD"24H,:\>Z, 8"8 F:@&" "B@DJR,>4," 4:4

"B@*FHD,8"H,:\FH&@", 4 ^H@ &Z2Z&",H &@BD@F, F:,*J,H :4 HD"8H@&"H\ 8@>HD@:\ de facto(@FJ*"DFH&" >"*
:4P@< 4:4 (DJBB@6 :4P & 8"R,FH&, F"<@FH@bH,:\>@(@ @F>@&">4b *:b BD4F&@,>4b H"8@(@ B@&,*,>4b

(@FJ*"DFH&J. +F:4 >,H, H@ <@0,H &@2>48>JH\ >,@$N@*4<@FH\ & B,D,F<@HD, L@D<J:4D@&84 FH"H\4 8 (").
A@BD@FHJ (@&@Db, :4P@ <@0,H *,6FH&@&"H\ "@H 4<,>4" *DJ(@(@ :4P", >, 4<,b @H ^H@(@ :4P" 8"8@(@-:4$@
L"8H4R,F8@(@ J8"2">4b 4:4 B@DJR,>4b. ]H@H &@BD@F 8"F",HFb >, BD@FH@ D,*"8P44, @> b&:b,HFb &@BD@F@<
FJV,FH&". ="F8@:\8@ BD,*FH"&4H,:\FH&@ de facto *@:0>@ @(D">4R4&"H\Fb FB,P4":\>@ &ZD"0,>>Z<

BD,*FH"&4H,:\FH&@<?

),:@ =48"D"(J"

201. ]H@H &@BD@F $Z: 8:`R,&Z< & *,:, @ &@,>>ZN 4 B@:J&@,>>ZN @B,D"P4bN BD@H4& =48"D"(J" >" ,,

H,DD4H@D44 (=48"D"(J" BD@H4& E@,*4>,>>ZN SH"H@& !<,D484) (Case concerning Military and Paramilitary
Activities in and against Nicaragua) (Nicaragua v. United States of America)75.;@(:@ :4 B@&,*,>4, "8@>HD"F" 8"8
H"8@&@, $ZH\ BD4F&@,>@ E@,*4>,>>Z< SH"H"<, >" 8@H@DZ, H,< F"<Z< &@2:"(":"F\ $Z @$V"b

@H&,HFH&,>>@FH\ 2" ^H@ B@&,*,>4,?]H@H &@BD@F EJ* ">":424D@&": B@RH4 4F8:`R4H,:\>@ & D"<8"N B@>bH4b
"8@>HD@:b". E @*>@6 FH@D@>Z, EJ* BD42>":, RH@ @H*,:\>Z, >"B"*,>4b >48"D"(J">F84N $@,&48@& (H"8
>"2Z&",<Z, $@,&484 "?79!") *@:0>Z $ZH\ BD4F&@,>Z E@,*4>,>>Z< SH"H"<, B@F8@:\8J ^H4 >"B"*,>4b

72 G"< 0,, BJ>8H 8.
73 E<. BJ>8H 159,&ZT,.
74 7@<<,>H"D46 8 FH"H\, 11, BJ>8H 32.
75 ICJ Reports1986, p. 14.
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"B:">4D@&":4F\, JBD"&:b:4F\ 4 B@**,D04&":4F\" "(,>H"<4 E@,*4>,>>ZN SH"H@&76. E *DJ(@6 FH@D@>Z,
EJ* @H&,D( $@:,, T4D@8@, HD,$@&">4, =48"D"(J" BD42>"H\, RH@ E@,*4>,>>Z< SH"H"< *@:0>@ $ZH\
BD4F&@,>@ &F, B@&,*,>4, "8@>HD"F", B@F8@:\8J E@,*4>,>>Z, SH"HZ @FJV,FH&:b:4 >"* >4<4 F&@6

8@>HD@:\. EJ* BD4T,: 8 &Z&@*J, RH@:

«=,F<@HDb >" $@:\TJ` L4>">F@&J` B@<@V\ 4 *DJ(J` B@**,D08J, @8"2">>J` 4< E@,*4>,>>Z<4
SH"H"<4, >,H b&>@(@ F&4*,H,:\FH&" H@(@, RH@ E@,*4>,>>Z, SH"HZ L"8H4R,F84 @FJV,FH&:b:4

H"8J` FH,B,>\ 8@>HD@:b &@ &F,N @$:"FHbN, 8@H@D"b B@2&@:b:" $Z JFH">@&4H\, RH@ "8@>HD"F"
*,6FH&@&":4 @H 4N 4<,>4... %F, JB@<b>JHZ, &ZT, L@D<Z JR"FH4b E@,*4>,>>ZN SH"H@& 4 *"0,
@$V46 8@>HD@:\ (@FJ*"DFH&"-@H&,HR48" >"* F4:@6, 8@H@D"b & $@:\T@6 FH,B,>4 >"N@*4:"F\ &
2"&4F4<@FH4 @H >,(@, F"<4 B@ F,$,, $,2 *@B@:>4H,:\>ZN *@8"2"H,:\FH& >, @2>"R"`H, RH@
E@,*4>,>>Z, SH"HZ >"BD"&:b:4 4:4 BD4>J0*":4 F@&,DT"H\ ^H4 *,6FH&4b, & >"DJT,>4, BD"&
R,:@&,8" 4 >@D< (J<">4H"D>@(@ BD"&", 8"8 ^H@ JH&,D0*",H (@FJ*"DFH&@-4FH,P.G"84, *,b>4b &B@:>,
<@(:4 F@&,DT"H\Fb R:,>"<4 "8@>HD"F" $,2 8@>HD@:b F@ FH@D@>Z E@,*4>,>>ZN SH"H@&. ):b
&@2>48>@&,>4b `D4*4R,F8@6 @H&,HFH&,>>@FH4 E@,*4>,>>ZN SH"H@& 2" ^H@ B@&,*,>4, >,@$N@*4<@

$J*,H *@8"2"H\, RH@ ^H@ (@FJ*"DFH&@ @FJV,FH&:b:@ ^LL,8H4&>Z6 8@>HD@:\ 2" BD@&,*,>4,< &@,>>ZN
4:4 B@:J&@,>>ZN @B,D"P46, & N@*, 8@H@DZN $Z:4 F@&,DT,>Z JH&,D0*",<Z, >"DJT,>4b»77.

G"84< @$D"2@<, >"Db*J F BD42>">4,< @H&,HFH&,>>@FH4 E@,*4>,>>ZN SH"H@& 2" @8"2">4, 4<4 B@**,D084
"8@>HD"F", *,6FH&4b F"<4N "8@>HD"F" $Z:4 BD4F&@,>Z E@,*4>,>>Z< SH"H"< H@:\8@ & >,F8@:\84N

@H*,:\>ZN F:JR"bN.

202. % ^H@6 F&b24 F:,*J,H @H<,H4H\ 2"<,R">4b B@ ^H4< &@BD@F"<, F*,:">>Z, FJ*\,6 !(@. 7"F"bF\
FH"H\4 11 BD@,8H" FH"H,6, @> & F&@,< 2"8:`R,>44, F@&B"*"`V4< F <>,>4,< *DJ(4N FJ*,6, J8"2":, RH@...

«#Z:@ $Z... >,F@&<,FH4<Z< F BD4>P4B"<4, D,(J:4DJ`V4<4 ^H@H &@BD@F, D"FF<"HD4&"H\ R:,>@&
F4: "8@>HD"F" 8"8 :4P 4:4 (DJBB :4P, *,6FH&J`V4N @H :4P" 4:4 @H 4<,>4 E@,*4>,>>ZN SH"H@&.
G@:\8@ & H,N F:JR"bN, 8@(*" @BD,*,:,>>Z< R:,>"< ["8@>HD"F"] $Z:@ FB,P4":\>@ B@DJR,>@ &:"FHb<4
E@,*4>,>>ZN SH"H@& F@&,DT4H\ 8@>8D,H>Z6 "8H 4:4 &ZB@:>4H\ 8@>8D,H>J` 2"*"RJ & >,8@H@D@<

D@*, @H 4<,>4 E@,*4>,>>ZN SH"H@&, <@0>@ $Z:@ $Z 4N FR4H"H\ H"8@&Z<4. G@:\8@ & H"84N
F:JR"bN <,0*J>"D@*>@, BD"&@ BD42>",H, 8"8 D,*8@, 4F8:`R,>4, 42 >@D<Z, RH@ B@&,*,>4, :4P,
8@H@DZ, >, b&:b`HFb >4 "(,>H"<4, >4 @D(">"<4 (@FJ*"DFH&", >4 R:,>"<4 ,(@ "BB"D"H" *"0, &
F"<@< T4D@8@< B@>4<">44 ^H@(@ H,D<4>", <@0,H $ZH\ 8&":4L4P4D@&">@ 8"8 *,b>4b

(@FJ*"DFH&"»78.

EJ*\b !(@ *":,, 8D4H48J,H EJ* 2" 4FB@:\2@&">4, H,D<4>" "8@>HD@:\". A@ ,(@ <>,>4`, "H"84, F4HJ"P44,
8@H@DZ, <@0>@ $Z:@ $Z BD"&4:\>@ >"2&"H\ F:JR"b<4 8@F&,>>@6 @H&,HFH&,>>@FH4, $Z&"`H H@(*", 8@(*"
@*>@ (@FJ*"DFH&@, @FJV,FH&:b`V,,, & @BD,*,:,>>ZN @$FH@bH,:\FH&"N, 8@>HD@:\ >"* *,6FH&4b<4 *DJ(@(@
(@FJ*"DFH&",<@0,H $ZH\ BD42>">@ @H&,HFH&,>>Z< 2" <,0*J>"D@*>@-BD@H4&@BD"&>@, *,b>4,, F@&,DT,>>@,
H,< &H@DZ< (@FJ*"DFH&@< 4 &<,>,>>@, H@<J &H@D@<J (@FJ*"DFH&J"79. E@(:"F>@ ^H@6 H@R8, 2D,>4b,
8D4H,D46 8@>HD@:b 4<,,H FJV,FH&,>>@FH\ & <,0(@FJ*"DFH&,>>ZN @H>@T,>4bN (B@ FJH4, H,D<4>
"JBD"&:,>4, 4:4 8@>HD@:\" JB@HD,$:b,HFb & FH"H\, 28).?*>"8@ H"8@6 8D4H,D46 >, BD4<,>4< 8 BD4F&@,>4`
(@FJ*"DFH&J B@&,*,>4b >,(@FJ*"DFH&,>>ZN @D(">42<@&.

203. M@Hb & @H>@T,>44 D,2J:\H"H" D"2$4D"H,:\FH&" <,0*J FJ*\,6 !(@ 4 $@:\T4>FH&@< R:,>@& EJ*"

D"2>@(:"F46 >, $Z:@, $Z:" D"2>4P" & B@*N@*,. EJ* $Z: (@H@& BD42>"H\ @H&,HFH&,>>@FH\ E@,*4>,>>ZN

76 G"< 0,, FHD. 51.
77 G"< 0,, FHD. 62, 64—65 (&Z*,:,>@ >"<4).
78 G"< 0,, FHD. 188—189.
79 G"< 0,, FHD. 189,BD4<,R">4, 1 (&Z*,:,>@ & @D4(4>":,).
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SH"H@& 2" B@&,*,>4, "8@>HD"F" & N@*, 8@>8D,H>ZN @B,D"P46 >" @F>@&">44 4<,&T4NFb *@8"2"H,:\FH& H@(@,
RH@ E@,*4>,>>Z, SH"HZ @FJV,FH&:b:4 >"* >4<4 "^LL,8H4&>Z6 8@>HD@:\", " FJ*\b !(@ HD,$@&": >,
<,>\T,, R,< *@8"2"H,:\FH&" F">8P4@>4D@&">4b F"<@(@ BD@H4&@BD"&>@(@ B@&,*,>4b. E *DJ(@6 FH@D@>Z,
@>4 F@(:"F4:4F\ & H@<, RH@ >":4R4, @$V,6 F4HJ"P44 2"&4F4<@FH4 4 B@**,D084 >,*@FH"H@R>@ *:b
@BD"&*">4b BD4F&@,>4b H"8@(@ B@&,*,>4b (@FJ*"DFH&J.

),:@ G"*04R"

204. ;,0*J>"D@*>Z6 J(@:@&>Z6 HD4$J>": B@ $Z&T,6 _(@F:"&44 FH@:8>J:Fb, B@N@0,, F ">":@(4R>@6
BD@$:,<@6 & *,:, ?$&4>4H,:\ BD@H4& G"*04R" (Prosecutor v. Tadic)80. G"< &@BD@F 2"8:`R":Fb & H@<,
*@:0>Z :4 BD4 @$&4>,>44 & &@,>>ZN BD,FHJB:,>4bN BD4<,>bH\Fb BD"&@&Z, >@D<Z <,0*J>"D@*>@(@

8@>L:48H" 4:4 >@D<Z &>JHD,>>,(@ &@@DJ0,>>@(@ 8@>L:48H". ]H@, & F&@` @R,D,*\, 2"&4F,:@ @H H@(@,
>"N@*4:4F\ :4 & 8@>8D,H>@, &D,<b 0,DH&Z JH&,D0*",<ZN BD,FHJB:,>46 "& DJ8"N @*>@6 42 FH@D@>
8@>L:48H", B@ @H>@T,>4` 8 8@H@D@6 @>4 >, b&:b`HFb (D"0*">"<4," B@ F<ZF:J FH"H\4 4 /,>,&F8@6
8@>&,>P44 IV 1949 (@*". +F:4 >,H, H@ B@&,*,>4, @$&4>b,<@(@ *@:0>@ $Z:@ D"FF<"HD4&"H\Fb :4T\ &
D"<8"N @$V,6 FH"H\4 3 7@>&,>P46 1949(@*".

205. E@(:"F>@ <>,>4` $@:\T4>FH&" R:,>@& EJ*,$>@6 B":"HZ,EJ* B@ *,:J=48"D"(J" "JFH">@&4: 8D"6>,
&ZF@846 B@D@(@&Z6 8D4H,D46 *@8"2"H,:\FH&" HD,$J,<@6 FH,B,>4 8@>HD@:b"81. ?H<,H4& D"2:4R4b <,0*J
^H4<4 *&J<b F:JR"b<4,EJ*,$>"b B":"H" FL@D<J:4D@&":" &@BD@F F:,*J`V4< @$D"2@<: "*"0, ,F:4 J @*>@6
FH@D@>Z 4<,:4 <,FH@ @H>@T,>4b F4:\>@6 2"&4F4<@FH4, FJV,FH&@&":4 :4 J *DJ(@6 FH@D@>Z H"84,

@H>@T,>4b 8@>HD@:b, RH@$Z, B@ L"8H"< *">>@(@ *,:", *,6FH&4b *@$D@&@:\P,& E,D$F8@6 C,FBJ$:484...
<@(:4 $ZH\ &<,>,>Z BD"&4H,:\FH&J E@`2>@6 C,FBJ$:484 _(@F:"&44 (E,D$4b 4 Q,D>@(@D4b)"82. EJ*,$>"b
B":"H" BD4T:" 8 &Z&@*J, RH@...

"%8D"HP,, & F4:J @HFJHFH&4b *@8"2"H,:\FH&, >"FH@bV"b EJ*,$>"b B":"H" >, 4<,,H @F>@&">46,
B@2&@:b`V4N ,6 F J&,D,>>@FH\` 2"8:`R4H\, RH@ &@@DJ0,>>Z, F4:Z E,D$F8@6 C,FBJ$:484 4

E,D$F8"b C,FBJ$:48" & P,:@< $Z:4 >,RH@ $@:\T4<, R,< F@`2>48"<4, BJFH\ *"0, 8D"6>,
2"&4F4<Z<4 F@`2>48"<4, BD"&4H,:\FH&" E@`2>@6 C,FBJ$:484_(@F:"&44 (E,D$4b 4 Q,D>@(@D4b)
& ,(@ B:">"N *@$4H\Fb @$D"2@&">4b #@:\T@6 E,D$44 42 @FH"H8@& $Z&T,6 _(@F:"&44.
AD@*@:0"`V"bFb 8@F&,>>"b BD4R"FH>@FH\ BD"&4H,:\FH&" E@`2>@6 C,FBJ$:484_(@F:"&44 (E,D$4b
4 Q,D>@(@D4b) 8 &@@DJ0,>>@<J 8@>L:48HJ & C,FBJ$:48, #@F>44 4 ',DP,(@&4>,, BD4

>,&@2<@0>@FH4 &<,>4H\ *,6FH&4b &@@DJ0,>>ZN F4: E,D$F8@6 C,FBJ$:484 BD"&4H,:\FH&J E@`2>@6

C,FBJ$:484 _(@F:"&44 (E,D$4b 4 Q,D>@(@D4b), &Z2Z&",H &@BD@FZ & @$:"FH4 @H&,HFH&,>>@FH4

(@FJ*"DFH&, 8@H@DZ, &ZN@*bH 2" D"<84 FL,DZ @N&"H" 4 BD,*<,H" D"2$4D"H,:\FH&" B@ *">>@<J

*,:J"83.

]H@H &Z&@* 4<,: BDb<Z, B@F:,*FH&4b *:b BD42>">4b >,&4>@&>@FH4 @$&4>b,<@(@ & @H>@T,>44

&Z*&4>JHZN BD@H4& >,(@ @$&4>,>46, 8@H@DZ, 2"&4F,:4 @H @BD,*,:,>4b <,0*J>"D@*>@(@ N"D"8H,D"
&@@DJ0,>>@(@ 8@>L:48H".

206. EJ*\b ;"8*@>":\* &ZD"24:" F&@, >,F@(:"F4, B@ ^H@<J BJ>8HJ, & @F>@&>@< B@ HD,< F@@$D"0,>4b<.
E H@R84 2D,>4b BD"&", $@:\T4>FH&@ R:,>@& EJ*,$>@6 B":"HZ F:4T8@< FHD@(@ HD"8H@&":4

">48"D"(J">F846" 8D4H,D46; F H@R84 2D,>4b L"8H@&, @>" >, F@(:"F4:"F\ F &Z&@*"<4, 8@H@DZ, *,:":4F\ 42
BD,*FH"&:,>>ZN *@8"2"H,:\FH& [&8:`R"b H@H L"8H, RH@ &F, R:,>Z &@@DJ0,>>ZN F4: E,D$F8@6 C,FBJ$:484

80 (1997) 112 International Law Reports 1.
81 G"< 0,, FHD. 190,BJ>8H 585 (FJ*\4 EH,L,> 4 %@D"N).
82 G"< 0,, FHD. 191,BJ>8H 588.
83 G"< 0,, FHD. 200,BJ>8H 606.
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BD@*@:0":4 B@:JR"H\ &ZB:"HZ 4 &@@DJ0,>4, @H E@`2>@6 C,FBJ$:484_(@F:"&44 (E,D$4b 4 Q,D>@(@D4b)].
?*>"8@, & R"FH>@FH4, B@ ,, <>,>4`...

"A,D,>,Fb >@D<J *@8"2"H,:\FH&" ^LL,8H4&>@(@ 8@>HD@:b, 8@H@D"b $Z:" FL@D<J:4D@&">" & *,:,
=48"D"(J" *:b JFH">@&:,>4b &@2<@0>@FH4 &<,>,>4b B@&,*,>4b (@FJ*"DFH&J & P,:bN @BD,*,:,>4b

H@(@, b&:b,HFb :4 0,DH&" 2"V4V",<Z< :4P@<, " H"80, *:b P,:4 @BD,*,:,>4b N"D"8H,D"

&@@DJ0,>>@(@ 8@>L:48H", D,T,>4,, BD4>bH@, $@:\T4>FH&@< EJ*,$>@6 B":"HZ, >"FH@:\8@
D"FT4D4:@ FL,DJ *,6FH&4b >48"D"(J">F8@(@ 8D4H,D4b, RH@ ^H@ FH":@ >,F@&<,FH4<Z< F

<,0*J>"D@*>Z< (J<">4H"D>Z< BD"&@<"84.

207. ]H@ D,T,>4, >"N@*4HFb >" "B,::bP44, 4 $Z:@ $Z >,BD"&4:\>@ &ZD"0"H\ B@ >,<J 8"8@,-H@ <>,>4,.
%<,FH, F H,< <@0>@ F8"2"H\, RH@ 4 $@:\T4>FH&@, 4 <,>\T4>FH&@ EJ*,$>@6 B":"HZ HD"8H@&":4 D,T,>4,
B@ *,:J =48"D"(J" 8"8 B@2&@:b`V,, BD42>"&"H\ &@2<@0>@FH\ BD4F&@,>4b B@&,*,>4b (@FJ*"DFH&J >"

@F>@&">44 *@8"2"H,:\FH&" @FJV,FH&:,>4b 4< 8@<">*@&">4b 4 8@>HD@:b & @H>@T,>44 8@>8D,H>@6

@B,D"P44, 4 RH@ >4 @*4> 42 R:,>@& EJ*,$>@6 B":"HZ >, 2"N@*4: H"8 *":,8@, 8"8 FJ*\b !(@ & ,(@
HD,$@&">44 BD,*Xb&4H\ "8@>8D,H>@, @$&4>,>4," 4:4 *@8"2"H\ >":4R4, BDb<@(@ J8"2">4b.

C,T,>4b GD4$J>":" B@ D"FF<@HD,>4` BD,H,>246 <,0*J 3D">@< 4 E@,*4>,>>Z<4 SH"H"<4

208. ]H@6 BD@$:,<@6 BD4T:@F\ H"80, 2">4<"H\Fb GD4$J>":J B@ D"FF<@HD,>4` BD,H,>246 <,0*J

3D">@< 4 E@,*4>,>>Z<4 SH"H"<4, N@Hb BD4 ">":42, D"FF<"HD4&",<ZN 4< *,: >"*@ BD@b&:bH\

@FH@D@0>@FH\, B@F8@:\8J ,(@ 8@<B,H,>P4b R,H8@ D"FBD@FHD">b:"F\ >" BD,H,>244 B@ *@(@&@D>Z<

@$b2"H,:\FH&"< 8 :`$@<J "@D(">42<J, 8@>HD@:4DJ,<@<J" :`$@6 42 *@(@&"D4&"`V4NFb FH@D@>. % ^H4N
D"2$4D"H,:\FH&"N GD4$J>": &ZFHJB": 8"8 $Z &<,FH@ F@@H&,HFH&J`V,(@ >"P4@>":\>@(@ FJ*,$>@(@ @D(">",
4 &@BD@FZ @H&,HFH&,>>@FH4 (@FJ*"DFH& >, 4<,:4 FJV,FH&,>>@(@ 2>"R,>4b. % R"FH>@FH4, H@, RH@ 3F:"<F8"b
C,FBJ$:48" 3D"> ("D">H4D@&":" &ZB:"HJ 8@<B,>F"P46 R,D,2 B@DJR4H,:\>Z6 L@>*, @H>`*\ >, @2>"R",H,
RH@ 3D"> >,F,H @H&,HFH&,>>@FH\ 2" F"<4 H"84, &ZB:"HZ85.

209. %@BD@F @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&" 2" 8@>HD@:4DJ,<Z, 4< 8@DB@D"P44 &Z2Z&",H @F@$Z,

BD@$:,<Z 4 D"FF<"HD4&",HFb >40,. 7"F"bF\ &@BD@F" "BD,*FH"&4H,:\FH&"" & 8@>H,8FH, FH"H\4 8 ("),
GD4$J>": & F&@,< ">":42, BD4<,>4: B@ FJH4 BD4>P4B de facto8 H"84< @D(">42<"<, 8"8 "8@<4H,N4" 4:4
"FHD"04" D,&@:`P44 & B,D4@* *@ 4N &8:`R,>4b & @D(">Z (@FJ*"DFH&". ="BD4<,D, & *,:, Yeager v. Islamic
Republic of IranGD4$J>": J8"2"::

«="Db*J F >,8@H@DZ<4 F@<>,>4b<4 & @H>@T,>44 H@(@, <@0>@ :4 FR4H"H\ "8@<4H,N@&" 4:4
"FHD"0,6 D,&@:`P44" "@D(">"<4" BD"&4H,:\FH&" 3D">", B@F8@:\8J @>4 @L4P4":\>@ >,

BD42>"&":4F\ & B,D4@*, @H>@FbV46Fb 8 >"FH@bV,<J *,:J, &@2<@0>@FH\ BD4F&@,>4b *,6FH&46
(@FJ*"DFH&J >, @(D">4R4&",HFb *,6FH&4b<4 @D(">@&, @L4P4":\>@ BD42>"&",<ZN &@ &>JHD,>>,<
BD"&,. 3>"R, (@FJ*"DFH&@ <@(:@ $Z 42$,0"H\ @H&,HFH&,>>@FH4 & D"<8"N <,0*J>"D@*>@(@ BD"&",
FFZ:"bF\ >" F&@, &>JHD,>>,, BD"&@. % <,0*J>"D@*>@< BD"&, & @$V,< BD42>",HFb, RH@ (@FJ*"DFH&@
>,F,H H"80, @H&,HFH&,>>@FH\ 2" *,6FH&4b :4P, ,F:4 JFH">@&:,>@, RH@ ^H4 :4P" L"8H4R,F84
*,6FH&@&":4 @H 4<,>4 *">>@(@ (@FJ*"DFH&". E<. BD@,8H FH"H\4 8 (") 7@<4FF44 <,0*J>"D@*>@(@
BD"&"...»86

84 G"< 0,, FHD. 270 (>,F@(:"F>@, <>,>4, FJ*\4 ;"8*@>":\*).
85 ]H@ D"2:4R4, GD4$J>": D"2XbF>b,H & D,T,>44 B@ *,:J Starrett Housing Corp v Government of the

Islamic Republic of Iran(1983) 4 Iran-United States Claims Tribunal 122 at p. 143;F<. H"80, Caron,
FHD. 112—119.

86 %Z*,D08" 42 D,T,>4b (1987) 17 Iran-United States Claims Tribunal 92>" FHD. 103," H"80, F<. &F`
&Z*,D08J >" FHD. 103—105.E:,*J,H @H<,H4H\, RH@ & *">>@< F:JR", 4<,:4F\ F&4*,H,:\FH&"
B@@VD,>4b F@ FH@D@>Z @D(">@& (@FJ*"DFH&", " >, F&4*,H,:\FH&" 8"84N-:4$@ J8"2">46 4:4
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),:@ 9J"24*J

210. E&b2\ <,0*J 8@>HD@:,< (@FJ*"DFH&" >"* F4HJ"P4,6 4 ,(@ @H&,HFH&,>>@FH\` 2" ^HJ F4HJ"P4` $Z:"

H"80, &@BD@F@< D"2$4D"H,:\FH&" +&D@B,6F8@(@ FJ*" B@ BD"&"< R,:@&,8" & *,:, 9J"24*J BD@H4& GJDP44

(Loizidou v. Turkey). %@BD@F 2"8:`R":Fb & H@<, <@0>@ :4 $Z:@ BD4&:,R\ 8 @H&,HFH&,>>@FH4 GJDP4` 2"

@H8"2 & *@FHJB, 8 F@$FH&,>>@FH4 2"b&4H,:b & F,&,D>@6 R"FH4 74BD" & D,2J:\H"H, D"2*,:,>4b 74BD" 4

B@F:,*J`V,(@ @(D">4R,>4b F&@$@*Z B,D,*&40,>4b. EJ* J8"2"::

«=,H >,@$N@*4<@FH4 JFH">"&:4&"H\, @FJV,FH&:b,H :4 L"8H4R,F84 GJDP4b, 8"8 ^H@ JH&,D0*"`H
2"b&4H,:\ 4 BD"&4H,:\FH&@ 74BD", *@F8@>":\>Z6 8@>HD@:\ >"* B@:4H48@6 4 *,6FH&4b<4 &:"FH,6
"GCE7". E JR,H@< $@:\T@6 R4F:,>>@FH4 &@6F8, >,FJV4N *,6FH&4H,:\>J` F:J0$J & F,&,D>@6 R"FH4
74BD".., @R,&4*>@, RH@ ,, "D<4b @FJV,FH&:b,H ^LL,8H4&>Z6 @$V46 8@>HD@:\ >"* ^H@6 R"FH\`
@FHD@&". G"8@6 8@>HD@:\, F@(:"F>@ F@@H&,HFH&J`V,<J 8D4H,D4` 4 F JR,H@< @$FH@bH,:\FH& *">>@(@
*,:", &:,R,H 2" F@$@6 ,, @H&,HFH&,>>@FH\ 2" B@:4H48J 4 *,6FH&4b "GCE7"... A@^H@<J, *:b P,:,6
FH"H\4 1 7@>&,>P44, :4P", B@FHD"*"&T4, @H H"8@6 B@:4H484 4:4 H"84N *,6FH&46, B@*B"*"`H B@*
"`D4F*48P4`" GJDP44.E:,*@&"H,:\>@, ,, @$b2"H,:\FH&@ B@ @$,FB,R,>4` 2"b&4H,:` ("D">H44 BD"&
4 F&@$@*, 2"8D,B:,>>ZN & 7@>&,>P44, D"FBD@FHD">b,HFb >" F,&,D>J` R"FH\ 74BD"»87.

EJ*, H"84< @$D"2@<, @$@F>@&": @H&,HFH&,>>@FH\ GJDP44 2" :4T,>4, 2"b&4H,:b F&@$@*Z *@FHJB" 8 ,,

F@$FH&,>>@FH4, & >"DJT,>4, FH"H\4 1 AD@H@8@:" 1, >" @F>@&">44 (:@$":\>@(@ BD42>">4b FJV,FH&@&">4b
"8@>HD@:b" >"* @FHD@&@< F@ FH@D@>Z GJDP44, H@ ,FH\ BD42>">4b >" @F>@&">44 R4F:,>>@FH4 HJD,P84N
&@6F8, " H"80, >" @F>@&">44 >,2"8@>>@FH4 "GCE7". A@ FJH4, EJ* @BD,*,:4:, RH@...

"E@(:"F>@ F@@H&,HFH&J`V4< BD4>P4B"< <,0*J>"D@*>@(@ BD"&", D,(J:4DJ`V4< @H&,HFH&,>>@FH\
(@FJ*"DFH&, H"8"b @H&,HFH&,>>@FH\ )@(@&"D4&"`V,6Fb EH@D@>Z <@0,H H"80, &@2>48"H\ & F:JR"bN,
8@(*" & D,2J:\H"H, &@,>>ZN *,6FH&46 — BD"&@<@R>ZN 4:4 BD@H4&@BD"&>ZN — (@FJ*"DFH&@

@FJV,FH&:b,H ^LL,8H4&>Z6 8@>HD@:\ >"* D"6@>@< 2" BD,*,:"<4 ,(@ >"P4@>":\>@6 H,DD4H@D44.
?$b2">>@FH\ ("D">H4D@&"H\ & H"8@< D"6@>, BD"&" 4 F&@$@*Z, 2"8D,B:,>>Z, & 7@>&,>P44, &ZH,8",H
42 L"8H" FJV,FH&@&">4b H"8@(@ 8@>HD@:b, >,2"&4F4<@ @H H@(@, @FJV,FH&:b,HFb :4 ^H@H 8@>HD@:\
>,B@FD,*FH&,>>@, R,D,2 &@@DJ0,>>Z, F4:Z (@FJ*"DFH&", 4:4 R,D,2 B@*R4>,>>J` <,FH>J`

"*<4>4FHD"P4`"88.

211. ]H@H "(:@$":\>Z6" B@*N@* B@*&,D(Fb 8D4H48, FJ*\4 #,D>N"D*H" & ,(@ >,F@(:"F>@< <>,>4,, &
8@H@D@< (@&@D4HFb, RH@:

«AD4FJHFH&4, HJD,P84N &@6F8 & F,&,D>@6 R"FH4 74BD" b&:b,HFb @*>4< 42 ^:,<,>H@& & 8D"6>,
F:@0>@< D"2&4H44 4 F4HJ"P44.7"8 $Z:@ D"2XbF>,>@ 4 D,T,>@ & @BD,*,:,>44 B@ BD,*&"D4H,:\>Z<
&@2D"0,>4b< & *,:, 9J"24*J.., GJDP4b <@0,H $ZH\ BD4&:,R,>" 8 @H&,HFH&,>>@FH4 2" 8@>8D,H>Z,
*,6FH&4b, F@&,DT,>>Z, & F,&,D>@6 R"FH4 74BD" HJD,P84<4 &@6F8"<4 4:4 *@:0>@FH>Z<4 :4P"<4.
?*>"8@ & *">>@< F:JR", <Z FH@:8>J:4F\ F @F@$@6 F4HJ"P4,6: FJV,FH&J,H L"8H4R,F8"b (D">4P",
8@H@D"b @ND">b,HFb F4:"<4 B@* 8@<">*@&">4,< ?D(">42"P44 ?$X,*4>,>>ZN ="P46, RH@ >, *",H
&@2<@0>@FH4 (D,8"<-84BD4@H"< BD4,N"H\ & F,&,D>J` R"FH\ @FHD@&" 4 @FH"H\Fb H"< & F&@4N *@<"N
4 >" F&@,6 F@$FH&,>>@FH4. AD4FJHFH&4, HJD,P84N &@6F8 4 B@**,D08" GJDP4,6 "GCE7" b&:b`HFb
&"0>Z<4 L"8H@D"<4 & FJV,FH&J`V,6 F4HJ"P44; @*>"8@ b FR4H"` >,&@2<@0>Z< @$@F>@&Z&"H\

D,T,>4, +&D@B,6F8@(@ FJ*" B@ BD"&"< R,:@&,8" 4F8:`R4H,:\>@ 4FN@*b 42 B@FZ:84 @ H@<, RH@

*4D,8H4&.
87 ECHR Ser. A Vol. 707 (1996), para. 56.
88 G"< 0,, BJ>8H 52, F@ FFZ:8@6 >" ,(@ D,T,>4, B@ BD,*&"D4H,:\>Z< &@2D"0,>4b<: ECHR Ser A

Vol. 310 (1995) at para 62.



A/CN.4/490/Add.5
Russian
Page 24

HJD,P8@, BD4FJHFH&4, b&:b,HFb >,2"8@>>Z< 4 RH@ GJDP4b, F:,*@&"H,:\>@, >,F,H @H&,HFH&,>>@FH\
BD"8H4R,F84 2" &F,, RH@ BD@4FN@*4H & F,&,D>@6 R"FH4 74BD"»89.

]H@H F:JR"6 >"N@*4HFb & H,>,&@6 2@>, <,0*J BD4>P4B@< BD4F&@,>4b 4 BD4>P4B@< BD4R4>>@FH4;
B@F:,*>46 $J*,H D"2$4D"H\Fb BD4 D"FF<@HD,>44 R"FH4 &H@D@6 BD@,8H@& FH"H,6, & @F@$,>>@FH4 FH"H\4 44.
?*>"8@ F:,*J,H @H<,H4H\, RH@ &@-B,D&ZN, $@:\T4>FH&@ R:,>@& EJ*" FR4H":4, RH@ @>4 BD4<,>b`H

BD4>P4BZ "&<,>,>4b"90, 4, &@-&H@DZN, RH@ & F&@,< D,T,>44 @>4 >, 4FN@*4:4 4F8:`R4H,:\>@ 42

BD@H4&@BD"&>@(@ N"D"8H,D" HJD,P8@(@ 8@>HD@:b >"* F,&,D>Z< 74BD@<91.

A@&,*,>4, (@FJ*"DFH&,>>ZN 8@DB@D"P46

212. E@BDb0,>>Z, &@BD@FZ &@2>48"`H 4 & @H>@T,>44 B@&,*,>4b 8@<B">46 4:4 BD,*BD4bH46, 8@H@DZ,
>"N@*bHFb & F@$FH&,>>@FH4 4:4 B@* 8@>HD@:,< (@FJ*"DFH&". ;@0>@ :4 BD4F&@4H\ (@FJ*"DFH&J 4N

B@&,*,>4,, ,F:4 *,6FH&4b H"84N 8@DB@D"P46 >, F@&<,FH4<Z F <,0*J>"D@*>Z<4 @$b2"H,:\FH&"<4 *">>@(@
(@FJ*"DFH&"?AD4 D"FF<@HD,>44 ^H@(@ &@BD@F" >,@$N@*4<@ &FB@<>4H\, RH@, & F@@H&,HFH&44 F 2"b&:,>4,<
;,0*J>"D@*>@(@ EJ*" B@ *,:J Barcelona Traction, <,0*J>"D@*>@, BD"&@ BD42>",H @$VJ`

F"<@FH@bH,:\>@FH\ 8@DB@D"H4&>ZN @D(">42<@& >" >"P4@>":\>@< JD@&>,, 2" 4F8:`R,>4,< @F@$ZN F:JR",&,
8@(*" "8@DB@D"H4&>"b &Z&,F8"" F:J04H BD@FH@ FD,*FH&@< 4:4 4>FHDJ<,>H@< *:b <@T,>>4R,FH&"92.

213. A@>bH>@, H@H L"8H, RH@ (@FJ*"DFH&@ 42>"R":\>@ F@2*",H 8@DB@D"H4&>Z6 @D(">42< (FB,P4":\>Z<
2"8@>@< 4:4 & D"<8"N @$V,(@ 2"8@>@*"H,:\FH&"), >, b&:b,HFb *@FH"H@R>Z< @F>@&">4,< *:b BD4F&@,>4b
(@FJ*"DFH&J B@&,*,>4b ^H@(@ @D(">42<"93.A@F8@:\8J 8@DB@D"H4&>Z, @D(">42<Z, N@Hb @>4 4 BD4>"*:,0"H
(@FJ*"DFH&J (4 & ^H@< F<ZF:, >"N@*bHFb B@* ,(@ 8@>HD@:,<), FR4H"`HFb F"<@FH@bH,:\>Z<4, 4N B@&,*,>4,
BD4 F@&,DT,>44 4<4 F&@,6 *,bH,:\>@FH4 prima facie >, BD4F&"4&",HFb (@FJ*"DFH&J, ,F:4 @>4 >,

@FJV,FH&:b`H BD,D@("H4&Z (@FJ*"DFH&,>>@6 &:"FH4, @ 8@H@DZN (@&@D4HFb & FH"H\, 7, BJ>8H 2. G"8"b
B@24P4b $Z:", >"BD4<,D, 2">bH" & @H>@T,>44 2"N&"H" F@$FH&,>>@FH4 (@FJ*"DFH&,>>@6 >,LHb>@6

8@<B">4,6 & *,:,, 8@(*" >, $Z:@ *@8"2"H,:\FH& H@(@, RH@ (@FJ*"DFH&@ 4FB@:\2@&":@ F&@, BD"&@

F@$FH&,>>48" & 8"R,FH&, 4>FHDJ<,>H" BD4>J0*,>4b 8@<B">44 8 2"N&"HJ F@$FH&,>>@FH494. E *DJ(@6

89 ECHR Ser. A Vol. 707 (1996),>,F@(:"F>@, <>,>4, FJ*\4 #,D>N"D*H", BJ>8H 3.
90 G"< 0,, BJ>8H 52.
91 ?*>"8@ @HFJHFH&4, J "GCE7" F"<@FH@bH,:\>@(@ <,0*J>"D@*>@(@ FH"HJF" 4<,:@ FJV,FH&,>>@,

2>"R,>4,, B@F8@:\8J ^H@ :4T":@ GJDP4` &@2<@0>@FH4 @$@F>@&Z&"H\ @88JB"P4` ^H@6
H,DD4H@D44 ,, F@(:"F4,<. A@ FJH4, "GCE7" D"FF<"HD4&":"F\ & 8"R,FH&, B@*R4>,>>@(@ @D(">"
GJDP44, 4 & ^H@< F<ZF:, &:4b>4, >" D,T,>4, @ BD4F&@,>44 B@&,*,>4b @8"2":4 F@@$D"0,>4b
2"8@>>@FH4.

92 ICJ Reports1970, p. 3.
93 ="BD4<,D, F@&,HZ D"$@R4N, F<. Schering Corporation v Islamic Republic of Iran(1984) 5 Iran-United

States Claims Tribunal 361; Otis Elevator v Islamic Republic of Iran(1987) 14 Iran-United States Claims
Tribunal 283; Eastman Kodak Co. v Islamic Republic of Iran(1987) 17 Iran-United States Claims Tribunal
153; " H"80, Aldrich, pp. 204-206; Caron, pp. 134-135.

94 SEDCO Inc. v National Iranian Oil Co.(1987) 15 Iran-United States Claims Tribunal 23.E<. H"80,
International Technical Products Corp. v Islamic Republic of Iran(1985) 9 Iran-United States Claims
Tribunal 206 (*,6FH&4b >"P4@>":424D@&">>@(@ $">8" "G,6,D"H" 3D">J BD4F&@,>Z >, $Z:4); Flexi-
Van Leasing v Islamic Republic of Iran(1986) 12 Iran-United States Claims Tribunal at p. 349
(*@(@&@D>Z, @$b2"H,:\FH&" >"P4@>":424D@&">>ZN 8@<B">46 3F:"<F8@6 C,FBJ$:48, 3D">
BD4F&@,>Z >, $Z:4 42-2" @HFJHFH&4b *@8"2"H,:\FH& &Z*"R4 "D"FB@Db0,>46, D,8@<,>*"P46 4:4
J8"2">46 F@ FH@D@>Z... BD"&4H,:\FH&""). E<. Caron, pp.163—175.
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FH@D@>Z, H"<, (*, $Z:4 F&4*,H,:\FH&" H@(@, RH@ 8@DB@D"P4b @FJV,FH&:b:" (@FJ*"DFH&,>>Z, BD,D@("H4&Z95

4:4 RH@ (@FJ*"DFH&@ 4FB@:\2@&":@ F&@, BD"&@ F@$FH&,>>48" 4:4 8@>HD@:\ B@ @H>@T,>4` 8 8@DB@D"P44

FB,P4":\>@ *:b *@FH40,>4b 8@>8D,H>@(@ D,2J:\H"H"96, H"8@, B@&,*,>4, BD4F&"4&":@F\ (@FJ*"DFH&J.

214. C"2:4R4,, BD4&,*,>>@, & BD,*Z*JV,< BJ>8H,, BD,*FH"&:b,HFb @$@F>@&">>Z<97. E<ZF: BD4F&@,>4b
2"8:`R",HFb & H@<, RH@$Z BD4F@&@8JB4H\ &F, J8"2">>@, B@&,*,>4, 4 JFH">@&4H\ ,(@ F&b2\ F (@FJ*"DFH&@<
8"8 FJ$X,8H@< <,0*J>"D@*>@(@ BD"&" *:b P,:,6 @BD,*,:,>4b @H&,HFH&,>>@FH4 (@FJ*"DFH&". ?*>"8@ ^H@
>, @2>"R",H, RH@ D"2:4R4b, &8:`R"b D"2:4R4b &@ &>JHD4BD"&@&@< FH"HJF,, <,0*J BD4R"FH>Z<4

@D(">42<"<4 b&:b`HFb >,FJV,FH&,>>Z<4 BD4 &Z>,F,>44 D,T,>4b @H>@F4H,:\>@ H@(@, *@:0>@ :4
B@&,*,>4, BD4F&"4&"H\Fb (@FJ*"DFH&J. 3<,>>@ 2*,F\ 4 >,@$N@*4<@ JR4HZ&"H\ B@*N@* EJ*" @

8@DB@D"H4&>@6 BD"&@FJ$X,8H>@FH4, 2"8D,B:,>>Z6 & ,(@ D,T,>44 B@ *,:J Barcelona Traction. ]H@H B@*N@*,
>, $J*JR4 >@D<@6 BD4F&@,>4b, &F, 0, &ZFHJB",H L"8H@D@<, 8@H@DZ6 <@0>@ BD4<,>bH\ & BD@P,*JD,
BD4F&@,>4b B@&,*,>4b (@FJ*"DFH&J. E:,*@&"H,:\>@, D"FBD@FHD">,>4, FH"H\4 8 (") >" F:JR"4 B@&,*,>4b,
@FJV,FH&:b,<@(@ B@ J8"2">4` 4:4 B@* 8@>HD@:,< (@FJ*"DFH&", >, BD4&,:@ $Z 8 BD4F&@,>4` (@FJ*"DFH&J
&F,(@ B@&,*,>4b &F,N (@FJ*"DFH&,>>ZN 8@DB@D"P46 *:b P,:,6 <,0*J>"D@*>@(@ BD"&".

%@BD@F *:b 7@<4FF44

215. %@BD@F 2"8:`R",HFb & H@<, F:,*J,H :4 D"FBD@FHD">bH\ FH"H\` 8 (") 2" BD,*,:Z F:JR",&

L"8H4R,F8@(@ F">8P4@>4D@&">4b 4:4 J8"2">4b 4 &8:`R"H\ & >,, F:JR"4, 8@(*" 8@>8D,H>Z, @B,D"P44 4:4
*,6FH&4b L"8H4R,F84 >"N@*bHFb B@* JBD"&:,>4,< 4 8@>HD@:,< (@FJ*"DFH&". =Z>,T>bb L@D<J:4D@&8"
H,8FH" ("L"8H4R,F84 *,6FH&@&":4 @H 4<,>4 (@FJ*"DFH&"") b&:b,HFb >, FH@:\ R,H8@6 & ^H@6 R"FH4, @*>"8@
FJ*\b !(@, &4*4<@, B@FR4H":, RH@ @>" @(D">4R4&",HFb F:JR"b<4 >":4R4b FB,P4":\>ZN J8"2">4698.
GDJ*>@FH\ F@FH@4H & H@<, RH@ &@ <>@(4N @B,D"P4bN, @F@$,>>@ H,N, 8@H@DZ,, ,F:4 4N BD4F&@4H\ (@FJ*"DFH&J,
$Z:4 $Z b&>@ BD@H4&@BD"&>Z<4, $J*,H @R,>\ HDJ*>@ *@8"2"H\ FJV,FH&@&">4, FB,P4":\>@(@ J8"2">4b.

216. ;@0>@ FB@D4H\ @ H@<, >"F8@:\8@ &@BD@F, &@2>48T46 & *,:, =48"D"(J", $Z: F&b2"> 8@>8D,H>@ F
H,<, & 8"8@6 FH,B,>4 (@FJ*"DFH&@ @$b2">@ 8@>HD@:4D@&"H\ >,D,(J:bD>Z, F4:Z 4:4 &FB@<@("H,:\>Z,

B@*D"2*,:,>4b, *,6FH&J`V4, B@* ,(@ ^(4*@6, 4 @ H@<, b&:b,HFb :4 @> &@BD@F@< F@*,D0">4b

F@@H&,HFH&J`V,6 B,D&4R>@6 >@D<Z, 4:4 0, @> b&:b,HFb @$ZR>@6 >@D<@6 lex specialis& H@< 8@>8D,H>@<
8@>H,8FH,.7"8 $Z H@ >4 $Z:@, &@BD@F @$ JBD"&:,>44 4:4 8@>HD@:, F@ FH@D@>Z (@FJ*"DFH&" 8"8 @F>@&">4,
*:b BD4F&@,>4b ,<J B@&,*,>4b &F, D"&>@ &@2>48",H & @$V,< B@Db*8,, 4 & *,:, =48"D"(J", 8"8 &4*>@, EJ*
HD"8H@&": ^H@H &@BD@F 8"8 &@BD@F @$V,(@ BD4>P4B". #@:,, H@(@, >, bF>@, B@R,<J B@&,*,>4,

&FB@<@("H,:\>ZN &@@DJ0,>>ZN F4: & @B,D"P4bN B@* >,B@FD,*FH&,>>Z< JBD"&:,>4,< 4 8@>HD@:,<

(@FJ*"DFH&" *@:0>@ BD4F&"4&"H\Fb ^H@<J (@FJ*"DFH&J, " ">":@(4R>@, B@&,*,>4, B@* JBD"&:,>4,< 4

8@>HD@:,< (@FJ*"DFH&" & *DJ(4N FL,D"N >,H. A@24P4b, 2">bH"b $@:\T4>FH&@< R:,>@& EJ*" & D,T,>44 B@

95 Phillips Petroleum Co. Iran v Islamic Republic of Iran(1989) 21 Iran-United States Claims Tribunal 79;
Petrolane Inc v Government of the Islamic Republic of Iran(1991) 27 Iran-United States Claims
Tribunal 64.

96 Foremost Tehran Inc. v Islamic Republic of Iran(1986) 10 Iran-United States Claims Tribunal 228;
American Bell International v Islamic Republic of Iran(1986) 12 Iran-United States Claims Tribunal 170.

97 E<. H"80, Herzberg v Finland. Communication No. R.14/61(1982), in A/37/40, annex XIV, para. 9.1
(F@$FH&,>>@, D,T,>4, DJ8@&@*4H,:b K4>F8@6 D"*4@&,V"H,:\>@6 8@<B">44 >, HD">F:4D@&"H\
8@>8D,H>J` BD@(D"<<J; B@&,*,>4, $Z:@ BD4F&@,>@ K4>:b>*44 >" @F>@&">44 H@(@, RH@
(@FJ*"DFH&J BD4>"*:,04H "2>"R4H,:\>"b *@:b" (90%) "8P46 KC7, " H"80, >" @F>@&">44 H@(@,
RH@ KC7 >"N@*4:"F\ "B@* >,B@FD,*FH&,>>Z< 8@>HD@:,< BD"&4H,:\FH&"": BJ>8H 9.1).E<. H"80,
Application 4125/69. X v Ireland (1971) 14 ECHR YB 198 (3D:">*F8"b ^>,D(,H4R,F8"b 8@<4FF4b);
Young, James and Webster v United KingdomECHR Ser. A Vol. 44 (1981) (#D4H">F84, 0,:,2>Z,
*@D@(4).

98 E<. BJ>8H 202,&ZT,.
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*,:J =48"D"(J", >, &Z2&":" & *">>@< F:JR", 8@>8D,H>@(@ >,F@(:"F4b, D"&>@ 8"8 >, B@*&,D(":"F\ 8D4H48,
2" RD,2<,D>J` T4D@HJ & B@F:,*J`V4N D,T,>4bN 4 & H,@D,H4R,F84N HDJ*"N99. 3FN@*b 42 &F,N ^H4N
F@@$D"0,>46, EB,P4":\>Z6 *@8:"*R48 & F&@,< BD,*&"D4H,:\>@< &Z&@*, FR4H",H, RH@ FH"H\b 8 (") *@:0>"
$ZH\ JH@R>,>", RH@ (@FJ*"DFH&J P,:,F@@$D"2>@ BD4F&"4&"H\ 8@>8D,H>@, B@&,*,>4,, @FJV,FH&:b,<@, B@*
,(@ JBD"&:,>4,< 4 8@>HD@:,<, 4 RH@ *:b @HD"0,>4b ^H@(@ & H,8FH F:,*J,H &8:`R4H\ F@@H&,HFH&J`VJ`
L@D<J:4D@&8J. % H,8FH, 4 & 8@<<,>H"D44 *@:0>@ $ZH\ R,H8@ J8"2">@, RH@ B@&,*,>4, *@:0>@

BD4F&"4&"H\Fb (@FJ*"DFH&J H@:\8@ & H@< F:JR",, ,F:4 ^H@ (@FJ*"DFH&@ @FJV,FH&:b:@ JBD"&:,>4, 4 8@>HD@:\
& BD@&,*,>44 8@>8D,H>@6 @B,D"P44 4 RH@ @FB"D4&",<@, B@&,*,>4, $Z:@ >,@$N@*4<@6, F@FH"&>@6 4:4
BD,*>"<,D,>>@6 R"FH\` ^H@6 @B,D"P44.]H@H BD4>P4B >, *@:0,> D"FBD@FHD">bH\Fb >" B@&,*,>4,, 8@H@D@,
$Z:@ :4T\ F:JR"6>@ 4:4 B@$@R>@ F&b2">@ F @B,D"P4,6 4:4 8@H@D@, &ZT:@ 42 B@* JBD"&:,>4b 4 8@>HD@:b

(@FJ*"DFH&"100.

ii) !(,>HZ B@ >,@$N@*4<@FH4: @FJV,FH&:,>4, BD,D@("H4& (@FJ*"DFH&,>>@6 &:"FH4 & @HFJHFH&4,
(@FJ*"DFH&"

217. EH"H\b 8 (b) BD4F&"4&",H (@FJ*"DFH&J B@&,*,>4, :4P" 4:4 (DJBBZ :4P, 8@H@DZ, "L"8H4R,F84 -
@FJV,FH&:b:4 @BD,*,:,>>Z, BD,D@("H4&Z (@FJ*"DFH&,>>@6 &:"FH4 & @HFJHFH&4, @L4P4":\>ZN &:"FH,6 4

BD4 @$FH@bH,:\FH&"N,8@H@DZ, @BD"&*Z&":4 @FJV,FH&:,>4, H"84N BD,D@("H4&". % 8@<<,>H"D44 @H<,R",HFb,
RH@ F4HJ"P44, BD,*JF<@HD,>>Z, & BJ>8H, b), &FHD,R"`HFb :4T\ & 4F8:`R4H,:\>ZN F:JR"bN, H"84N 8"8
D,&@:`P4b, &@@DJ0,>>Z6 8@>L:48H 4:4 4>@FHD">>"b @88JB"P4b, 8@(*" 2"8@>>Z, @D(">Z &:"FH4

D"FBJF8"`HFb, B@*"&:b`HFb 4:4 &D,<,>>@ FH">@&bHFb >,*,,FB@F@$>Z<4. % >,< BD,*JF<"HD4&",HFb, RH@
&<,>,>4, (@FJ*"DFH&J...

"<@0,H *@BJF8"H\Fb :4T\ *,6FH&4H,:\>@ & 4F8:`R4H,:\>ZN F:JR"bN... [*]:b ^H@6 P,:4 *@:0>Z
$ZH\ &ZB@:>,>Z F:,*J`V4, JF:@&4b: &@-B,D&ZN, >,@$N@*4<@, RH@$Z B@&,*,>4, :4P" 4:4 (DJBBZ
:4P *,6FH&4H,:\>@ @H>@F4:@F\ 8 @FJV,FH&:,>4` BD,D@("H4& (@FJ*"DFH&,>>@6 &:"FH4. %@-&H@DZN,
>,@$N@*4<@, RH@$Z ^H@ B@&,*,>4, 4<,:@ <,FH@ & F&b24 F >,F@FH@bH,:\>@FH\` @L4P4":\>ZN

&:"FH,6... 4, 8D@<, H@(@, BD4 @$FH@bH,:\FH&"N, 8@H@DZ, @BD"&*Z&":4 @FJV,FH&:,>4, *">>ZN
BD,D@("H4& R"FH>Z<4 :4P"<4"101.

7@<<,>H"D44 BD"&4H,:\FH&

218. % F&@,< 8@<<,>H"D44 @H 11b>&"Db 1980(@*" 7">"*" 2"D,2,D&4D@&":" F&@` B@24P4` & @H>@T,>44
FH"H\4 8 (b), J8"2"& BD4 ^H@<, RH@, &@2<@0>@, P,:,F@@$D"2>,, $Z:@ $Z *"H\ $@:,, @(D">4R4H,:\>J`

L@D<J:4D@&8J102. % B@F:,*>,, &D,<b 2"<,R">46 @H *DJ(4N BD"&4H,:\FH& >, B@FHJB":@.

3FN@*>Z6 BD4>P4B

219. 3FN@*>Z6 BD4>P4B, :,0"V46 & @F>@&, FH"H\4 8 (b), 2"4<FH&J,H & >,8@H@D@< D@*, FH"DJ`

8@>P,BP4` levée en masse,F"<@@$@D@>Z (D"0*"> & @HFJHFH&4, 2"V4HZ D,(J:bD>ZN &@6F8, 8@H@D"b

99 E<., >"BD4<,D, P-M Eisemann, "L’arrêt de la CIJ du 27 juin 1986 (fond) dans l’affaire des activités
militaires et paramilitaires au Nicaragua et contre celui-ci" (1986) 32 Annuaire Français de Droit
International153 at pp. 179-80; J. Verhoeven, "Le droit, le juge et la violence. Les arrêts Nicaragua c, Etats
Unis" (1987) 91 RGDIP1159 at p. 1230-32; C Lang, L’affaire Nicaragua/Etats Unis devant la Cour
Internationale de Justice(1990), pp. 216-222.

100 AD,*:"(",<Z6 H,8FH FH"H\4 8 (") F<. BJ>8H 287,>40,.
101 7@<<,>H"D46 8 FH"H\, 8, BJ>8H 11.% 8@<<,>H"D44 *,:",HFb @H:4R4, @H BD"&4H,:\FH&" de facto

(@FJ*"DFH&", 8@(*" *,6FH&4b ,(@ @D(">@& B@*B"*"`H B@* FH"H\` 5, " >, FH"H\` 8 (b).E<. H"< 0,,
BJ>8H (12), P4H4DJ,HFb The Tinoco Arbitration(1923) 1 Report of International Arbitral Awards 24.

102 +0,(@*>48... 1980(@*, H@< II (R"FH\ B,D&"b), FHD. 105.
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BD42>",HFb BD"&@<@R>@6 & FH"H\, 2 '""(F84N BD"&4: 1907 (@*" @ F@$:`*,>44 2"8@>@& 4 @$ZR",&

FJN@BJH>@6 &@6>Z 4 & FH"H\, 4, BJ>8H ! (6),/,>,&F8@6 8@>&,>P44 @$ @$D"V,>44 F &@,>>@B:,>>Z<4 @H
12 "&(JFH" 1949 (@*"103. ?*>"8@ >,B@FD,*FH&,>>@ & @$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH& H"84, F:JR"4
b&:b`HFb D,*84<4. G"8, B@H,>P4":\>@ B@*B"*"`V4<4 B@* FH"H\` 8 (b) HD"8H@&":4F\ *,6FH&4b "FHD"0,6
D,&@:`P44" 4:4 "8@<4H,N@&" FD"2J B@F:, D,&@:`P44 & 3F:"<F8@6 C,FBJ$:48, 3D"> BD4 D"2$4D"H,:\FH&,
*,:" GD4$J>":@< B@ D"FF<@HD,>4` BD,H,>246 <,0*J 3D">@< 4 E@,*4>,>>Z<4 SH"H"<4. ),:@ Yeager v.
Islamic Republic of Iran8"F":@F\, & R"FH>@FH4, *,6FH&46 B@ &ZB@:>,>4` 4<<4(D"P4@>>ZN, H"<@0,>>ZN 4
">":@(4R>ZN LJ>8P46 & G,(,D">F8@< "^D@B@DHJ FD"2J B@F:, D,&@:`P44. GD4$J>": BD4F&@4: 4N B@&,*,>4,
3F:"<F8@6 C,FBJ$:48, 3D"> >" @F>@&">44 H@(@, RH@, ,F:4 @>@ >, $Z:@ L"8H4R,F84 F">8P4@>4D@&">@
BD"&4H,:\FH&@<, H@ "FHD"04"...

"B@ 8D"6>,6 <,D, @FJV,FH&:b:4 BD,D@("H4&Z (@FJ*"DFH&,>>@6 &:"FH4 & @HFJHFH&4, @L4P4":\>ZN
&:"FH,6 & @B,D"P4bN, @ 8@H@DZN >@&@<J BD"&4H,:\FH&J *@:0>@ $Z:@ $ZH\ 42&,FH>@, 4 BD@H4& R,(@
@>@ BDb<@ >, &@2D"0":@"104.

K@D<J:4D@&8" BD4>P4B"

220. G"84< @$D"2@<, ,FH\ @BD,*,:,>>Z, @F>@&">4b (@&@D4H\ & B@:\2J H@(@, RH@$Z BD4>P4B, :,0"V46
& @F>@&, FH"H\4 8 (b), <@( BD4<,>bH\Fb & 4F8:`R4H,:\>ZN F:JR"bN. %<,FH, F H,<, >,F8@:\8@
B"D"*@8F":\>@6 &Z(:b*4H ,(@ L@D<J:4D@&8", BD,*B@:"("`V"b, RH@ B@&,*,>4,, 8@H@D@, <@0,H &Z2&"H\
&@2>48>@&,>4, @H&,HFH&,>>@FH4 (@FJ*"DFH&", *@:0>@ $ZH\, H,< >, <,>,,, "@BD"&*">>Z<". 1*,F\ <@0>@
$Z:@ $Z &@2D"24H\, RH@ ,F:4 B@&,*,>4, $Z:@ BD@H4&@BD"&>Z<, H@ @>@ >, <@0,H $ZH\ "@BD"&*">>Z<", 4,
F:,*@&"H,:\>@, @$FH@bH,:\FH&", 8@H@DZ, >,@$N@*4<Z *:b JFH">@&:,>4b @H&,HFH&,>>@FH4 F@(:"F>@ BJ>8HJ
b), &@@$V, >, <@(JH &@2>48>JH\. %@2<@0>@ B@^H@<J GD4$J>": & J8"2">>@< *,:, Yeager >, FH":
4FB@:\2@&"H\ L"8H4R,F8J` L@D<J:4D@&8J ^H@(@ BJ>8H" & H@:\8@ RH@ BD@P4H4D@&">>@< D,T,>44. %
8@<<,>H"D44 8 FH"H\, 8 (b) J*":@F\ :JRT, @HD"24H\ <ZF:\ @ >,@$N@*4<@FH4 H@(@, RH@$Z & @HFJHFH&4,
2"8@>>@6 &:"FH4 B@BZH8" @FJV,FH&:,>4b B@:4P,6F84N 4:4 *DJ(4N LJ>8P46 $Z:" @BD"&*">"

@$FH@bH,:\FH&"<4, & @H:4R4, @H @BD"&*">4b L"8H4R,F84N F@$ZH46, 8@H@DZ, BD@4FN@*bH. ]HJ <ZF:\ $Z:@
$Z B@:,2>@ 2"8D,B4H\ & 8@<<,>H"D44 BJH,< FFZ:84 >" F:JR"4, B@*@$>Z, *,:J Yeager.

221. EH"H\` 8 (b)D,8@<,>*J,HFb F@ND">4H\.A@ >"2&">>Z< F@@$D"0,>4b< F:@&@ "@BD"&*Z&":4" F:,*J,H
2"<,>4H\ F:@&@< "HD,$@&":4", J8"2"& H,< F"<Z< >" H@, RH@ @FJV,FH&:,>4, @BD,*,:,>>ZN LJ>8P46
(@FJ*"DFH&,>>@6 &:"FH4 HD,$@&":@F\, >@ @H>`*\ >, @$b2"H,:\>@ & &4*, H"8@(@ B@&,*,>4b.

e) EH"H\b 9: AD4F&@,>4, (@FJ*"DFH&J B@&,*,>4b @D(">@&, BD,*@FH"&:,>>ZN & ,(@ D"FB@Db0,>4,
*DJ(4< (@FJ*"DFH&@< 4:4 <,0*J>"D@*>@6 @D(">42"P4,6

222. EH"H\b 9 BD,*JF<"HD4&",H, RH@:

A@&,*,>4, @D(">" *DJ(@(@ (@FJ*"DFH&" 4:4 <,0*J>"D@*>@6 @D(">42"P44, BD,*@FH"&:,>>@(@
B@F:,*>4<4 & D"FB@Db0,>4, 8"8@(@-:4$@ (@FJ*"DFH&", H"80, *@:0>@ & F@@H&,HFH&44 F

<,0*J>"D@*>Z< BD"&@< D"FF<"HD4&"H\Fb 8"8 *,b>4, ^H@(@ (@FJ*"DFH&" BD4 JF:@&44, RH@ J8"2">>Z6
@D("> *,6FH&@&":, @FJV,FH&:bb @BD,*,:,>>Z, BD,D@("H4&Z (@FJ*"DFH&,>>@6 &:"FH4 (@FJ*"DFH&",
& D"FB@Db0,>44 8@H@D@(@ @> >"N@*4:Fb.

223. % 8@<<,>H"D44 8 FH"H\, 9 B@*R,D84&",HFb, RH@ D,R\ 4*,H @$ @(D">4R,>>@6 4 8@>8D,H>@6 F4HJ"P44
@D(">@& (@FJ*"DFH&" (4:4 <,0*J>"D@*>@6 @D(">42"P44), 8@H@DZ, B@ FJH4 $Z:4 "2"4<FH&@&">Z" *DJ(4<

103 O4H4DJ,HFb & 8@<<,>H"D44 8 FH"H\, 8, BJ>8H 9, F>@F8" 593.
104 (1987) 17 Iran-United States Claims Tribunal 92 at p. 104.
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(@FJ*"DFH&@<105. A@>bH4, @D(">, "BD,*@FH"&:,>>Z6 & D"FB@Db0,>4," BD4>4<"`V,(@ (@FJ*"DFH&",
b&:b,HFb J28@ FB,P4":\>Z<, @2>"R"`V4<, RH@ ^H@H "4>@FHD">>Z6" @D("> *,6FH&J,H F F@(:"F4b, BD4
F">8P4@>4D@&">44 4 *:b P,:,6 BD4>4<"`V,(@ (@FJ*"DFH&". C,R\ >, 4*,H @ 8@>FJ:\H4DJ`V4N

BD"&4H,:\FH&@ ^8FB,DH"N 42 *DJ(@(@ (@FJ*"DFH&" 4:4 <,0*J>"D@*>@6 @D(">42"P44 4:4 @H*,:\>ZN

*@:0>@FH>ZN :4P"N, 8@<">*4D@&">>ZN & *DJ(@, (@FJ*"DFH&@106. 1*,F\ H"80, 4F8:`R",HFb F:JR"6, 8@(*"
@D(">Z (@FJ*"DFH&" >"BD"&:b`HFb & *DJ(@, (@FJ*"DFH&@ *:b D,":42"P44 P,:,6 B,D&@(@ (@FJ*"DFH&" 4:4

*"0, @$V4N P,:,6, >@ 8@(*" @>4 F@ND">b`H F&@` F@$FH&,>>J` F"<@FH@bH,:\>@FH\ 4 FH"HJF: >"BD4<,D,
4>@FHD">>Z, &@,>>Z, 4:4 8J:\HJD>Z, BD,*FH"&4H,:\FH&"107, 4>@FHD">>Z, @D(">42"P44 B@ @8"2">4`
B@<@V4. 7@>8D,H>Z< BD4<,D@< H"8@(@ "2"4<FH&@&">>@(@" JRD,0*,>4b b&:b,HFb G"6>Z6 F@&,H

E@,*4>,>>@(@ 7@D@:,&FH&", 8@H@DZ6 &ZFHJB",H & 8"R,FH&, &ZFT,6 8"FF"P4@>>@6 4>FH">P44 *:b Db*"
>,2"&4F4<ZN (@FJ*"DFH& E@*DJ0,FH&"108. +(@ D@:\ <@0>@ FD"&>4H\ F LJ>8P4b<4 &ZFT4N "B,::bP4@>>ZN
FJ*@& & @BD,*,:,>>ZN FHD">"N, *,6FH&J`V4N >" @F>@&">44 B@:@0,>46 F@@H&,HFH&J`V4N *@(@&@D@&109.
% 8@<<,>H"D44, & 8"R,FH&, BD4<,D" H"8@6 L@D<Z "B,D,*">>@6 @H&,HFH&,>>@FH4", BD,*JF<@HD,>>@6 &
FH"H\, 9, BD4&@*4HFb *,:@ S,&D@ (The Chevreau case): & ^H@< *,:, ">(:46F846 8@>FJ: & A,DF44, &ZFHJB"b
& 8"R,FH&, &D,<,>>@(@ B@&,D,>>@(@ & *,:"N 8@>FJ:\FH&" KD">P44, B@:JR4:, >@ 2"H,< JHD"H4: >,8@H@DZ,
*@8J<,>HZ, 8@H@DZ, $Z:4 *@&,D,>Z ,<J. A@ 4F8J, &@2$J0*,>>@<J KD">P4,6, "D$4HD #,6N<"> &Z>,F
D,T,>4,, F@(:"F>@ 8@H@D@<J ">" BD"&4H,:\FH&@ %,:48@$D4H">44 >, <@0,H $ZH\ &@2:@0,>"

@H&,HFH&,>>@FH\ 2" @B:@T>@FH\, 8@H@DJ` <@( $Z *@BJFH4H\ ,, 8@>FJ: & 8"R,FH&, JBD"&:b`V,(@ *,:"<4
8@>FJ:\FH&" *DJ(@6 *,D0"&Z"110. ]H@H F:JR"6 8"F":Fb *&JN (@FJ*"DFH&: >"BD"&:b`V,(@ 4 BD4>4<"`V,(@,
4 42 D,T,>4b "D$4HD" &ZH,8":@, RH@ @(@&@D,>>Z, JF:@&4b, >" @F>@&">44 8@H@DZN *,6FH&@&": ">(:46F846
8@>FJ:, >, BD,*JF<"HD4&":4 &@2:@0,>4b @H&,HFH&,>>@FH4 2" ,(@ *,6FH&4b. +V, $@:,, 2>"R4<Z< $J*,H
&@BD@F: BD@H4& 8"8@(@ 42 *&JN (@FJ*"DFH& <@(:@ $Z 4:4 *@:0>@ $Z:@ $Z &@2$J0*"H\ 4F8 HD,H\,

(@FJ*"DFH&@? % F@@H&,HFH&44 F@ FH"H\,6 9, @H&,H@< >" ^H@H &@BD@F $J*,H BD4>4<"`V,, (@FJ*"DFH&@ BD4
JF:@&44, RH@ H"8@, B@&,*,>4, @FJV,FH&:b:@F\ @H 4<,>4 ^H@(@ (@FJ*"DFH&"111.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 9

224. E@,*4>,>>@, 7@D@:,&FH&@ BD@F4H, & 8@>H,8FH, FH"H\4 7 (2), *"H\ JH@R>,>4, B@ B@24P44 &

@H>@T,>44 *,6FH&46 <,0*J>"D@*>ZN @D(">42"P46 4:4 4N @D(">@& (H"84N 8"8 +&D@B,6F8"b 8@<4FF4b).?>@
&ZFHJB",H 2" H@, RH@$Z & 8@<<,>H"D44 $Z:@ BDb<@ J8"2">@ @ H@<,

105 % 8@<<,>H"D44 @H<,R",HFb (BJ>8H 6), RH@ FH"H\b 9 >, D"FBD@FHD">b,HFb H"80, >" F:JR"4
2"&4F4<ZN H,DD4H@D46, H"84N 8"8 "<,0*J>"D@*>Z, BD@H,8H@D"HZ", 4 ^H@ F@&,DT,>>@
BD"&4:\>@. ="BD4<,D, & *,:, United States Nationals in Morocco, ICJ Reports1952, p. 176,
B@*D"2J<,&":@F\, RH@ 4<,:" <,FH@ @H&,HFH&,>>@FH\ KD">P44, 8@H@D"b *,6FH&@&":" @H F&@,(@
F@$FH&,>>@(@ 4<,>4 4 @H 4<,>4 ;"D@88@. E@,*4>,>>Z, SH"HZ &Z*&4>J:4 BD,*&"D4H,:\>@,
&@2D"0,>4, *:b B@:JR,>4b JH@R>,>4b B@ ^H@<J &@BD@FJ; B@F:, B@:JR,>4b JH@R>,>4b
&@2D"0,>4, $Z:@ F>bH@. E<. US Nationals in Morocco, PleadingsVol. 1, p. 235; ICJ Reports1951 at p.
109.

106 7@<<,>H"D46 8 FH"H\, 9, BJ>8H 2.
107 G"< 0,, BJ>8H 7.
108 G"< 0,, BJ>8H 10.]H@H F:JR"6 b&:b,HFb N@D@T4< BD4<,D@< >@D<Z 4 BD"8H484 @BD,*,:,>4b

FH"HJF", & 8@H@D@< &ZFHJB",H @D(">: F<. BJ>8H 167,&ZT,.
109 ="BD4<,D, E@(:"T,>4, 1976(@*" <,0*J ="JDJ 4 !&FHD":4,6, BD,*JF<@HD,>>@, & 2"8@>, ="JDJ

1976(@*" (@ %,DN@&>@< "B,::bP4@>>@< FJ*,).
110 (1931) 2 United Nations Reports of International Arbitral Awards 1117 at p. 1141,P4H4DJ,<@, &

8@<<,>H"D44 8 FH"H\, 9, BJ>8H 13.
111 G"< 0,, BJ>8H 17.
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"RH@ ^H4 BD@,8HZ FH"H,6 >, 8"F"`HFb @H&,HFH&,>>@FH4 (@FJ*"DFH&-R:,>@& 2" *,b>4b <,0*J>"D@*>ZN
@D(">42"P46 (&8:`R"b &@,>>Z, *,6FH&4b B@* ^(4*@6 <,0*J>"D@*>ZN 4:4 D,(4@>":\>ZN

@D(">42"P46). ]H@ — F:@0>Z6 &@BD@F; 4 >,42&,FH>@, >J0>@ :4, RH@$Z &F, <,0*J>"D@*>Z,

@D(">42"P44 >"N@*4:4F\ & @*4>"8@&@< B@:@0,>44. G,<" @H&,HFH&,>>@FH4 2" *,6FH&4b

<,0*J>"D@*>ZN @D(">42"P46 2"F:J04&",H F"<@FH@bH,:\>@(@ 4 B@*D@$>@(@ D"FF<@HD,>4b"112.

?>@ B@*>4<",H H"80, &@BD@F @$ @$b2"H,:\>@< @$D"V,>44 & FJ*Z *DJ(@(@ (@FJ*"DFH&" (>"BD4<,D, F@(:"F>@
#D`FF,:\F8@6 8@>&,>P44) 4:4 & <,0*J>"D@*>Z6 @D("> (>"BD4<,D, GD4$J>": ;OI3E). ?F&@$@0*",HFb
:4 & H"8@< F:JR", @$D"H4&T,,Fb (@FJ*"DFH&@ @H @H&,HFH&,>>@FH4, RH@ $Z >4 BD@42@T:@ B@F:, B,D,*"R4
*,:" & FJ*?3 &>@&\, B@ ,(@ <>,>4`, >"*@, RH@$Z ^H@H <@<,>H $Z: @HD"0,> N@Hb $Z & 8@<<,>H"D44113.

225. AD"&4H,:\FH&@ I2$,84FH">" H@0, &ZD"24:@ <>,>4, @ H@<, RH@ &@BD@F @$ @H&,HFH&,>>@FH4

<,0*J>"D@*>ZN @D(">42"P46 2" 4N BD@H4&@BD"&>Z, *,b>4b H"80, HD,$J,H D"FF<@HD,>4b, BD4 ^H@< &
@H*,:\>@< *@8J<,>H,114.

7@(*" @D(">Z (@FJ*"DFH&" "BD,*@FH"&:b`HFb & D"FB@Db0,>4," *DJ(@(@ (@FJ*"DFH&"?

226. EH"H\b 9 8"F",HFb 8D"6>, J28@(@ &@BD@F": >"F8@:\8@ J28@(@ &4*>@ 42 @BD,*,:,>4b, 8@H@D@, *">@
8:`R,&@6 LD"2@6 "BD,*@FH"&:,>>Z6 & D"FB@Db0,>4,". E@(:"F>@ 8@<<,>H"D4`, ^H@

">, @2>"R",H :4T\ H@, RH@ >"2&">>@<J @D(">J *@:0>Z $ZH\ B@DJR,>Z LJ>8P44, F&@6FH&,>>Z,
(@FJ*"DFH&J, & D"FB@Db0,>4, 8@H@D@(@ @> BD,*@FH"&:,>.]H@ JF:@&4, BD,*JF<"HD4&",H H"80,,RH@$Z
BD4 &ZB@:>,>44 B@DJR,>>ZN ,<J LJ>8P46 (@FJ*"DFH&", 8@H@D@<J @> BD,*@FH"&:,>, @D(">
*,6FH&@&": & 8@>H"8H, F "BB"D"H@< ^H@(@ (@FJ*"DFH&", B@* ,(@ 4F8:`R4H,:\>Z< DJ8@&@*FH&@< 4
8@>HD@:,<, " >, >" @F>@&, 4>FHDJ8P46, 4FN@*bV4N @H B@FZ:"`V,(@ (@FJ*"DFH&""115.

+F:4 FD"&>4&"H\ R4F:@ F:JR",& F@&<,FH>ZN *,6FH&46 (@FJ*"DFH& & H"84N @$:"FHbN, 8"8 &2"4<>"b @$@D@>",
@8"2">4, B@<@V4 4 N@2b6FH&,>>@, D"2&4H4,, H@ *">>"b F4HJ"P4b &Z(:b*4H >,@$ZR>@6, N@Hb 42&,FH>Z 4
H"84, F:JR"4.

227. +&D@B,6F8@6 8@<4FF44 B@ BD"&"< R,:@&,8" BD4T:@F\ D"FF<"HD4&"H\ ^H@H &@BD@F *&"0*Z & F:JR"bN,
F&b2">>ZN F @FJV,FH&:,>4,< T&,6P"DF8@6 B@:4P4,6 "*,:,(4D@&">>ZN" B@:>@<@R46 & 94NH,>TH,6>,116.
% H@H B,D4@* &D,<,>4 94NH,>TH,6> >, b&:b:Fb JR"FH>48@< +&D@B,6F8@6 8@>&,>P44, 4 B@^H@<J, ,F:4 $Z
J8"2">>@, B@&,*,>4, BD4F&"4&":@F\ H@:\8@ 94NH,>TH,6>J, H@ >48"8@(@ >"DJT,>4b 7@>&,>P44 >, <@(:@
$Z $ZH\. 7@<4FF4b BD42>":" *,:@ BD4,<:,<Z< >" H@< @F>@&">44, RH@ F@(:"F>@ *@(@&@DJ 1923(@*",
D,(J:4D@&"&T,<J @H>@T,>4b <,0*J S&,6P"D4,6 4 94NH,>TH,6>@<, S&,6P"D4b @FJV,FH&:b:" F&@`
F@$FH&,>>J` H"<@0,>>J` 4 4<<4(D"P4@>>J` `D4F*48P4` & 94NH,>TH,6>,, >@ F F@(:"F4b B@F:,*>,(@
4 & @$@`*>ZN 4>H,D,F"N. E@HDJ*>484, @ 8@H@DZN T:" D,R\, DJ8@&@*FH&@&":4F\ & F&@,6 D"$@H,

4F8:`R4H,:\>@ T&,6P"DF84< 2"8@>@*"H,:\FH&@< 4 D"FF<"HD4&":4F\ 8"8 &ZB@:>b&T4, LJ>8P44

(@FJ*"DFH&,>>@6 &:"FH4 S&,6P"D44. % ^H@< F<ZF:, @>4 >, $Z:4 "BD,*@FH"&:,>Z & D"FB@Db0,>4,"
BD4>4<"`V,(@ (@FJ*"DFH&".

112 A/CN.4/488,D. 40.
113 G"< 0,, FHD. 42.
114 G"< 0,, FHD. 30.
115 7@<<,>H"D46 8 FH"H\, 9, BJ>8H 5.
116 Application Nos. 7289/75, 7349/76, X and Y v Switzerland(1983) 20 Yearbook ECHR402-406, discussed

by Dipla, at pp. 52-53.
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228. E ">":@(4R>@6 BD@$:,<@6 FH@:8>J:4F\ +&D@B,6F8"b 8@<4FF4b 4 +&D@B,6F846 FJ* B@ BD"&"<

R,:@&,8" & *,:, B@ !>*@DD,117. % B,D4@*, 8@(*" !>*@DD" >, $Z:" JR"FH>4P,6 +&D@B,6F8@6 8@>&,>P44,
FJ*,$>Z< HD4$J>":@< !>*@DDZ $Z:4 @FJ0*,>Z 4 BD4(@&@D,>Z 8 *:4H,:\>Z< FD@8"< H`D,<>@(@

2"8:`R,>4b *&" R,:@&,8". ?>4 BD,*B@R:4 @H$Z&"H\ F&@6 FD@8 &@ KD">P44. E@ FFZ:8@6 >" ^HJ 7@>&,>P4`
@>4 &@2$J*4:4 D"2$4D"H,:\FH&@ 8"8 BD@H4& KD">P44, H"8 4 BD@H4& 3FB">44, JH&,D0*"b, RH@ ^H4
(@FJ*"DFH&" >,FJH @H&,HFH&,>>@FH\ 2" >,*@FH"H84 & @D(">42"P44 ">*@DDF84N FJ*@& 4 RH@ KD">P4b >,F,H

@H&,HFH&,>>@FH\ 2" 4N BD@42&@:\>@, 2"8:`R,>4, B@* FHD"0J & >"DJT,>4, 2"8@>@& KD">P44118.

229. EJ* BD@&,: D"2(D">4R,>4, <,0*J B,D&@>"R":\>Z< FJ*,$>Z< BD@P,FF@< 4 B@F:,*J`V4<

2"8:`R,>4,< &@ KD">P44. % B,D&@< F:JR", $Z: ">*@DDF846 BD@P,FF, 8@H@DZ6 >, &:,8 2" F@$@6

@FJV,FH&:,>4b LJ>8P46 (@FJ*"DFH&,>>@6 &:"FH4 >4 KD">P44, >4 3FB">44. % ">*@DDF84N FJ*"N D"$@H":4
LD">PJ2F84, 4 4FB">F84, FJ*\4, *:b R,(@ @>4 BD4>b:4 ">*@DDF8@, (D"0*">FH&@; @>4 $Z:4 HJ*"

@L4P4":\>@ 8@<">*4D@&">Z 4 & F&@,< ">*@DDF8@< 8"R,FH&, >, $Z:4 & B@*R4>,>44 4:4 B@* 8@>HD@:,<

>"BD"&4&T4N 4N BD"&4H,:\FH&119. E *DJ(@6 FH@D@>Z, RH@ 8"F",HFb 4N F@*,D0">4b B@* FHD"0,6 &@

KD">P44, H@ KD">P4b 2"b&4:", RH@ *:b ^H@(@ "*@FH"H@R>@ `D4*4R,F84N @F>@&">46 *"&":4 <,0*J>"D@*>Z6
@$ZR"6 4 &>JHD,>>,, 2"8@>@*"H,:\FH&@ KD">P44 4 !>*@DDZ, 2"8D,B:b&T,, ^H@H @$ZR"6". =,2>"R4H,:\>Z<
$@:\T4>FH&@< EJ* F@(:"F4:Fb F ^H@6 H@R8@6 2D,>4b 4 BD,8D"H4: *,:@. %@2:@0,>4, >" KD">P4`
@H&,HFH&,>>@FH4 2" @$,FB,R,>4, H@(@, RH@$Z B,D&@>"R":\>@, D,T,>4, F@(:"F@&Z&":@F\ F 7@>&,>P4,6

"BD4&,:@ $Z... 8 B@*DZ&J >Z>,T>,6 H,>*,>P44 J8D,B:,>4b <,0*J>"D@*>@(@ F@HDJ*>4R,FH&" & @$:"FH4
@HBD"&:,>4b BD"&@FJ*4b"; H"84< @$D"2@<, ,*4>FH&,>>Z< @$b2"H,:\FH&@< KD">P44 *@:0,> $Z: $ZH\ ,,
@H8"2 @H JR"FH4b & "(DJ$@< B@B4D">44 FBD"&,*:4&@FH4", @ R,< & H@< *,:, >, $Z:@ *@FH"H@R>@

*@8"2"H,:\FH&. G,< F"<Z< $@:\T4>FH&@ R:,>@& EJ*" BD@&,:@ D"2(D">4R,>4, <,0*J *,6FH&4b<4

LD">PJ2F84N 4 4FB">F84N *@:0>@FH>ZN :4P (&8:`R"b *&JN F@BD"&4H,:,6) & 4N 8"R,FH&, ">*@DDF84N
@D(">@& 4 *,6FH&4b<4 KD">P44 B@ @FJV,FH&:,>4` ">*@DDF84N FJ*,$>ZN D,T,>46: @H&,HFH&,>>@FH\
KD">P44 F&b2Z&":"F\ H@:\8@ F B@F:,*>4<4120.

230. +V, @*>4< BD4<,D@< "2"4<FH&@&">>@(@" @D(">" $Z: (,>,D":\>Z6 D,&42@D =@&@6 1,:">*44,
8@H@DZ6 8"8@,-H@ &D,<b *,6FH&@&": & 8"R,FH&, D,&42@D" ?FHD@&@& 7J8" B@ F@(:"T,>4` <,0*J ?FHD@&"<4
7J8" 4 =@&@6 1,:">*4,6 4 F@(:"F>@ 7@>FH4HJP44 ?FHD@&@& 7J8"121. %@BD@F &@2>48 B@ B@&@*J H@(@,
<@0>@ :4 $Z:@ BD4>J*4H\ (,>,D":\>@(@ D,&42@D" D"F8DZH\ F@*,D0">4, *@8J<,>H@& ?FHD@&@& 7J8",
8@H@DZ, J >,(@ @8"2":4F\ & D,2J:\H"H, @FJV,FH&:,>4b 4< ^H@6 LJ>8P44, 4:4 0, >" ^H4 *@8J<,>HZ
D"FBD@FHD">b:Fb FJ&,D,>>Z6 4<<J>4H,H. !B,::bP4@>>Z6 FJ* =@&@6 1,:">*44 @H8:@>4: 4<<J>4H,H, >@,

117 E@BD"&4H,:b<4 !>*@DDZ FR4H"`HFb BD,24*,>H KD">P44 4 ,B4F8@B IDN,:\F846 (3FB">4b). E<.
J. Crawford, "The International Legal Status of the Valleys of Andorra" (1977) 55 Revue de droit
international, de sciences diplomatiques et politiques259; J. Duursma, Fragmentation and the International
Relations of Micro-States(1996), pp. 316-373.

118 Drodz and Janousek v France and SpainECHR Ser. A Vol. 359 (1992); Duursma, pp. 331-333.
119 Ser. A. Vol. 359 at para. 96.EJ* @H<,H4:, RH@ "8@<">*4D@&">4, FJ*,6 4:4 BD,*@FH"&:,>4, 4N &

D"FB@Db0,>4, 4>@FHD">>ZN (@FJ*"DFH&... BD"8H48J,HFb FD,*4 (@FJ*"DFH&-R:,>@& E@&,H" +&D@BZ,
RH@ B@*H&,D0*",HFb BD4<,D"<4 D"$@HZ "&FHD46F84N 4 T&,6P"DF84N `D4FH@& & 94NH,>TH,6>,":
H"< 0,.

120 G"< 0,, BJ>8H 110.A@ ^H@<J &@BD@FJ EJ* D,28@ D"2*,:4:Fb (12—11).;,>\T4>FH&@ @H8"2":@F\
F@(:"F4H\Fb F H,<, RH@ "<,0*J !>*@DD@6 8"8 FJ$X,8H@< 4 (@FJ*"DFH&"<4, 8 8@H@DZ<
BD4>"*:,0"H ,, *&" F@BD"&4H,:b, FJV,FH&J,H &@*@>,BD@>4P",<"b B,D,(@D@*8", 8@(*" & FH@:\
<>@(@R4F:,>>ZN "FB,8H"N ,, JBD"&:,>4b JR"FH&J`H ^H4 (@FJ*"DFH&" (4FB@:>,>4, BD4(@&@D@&
F:J04H ,V, @*>4< BD4<,D@<)": H"< 0, (F@&<,FH>@, >,F@(:"F>@, <>,>4, FJ*,6 A,HH4H4,
%":H48@F", 9@B,F" C@T", I@:T" 4 EB4:<">>").

121 =" 8"8@6-H@ B,D4@* D,&42@DF8"b LJ>8P4b $Z:" *":,, *,:,(4D@&">" (,>,D":\>Z< D,&42@D@<
R"FH>@6 L4D<,.
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&<,FH, F H,<, 2">b: & ^H@< *,:, B@*N@*, F@(:"F>@ 8@H@D@<J (,>,D":\>Z6 D,&42@D &ZB@:>b: @L4P4":\>J`
LJ>8P4` @H 4<,>4 ?FHD@&@& 7J8" 8"8 4>@FHD">>@(@ (@FJ*"DFH&" 4 >, >"N@*4:Fb & B@*R4>,>44 8"84N-:4$@
&:"FH,6 =@&@6 1,:">*44 BD4 @FJV,FH&:,>44 ^H@6 LJ>8P44122.

?D(">Z <,0*J>"D@*>ZN @D(">42"P46 8"8 @D(">Z (@FJ*"DFH&?

231. G"84< @$D"2@<, $Z:4 B@8"2">Z BD4<,DZ, 8@(*" B@ F<ZF:J FH"H\4 9 @D(">Z (@FJ*"DFH&"

"BD,*@FH"&:b`HFb & D"FB@Db0,>4," *DJ(@(@ (@FJ*"DFH&". GDJ*>,, >"6H4 J$,*4H,:\>Z, BD4<,DZ ^H@6

BD"8H484 & F:JR", <,0*J>"D@*>ZN @D(">42"P46. =,F@<>,>>@, RH@ @D("> <,0*J>"D@*>@6 @D(">42"P44
<@0,H &ZB@:>bH\ (@FJ*"DFH&,>>Z, LJ>8P44 *:b 4:4 & @H>@T,>44 (@FJ*"DFH& & F@@H&,HFH&44 F

"*,:,(4D@&">>Z<4 B@:>@<@R4b<4 4:4 *"0, F F">8P44 F"<@6 @D(">42"P44"123. ?*>"8@ ^H@ &@&F, >,
@2>"R",H, RH@ @> "2"4<FH&@&">" ^H4<4 (@FJ*"DFH&"<4 4:4 RH@ ^H4 (@FJ*"DFH&" >,FJH @H&,HFH&,>>@FH\ 2" ,(@
B@&,*,>4,. AD,*FH"&:b,HFb @R,&4*>Z<, >"BD4<,D, RH@ D"2:4R>Z, @D(">Z +&D@B,6F8@6 8@<4FF44,
LJ>8P4@>4DJ`V4, >" H,DD4H@D44 (@FJ*"DFH&-R:,>@&, F@ND">b`H F&@` BD4>"*:,0>@FH\ E@@$V,FH&J 4 >,
B@*B"*"`H B@* *,6FH&4, FH"H\4 9. E@(:"F>@ 2"b&:,>4` IBD"&:,>4b B@ BD"&@&Z< &@BD@F"< E,8D,H"D4"H"
?D(">42"P44 ?$X,*4>,>>ZN ="P46, >4 @*>" @B,D"P4b ?D(">42"P44 ?$X,*4>,>>ZN ="P46, BD@&@*4<"b
& @$:"FH4 @8"2">4b H,N>4R,F8@6 B@<@V4, B@**,D0">4b <4D", >"$:`*,>4b 2" &Z$@D"<4 4:4 & :`$@6
*DJ(@6 FL,D,, >, BD,*B@:"(",H "2"4<FH&@&">4b" ,, @D(">@& (@FJ*"DFH&@<. % 8"0*@< F:JR", @D(">Z

?D(">42"P44 ?$X,*4>,>>ZN ="P46 F@ND">b`H F&@` F@$FH&,>>J` BD4>"*:,0>@FH\ 4 FHDJ8HJDJ

B@*R4>,>>@FH4. %@2<@0>Z< BD4<,D@< @D(">", 8@H@DZ6 4<,,HFb & &4*J B@ F<ZF:J FH"H\4 9, b&:b,HFb
%ZF@846 BD,*FH"&4H,:\, >"2>"R,>>Z6 & F@@H&,HFH&44 F BD4:@0,>4,< 10?$V,(@ D"<@R>@(@ F@(:"T,>4b
@ <4D, & #@F>44 4 ',DP,(@&4>, @H 14 *,8"$Db 1995(@*"124. =,F<@HDb >" *@&@:\>@ F*,D0">>@,

@BD,*,:,>4, <">*"H" %ZF@8@(@ BD,*FH"&4H,:b & FH"H\, II BD4:@0,>4b 10, >,F@<>,>>@ H@, RH@ %ZF@846
BD,*FH"&4H,:\ @FJV,FH&:b,H & #@F>44 4 ',DP,(@&4>, BD,D@("H4&Z (@FJ*"DFH&,>>@6 &:"FH4. ?*>"8@
@FH",HFb >,bF>Z<, 8"8@6 @D(">42< & 8@>,R>@< 4H@(, >,F,H @H&,HFH&,>>@FH\ 2" ,(@ *,6FH&4b125.

232. 7"8 B@8"2Z&",H ^H@H BD4<,D, <@0,H $ZH\ >, bF>@, @FJV,FH&:b,H :4 :4P@ BD,D@("H4&Z

(@FJ*"DFH&,>>@6 &:"FH4 @H 4<,>4 <,0*J>"D@*>@6 @D(">42"P44 4:4 @H 4<,>4 (DJBBZ (@FJ*"DFH&, 4 8"8,

122 Comptroller and Auditor-General v Davidson(1996) 104 International Law Reports 526 at pp. 536-537
(Cooke, P.), pp. 569, 574-576 (Richardson J.).7"FF"P4b & G"6>Z6 F@&,H B@ *DJ(4< @F>@&">4b< $Z:"

@H8:@>,>": [1996] 3 WLR 859, 108 International Law Reports 622.
123 ="BD4<,D, ;,0*J>"D@*>Z, J(@:@&>Z, HD4$J>":Z B@ $Z&T,6 _(@F:"&44 4 CJ">*, &ZB@:>b`H

F:,*FH&,>>Z, 4 *DJ(4, LJ>8P44 & D"2:4R>ZN (@FJ*"DFH&"N, >, @(D">4R4&"bF\ H,DD4H@D4b<4, &
8@H@DZN @>4 @FJV,FH&:b`H F&@` 8@<B,H,>P4` B@ FJV,FH&J. +&D@B,6F8"b 8@<4FF4b <@0,H
>":"("H\ F">8P44 4 THD"LZ 2" @BD,*,:,>>Z, >"DJT,>4b 2"8@>@*"H,:\>ZN "8H@& +&D@B,6F8@(@

F@`2", & H@< R4F:, >" 4>@FHD">>Z, 8@DB@D"P44.
124 (1996) 35 ILM 75.
125 %ZF@846 BD,*FH"&4H,:\ $Z: ">"2>"R,>" "E@&,H@< B@ &ZB@:>,>4` ;4D>@(@ F@(:"T,>4b" 4

JH&,D0*,> E@&,H@< #,2@B"F>@FH4 & F@@H&,HFH&44 F BD4:@0,>4,< 10 E@(:"T,>4b: F<. 35 ILM,
DD. 228—229.E@(:"F>@ FH"H\4 V BD4:@0,>4b X, %ZF@846 BD,*FH"&4H,:\ b&:b,HFb "&ZFT,6
4>FH">P4,6 & D"6@>, & @H>@T,>44 @FJV,FH&:,>4b >"FH@bV,(@ E@(:"T,>4b @$ @FJV,FH&:,>44

(D"0*">F84N "FB,8H@& <4D>@(@ JD,(J:4D@&">4b". E<. H"80, D,2@:`P4` 1031 (1995)E@&,H"
#,2@B"F>@FH4 @H 15 *,8"$Db 1995(@*", BJ>8HZ 26 4 27.#J*,H :4 BD4<,>4<" FH"H\b 9 BD@,8H@&
FH"H,6 8 %ZF@8@<J BD,*FH"&4H,:` 2"&4F4H, & R"FH>@FH4, @H H@(@, $J*,H :4 E@&,H B@
&ZB@:>,>4` ;4D>@(@ F@(:"T,>4b BD42>"> "<,0*J>"D@*>@6 @D(">42"P4,6". % 8"R,FH&, $@:,,
D">>,(@ 4 <,>,, D"FB:Z&R"H@(@ BD4<,D" <@0>@ BD4&,FH4 F:JR"6 & @H>@T,>44 %,DN@&>@(@

8@<4FF"D" %@:\>@(@ (@D@*" )">P4(", 8@H@DZ6 $Z: >"2>"R,> E@&,H@< 94(4 ="P46 4
B@*R4>b:Fb ,<J. E<. Treatment of Polish Nationals in the Danzig TerritoryPCIJ Ser. A/B No. 44 (1932).
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& B@F:,*>,< F:JR",, @H&,HFH&,>>@FH\ H"84N (@FJ*"DFH& F@@H>@F4HFb F 4N 4>*4&4*J":\>@6

@H&,HFH&,>>@FH\`126. A@F:,*>,, $J*,H 42:@0,>@ $@:,, B@*D@$>@ & 8@>H,8FH, (:"&Z IV R"FH4 B,D&@6.

AD,*&"D4H,:\>Z6 &Z&@*

233. AD4 D"FF<@HD,>44 FH"H\4 9 B@:,2>@ *,:"H\ D"2(D">4R,>4, <,0*J @D(">"<4 (@FJ*"DFH& 4 @D(">"<4
<,0*J>"D@*>ZN @D(">42"P46. M@Hb 4 &,F\<" D,*8@, F:JR"4, 8@(*" @D("> @*>@(@ (@FJ*"DFH&"

"BD,*@FH"&:b,HFb & D"FB@Db0,>4," *DJ(@(@ (@FJ*"DFH&" *:b P,:,6 @FJV,FH&:,>4b BD,D@("H4&

(@FJ*"DFH&,>>@6 &:"FH4 B@F:,*>,(@, &F, 0, 4<,`H <,FH@, @ R,< F&4*,H,:\FH&J`H BD4<,DZ F@HDJ*>4R,FH&"
& 4FB@:\2@&">44 &ZFT4N "B,::bP4@>>ZN 4>FH">P46. G"8, D,T,>4b G"6>@(@ F@&,H" B@ "B,::bP44
>,2"&4F4<@(@ (@FJ*"DFH&" E@*DJ0,FH&" $J*JH @H>@F4H\Fb 8 @H&,HFH&,>>@FH4 ^H@(@ (@FJ*"DFH&", " >,
E@,*4>,>>@(@ 7@D@:,&FH&". A@ ^H4< F@@$D"0,>4b< D,8@<,>*J,HFb F@ND">4H\ FH"H\` 9 F ,,

D"FBD@FHD">,>4,< >" @D(">Z (@FJ*"DFH&". %<,FH, F H,<, ^HJ D,8@<,>*"P4` <@0,H $ZH\ BD4*,HFb

B,D,F<@HD,H\ & F&,H, BD@D"$@H84 >,8@H@DZN $@:,, T4D@84N &@BD@F@& @H&,HFH&,>>@FH4 (@FJ*"DFH& 2" 4N

F@&<,FH>Z, *,6FH&4b, 8@H@DZ, B@*>4<"`HFb, & R"FH>@FH4, & FH"H\bN 27 4 28.

234. QH@ 8"F",HFb <,0*J>"D@*>ZN @D(">42"P46, H@ 2*,F\ B@:@0,>4, b&:b,HFb $@:,, F:@0>Z<.3<,,HFb
:4T\ >,F8@:\8@ J$,*4H,:\>ZN F:JR",& (,F:4 4N H"8@&Z<4 BD42>"H\), 8@(*" B@ F<ZF:J FH"H\4 9 @D(">
<,0*J>"D@*>@6 @D(">42"P44 "BD,*@FH"&:b,HFb & D"FB@Db0,>4," (@FJ*"DFH&. 9`$Z, H"84, F:JR"4 $J*JH
>,42$,0>@ &Z2Z&"H\ $@:,, T4D@84, &@BD@FZ @ &@2<@0>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&-R:,>@&, " H"80,
BD4>4<"`V,(@ (@FJ*"DFH&" 2" B@&,*,>4, ^H@(@ @D(">". ]H4 &@BD@FZ H"80, 2"HD"(4&"`HFb & FH"H\, 13
BD@,8H@& FH"H,6, 8@H@D"b $J*,H D"FF<"HD4&"H\Fb >40,127. % :`$@< F:JR",, @*>"8@, &@2>48T4,

2"HDJ*>,>4b B@ FH"H\, 9 & F&b24 F <,0*J>"D@*>Z<4 @D(">42"P4b<4 B,D,8DZ&"`H H@ @R,>\ @(D">4R,>>@,
B@bF>,>4,, 8@H@D@, F@*,D04HFb B@ ^H@<J &@BD@FJ & J8"2">>@6 FH"H\,. C,8@<,>*J,HFb J$D"H\ 42 FH"H\4 9
FFZ:8J >" <,0*J>"D@*>Z, @D(">42"P44.

f) EH"H\b 10:AD4F&@,>4, (@FJ*"DFH&J B@&,*,>4b @D(">@&, BD,&ZF4&T4N F&@4 B@:>@<@R4b 4:4
>"DJT4&T4N 4>FHDJ8P44, 8"F"`V4,Fb 4N *,bH,:\>@FH4

235. EH"H\b 108"F",HFb H"8@(@ &"0>@(@ &@BD@F", 8"8 >,F">8P4@>4D@&">>Z, *,6FH&4b 4:4 *,6FH&4b ultra
vires.EH"H\b BD,*JF<"HD4&",H, RH@:

"A@&,*,>4, @D(">" (@FJ*"DFH&", "*<4>4FHD"H4&>@-H,DD4H@D4":\>@(@ B@*D"2*,:,>4b 4:4 @D(">42<",
JBD"&@<@R,>>@(@ @FJV,FH&:bH\ @BD,*,:,>>Z, BD,D@("H4&Z (@FJ*"DFH&,>>@6 &:"FH4, BD4 JF:@&44,
RH@ J8"2">>Z6 @D("> *,6FH&@&": & 8"R,FH&, H"8@&@(@, *@:0>@ & F@@H&,HFH&44 F <,0*J>"D@*>Z<
BD"&@< D"FF<"HD4&"H\Fb 8"8 *,b>4, (@FJ*"DFH&", *"0, ,F:4 & *">>@< F:JR", ^H@H @D("> BD,&ZF4:
F&@4 B@:>@<@R4b, JFH">@&:,>>Z, &>JHD4(@FJ*"DFH&,>>Z< BD"&@<, 4:4 >"DJT4: 4>FHDJ8P44,
8"F"`V4,Fb ,(@ *,bH,:\>@FH4".

236. % 8@<<,>H"D44 8 FH"H\, 10 R,H8@ @$@2>"R,>@ D"2&4H4, ^H@6 F@&D,<,>>@6 >@D<Z 4 8"H,(@D4R,F84
B@*R,D84&",HFb, RH@ "[^]H@ >, B@*&,D0,>@ >48"84< 4F8:`R,>4b<, H@ ,FH\ *,6FH&4H,:\>@ *"0, & F:JR",
b&>@(@ BD,&ZT,>4b B@:>@<@R46 @D(">@< — "&H@D@< *">>ZN *,6FH&46 4 *"0, ,F:4 *DJ(4, @D(">Z

126 M@D@T4< BD4<,D@< ^H@6 BD@$:,<Z b&:b:Fb &@BD@F @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 2"

Q,HZD,NFH@D@>>4, *,6FH&4b & ',D<">44, 8@H@DZ6 & D"2>@, &D,<b D"FF<"HD4&":Fb +&D@B,6F8@6
8@<4FF4,6 B@ BD"&"< R,:@&,8", ',D<">F84< L,*,D":\>Z< 8@>FH4HJP4@>>Z< FJ*@< 4
!>(:46F84< "B,::bP4@>>Z< FJ*@<. %F, @>4 BD4T:4 8 ,*4>@<J &Z&@*J @ H@<, RH@ & ^H4N
D"2$4D"H,:\FH&"N @H&,HR48"<4 >, <@(JH $ZH\ @H*,:\>Z, (@FJ*"DFH&". E<. Application 6231/73,
Hess v United Kingdom(1975) 2 DR 72 at p. 74; Case No. 2 BvR 419/80 Rudolf Hess Case(1980)
BVerfGE 55 p. 349; 90 ILR 386; Trawnik v Lennox[1985] 2 All ER 368.

127 E<. BJ>8HZ 256—262,>40,.
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(@FJ*"DFH&" &ZF8"2":4 >,F@(:"F4, F B@&,*,>4,< &4>@&>@(@ @D(">""128. % 8@<<,>H"D44 *":,, D"2$4D",HFb
P,>HD":\>"b BD@$:,<" D"2(D">4R,>4b, F @*>@6 FH@D@>Z, F:JR",&, 8@(*" *@:0>@FH>Z, :4P" *,6FH&@&":4
& 8"R,FH&, H"8@&ZN, BJFH\ *"0, BD@H4&@BD"&>@ 4:4 & >"DJT,>4, 4>FHDJ8P46, 4, F *DJ(@6 FH@D@>Z, F:JR",&,
8@(*" 4N B@&,*,>4, >"FH@:\8@ @H*":b:@F\ @H FL,DZ 4N @L4P4":\>ZN LJ>8P46, RH@ ,(@ F:,*J,H

BD4D"&>4&"H\ 8 B@&,*,>4` R"FH>ZN :4P, 8@H@D@, >, *@:0>@ BD4F&"4&"H\Fb (@FJ*"DFH&J. ]H" BD@$:,<"
D"FF<"HD4&",HFb >40,.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 10

237. A@ FH"H\, 10 2"<,R">46 @H BD"&4H,:\FH& >, B@FHJB4:@, 4 ^H@ @$FH@bH,:\FH&@, B@-&4*4<@<J,
@HD"0",H & P,:@< @$V,,, ,F:4 >, &F,@$V,, F@(:"F4, F ^H@6 F@&D,<,>>@6 >@D<@6. 3>@(@, B@ FJH4, &Db* :4
<@0>@ $Z:@ $Z @04*"H\, F JR,H@< ,, F@(:"F@&">>@FH4 F@ FH"H\,6 4.

EH"H\b 10 4 BD@$:,<" D"2(D">4R,>4b @L4P4":\>@(@ 4 "R"FH>@(@" B@&,*,>4b

238. AD4>P4B, 2"8D,B:,>>Z6 & FH"H\, 10,F:,*@&"H,:\>@, F@<>,>46 >, &Z2Z&",H 4, F@&,DT,>>@ B@>bH>@,
*@:0,> $ZH\ F@ND">,>129. %<,FH, F H,<, 8"8 @H<,R":@F\, FJV,FH&J,H BD@$:,<" D"2(D">4R,>4b B@&,*,>4b
ultra vires *@:0>@FH>ZN :4P 4 B@&,*,>4b, 8@H@D@, P,:48@< &ZN@*4H 2" D"<84 :`$@(@ @L4P4":\>@(@
8"R,FH&" 4 8@H@D@, *@:0>@ BD4D"&>4&"H\Fb 8 R"FH>@<J B@&,*,>4`. % BD@,8H"N FH"H,6 >" >"FH@bV46
<@<,>H ^H" BD@$:,<" >, JR4HZ&",HFb130. % @$,4N FH"H\bN 5 4 7 F@*,D04HFb HD,$@&">4, @ H@<, RH@$Z
@D("> 4:4 @D(">42< *,6FH&@&": & *">>@< F:JR", "& 8"R,FH&, H"8@&@(@", >@ B@>bH4, "& 8"R,FH&," *":,, >,
D"F8DZ&",HFb. % FH"H\, 10 &>@&\ JB@HD,$:b,HFb ^H" LD"2" $,2 *":\>,6T,(@ ,, JH@R>,>4b.

239. ]H@H &@BD@F T4D@8@ D"2$4D":Fb & "D$4HD"0>ZN D,T,>4bN 4 & >"JR>ZN HDJ*"N131. % F&@,<

8@<<,>H"D44 8 FH"H\, 10 7@<4FF4b F @F@$Z< @*@$D,>4,< P4H4DJ,H F:,*J`VJ` FH"H\`, BD4>bHJ` >"

'""(F8@6 8@>L,D,>P44 B@ 8@*4L48"P44 1930(@*":

";,0*J>"D@*>"b @H&,HFH&,>>@FH\ ">":@(4R>@ &@2:"(",HFb >" (@FJ*"DFH&@, ,F:4 JV,D$ BD4R4>,>
4>@FHD">PJ & D,2J:\H"H, >,F">8P4@>4D@&">>ZN *,6FH&46 ,(@ *@:0>@FH>ZN :4P, F@&,DT,>>ZN B@*

128 7@<<,>H"D46 8 FH"H\, 10, BJ>8H 1.
129 ]H@ B@:@0,>4, B@*H&,D0*",HFb, >"BD4<,D, & FH"H\, 91/,>,&F8@(@ *@B@:>4H,:\>@(@ BD@H@8@:"

I 1977 (@*" 8 /,>,&F84< 8@>&,>P4b< @H 12 "&(JFH" 1949(@*", & 8@H@D@6 BD,*JF<"HD4&",HFb,
RH@: "EH@D@>", >"N@*bV"bFb & 8@>L:48H,... >,F,H @H&,HFH&,>>@FH\ 2" &F, *,6FH&4b, F@&,DT",<Z,
:4P"<4, &N@*bV4<4 & F@FH"& ,, &@@DJ0,>>ZN F4:". ]H@ *@:0>@ &8:`R"H\ *,6FH&4b,
F@&,DT",<Z, & >"DJT,>4, BD48"2@& 4:4 4>FHDJ8P46. % 8@<<,>H"D44 @H<,R",HFb, RH@ FH"H\b 91
$Z:" BD4>bH" 8@>F,>FJF@< 4 "F@@H&,HFH&J,H @$V4< BD"&@&Z< BD4>P4B"< <,0*J>"D@*>@6
@H&,HFH&,>>@FH4": (International Committee of the Red Cross, Commentary on the Additional Protocols
(1987) at pp. 1051-1053).E<. H"80, Velásquez Rodríguez CaseIACHR Ser. C No. 4 (1989) at para. 170;
95 International Law Reports 232 at p. 296. "]H@H &Z&@* [@ >"DJT,>44 7@>&,>P44] >, 2"&4F4H @H
H@(@, $Z:4 :4 >"DJT,>Z @D(">@< 4:4 *@:0>@FH>Z< :4P@< B@:@0,>4b &>JHD4(@FJ*"DFH&,>>@(@
BD"&" 4:4 B,D,FHJB4:4 :4 @>4 (D">4PZ F&@4N B@:>@<@R46: F@(:"F>@ <,0*J>"D@*>@<J BD"&J,
(@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ 2" *,6FH&4b F&@4N "(,>H@&, BD,*BD4>bHZ, 4<4 & 4N
@L4P4":\>@< 8"R,FH&,, 4 2" 4N JBJV,>4b, *"0, ,F:4 ^H4 "(,>HZ *,6FH&J`H 2" D"<8"<4 FL,DZ
4N B@:>@<@R46 4:4 >"DJT"`H &>JHD4(@FJ*"DFH&,>>@, BD"&@."

130 =" ^H@ J8"2Z&",H Brownlie, State Responsibility, Part I(1983) at pp. 147-148.
131 E<. H"80,, FHD. 145—150.
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BD48DZH4,< 4N @L4P4":\>@(@ N"D"8H,D", ,F:4 ^H4 *,6FH&4b >"DJT"`H <,0*J>"D@*>Z,

@$b2"H,:\FH&" ^H@(@ (@FJ*"DFH&""132.

]H" L@D<J:4D@&8" $Z:" &2bH" 42 D,T,>4b 7@<4FF44 B@ D"FF<@HD,>4` BD,H,>246 <,0*J KD">P4,6 4

;,8F48@6 & *,:, 7,D" (The Caire case) 4 &>@&\ $Z:" F @*@$D,>4,< BD@P4H4D@&">" & 8@<<,>H"D44 8"8
"H@R>"b, B@*D@$>"b 4 BD"8H4R,F84 @8@>R"H,:\>"b L@D<J:4D@&8" BD4<,>b,<ZN BD4>P4B@&"133. ),:@ 7,D"
$Z:@ F&b2">@ F J$46FH&@< LD">PJ2F8@(@ (D"0*">4>" *&J<b <,8F48">F84<4 @L4P,D"<4, 8@H@DZ, B@F:,
>,J*"&T,6Fb B@BZH84 &Z<@("H,:\FH&" *,>,( @H&,2:4 7,D" & <,FH>J` 8"2"D<J 4 H"< ,(@ D"FFHD,:b:4.
7@<4FF4b BD4T:" 8 &Z&@*J...

"RH@, N@Hb 4 F:,*J,H FR4H"H\, RH@ @$" @L4P,D" BD,&ZF4:4 F&@4 B@:>@<@R4b..., *"0, N@Hb 4N
>"R":\FH&@ @H*":@ 8@>HDBD48"2,@>4 B@D@*4:4 @H&,HFH&,>>@FH\ (@FJ*"DFH&" 8"8 :4P", &ZFHJB"&T4,
& 8"R,FH&, @L4P,D@& 4 &@FB@:\2@&"&T4,Fb FD,*FH&"<4, BD,*@FH"&:,>>Z<4 F ^H@6 P,:\` & 4N

D"FB@Db0,>4,".

AD,*F,*"H,:\ 7@<4FF44 %,D24:\ ">":@(4R>@ @N"D"8H,D42@&": B@&,*,>4, ^H4N *&JN *@:0>@FH>ZN :4P 8"8

"&@FB@:\2@&"&T4NFb [F&@4<] @L4P4":\>Z< FH"HJF@<"134.

240. =" B,D&@< ^H"B, D"$@HZ 7@<4FF44 B@ ^H@6 H,<"H48, EB,P4":\>Z6 *@8:"*R48 '"DF4b !<"*@D

BD,*:@04: F:,*J`VJ` L@D<J:4D@&8J:

"*,6FH&4, 4:4 $,2*,6FH&4, ">":@(4R>@ &<,>b,HFb (@FJ*"DFH&J, ,F:4 J8"2">>Z, @D(">Z 4:4

*@:0>@FH>Z, :4P" BD,&ZF4:4 F&@4 B@:>@<@R4b, >@ JH&,D0*":4, RH@ *,6FH&J`H & F&@,<

@L4P4":\>@< 8"R,FH&,"135.

241. ]H" BD@$:,<" &@2>48",H B@-BD,0>,<J. ="BD4<,D, & *,:, Yeager v. Islamic Republic of Iran, 4FH,P
0":@&":Fb >" H@, RH@ ,(@ >,2"8@>>@ 2"FH"&4:4 2"B:"H4H\ "(,>HJ 4D">F8@6 "&4"8@<B">44 "Iran Air"
*@B@:>4H,:\>J` FJ<<J *,>,( 2" B@:JR,>4, BD,*&"D4H,:\>@ @B:"R,>>@(@ $4:,H" 4 RH@ & "^D@B@DH, ,(@

@(D"$4:4 "FHD"04 D,&@:`P44", "&ZB@:>b&T4, LJ>8P44 F@HDJ*>48@& H"<@0,>>@6 F:J0$Z,
4<<4(D"P4@>>@6 F:J0$Z 4 F:J0$Z $,2@B"F>@FH4". !&4"8@<B">4b "Iran Air" $Z:" P,:48@<

(@FJ*"DFH&,>>@6 "&4":4>4,6, N@Hb & H@ &D,<b "FHD"04 D,&@:`P44" ,V, >, $Z:4 @L4P4":\>@ @$X,*4>,>Z
& @D("> (@FJ*"DFH&". G,< >, <,>,, GD4$J>": B@ D"FF<@HD,>4` BD,H,>246 <,0*J 3D">@< 4 E@,*4>,>>Z<4
SH"H"<4 BD@&,: D"2:4R4, <,0*J *&J<b F:JR"b<4, J8"2"&, RH@ 3D"> >, >,F,H @H&,HFH&,>>@FH4 2" b&>@
F"<@&@:\>Z, *,6FH&4b "(,>H" 4D">F8@6 "&4"8@<B">44, @*>"8@ @> >,F,H @H&,HFH&,>>@FH\ 2" F@&,DT,>>@,
B@2*>,, @(D"$:,>4,136. % *DJ(@< F:JR", GD4$J>": B@FH"&4: &@BD@F F H@R84 2D,>4b H@(@, $Z:@ :4
*@8"2">@, RH@ B@&,*,>4, "@FJV,FH&:b:@F\ :4P"<4, @$:4R,>>Z<4 (@FJ*"DFH&,>>@6 &:"FH\`"137.

242. AD@$:,<Z BD@&,*,>4b D"2(D">4R4H,:\>@6 :4>44 <,0*J >,F">8P4@>4D@&">>Z<, >@ &F, 0,

"@L4P4":\>Z<" B@&,*,>4,<, F @*>@6 FH@D@>Z, 4 "R"FH>Z<" B@&,*,>4,<, F *DJ(@6, <@0>@ 42$,0"H\, ,F:4
4<,`HFb *@8"2"H,:\FH&" H@(@, RH@ H"8@, @FB"D4&",<@, B@&,*,>4, >@F4H F4FH,<"H4R,F846 4:4

B@&H@Db`V46Fb N"D"8H,D, 8@(*" (@FJ*"DFH&@ 2>":@ 4:4 *@:0>@ $Z:@ 2>"H\ @ >,< 4 *@:0>@ $Z:@ BD4>bH\

132 League of Nations, Acts of the Conference for the Codification of International Law, held at The Hague
from 13 March to 12 April 1930, vol. IV, Minutes of the Third Committee(document C. 351(c) M. 145(c).
1930. V), p. 238 (&Z*,:,>4, *@$"&:,>@), P4H4DJ,HFb & 8@<<,>H"D44 8 FH"H\, 10, BJ>8H 9.

133 7@<<,>H"D46 8 FH"H\, 10, BJ>8H (14).
134 (1929) 5 UNRIAA at pp. 549 et seq. (">(:46F846 B,D,&@* F LD">PJ2F8@(@ b2Z8").
135 Yearbook..., 1961, vol. II, p. 53,*@8J<,>H A/CN/4/1344 Add.1 p. 52, para. 2 of article 12.
136 (1987) 17 Iran-United States Claims Tribunal 92.
137 Petrolane Inc. v Islamic Republic of Iran1991 27 Iran-United States Claims Tribunal 64 at p. 92.
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<,DZ B@ ,(@ BD,*JBD,0*,>4`. %<,FH, F H,< D"2(D">4R,>4, <,0*J ^H4<4 *&J<b F4HJ"P4b<4 &F, 0,
BD4N@*4HFb *,:"H\ & @H*,:\>ZN F:JR"bN &@2<JH4H,:\>@(@ B@&,*,>4b F@ FH@D@>Z :4P, 8@H@DZ, b&:b`HFb
*@:0>@FH>Z<4 :4P"<4, 4 D"2(D">4R4H,:\>"b R,DH", @ 8@H@D@6 (@&@D4:@F\ &ZT,, BD,*FH"&:b,HFb D"2J<>@6.
E@(:"F>@ 8@<<,>H"D4` ...

"E H@R84 2D,>4b <,0*J>"D@*>@(@ BD"&", (@FJ*"DFH&@ *@:0>@ BD42>"H\, RH@ 4<,>>@ @>@ *,6FH&J,H
8"0*Z6 D"2, 8@(*" :4P", >" 8@H@DZ, @>@ &@2:@04:@ 2"*"RJ *,6FH&@&"H\ @H F&@,(@ 4<,>4 & H@6 4:4
4>@6 @BD,*,:,>>@6 @$:"FH4, &ZFHJB"`H 8"8 ^:,<,>HZ, *,6FH&4H,:\>@ *,6FH&J`V4, @H ,(@
4<,>4"138.

243. ?FH",HFb &@BD@F, >"*@ :4 <,>bH\ L"8H4R,F8J` D,*"8P4` FH"H,6 5, 74 10,F H,< RH@$Z $@:,, R,H8@
@HD"24H\ BD4>P4B BD@b&:,>4b "b&>@(@ 8"R,FH&"", 8@H@DZ6 >"T,: @HD"0,>4, & 8@<<,>H"D44 4 & FJ*,$>@6
BD"8H48,. E *DJ(@6 FH@D@>Z, 8"8 BD,*FH"&:b,HFb, $Z:@ $Z HDJ*>@ (@&@D4H\ @ H@<, RH@ H"<@0,>>48,
8@H@DZ6, >"N@*bF\ >" F:J0$, 4 4FB@:\2Jb F:J0,$>Z, B@:>@<@R4b, *,6FH&J,H &@2<JH4H,:\>Z< @$D"2@<,
>,2"8@>>@ 4 F&@,8@DZFH>@, BD@*@:0",H *,6FH&@&"H\ & "8"R,FH&," @D(">". ]H@ @$FH@bH,:\FH&@ >"&@*4H >"
<ZF:\ @ P,:,F@@$D"2>@FH4 &8:`R,>4b & FH"H\` 10 L@D<J:4D@&84 "*,6FH&J,H F 4FB@:\2@&">4,< 4:4 B@*
BD48DZH4,< H"8@(@ @L4P4":\>@(@ 8"R,FH&"". E *DJ(@6 FH@D@>Z, & FH"H\, 10 J0, R,H8@ BD@F:,04&",HFb,
RH@ B@>bH4, "@L4P4":\>@, 8"R,FH&@" 4<,,H J2846 F<ZF:, 4 ^H@ <@0>@ $Z:@ $Z JF4:4H\ & 8@<<,>H"D44
8 FH"H\, 10.]H@H &@BD@F H@>8@ F$":">F4D@&">, @*>"8@ @HFJHFH&4, 8"84N-:4$@ 2"<,R">46 4:4 BD,*:@0,>46
@$ 42<,>,>44 F@ FH@D@>Z BD"&4H,:\FH& B,D,Hb(4&",H ^H@ D"&>@&,F4, & B@:\2J FJV,FH&J`V,(@ H,8FH".
%<,FH, F H,< BD,*:"(",HFb 2"<,>4H\ 2"8:`R4H,:\>J` LD"2J & FH"H\, 10 L@D<J:4D@&8@6 "*"0, ,F:4 &
*">>@< F:JR", ^H@H @D("> 4:4 @D(">42< BD,&ZF4: F&@4 B@:>@<@R4b 4:4 >"DJT4: 4>FHDJ8P44,8"F"`V4,Fb
4N @FJV,FH&:,>4b". G"8"b L@D<J:4D@&8" b&:b,HFb $@:,, R,H8@6, 4 @>" 8 H@<J 0, F@(:"FJ,HFb F J0,
&>,F,>>Z< BD,*:@0,>4,< @$ 4F8:`R,>44 42 FH"H\4 5 FFZ:84 >" &>JHD,>>,, BD"&@139.

g) EH"H\b 11:A@&,*,>4, :4P, >, *,6FH&J`V4N @H 4<,>4 (@FJ*"DFH&"

244. EH"H\b 11 b&:b,HFb B,D&@6 42 FH"H,6 @ >,BD4F&@,>44, >" 8@H@DZ, J0, *,:":"F\ FFZ:8" &ZT,140.
EH"H\b BD,*JF<"HD4&",H, RH@:

1. A@&,*,>4, :4P" 4:4 (DJBBZ :4P, >, *,6FH&J`V4N @H 4<,>4 (@FJ*"DFH&", >, *@:0>@, F@(:"F>@
<,0*J>"D@*>@<J BD"&J, D"FF<"HD4&"H\Fb 8"8 *,b>4, (@FJ*"DFH&".

2. AJ>8H 1 >, >">@F4H JV,D$" BD4F&@,>4` (@FJ*"DFH&J :`$@(@ *DJ(@(@ B@&,*,>4b, 8@H@D@,
4<,,H @H>@T,>4, 8 B@&,*,>4` :4P" 4:4 (DJBBZ :4P, @ 8@H@DZN 4*,H D,R\ & ^H@< BJ>8H,, 4
8@H@D@, *@:0>@ D"FF<"HD4&"H\Fb 8"8 *,b>4, (@FJ*"DFH&" >" @F>@&">44 FH"H,6 5—10.

245. % 8@<<,>H"D44 8 FH"H\, 11 @H<,R",HFb, RH@ & J8"2">>@6 FH"H\, "F@*,D04HFb B@*H&,D0*,>4,
@BD,*,:,>>ZN & BD,*Z*JV4N FH"H\bN >@D<" 4 RH@ ^H@ F*,:">@ BD@FH@ "& >,("H4&>@6 L@D<,"141. M@Hb
"[*],6FH&4b" R"FH>ZN :4P 4:4 :4P, *,6FH&J`V4N & *">>@< F:JR", & R"FH>@< B@Db*8,, >4 & 8@,< F:JR",
>, <@(JH BD4F&"4&"H\Fb (@FJ*"DFH&J", ^H@H ""$F@:`H>@ @HD4P"H,:\>Z6 &Z&@*" >, @2>"R",H, RH@ (@FJ*"DFH&@
>, <@0,H >,FH4 @H&,HFH&,>>@FH\ 2" ^H4 *,6FH&4b, 8"8, >"BD4<,D, & F:JR",, ,F:4 @D(">Z (@FJ*"DFH&"

>"DJT"`H @$b2"H,:\FH&@ B@ BD,*JBD,0*,>4` >,8@H@D@(@ R"FH>@(@ B@&,*,>4b. #@:,, H@(@, (@FJ*"DFH&"
"R"FH@" BD42>"&":4F\ @H&,HFH&,>>Z<4 2" B@*@$>Z, *,6FH&4b142. 1*,F\ B@:,2>Z< $J*,H ">":42

138 7@<<,>H"D46 8 FH"H\, 10, BJ>8H 17.
139 E<. BJ>8H 167,&ZT,.
140 E<. BJ>8H 146,&ZT,.
141 7@<<,>H"D46 8 FH"H\, 11, BJ>8H 1.
142 G"< 0,, BJ>8HZ 3—5.
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BD,*Z*JV,6 BD"8H484, & R"FH>@FH4, *,:" G,::4>4 1923 (@*" (The Tellini case),8@H@D@, F@$FH&,>>@ 4
JFH">@&4:@ ^HJ F@&D,<,>>J` >@D<J143. % 8@<<,>H"D44 *,:",HFb &Z&@*, RH@:

"a) F@(:"F>@ 8D4H,D4b<,8@H@DZ, B@FH,B,>>@(@ 2"8D,B4:4F\ &<,0*J>"D@*>ZN BD"&@@H>@T,>4bN,
*,b>4, R"FH>@(@ :4P", >, *,6FH&J`V,(@ @H 4<,>4 (@FJ*"DFH&", >, <@0,H $ZH\ BD4F&@,>@
(@FJ*"DFH&J 4 >, <@0,H & 8"R,FH&, H"8@&@(@ &Z2Z&"H\ @H&,HFH&,>>@FH\ (@FJ*"DFH&". ]H@H &Z&@*
*,6FH&4H,:,>, 8"8@&Z $Z >4 $Z:4 @$FH@bH,:\FH&", & 8@H@DZN *,6FH&J,H ^H@ :4P@, 8"8@&Z $Z >4
$Z:4 4>H,D,FZ, 2"HD"(4&",<Z, ,(@ B@&,*,>4,<; b) ,F:4 4>@(*" 4 (@&@DbH @ <,0*J>"D@*>@6
@H&,HFH&,>>@FH4 (@FJ*"DFH&" & F&b24 F *,6FH&4b<4 R"FH>ZN :4P, ^H" @H&,HFH&,>>@FH\ P,:48@< 4
B@:>@FH\` @F>@&Z&",HFb >" <,0*J>"D@*>@-BD@H4&@BD"&>@< B@&,*,>44 @D(">@& (@FJ*"DFH&" & F&b24
F *,6FH&4b<4 R"FH>@(@ :4P". 7@<4FF4b FR4H",H, RH@ BD"&4:@, &ZH,8"`V,, 42 BD4<,>,>4b
J8"2">>ZN &ZT, 8D4H,D4,&,B@:>@FH\` @H&,R",H B@HD,$>@FHb< F@&D,<,>>@6<,0*J>"D@*>@6042>4
4 RH@ @>@ >, B@*:,04H 42<,>,>4b<"144.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 11

246. E@,*4>,>>Z, SH"HZ &ZD"0"`H <>,>4,, RH@ FH"H\b 11 ">4R,(@ >, *@$"&:b,H 8 BD@,8HJ...
)J$:4D@&">4, >@D< FH"&4H B,D,* FJ*@< *@B@:>4H,:\>Z6, ,F:4 >, &Z2Z&"`V46 $,FB@8@6FH&@ &@BD@F @
H@<, 8"8J` >@D<J BD4<,>bH\ & 8"0*@6 8@>8D,H>@6 F4HJ"P44 4 >, @H:4R"`HFb :4 @>4 B@ F&@,<J

BD4<,>,>4`. EH"H\` 11 F:,*J,H 4F8:`R4H\"145. !>":@(4R>Z, @B"F,>4b $Z:4 &ZD"0,>Z Q4:4 & ,,

8@<<,>H"D4bN 1979 (@*": & >4N FH"H\b 11 N"D"8H,D42J,HFb 8"8 "RJH\ :4 >, B,*">H4R,F8"b bF>@FH\" 4
&ZF8"2Z&",HFb <ZF:\ @ H@<, RH@ ,, "B@:@0,>4b &B@:>, <@0>@ $Z:@ $Z @$X,*4>4H\ F B@:@0,>4b<4

B@*BJ>8H" ") a FH"H\4 8"146.

GDJ*>@FH\ & F&b24 F@ FH"H\,6 11

247. 7"8 <@0>@ FJ*4H\ B@ ^H4< 2"<,R">4b<, FH"H\b 11 &Z2Z&",H @*>J HDJ*>@FH\. E @*>@6 FH@D@>Z, &
>,6 2"8D,B:b,HFb &"0>Z6 4H@( D"2&4H4b @$V,(@ <,0*J>"D@*>@(@ BD"&" F @HN@*@< @H H"84N B@>bH46, 8"8
"BD@42&@*>"b @H&,HFH&,>>@FH\" (@FJ*"DFH&" 2" *,6FH&4b ,(@ (D"0*">, 4 F B,D,N@*@< 8 4FB@:\2@&">4`
R,H8@(@ 4 BD4>P4B4":\>@(@ D"2(D">4R,>4b (@FJ*"DFH&,>>@6 4 >,(@FJ*"DFH&,>>@6 FL,DZ. % >,6 H"80,
F@*,D04HFb &,D@bH>"b ("D">H4b H@(@, RH@ (@FJ*"DFH&" >, $J*JH >,FH4 @H&,HFH&,>>@FH\ 2" *,b>4b R"FH>ZN
:4P. E *DJ(@6 FH@D@>Z, F H@R84 2D,>4b BD"&" 4 & 8@>H,8FH, BD@,8H@& FH"H,6 & P,:@<, ^H" ("D">H4b
b&:b,HFb @$<">R4&@6, B@F8@:\8J FH"H\b 11>, 4<,,H F&@,(@ F@$FH&,>>@(@ >,2"&4F4<@(@ F@*,D0">4b. +F:4
,, BD@">":424D@&"H\, H@ & >,6 >4R,(@ >, (@&@D4H\Fb 8D@<, H@(@, RH@ B@&,*,>4, R"FH>ZN :4P 4:4 (DJBB
:4P >, BD4F&"4&",HFb (@FJ*"DFH&J, 2" 4F8:`R,>4,< F:JR",&, 8@(*" H"8@, B@&,*,>4, BD4F&"4&",HFb
(@FJ*"DFH&J F@(:"F>@ *DJ(4< B@:@0,>4b (:"&Z II. ?>" 2"<8>JH" 4 <@0,H &&,FH4 & 2"$:J0*,>4,, B@F8@:\8J
& 8@>8D,H>@6 F4HJ"P44, 8@(*" &D,* >">,F,> R"FH>Z<4 :4P"<4, &>4<">4, FH"H\4 8@>P,>HD4DJ,HFb F@&F,<
>" *DJ(@< &@BD@F,. 3 &@BD@F & H"84N F:JR"bN 2"8:`R",HFb >, & H@<, <@(JH :4 *,6FH&4b R"FH>ZN :4P 8"8
H"8@&ZN BD4F&"4&"H\Fb (@FJ*"DFH&J (>,H, >, <@(JH), " & H@<, >"F8@:\8@ (@FJ*"DFH&@ @$b2">@ BD,*JBD,0*"H\
4:4 JFHD">bH\ H"84, *,6FH&4b. ?*>4< F:@&@<, FH"H\b 11 >, H@:\8@ >, b&:b,HFb >@D<@6 BD4F&@,>4b, >@ 4
F@&,DT,>>@ >48"8 >, &:4b,H, *"0, & JFH">@&:,>44 $D,<,>4 *@8"2Z&">4b, >" BD4<,>,>4, *DJ(4N FH"H,6
(:"&Z II, 8@H@DZ, b&:b`HFb >@D<"<4 BD4F&@,>4b. +F:4 F@(:"F>@ :`$@<J 42 ^H4N B@:@0,>46 B@&,*,>4,
BD4F&"4&",HFb (@FJ*"DFH&J, H@ & ^H@< F:JR", FH"H\b 11 >48"8 >, BD4<,>4<". +F:4 0, B@&,*,>4, >,
BD4F&"4&",HFb, H@ 4 H@(*" FH"H\b 11 >, 4<,,H B@F:,*FH&46. GD,H\,(@ &"D4">H" >, FJV,FH&J,H.

143 Report of the Committee of Jurists, League of Nations, Official Journal, 5th Year, No. 4 (April 1924),
p. 524, as adopted unanimously by the Council of the League on 13 March 1924: ibid. p. 524.

144 7@<<,>H"D46 8 FH"H\, 11, BJ>8H 35.
145 A/CN.4/488,FHD. 43.
146 +0,(@*>48..., 1980(@*, H@< II (R"FH\ 1), FHD. 109.
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AD,*&"D4H,:\>Z6 &Z&@*

248. A@ ^H4< F@@$D"0,>4b<, EB,P4":\>Z6 *@8:"*R48 & BD,*&"D4H,:\>@< B@Db*8, BD,*:"(",H

4F8:`R4H\ FH"H\` 11. %<,FH, F H,< FJV,FH&J,H BD@$:,<" H@(@, RH@ ,F:4 ,, 4F8:`R4H\, >, $J*,H :4 ^H@
&@FBD4>bH@ 8"8 T"( >"2"*, 8"8 &@2&D"H 8 4204&T4< F,$b B@>bH4b< "BD@42&@*>@6 @H&,HFH&,>>@FH4" 2"
*,6FH&4b R"FH>ZN :4P, 4 >, &Z2@&,H :4 ^H@ @2"$@R,>>@FH\ J >,8@H@DZN (@FJ*"DFH&. % 2>"R4H,:\>@6 <,D,
^H@(@ <@0>@ $J*,H 42$,0"H\ BJH,< F@@H&,HFH&J`V,(@ D"2XbF>,>4b *">>@(@ &@BD@F" & 8@<<,>H"D44 8

*DJ(4< FH"H\b< R"FH4 &H@D@6 (" FJV,FH&@ 8@<<,>H"D4b 8 FH"H\, 11 F:,*J,H F@ND">4H\). 7 H@<J 0, <@0>@
$Z:@ $Z BD,*JF<@HD,H\, RH@$Z & BD,*:"(",<J` >@&J` FH"H\` $Z:" &8:`R,>" L@D<J:4D@&8", F>4<"`V"b
:`$Z, @FH"&T4,Fb &Z2Z&"`V4, @2"$@R,>>@FH\ <@<,>HZ147.

h) EH"H\b 12:A@&,*,>4, @D(">@& *DJ(@(@ (@FJ*"DFH&"

249. % FH"H\, 12 (@&@D4HFb, RH@:

1. A@&,*,>4, @D(">" (@FJ*"DFH&", *,6FH&J`V,(@ & 8"R,FH&, H"8@&@(@, 8@H@D@, 4<,,H <,FH@ >"
H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&" 4:4 :`$@6 *DJ(@6 H,DD4H@D44, >"N@*bV,6Fb B@* `D4F*48P4,6
^H@(@ *DJ(@(@ (@FJ*"DFH&", >, *@:0>@, F@(:"F>@ <,0*J>"D@*>@<J BD"&J, D"FF<"HD4&"H\Fb 8"8
*,b>4, B@F:,*>,(@ (@FJ*"DFH&".

2. AJ>8H 1 >, >">@F4H JV,D$" BD4F&@,>4` (@FJ*"DFH&J :`$@(@ *DJ(@(@ B@&,*,>4b, 8@H@D@,
4<,,H @H>@T,>4, 8 B@&,*,>4`, @ 8@H@D@< 4*,H D,R\ & ^H@< BJ>8H,, 4 8@H@D@, *@:0>@

D"FF<"HD4&"H\Fb 8"8 *,b>4, ^H@(@ (@FJ*"DFH&" >" @F>@&">44 FH"H,6 5—10.

250. % 8@<<,>H"D44 8 FH"H\, 12 &FB@<4>"`HFb <>@(@R4F:,>>Z, F:JR"4, 8@(*" @D(">Z @*>@(@

(@FJ*"DFH&" *,6FH&J`H & 8"R,FH&, H"8@&ZN >" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&", 4 BD4&@*4HFb & 8"R,FH&,
BD4<,D@& &@2>48>@&,>4b BD@$:,< & D,2J:\H"H, F@&,DT,>4b H"84N *,6FH&46, Db* 4>P4*,>H@& &D,<,> 50-N
(@*@&, 8@H@DZ, &F,, H,< 4:4 4>Z< @$D"2@<, $Z:4 F&b2">Z F *,6FH&4b<4 E@&,HF8@(@ E@`2"148. %
8@<<,>H"D44 @H<,R",HFb, @*>"8@, RH@ >4 & @*>@< 42 ^H4N 4>P4*,>H@& H@H :4T\ L"8H, RH@ @>4 BD@42@T:4
>" H,DD4H@D44 @BD,*,:,>>@(@ (@FJ*"DFH&", >, $Z: BD42>"> *@FH"H@R>Z< @F>@&">4,< *:b &@2>48>@&,>4b
@H&,HFH&,>>@FH4 ^H@(@ (@FJ*"DFH&". I*4&4H,:\>@, RH@ & 8@<<,>H"D44 >, JB@<4>",HFb *,:@ B@ BD@:4&J
7@DLJ (The Corfu Channel case).

147 E<. BJ>8H 286,>40,.
148 3<,`HFb &&4*J BD@H,FHZ E@&,HF8@(@ E@`2" & "*D,F K,*,D"H4&>@6 C,FBJ$:484 ',D<">44 B@

B@&@*J 2"BJF8" F ,, H,DD4H@D44 E@,*4>,>>Z<4 SH"H"<4 <,H,@D@:@(4R,F84N &@2*JT>ZN T"D@&,
8@H@DZ, B,D,:,H,:4 (D">4PJ, 4 BD@H,FH K,*,D"H4&>@6 C,FBJ$:484 ',D<">44 & "*D,F

!&FHD44 B@ B@&@*J BD4FJHFH&4b <4>4FHD" 4>@FHD">>ZN *,: !&FHD44 BD4 BD@42>,F,>44 &

%,>, (->@< MDJV,&Z< D,R4, & 8@H@D@6 @> &ZF8"2": @F8@D$:,>4b & "*D,F K,*,D"H4&>@6
C,FBJ$:484 ',D<">44: F<. 8@<<,>H"D46 8 FH"H\, 12, BJ>8HZ 6—7.
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7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 12

251. A@ FH"H\, 12 8"8 H"8@&@6 2"<,R">46 >, B@FHJB4:@149.

7@>H,8FH FH"H\4 12

252. EH"H\b 12 *@:0>" D"FF<"HD4&"H\Fb & F&,H, B@:@0,>46 (:"&Z IV R"FH4 B,D&@6, 8@H@DZ, 8"F"`HFb
BD4R"FH>@FH4 (@FJ*"DFH&" 8 F@&,DT,>4` <,0*J>"D@*>@-BD@H4&@BD"&>@(@ *,b>4b *DJ(4< (@FJ*"DFH&@<.
% FH"H\, 27D"FF<"HD4&"`HFb F:JR"4 @8"2">4b @*>4< (@FJ*"DFH&@< B@<@V4 4:4 F@*,6FH&4b & F@&,DT,>44
<,0*J>"D@*>@-BD@H4&@BD"&>@(@ *,b>4b *DJ(4< (@FJ*"DFH&@<. % FH"H\, 28 D,R\ 4*,H @ F4HJ"P4bN, 8@(*"
& F@&,DT,>44 BD@H4&@BD"&>@(@ *,b>4b @*>@ (@FJ*"DFH&@ >"N@*4HFb B@* *"&:,>4,< "JBD"&:,>4b 4:4
8@>HD@:b" F@ FH@D@>Z *DJ(@(@ (@FJ*"DFH&", 4 @ F4HJ"P4bN L"8H4R,F8@(@ BD4>J0*,>4b. A@ FD"&>,>4` F@
FH"H\,6 12 ^H4 F:JR"4 <@(JH F@2*"H\ (@D"2*@ $@:\TJ` &,D@bH>@FH\ &Z*&40,>4b BD,H,>246 @$

@H&,HFH&,>>@FH4; $@:,, H@(@, HDJ*>@ J&4*,H\, >" 8"8@< @F>@&">44 H@H BD@FH@6 L"8H, RH@ @*>@ (@FJ*"DFH&@
*,6FH&J,H >" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&", <@( $Z F"< B@ F,$, &Z2&"H\ @H&,HFH&,>>@FH\ B@F:,*>,(@150.
)DJ(4<4 F:@&"<4, BD@$:,<" F@ FH"H\,6 12 (8"8 4 F@ FH"H\,6 11) 2"8:`R",HFb & H@<, RH@ @>" >"BD"&:,>"
">, >" HJ BD@$:,<J", N@Hb D,":\>"b BD@$:,<", 8@H@D"b *,6FH&4H,:\>@ FJV,FH&J,H, & ^H@6 FH"H\, >,
D,T",HFb.

G,DD4H@D4b 4 @H&,HFH&,>>@FH\

253. 7@D@R, (@&@Db, B@&,*,>4, @*>@(@ (@FJ*"DFH&", 4<,`V,, <,FH@ >" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&",
8"8 H"8@&@, 4 F"<@ B@ F,$, >, b&:b,HFb *@FH"H@R>Z< @F>@&">4,< *:b BD4F&@,>4b ^H@(@ B@&,*,>4b

B@F:,*>,<J (@FJ*"DFH&J. %,*JV4< "&H@D4H,H>Z< 4FH@R>48@< & *">>@6 F4HJ"P44 b&:b,HFb D,T,>4,

;,0*J>"D@*>@(@ EJ*" & *,:, B@ BD@:4&J 7@DLJ (The Corfu Channel case). ]H@ *,:@ 8"F":@F\ H@(*"
>,*"&>,(@ D"2<,V,>4b <4> & BD@:4&, 7@DLJ & ":$">F84N H,DD4H@D4":\>ZN &@*"N; @*>"8@ H@, RH@ <4>Z
$Z:4 L"8H4R,F84 D"2<,V,>Z !:$">4,6, *@8"2">@ >, $Z:@151. %@BD@F 2"8:`R":Fb & H@<, @H&,HFH&,>>"
:4 !:$">4b 2" JV,D$, BD4R4>,>>Z6 $D4H">F84< 8@D"$:b<, 8@H@DZ, B@*@D&":4F\ >" ^H4N <4>"N. EJ*
B@FH">@&4::

"E@&,DT,>>@ @R,&4*>@, RH@ 2>">4, @ D"2<,V,>44 <4> >, <@0,H $ZH\ &<,>,>@ BD"&4H,:\FH&J
!:$">44 :4T\ >" H@< @F>@&">44, RH@ <4>Z, @$>"DJ0,>>Z, & ":$">F84N H,DD4H@D4":\>ZN &@*"N,
FH":4 BD4R4>@6 &2DZ&@&, 0,DH&"<4 8@H@DZN b&4:4F\ $D4H">F84, &@,>>Z, 8@D"$:4. AD"&*", 8"8
B@8"2Z&",H <,0*J>"D@*>"b BD"8H48", (@FJ*"DFH&J, >" H,DD4H@D44 8@H@D@(@ 4:4 & &@*"N 8@H@D@(@
4<,:@ <,FH@ 8"8@,-:4$@ *,6FH&4, & >"DJT,>4, <,0*J>"D@*>@(@ BD"&", <@0,H $ZH\ BD,*Xb&:,>@
HD,$@&">4, BD,*FH"&4H\ @$XbF>,>4b. G"80, &,D>@ 4 H@, RH@ ^H@ (@FJ*"DFH&@ >, <@0,H J8:@>4H\Fb
@H &ZB@:>,>4b H"8@(@ HD,$@&">4b, @(D">4R4&T4F\ & F&@,< @H&,H, H,<, RH@ ,<J >, 42&,FH>@ @$
@$FH@bH,:\FH&"N ^H@(@ *,b>4b 4 @ ,(@ "&H@D"N. ]H@ (@FJ*"DFH&@ <@0,H, *@ @BD,*,:,>>@6 FH,B,>4,
$ZH\ @$b2">@ BD,*FH"&4H\ B@*D@$>Z, @$XbF>,>4b @$ 4FB@:\2@&">44 4< 4<,&T4NFb & ,(@

D"FB@Db0,>44 FD,*FH& *:b B@:JR,>4b 4>L@D<"P44 4 &ZbF>,>4b F4HJ"P44.?*>"8@, :4T\ >" @*>@<
@F>@&">44, RH@ (@FJ*"DFH&@ @FJV,FH&:b,H 8@>HD@:\ >"* F&@,6 H,DD4H@D4,6 4 F&@4<4 &@*"<4,
>,:\2b *,:"H\ &Z&@* @ H@<, RH@ ^H@ (@FJ*"DFH&@ @$b2"H,:\>@ 2>":@ 4:4 *@:0>@ $Z:@ 2>"H\ @
F@&,DT,>44 & ,(@ `D4F*48P44 8"8@(@-:4$@ BD@H4&@BD"&>@(@ *,b>4b, " H"80, @ H@<, RH@ @>@

149 ?$V4, 2"<,R">4b B@ &@BD@FJ @(@&@D@8 @ >,BD4F&@,>44 F<. BJ>8H 157,&ZT,.
150 ?F@$Z6 F:JR"6, 8@(*" @D("> (@FJ*"DFH&" BD,*@FH"&:b,HFb & D"FB@Db0,>4, *DJ(@(@ (@FJ*"DFH&",

D"FF<"HD4&",HFb & FH"H\, 9, 8@H@D"b ">":424DJ,HFb & BJ>8H"N 222-234,&ZT,. %8:`R,>4, ^H@(@
FB,P4":\>@(@ B@:@0,>4b & FH"H\` 9 R,H8@ J8"2Z&",H >" H@, RH@ FH"H\b 12 >, b&:b,HFb
>,@$N@*4<@6.

151 =" F"<@< *,:, <4>Z $Z:4 D"2<,V,>Z _(@F:"&4,6, @ R,< & H@ &D,<b FJV,FH&@&":@
B@*@2D,>4,.
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@$b2"H,:\>@ 2>":@ 4:4 *@:0>@ $Z:@ 2>"H\ ,(@ "&H@D@&. ]H@H L"8H, F"< B@ F,$, 4 @H*,:\>@ @H
*DJ(4N @$FH@bH,:\FH&, >, &:,R,H 2" F@$@6 @H&,HFH&,>>@FH4 prima facie4 >, B,D,<,V",H $D,<,>4
*@8"2Z&">4b152.

EJ* *":,, BD42>": !:$">4` B@:>@FH\` @H&,HFH&,>>@6 2" BD4R4>,>>Z6 JV,D$ >" H@< @F>@&">44, RH@
!:$">4b 2>":" 4:4 *@:0>" $Z:" 2>"H\ @ >":4R44 <4>, >@ >, BD,*JBD,*4:" @$ ^H@< E@,*4>,>>@,

7@D@:,&FH&@: ,, @$b2">>@FH\ BD,*JBD,*4H\ @$@F>@&Z&":"F\, & R"FH>@FH4, "@$b2">>@FH\` 8"0*@(@

(@FJ*"DFH&" 2"&,*@<@ >, *@BJF8"H\ 4FB@:\2@&">4b F&@,6 H,DD4H@D44 *:b F@&,DT,>4b *,6FH&46,
JV,<:b`V4N BD"&" *DJ(4N (@FJ*"DFH&".153 % 4H@(, EJ* BD42>":, RH@:

H,DD4H@D4":\>@, (@FJ*"DFH&@ <@0,H >,FH4 @H&,HFH&,>>@FH\ 2" B@&,*,>4, >" ,(@ H,DD4H@D44 *DJ(@(@

(@FJ*"DFH&", *"0, ,F:4 >, $Z:" *@8"2">" ,(@ BD4R"FH>@FH\ 8 ^H@<J B@&,*,>4`;
@*>@ :4T\ F@&,DT,>4, BD@H4&@BD"&>@(@ *,b>4b >" H,DD4H@D44 (@FJ*"DFH&" >, &:,R,H, @*>"8@, 2"
F@$@6 @H&,HFH&,>>@FH4 prima facie4 >, B,D,<,V",H $D,<,>4 *@8"2Z&">4b; >@
F H@R84 2D,>4b FJV,FH&", F@&,DT,>4, BD@H4&@BD"&>@(@ *,b>4b >" H,DD4H@D44 (@FJ*"DFH&" b&:b,HFb
FJV,FH&,>>Z< *:b JFH">@&:,>4b @H&,HFH&,>>@FH4, B@F8@:\8J (@FJ*"DFH&@ >, *@:0>@ 2"&,*@<@
*@BJF8"H\, RH@$Z ,(@ H,DD4H@D4b 4FB@:\2@&":"F\ *:b F@&,DT,>4b *,6FH&46, JV,<:b`V4N BD"&"
*DJ(4N (@FJ*"DFH&, 4
F H@R84 2D,>4b *@8"2"H,:\FH&", <,FH@ F@&,DT,>4b *,b>4b b&:b,HFb FJV,FH&,>>Z< & H@<

@H>@T,>44, RH@, >, B,D,<,V"b $D,<,>4 *@8"2Z&">4b, @>@ <@0,H F:J04H\ @F>@&">4,< *:b

&Z>,F,>4b 2"8:`R,>4b @ H@<, RH@ H,DD4H@D4":\>@, (@FJ*"DFH&@ 2>":@ @ F4HJ"P44 4 *@BJFH4:@ ,,
>"FHJB:,>4, 4:4 BD@*@:0,>4,.

254. E JR,H@< ^H4N &Z&@*@&, F@*,D0">4, FH"H\4 12<@0,H &Z2&"H\ HDJ*>@FH4. E @*>@6 FH@D@>Z, FH"H\b
12 B@&H@Db,H >,@FB@D4<J` 4FH4>J, RH@ <,FH@ BD@H4&@BD"&>@(@ B@&,*,>4b >" H,DD4H@D44 (@FJ*"DFH&" >,
b&:b,HFb *@FH"H@R>Z< @F>@&">4,< *:b &@2>48>@&,>4b @H&,HFH&,>>@FH4154. +F:4 & FH"H\, 124<,,HFb &&4*J
H@:\8@ ^H@, H@ ,, B@:,2>@FH\ b&:b,HFb 8D"6>, @(D">4R,>>@6, B@F8@:\8J BD@H4& ^H@(@ >48H@ >, &ZFHJB",H.
?*>"8@ BD@$:,<" 2"8:`R",HFb & H@<, RH@ FH"H\` 12 <@0>@ 4FH@:8@&"H\ 8"8 @2>"R"`VJ`, RH@ <,FH@
@FJV,FH&:,>4b B@&,*,>4b (@FJ*"DFH&" B >" H,DD4H@D44 (@FJ*"DFH&" A `D4*4R,F84 >,FJV,FH&,>>@ & H@<,
RH@ 8"F",HFb @H&,HFH&,>>@FH4 (@FJ*"DFH&" A, " ^H@, 8@>,R>@ 0,, >, &,D>@. EJ* & *,:, B@ BD@:4&J 7@DLJ
BD42>": <,FH@ F@$ZH4b &,F\<" FJV,FH&,>>Z< L"8H@D@<.

C,8@<,>*"P4b

152 ICJ Reports1949, p. 4 at p. 18 (B@*R,D8>JH@ >"<4).
153 Ibid., p. 22.
154 =, b&:b,HFb @>@ 4 >,@$N@*4<Z< @F>@&">4,<: (@FJ*"DFH&@ <@0,H >,FH4 @H&,HFH&,>>@FH\ 2" F&@,

B@&,*,>4, >" @88JB4D@&">>@6 4:4 JBD"&:b,<@6 4< de factoRJ0@6 H,DD4H@D44. 7"8 J8"2": EJ*
& F&@,< 2"8:`R,>44 B@ ="<4$44 (Namibia Opinion), "@F>@&">4,< *:b JFH">@&:,>4b
@H&,HFH&,>>@FH4 (liability) (@FJ*"DFH&" 2" *,b>4b, JV,<:b`V4, BD"&" *DJ(4N (@FJ*"DFH&,
b&:b,HFb >, FJ&,D,>4H,H H,DD4H@D44 4:4 ,, 2"8@>>"b BD4>"*:,0>@FH\, " [L]424R,F846 8@>HD@:\
>"* ^H@6 H,DD4H@D4,6": ICJ Reports1971 p. 16 at p. 54.IB@HD,$:,>4, & ^H@< @HDZ&8, H,8FH"
">(:46F8@(@ H,D<4>" "liability" $Z:@, &4*4<@, F:JR"6>Z<, B@F8@:\8J D">,, & H,8FH, ^H@(@
D,T,>4b EJ* JB@HD,$:b: F@&D,<,>>Z6 H,D<4> "responsibility".+&D@B,6F846 FJ* B@ BD"&"<
R,:@&,8" D,T4H,:\>@ B@*H&,D*4: ^H@ BD4>P4B & F&@,< D,T,>44 B@ BD,*&"D4H,:\>Z<

&@2D"0,>4b< 4 & B@FH">@&:,>44 B@ FJV,FH&J & *,:, Loizidou v Turkey (Preliminary Objections)
ECHR Ser. A vol. 310 (1995) at para. 62; Loizidou v Turkey (Merits)ECHR Ser. A vol. 707 (1996) at
para. 52.G"84< @$D"2@<, *"0, B@F:, &>,F,>4b FH"H\4 12 >" D"FF<@HD,>4,, F&b2\ <,0*J
H,DD4H@D4":\>@FH\` 4 @H&,HFH&,>>@FH\` &F, $@:\T, @F:"$:b:"F\.
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255. EH"H\b 12 2"HD"(4&",H (@D"2*@ $@:,, T4D@8J` FL,DJ F@&<,FH>ZN *,6FH&46 (@FJ*"DFH&, 8@H@D"b &
@BD,*,:,>>@6 <,D, D"FF<"HD4&",HFb & (:"&, IV 4 8@H@D"b >J0*",HFb, &4*4<@, & *@B@:>4H,:\>@6
BD@D"$@H8,. ?*>"8@, F@$FH&,>>@ B@ H,< 0, F@@$D"0,>4b<, 8@H@DZ, BD@2&JR":4 & @H>@T,>44 FH"H\4 11,
FH"H\b 12 BD"8H4R,F84 >4R,(@ >, *@$"&:b,H & BD"&@&Z, >@D<Z BD4F&@,>4b B@&,*,>4b (@FJ*"DFH&J155 4

4<,,H H"80, *DJ(4, >,*@FH"H84, 8@H@DZ, $Z:4 BD@">":424D@&">Z &ZT,. ]HJ FH"H\` D,8@<,>*J,HFb

4F8:`R4H\. =,8@H@DZ, ^:,<,>HZ 8@<<,>H"D4b 8 >,6 <@0>@ &8:`R4H\ & 8@<<,>H"D46 8 FH"H\, 9.

i) EH"H\b 13:A@&,*,>4, @D(">@& <,0*J>"D@*>@6 @D(">42"P44

256. EH"H\b 13 BD,*JF<"HD4&",H, RH@:

A@&,*,>4, @D(">" <,0*J>"D@*>@6 @D(">42"P44, *,6FH&J`V,(@ & 8"R,FH&, H"8@&@(@, >, *@:0>@,
F@(:"F>@ <,0*J>"D@*>@<J BD"&J, D"FF<"HD4&"H\Fb 8"8 *,b>4, (@FJ*"DFH&" :4T\ & F4:J H@(@
@$FH@bH,:\FH&", RH@ J8"2">>@, B@&,*,>4, 4<,:@ <,FH@ >" H,DD4H@D44 ^H@(@ (@FJ*"DFH&" 4:4 >"
:`$@6 *DJ(@6 H,DD4H@D44, >"N@*bV,6Fb B@* ,(@ `D4F*48P4,6.

257. % 8@<<,>H"D44 8 FH"H\, 13J8"2Z&",HFb, RH@ & @H:4R4, @H (@FJ*"DFH& <,0*J>"D@*>Z, @D(">42"P44
>, 4<,`H H,DD4H@D44 4 &F,(*" *,6FH&J`H >" H,DD4H@D44 8"8@(@-H@ (@FJ*"DFH&", @$ZR>@, N@Hb 4 >,
B@FH@b>>@, F F@(:"F4b ^H@(@ (@FJ*"DFH&"156. % >,< ">":424DJ,HFb @(D">4R,>>Z6 @BZH &Z*&40,>4b

(@FJ*"DFH&"<4 BD,H,>246 BD@H4& <,0*J>"D@*>ZN @D(">42"P46 4 @H<,R",HFb, BD4 ^H@<, @HFJHFH&4, 8"8@(@-
:4$@ >"<,8" >" H@, RH@ BD4>4<"`V,, (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\ 2" H"84, *,6FH&4b157. %
8@<<,>H"D44 B@*R,D84&",HFb, RH@ "@H&,HFH&,>>@FH\ <,0*J>"D@*>ZN @D(">42"P46 D,(J:4DJ,HFb >@D<"<4,
8@H@DZ, >, @$b2"H,:\>@ b&:b`HFb H"84<4 0,, RH@ 4 >@D<Z, D,(J:4DJ`V4, @H&,HFH&,>>@FH\ (@FJ*"DFH&",
4 @HD4P",HFb :`$@, >"<,D,>4, D,T"H\ B,D&Z6 &@BD@F 4:4 &@BD@F @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&-R:,>@&
2" *,b>4b <,0*J>"D@*>ZN @D(">42"P46158. % >,< D"2XbF>b,HFb, RH@ FH"H\b 13 >, B@&H@Db,H

4F8:`R"`VJ` @(@&@D8J, F@*,D0"VJ`Fb & HD,N *DJ(4N FH"H\bN @ >,BD4F&@,>44, & F4:J >,0,:">4b
"&8:`R,>4b & BD@,8H 8"8@(@-:4$@ B@:@0,>4b, 8@H@D@, <@(:@ $Z &ZD"24H\ 4*,` @ B@*R4>,>44 *,6FH&4b
<,0*J>"D@*>@6 @D(">42"P44 8@>HD@:` (@FJ*"DFH&", >" H,DD4H@D44 8@H@D@(@ ^H" @D(">42"P4b BD42&">"
*,6FH&@&"H\"159. %<,FH, F H,< & 8@<<,>H"D44 @H<,R",HFb, RH@ BD4 @BD,*,:,>>ZN @$FH@bH,:\FH&"N

(@FJ*"DFH&@ <@0,H FH"H\ @H&,HFH&,>>Z< 2" B@&,*,>4, <,0*J>"D@*>@6 @D(">42"P44 >" ,(@ H,DD4H@D44,
>"BD4<,D, & D,2J:\H"H, F@&<,FH>ZN *,6FH&46 F ^H@6 @D(">42"P4,6.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\, 13

258. 7"8 @H<,R":@F\, Db* BD"&4H,:\FH& B@*>4<":4 &@BD@FZ @ BD4F&@,>44 (@FJ*"DFH&J *,6FH&46

<,0*J>"D@*>ZN @D(">42"P46 & 8@>H,8FH, D"FF<@HD,>4b FH"H\4 9.7@>8D,H>ZN 2"<,R">46 B@ FH"H\, 13 >,
B@FHJB":@.

?H&,HFH&,>>@FH\ (@FJ*"DFH& 2" B@&,*,>4, <,0*J>"D@*>ZN @D(">42"P46

259. 7D@<, 4 B@<4<@ BD@$:,<Z B@:@0,>46 @ ">,BD4F&@,>44", 8@H@D"b J0, ">":424D@&":"F\ &ZT,,
FH"H\b 13 &Z2Z&",H Db* *DJ(4N HDJ*>@FH,6:

155 AD4<,R"H,:\>@, RH@ @$" BD,P,*,>H" & @H>@T,>44 FH"H\4 12, BD4&,*,>>Z, & 8@<<,>H"D44
(BJ>8H 8), b&:b`HFb B,D&4R>Z<4 >@D<"<4, " >, >@D<"<4 BD4F&@,>4b.

156 7@<<,>H"D46 8 FH"H\, 13, BJ>8H 2.
157 G"< 0,, BJ>8HZ 3—4.
158 G"< 0,, BJ>8HZ 8—9.
159 G"< 0,, BJ>8H 13.
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") =,FJV,FH&,>>@FH\ <,FH" F@$ZH4b

260. 7 &@BD@FJ @ <,FH, >"FHJB:,>4b B@&,*,>4b BD4<,>4< ">":@(4R>Z6 8@<<,>H"D46, 8@H@DZ6 $Z:
F*,:"> & @H>@T,>44 FH"H\4 12,@*>"8@ BD@$:,<" >,BD4R"FH>@FH4, 8@H@D"b, 8"8 <@0,H B@8"2"H\Fb, &ZH,8",H
42 L@D<J:4D@&84 FH"H\4 13, >@F4H $@:,, F,D\,2>Z6 N"D"8H,D. 7"8 <Z &4*,:4, H@ @$FH@bH,:\FH&@, RH@
(@FJ*"DFH&@ *,6FH&J,H >" H,DD4H@D44 *DJ(@(@ (@FJ*"DFH&", 4<,,H `D4*4R,F8J` FJV,FH&,>>@FH\, N@Hb >4
& 8@,6 <,D, >, b&:b,HFb F"<@ B@ F,$, *@FH"H@R>Z< @F>@&">4,<, RH@$Z &,FH4 8 >"FHJB:,>4`

@H&,HFH&,>>@FH4 B@F:,*>,(@160. ?*>"8@ <,0*J>"D@*>Z, @D(">42"P44 &F,(*" *,6FH&J`H & @$V,<-H@ >"
H,DD4H@D44 "4>@FHD">>@(@" (@FJ*"DFH&". )"0, B@ @H>@T,>4` 8 BD4>4<"`V,<J (@FJ*"DFH&J, F 8@H@DZ<
J >,, 4<,`HFb @F@$Z, @H>@T,>4b,<,0*J>"D@*>"b @D(">42"P4b`D4*4R,F84 &F, D"&>@ b&:b,HFb "$F@:`H>@
F"<@FH@bH,:\>Z< FJ$X,8H@<, 4 >,:\2b @04*"H\, RH@ BD4>4<"`V,, (@FJ*"DFH&@ $J*,H $D"H\ >" F,$b 8"8J`-
H@ @F@$J` @H&,HFH&,>>@FH\ 2" ,, *,6FH&4b 4:4 ,, *@:(4. #@:,, H@(@, 8"8 @H<,R",HFb & 8@<<,>H"D44,
FJV,FH&J,H BD4>P4B >,2"&4F4<@FH4 <,0*J>"D@*>ZN @D(">42"P46, 8@H@DZ6 @H:4R",H F4HJ"P4` 4

&@2<@0>@ *"0, BD,&":4DJ,H & FD"&>,>44 F B@:@0,>4,<, 8@(*" @*>@ (@FJ*"DFH&@ *,6FH&J,H >" H,DD4H@D44
*DJ(@(@161. A@ ^H4< F@@$D"0,>4b<, H@ @$FH@bH,:\FH&@, RH@ <,0*J>"D@*>"b @D(">42"P4b *,6FH&@&":" >"
H,DD4H@D44 (@FJ*"DFH&", BD,*FH"&:b,HFb F@&,DT,>>@ >,6HD":\>Z< & H@<, RH@ 8"F",HFb @H&,HFH&,>>@FH4
^H@(@ (@FJ*"DFH&", F@(:"F>@ <,0*J>"D@*>@<J BD"&J, 2" *,6FH&4b J8"2">>@6 @D(">42"P44. =@ *"0, BD4
^H@< &Z*,:,>4, & FH"H\, 13 ^H@(@ >,6HD":\>@(@ L"8H@D" & 8"R,FH&, @F>@&">4b *:b >,BD4F&@,>4b 8"0,HFb
8D"6>, >,J<,FH>Z<.

b) AD@$:,<" FJV,FH&"

261. EJV,FH&J,H $@:,, T4D@846 &@BD@F BD4F&@,>4b (@FJ*"DFH&J B@&,*,>4b <,0*J>"D@*>ZN

@D(">42"P46, 8@H@DZ6 F BD4>bH4,< FH"H\4 13 BD4@$D,: (@D"2*@ $@:,, &"0>@, 2>"R,>4, F JR,H@< FB@D@&,
& R"FH>@FH4, & @H>@T,>44 ;,0*J>"D@*>@(@ F@&,H" B@ @:@&J162 4 !D"$F8@6 @D(">42"P44 B@

4>*JFHD4":42"P44163. E"<@, *,H":\>@, 4FF:,*@&">4, ^H@6 BD@$:,<Z, & 8@H@D@< JR4HZ&"`HFb ^H4

F@$ZH4b, $Z:@ BD@&,*,>@ 3>FH4HJH@< <,0*J>"D@*>@(@ BD"&", 8@H@DZ6 & 1995(@*J &ZD"$@H": HV"H,:\>@
BD@*J<">>J` D,2@:`P4` B@ ^H@<J &@BD@FJ164. % ^H@6 D,2@:`P44 <,FH@>"N@0*,>4, @D(">42"P44 4:4 ,,
*,bH,:\>@FH\ >, >"2&">Z & R4F:, FJV,FH&,>>ZN L"8H@D@& BD4 @BD,*,:,>44 @H&,HFH&,>>@FH4 (@FJ*"DFH&"

2" ,, *,6FH&4b. #@:,, H@(@, & FH"H\, 6 J8"2">>@6 D,2@:`P44, (*, B,D,R4F:b,HFb Db* L"8H@D@&, 8@H@DZ, >,
*@:0>Z JR4HZ&"H\Fb *:b ^H@6 P,:4, H,DD4H@D4":\>@, D"FB@:@0,>4, H@0, >, JB@<b>JH@. ="&,D>@,, ^H@
@$FH@bH,:\FH&@ $Z:@ F@RH,>@ "$F@:`H>@ >,FJV,FH&,>>Z<.

160 !>":42 D"FF<@HD,>4b *,:" B@ BD@:4&J 7@DLJ F<. BJ>8H 253,&ZT,.
161 ="BD4<,D, BD4>P4B 4<<J>4H,H" <,0*J>"D@*>@6 @D(">42"P44 @H `D4F*48P44 FJ*@&

H,DD4H@D4":\>@(@ (@FJ*"DFH&" b&:b,HFb $@:,, @$T4D>Z<, R,< BD4>P4B 4<<J>4H,H"
4>@FHD">>@(@ (@FJ*"DFH&". ?HR"FH4 ^H@ <@0>@ @$XbF>4H\ 4FH@D4R,F8@6 F:JR"6>@FH\`, >@
@HR"FH4 4 H,< N@Hb $Z, RH@ & >,< @HD"0,>@ LJ>8P4@>":\>@, D"2:4R4, <,0*J (@FJ*"DFH&"<4 4
<,0*J>"D@*>Z<4 @D(">42"P4b<4.

162 J.H. Rayner (Mincing Lane) Ltd. v Department of Trade and Industry[1990] 2 AC 418 (England, House of
Lords), 81 International Law Reports 669; Maclaine Watson & Co Ltd. v Council and Commission of the
European Communities[1990] 1 ECR 1797 (ECJ).

163 Westland Helicopters Ltd. v Arab Organization for Industrialization(ICC Award, 1985) 80 International
Law Reports 595; Arab Organization for Industrialization v Westland Helicopters Ltd.(1988) 80
International Law Reports 622 (Switzerland, Federal Supreme Court); Westland Helicopters Ltd. v Arab
Organization for Industrialization[1995] QB 282; 108 International Law Reports 564 (England, High
Court).

164 (1996) 66-II Annuaire de l’Institut de Droit International444. For the travauxsee (1995) 66-I Annuaire de
l’Institut de Droit International251.
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C,8@<,>*"P4b

262. %@BD@F @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 2" *,6FH&4b <,0*J>"D@*>ZN @D(">42"P46 *@:0,>

D"FF<"HD4&"H\Fb 8"8 F"<@FH@bH,:\>Z6 &@BD@F & 8@>H,8FH, $@:,, T4D@8@(@ 8DJ(" &@BD@F@&, F&b2">>ZN F
&@2>48>@&,>4,< @H&,HFH&,>>@FH4 2" *,6FH&4b <,0*J>"D@*>ZN @D(">42"P46. E H@R84 2D,>4b FJV,FH&"
BD"&@&ZN >@D< BD4F&@,>4b, & FH"H\, 13 FH"&bHFb >,J<,FH>Z, &@BD@FZ a contrario,8@H@DZ, >48"8 >,
D,T"`HFb. ]HJ FH"H\` F:,*J,H 4F8:`R4H\. %<,FH@ >,, F:,*J,H &>,FH4 4F8:`R"`VJ` @(@&@D8J,
D,2,D&4DJ`VJ` :`$@6 &@BD@F @$ @H&,HFH&,>>@FH4, F@(:"F>@ <,0*J>"D@*>@<J BD"&J, <,0*J>"D@*>@6
@D(">42"P44 4:4 :`$@(@ (@FJ*"DFH&" 2" *,6FH&4b <,0*J>"D@*>@6 @D(">42"P44165. =,8@H@DZ, ^:,<,>HZ
8@<<,>H"D4b 8 FH"H\, 13 <@0>@ &8:`R4H\ & 8@<<,>H"D46 8 4F8:`R"`V,6 @(@&@D8,.

j) EH"H\b 14:A@&,*,>4, @D(">@& B@&FH">R,F8@(@ *&40,>4b/ EH"H\b 15:AD4F&@,>4, (@FJ*"DFH&J
*,b>4b B@&FH">R,F8@(@ *&40,>4b,8@H@D@, FH">@&4HFb >@&Z<BD"&4H,:\FH&@< (@FJ*"DFH&" 4:4
BD4&@*4H 8 F@2*">4` >@&@(@ (@FJ*"DFH&"

263. A@:@0,>4, "B@&FH">R,F84N *&40,>46" D"FF<"HD4&",HFb & *&JN FH"H\bN, RH@ @HD"0",H &"0>@,
4FH@D4R,F8@, 2>"R,>4, ^H@6 BD@$:,<Z 4 F@:4*>Z6 @$X,< >"8@B:,>>@6 "D$4HD"0>@6 BD"8H484. EH"H\b
14 BD,*FH"&:b,H F@$@6 8:"J2J:J @ ">,BD4F&@,>44", " FH"H\b 15 >@D<J BD4F&@,>4b. ]H4 *&, FH"H\4 J*@$>,,
D"FF<"HD4&"H\ &<,FH,.

264. EH"H\b 14 BD,*JF<"HD4&",H, RH@:

1. A@&,*,>4, @D(">" B@&FH">R,F8@(@ *&40,>4b, 8@H@D@, JH&,D*4:@F\ >" H,DD4H@D44 (@FJ*"DFH&"
4:4 >" :`$@6 *DJ(@6 H,DD4H@D44, >"N@*bV,6Fb B@* JBD"&:,>4,< ^H@(@ (@FJ*"DFH&", >, *@:0>@,
F@(:"F>@ <,0*J>"D@*>@<J BD"&J, D"FF<"HD4&"H\Fb 8"8 *,b>4, ^H@(@ (@FJ*"DFH&".

2. AJ>8H 1 >, >">@F4H JV,D$" BD4F&@,>4` 8"8@<J-:4$@ (@FJ*"DFH&J :`$@(@ *DJ(@(@ B@&,*,>4b,
8@H@D@, 4<,,H @H>@T,>4, 8 B@&,*,>4` @D(">" B@&FH">R,F8@(@ *&40,>4b 4 8@H@D@, *@:0>@

D"FF<"HD4&"H\Fb 8"8 *,b>4, ^H@(@ (@FJ*"DFH&" >" @F>@&">44 FH"H,6 5—10.

3. C"&>Z< @$D"2@< BJ>8H 1 >, >">@F4H JV,D$" BD4F&@,>4` B@&,*,>4b @D(">" B@&FH">R,F8@(@
*&40,>4b ^H@<J *&40,>4` &@ &F,N F:JR"bN, 8@(*" H"8@, BD4F&@,>4, <@0,H BD@42&@*4H\Fb
F@(:"F>@ <,0*J>"D@*>@<J BD"&J.

265. EH"H\b 15 BD,*JF<"HD4&",H, RH@:

1. ),b>4, B@&FH">R,F8@(@ *&40,>4b, 8@H@D@, FH">@&4HFb >@&Z< BD"&4H,:\FH&@< (@FJ*"DFH&",
*@:0>@ D"FF<"HD4&"H\Fb 8"8 *,b>4, ^H@(@ (@FJ*"DFH&". ?*>"8@ H"8@, BD4F&@,>4, >, >">@F4H
JV,D$" BD4F&@,>4` ^H@<J (@FJ*"DFH&J B@&,*,>4b, 8@H@D@, *@:0>@ $Z:@ D"FF<"HD4&"H\Fb D">,,
8"8 *,b>4, ^H@(@ (@FJ*"DFH&" >" @F>@&">44 FH"H,6 5—10.

2. ),b>4, B@&FH">R,F8@(@ *&40,>4b, & D,2J:\H"H, *,bH,:\>@FH4 8@H@D@(@ &@2>48:@ >@&@,

(@FJ*"DFH&@ >" R"FH4 H,DD4H@D44 D">,, FJV,FH&@&"&T,(@ (@FJ*"DFH&" 4:4 >" 8"8@6- :4$@
H,DD4H@D44 B@* ,(@ JBD"&:,>4,<, *@:0>@ D"FF<"HD4&"H\Fb 8"8 *,b>4, ^H@(@ >@&@(@ (@FJ*"DFH&".

266. % F&@,< 8@<<,>H"D44 8 FH"H\, 14 7@<4FF4b @H<,R",H, RH@ 8"8 H@:\8@ @D(">42@&">>@,

B@&FH">R,F8@, *&40,>4, >"R4>",H F&@, F"<@FH@bH,:\>@, FJV,FH&@&">4,, &<,>4H\ (@FJ*"DFH&J

@H&,HFH&,>>@FH\ $J*,H >" D,*8@FH\ F:@0>@, " H@ 4 >,&@2<@0>@, B@F8@:\8J 8 H@<J &D,<,>4 ^H@ *&40,>4,

165 A"D"::,:\>J` D,8@<,>*"P4` @ F>bH44 FFZ:@8 >" <,0*J>"D@*>Z, @D(">42"P44 & FH"H\, 9 F<.
BJ>8H 234,&ZT,.
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"B@:>@FH\` &Z6*,H 42 B@* ,(@ 8@>HD@:b"166. %F:,* 2" ">":42@< @$T4D>@6 "D$4HD"0>@6

`D4FBDJ*,>P44167, *4B:@<"H4R,F8@6 BD"8H484168 4 >"JR>@6 :4H,D"HJDZ169, & 8@<<,>H"D44

D,T4H,:\>@ B@*H&,D0*",HFb, RH@ (@FJ*"DFH&@, >" H,DD4H@D44 8@H@D@(@ >"N@*4HFb B@&FH">R,F8@, *&40,>4,,
>, >,F,H @H&,HFH&,>>@FH4 2" B@&,*,>4, B@F:,*>,(@, 2" 4F8:`R,>4,< 8D"6>, @F@$ZN F:JR",&, 8@(*"
(@FJ*"DFH&@ *@:0>@ $Z:@ BD4>bH\ <,DZ B@ BD,*JBD,0*,>4` BD4R4>,>4b &D,*". ]H" >@D<"

FL@D<J:4D@&">" & 8"H,(@D4R,F8@6 L@D<,; & R"FH>@FH4 @H&,D(",HFb, RH@ (@FJ*"DFH&@ >,F,H @H&,HFH&,>>@FH\
2" "@$ZR>Z, "*<4>4FHD"H4&>Z, LJ>8P44, &ZB@:>b,<Z, @D(">"<4 B@&FH">R,F8@(@ *&40,>4b >" H@6 R"FH4
H,DD4H@D44 (@FJ*"DFH&", 8@H@D"b >"N@*4HFb B@* 4N 8@>HD@:,<"170. E *DJ(@6 FH@D@>Z, @H&,HFH&,>>Z< 2"
F@$FH&,>>Z, *,b>4b <@0,H $ZH\ BD42>">@ F"<@ B@&FH">R,F8@, *&40,>4,171.

267. ]H4 *&, >@D<Z, 2"8D,B:,>>Z, & FH"H\, 15, @$XbF>b`HFb & 8@<<,>H"D44 @D(">42"P4@>>@6

BD,,<FH&,>>@FH\` B@&FH">R,F8@(@ *&40,>4b, 8@H@D@<J J*",HFb F<,FH4H\ BD,*Z*JV,, BD"&4H,:\FH&@ ^H@(@
(@FJ*"DFH&" 4:4 *"0, F@2*"H\ >@&@, (@FJ*"DFH&@ >" R"FH4 ,(@ H,DD4H@D44172. ]H@ >, 4<,,H >48"8@(@
@H>@T,>4b 8 BD"&@BD,,<FH&J (@FJ*"DFH&; & B,D&@< F:JR", >48"8@(@ BD"&@BD,,<FH&" (@FJ*"DFH& >,

BD@4FN@*4H, " & B@F:,*>,< F:JR", >@D<" BD,,<FH&,>>@FH4 BD4<,>b,HFb &>, 2"&4F4<@FH4 @H H@(@, >,F,H
4:4 >, >,F,H F"<@ (@FJ*"DFH&@-BD,*T,FH&,>>48 @H&,HFH&,>>@FH\ 2" ^H@ B@&,*,>4, (F@(:"F>@ FH"H\, 14,
B@RH4 &F,(*" >, $J*,H >,FH4)173. G"84< @$D"2@< >, bF>@, 8"84< b&:b,HFb F4FH,<"H4R,F8@, 4:4

FHDJ8HJD>@, @$@F>@&">4, @H&,HFH&,>>@FH4, @*>"8@, B@ 8D"6>,6 <,D,, BD,*Z*JV"b `D4*4R,F8"b BD"8H48"
4 H,@D4b H&,D*@ B@*8D,B:b`H ^H4 *&, >@D<Z, 42:@0,>>Z, & FH"H\, 15174.

268. AD4 L@D<J:4D@&">44 >@D<Z ">,BD4F&@,>4b" & FH"H\, 14 4 >@D<Z BD4F&@,>4b & FH"H\, 15,
7@<4FF4b >, *,:":" «D"2:4R4b...<,0*J D"2>Z<4 8"H,(@D4b<4 B@&FH">R,F84N *&40,>46 >" @F>@&,

&@2<@0>@6 <,0*J>"D@*>@6 "2"8@>>@FH4" 4:4 &@2<@0>@6 >,2"8@>>@FH4 4N BD4N@*" 8 &:"FH4, >,F<@HDb
>" HJ &"0>@FH\, 8@H@DJ` B@*@$>@, D"2:4R4, <@0,H 4<,H\ & *DJ(4N JF:@&4bN»175.

7@<<,>H"D44 BD"&4H,:\FH& B@ FH"H\b< 14 4 15

166 7@<<,>H"D46 8 FH"H\, 14, BJ>8H 4.
167 G"< 0,, BJ>8HZ 12—18.
168 G"< 0,, BJ>8HZ 19—23.
169 G"< 0,, BJ>8HZ 24—27.
170 G"< 0,, BJ>8H 26.
171 G"< 0,, BJ>8H 28, F@ FFZ:8@6 >" >,8@H@DZ, $@:,, *"&>4, BD,P,*,>HZ.
172 7@<<,>H"D46 8 FH"H\, 15, BJ>8HZ 2—6.="Db*J F H,<, RH@ & 8"R,FH&, @$@F>@&">4b

@H&,HFH&,>>@FH4 $,D,HFb @D(">42"P4@>>"b BD,,<FH&,>>@FH\, & 8@<<,>H"D44 H"80, (@&@D4HFb,
RH@ ^H" >@D<" BD4<,>4<" «8 8@":4P4@>>@<J BD"&4H,:\FH&J, 8@H@D@, <@0,H $ZH\
FL@D<4D@&">@ & D,2J:\H"H, F@(:"T,>4b <,0*J "2"8@>>Z<4" &:"FHb<4 4 DJ8@&@*4H,:b<4
D,&@:`P4@>>@(@ *&40,>4b», H"< 0,, BJ>8H 17.3<,`HFb F@<>,>4b & @H>@T,>44 H@(@, F:,*J,H
:4 H"8 *":,8@ D"FBD@FHD">bH\ ^H@H BD4>P4B BD4<,>4H,:\>@ 8 BD"&4H,:\FH&"< >"P4@>":\>@(@

BD4<4D,>4b. '@FJ*"DFH&@ >, *@:0>@ >,FH4 @H&,HFH&,>>@FH\ 2" *,6FH&4b >"F4:\FH&,>>@(@
@BB@24P4@>>@(@ *&40,>4b :4T\ B@H@<J, RH@ & 4>H,D,F"N @$V,(@ <4D>@(@ JD,(J:4D@&">4b
^:,<,>HZ ^H@6 @BB@24P44 &N@*bH & F@FH"& D,L@D<4D@&">>@(@ BD"&4H,:\FH&". =" ^H@H FR,H &
8@<<,>H"D44 *@:0>" $ZH\ 8"8"b-H@ @(@&@D8".

173 G"< 0,, BJ>8H 8.
174 G"< 0,, BJ>8HZ 9—16.32 `D4*4R,F8@6 BD"8H484 *@ 1930(@*" BD4&,*,> H@:\8@ @*4> F:JR"6.

!>":42 H,@D44 4 B@BZH@8 8@*4L48"P44 F<. H"< 0,, BJ>8HZ 18—19.
175 G"< 0,, BJ>8H 20.
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269. !&FHD4b 2"<,R",H, RH@:

«%@BD@F @ B@&,*,>44 @D(">@& B@&FH">R,F8@(@ *&40,>4b, @ 8@H@D@< (@&@D4HFb & FH"H\bN 14 4 15,
&Z2Z&",H 2>"R4H,:\>Z, F@<>,>4b 4 HD,$J,H *":\>,6T,(@ D"FF<@HD,>4b. % R"FH>@FH4, ^H@ 8"F",HFb
BJ>8H" 2 FH"H\4 14 4 BJ>8H" 1 FH"H\4 15.%2"4<@F&b2\ <,0*J B,D&Z< 4 &H@DZ< BD,*:@0,>4b<4 &
BJ>8H, 1 FH"H\4 15 F:,*J,H D"FF<@HD,H\ ,V, D"2 & F&,H, JD@8@&, 42&:,R,>>ZN 42 B@:@0,>4b &
%@FH@R>@6 +&D@B, B@F:, B"*,>4b "0,:,2>@(@ 2">"&,F"" 4 42 *DJ(4N F:JR",& (D"0*">F84N

&@:>,>46»176.

% $@:,, D">>,< 8@<<,>H"D44 !&FHD4b @H<,R":", RH@ FH"H\b 14 FB,P4":\>@ >, 8"F",HFb "F:JR"b
B@&FH">R,F8@(@ *&40,>4b, BD42>">>@(@ 4>@FHD">>Z<4 (@FJ*"DFH&"<4 & 8"R,FH&, <,FH>@(@ BD"&4H,:\FH&"
*,-L"8H@, 8@H@D@, & 8@>P, 8@>P@& >, JH&,D*4:@F\ & 8"8@6-:4$@ L@D<,, BD,*JF<@HD,>>@6 & FH"H\, 15, "
B@H,DB,:@ B@D"0,>4, @H P,>HD":\>@(@ BD"&4H,:\FH&"", 4 &ZF8"2":"F\ 2" &>,F,>4, JH@R>,>4b177.

270. KD">P4b BD,*:"(",H >@&J` L@D<J:4D@&8J *:b FH"H\4 14, JFH">"&:4&"`VJ` BD,2J<BP4`

@H&,HFH&,>>@FH4, 8@H@D"b <@0,H $ZH\ F>bH" & F:JR", L@DF-<"0@D>ZN @$FH@bH,:\FH& 4 H.B., &<,FH, F
4F8:`R,>4,< BJ>8H@& 2 4 3, FL,D" BD4<,>,>4b 8@H@DZN "@F@$,>>@ >, bF>"". AD,*:"(",HFb B@ FJH4
F@&,DT,>>@ >@&"b D,*"8P4b ^H@6 FH"H\4 & F:,*J`V,6 L@D<J:4D@&8,:

"A@&,*,>4, @D(">" 4:4 "(,>H" B@&FH">R,F8@(@ *&40,>4b >" H,DD4H@D44 (@FJ*"DFH&" 4:4 >" :`$@6
*DJ(@6 H,DD4H@D44, >"N@*bV,6Fb B@* ,(@ `D4F*48P4,6, >, FR4H",HFb *,b>4,< ^H@(@ (@FJ*"DFH&":

") ,F:4 ^H@ (@FJ*"DFH&@ @$@F>J,H, RH@ *">>@, *,b>4, $Z:@ F@&,DT,>@ ^H4< B@&FH">R,F84<

*&40,>4,<; 4

b) ,F:4 ^H@ (@FJ*"DFH&@ @$@F>J,H, RH@ @>@ 2"8@>>Z< @$D"2@< @FJV,FH&:b:@ LJ>8P44,
8"F"`V4,Fb ,(@ H,DD4H@D4":\>@6 `D4F*48P44 >"* F@@H&,HFH&J`V4<4 H,DD4H@D4b<4"178.

271. E@,*4>,>>@, 7@D@:,&FH&@ @H<,R",H, RH@:

"/,:"H,:\>@, RH@$Z >@&@, BD"&4H,:\FH&@ >, 4<,:@ &@2<@0>@FH4 J8:@>bH\Fb @H <,0*J>"D@*>@6
@H&,HFH&,>>@FH4 2" *,b>4b, B@FD,*FH&@< 8@H@DZN @>@ BD4T:@ 8 &:"FH4, @F@$,>>@ ,F:4 FJV,FH&J,H
8@>8D,H>"b &,D@bH>@FH\ >">,F,>4b JV,D$" 4>@FHD">>Z< (@FJ*"DFH&"< 4 (D"0*">"< &@ &D,<b

B@&FH">R,F8@6 $@D\$Z. %<,FH, F H,<... BD,*@FH"&:,>4, *@$4&T4<Fb JFB,N" B@&FH">P"< BD"&"

*"&"H\ F@(:"F4, >" @HN@* @H `D4*4R,F84N @$b2"H,:\FH& B@ @H>@T,>4` 8 (@FJ*"DFH&J, (D"0*">"<4
8@H@D@(@ @>4 b&:b`HFb, <@0,H $ZH\ 4FH@:8@&">@ 8"8 B@@VD,>4, >,F@$:`*,>4b H"84N

@$b2"H,:\FH& >" 8D4H4R,F8@< ^H"B, *:b ^H@(@ (@FJ*"DFH&" 4:4 *"0, B@@VD,>4, &<,T"H,:\FH&"

HD,H\4N (@FJ*"DFH& & ,(@ &>JHD,>>4, *,:". A@^H@<J BD,*FH"&:b,HFb P,:,F@@$D"2>Z< & 4>H,D,F"N
FH"$4:\>@FH4 2">bH\ B@24P4`, & F@@H&,HFH&44 F 8@H@D@6 :4T\ >"N@*bV,,Fb J &:"FH4 BD"&4H,:\FH&@
<@0,H *"&"H\ F@(:"F4, >" @HN@* @H `D4*4R,F84N @$b2"H,:\FH&..."179.

]H@ 2"<,R">4, 8"F",HFb >, FH@:\8@ FH"H\4 15, F8@:\8@ &@BD@F" @ H@<, <@0,H :4 4 BD4 8"84N

@$FH@bH,:\FH&"N F@(:"F4,, *">>@, B@&FH">R,F84< *&40,>4,<, >":"("H\ @$b2"H,:\FH&" >" (@FJ*"DFH&@ *:b
P,:,6 FH"H\4 30.]H@H &@BD@F, F@@H&,HFH&,>>@, $J*,H D"2@$D"> BD4 D"FF<@HD,>44 >"2&">>@6 FH"H\4.

?BD,*,:,>4, B@>bH4b "B@&FH">R,F8@, *&40,>4,"

176 A/CN.4/488,FHD. 48 4 49.
177 +0,(@*>48... 1980(@*, H@< II (R"FH\ B,D&"b), FHD. 103.
178 A/CN.4/488,FHD. 48.
179 A/CN.4/488,FHD. 92—93.



A/CN.4/490/Add.5
Russian
Page 45

272. % 8@<<,>H"D44 F@*,D04HFb @H8"2 @H B@BZH84 *"H\ 8"8@,-:4$@ @BD,*,:,>4, B@>bH4`

"B@&FH">R,F8@, *&40,>4," >" H@< @F>@&">44, RH@ ^H@H &@BD@F 8"F",HFb >, @H&,HFH&,>>@FH4, "
<,0*J>"D@*>@6 BD"&@FJ$X,8H>@FH4180. % >,<, <,0*J H,<, @H<,R",HFb, RH@ 4<,`HFb &&4*J B@&FH">R,F84,
*&40,>4b 8"8 >" H,DD4H@D44 "*">>@(@" (@FJ*"DFH&", H"8 4 >" H,DD4H@D44 HD,H\,(@ (@FJ*"DFH&"181. ]H@
@$FH@bH,:\FH&@ HD,$J,H >,F8@:\84N 2"<,R">46.

273. AD,0*, &F,(@ *":,8@ >, &F, D"FF<"HD4&"&T4,Fb D">,, B@&FH">R,F84, *&40,>4b @H&,R":4 H@<J

JD@&>` HD,$@&">46, 8@H@DZ6 <@( $Z JFH">"&:4&"H\ 4N <,0*J>"D@*>J` BD"&@FJ$X,8H>@FH\ 8"8 &@``V4N
FH@D@>, 4 B@F:,*J`V,, D"2&4H4, F@$ZH46 <":@ R,< B@*H&,D0*",H 4*,` @ BD"&@FJ$X,8H>@FH4 &@``V4N
F4: &@@$V,. ="BD4<,D, BD"8H4R,F84 JN@*4H & BD@T:@, BD42>">4, F@FH@b>4b &@6>Z &@ &>JHD,>>4N

&@@DJ0,>>ZN 8@>L:48H"N. % 8"R,FH&, @D4,>H4D", &F, 0,, 2*,F\ <@0>@ &2bH\ 8D4H,D46 BD4<,>,>4b
2"8@>@& &@@DJ0,>>@(@ 8@>L:48H", 8@H@DZ6 $Z: JFH">@&:,> & AD@H@8@:, II 1977 (@*". % BJ>8H, 1 FH"H\4
1 4<,`HFb & &4*J ">H4BD"&4H,:\FH&,>>Z, "&@@DJ0,>>Z, F4:Z 4:4 *DJ(4, @D(">42@&">>Z, &@@DJ0,>>Z,
(DJBBZ, 8@H@DZ,, >"N@*bF\ B@* @H&,HFH&,>>Z< 8@<">*@&">4,<, @FJV,FH&:b`H H"8@6 8@>HD@:\ >"* R"FH\`
H,DD4H@D44 [F@@H&,HFH&J`V,(@ (@FJ*"DFH&"], 8@H@DZ6 B@2&@:b,H 4< @FJV,FH&:bH\ >,BD,DZ&>Z, 4

F@(:"F@&">>Z, &@,>>Z, *,6FH&4b 4 BD4<,>bH\ >"FH@bV46 AD@H@8@:", 4 *":,, BJ>8H 2 FH"H\4 1 H"84,
(DJBBZ >, @H>@F4H "8 F:JR"b< >"DJT,>4b &>JHD,>>,(@ B@Db*8" 4 &@2>48>@&,>4b @$FH">@&84 &>JHD,>>,6
>"BDb0,>>@FH4 H"84<, 8"8 $,FB@Db*84, @H*,:\>Z, 4 FB@D"*4R,F84, "8HZ >"F4:4b 4 4>Z, "8HZ

">":@(4R>@(@ N"D"8H,D"". % 8@>H,8FH, >"2&">>ZN AD@H@8@:@& @BD,*,:,>4, H"84N &@@DJ0,>>ZN F4:, 8"8
"">H4BD"&4H,:\FH&,>>ZN", *,6FH&4H,:\>@ B,D,*",H, 8"8 8"0,HFb, >"4$@:,, FJV,FH&,>>Z6 BD42>"8

"B@&FH">R,F8@(@ *&40,>4b", @*>"8@ *"0, *&40,>4,, b&>@ @$:"*"`V,, &F,<4 N"D"8H,D4FH48"<4,
B,D,R4F:,>>Z<4 & BJ>8H, 2 FH"H\4 1, >, @$b2"H,:\>@ $J*,H BD42>">@ 8"8 *&40,>4,, 4<,`V,,
<,0*J>"D@*>J` BD"&@FJ$X,8H>@FH\. #@:,, H@(@, ,F:4 @$@F>@&">4,< >@D<Z BD4F&@,>4b, F@*,D0"V,6Fb
& FH"H\, 15, b&:b,HFb 4>FH4HJP4@>":\>"b BD,,<FH&,>>@FH\ 4 BD,,<FH&,>>"b @H&,HFH&,>>@FH\

F@@H&,HFH&J`V4N @D(">42<@& 2" 4N *,6FH&4b & N@*, 4N &@@DJ0,>>@(@ BD@H4&@FH@b>4b, H@ >,H @F>@&">46
*:b H@(@, RH@$Z BD4<,>,>4, ^H@6 >@D<Z @(D">4R4&":@F\ :4T\ F4HJ"P4b<4, 8@(*" 2" B@&FH">R,F84<
*&40,>4,< BD42>",HFb ,(@ BD"&@FJ$X,8H>@FH\.

274. %@-&H@DZN, & AD@H@8@:"N 1977(@*" BD@&@*4HFb R,H8@, D"2:4R4, <,0*J "">H4BD"&4H,:\FH&,>>Z<4"
(DJBB"<4, >" 8@H@DZ, D"FBD@FHD">b,HFb *,6FH&4, AD@H@8@:" II, 4 >"P4@>":\>@-@F&@$@*4H,:\>Z<4
*&40,>4b<4, 8@H@DZ, B@*B"*"`H B@* *,6FH&4, AD@H@8@:" I. A@F:,*>4, & BJ>8H, 4, FH"H\4 1
N"D"8H,D42J`HFb 8"8 *&40,>4b, &,*JV4, 2"8@>>J` $@D\$J 2" F"<@@BD,*,:,>4,182. %ZF8"2Z&":4F\
&@2D"0,>4b B@ B@&@*J H@(@, RH@ & FH"H\bN 14 4 15<,0*J ^H4<4 *&J<b F:JR"b<4 >, BD@&@*4HFb D"2:4R4b,
@*>"8@ >"*@ :4 BD@&@*4H\ H"8@, D"2(D">4R,>4, & @$:"FH4 BD4F&@,>4b B@&,*,>4b, B@8" ,V, bF>@FH4
>,H183. AD4F&@,>4, 8@>8D,H>@(@ B@&,*,>4b (@FJ*"DFH&J 4:4 *DJ(@<J @D(">42<J — ^H@ @*>@ *,:@, "
JFH">@&:,>4, >"DJT,>4b @$b2"H,:\FH&" — ^H@ F@&F,< *DJ(@6 &@BD@F, 4 D"2:4R4b <,0*J AD@H@8@:"<4 I
4 II <@(JH 4<,H\ @H>@T,>4, 8 B@F:,*>,<J184. %<,FH, F H,< ^H@ >, *",H >48"84N @F>@&">46 *:b

*4LL,D,>P4D@&">>@(@ @H>@T,>4b 8 D"2>Z< 8"H,(@D4b< B@&FH">R,F84N *&40,>46 *:b P,:,6 (:"&Z II. A@
^H4< F@@$D"0,>4b<, >":4R4, J B@&FH">R,F8@(@ *&40,>4b <,0*J>"D@*>@6 BD"&@FJ$X,8H>@FH4 4 ,,

180 7@<<,>H"D46 8 FH"H\, 14, BJ>8H 5.
181 7@<<,>H"D46 8 FH"H\, 15, BJ>8H 29.
182 E<. & @$V,< H. Wilson, International Law and the Use of Force by National Liberation Movements

(1988).
183 E<. H. Atlam, "National Liberation Movements and International Responsibility" in B. Simma and

S. Spinedi (eds), United Nations Codification of State Responsibility(1987) 35.
184 7 >"P4@>":\>@-@F&@$@*4H,:\>Z< *&40,>4b<, F@(:"F>@ FH"H\4 1(4)AD@H@8@:" I, BD,*Xb&:b`HFb

$@:,, &ZF@84, HD,$@&">4b B@&,*,>4b 4 @H&,HFH&,>>@FH4, R,< 8 ">H4BD"&4H,:\FH&,>>Z<
&@@DJ0,>>Z< F4:"<, >" 8@H@DZ, D"FBD@FHD">b,HFb *,6FH&4, FH"H\4 1(1)AD@H@8@:" II.
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N"D"8H,D >, *@:0>Z $ZH\ FJV,FH&,>>Z<4 @$FH@bH,:\FH&"<4 *:b BD4<,>,>4b >@D<, 2"8D,B:,>>ZN &
FH"H\bN 14 4 15.

=@D<Z, 8"F"`V4,Fb FJV,FH&", @HD"0,>>Z, & FH"H\bN 14 4 15

275. A,D,N@*b 8 D"FF<@HD,>4` FJV,FH&" >@D<, 2"8D,B:,>>ZN & ^H4N *&JN FH"H\bN, >,@$N@*4<@ BD,0*,
&F,(@ @H<,H4H\, RH@ BJ>8H 3 FH"H\4 14 8"F",HFb <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 @F&@$@*4H,:\>ZN

*&40,>46, 8@H@DZ,, ex hypothesi,>, b&:b`HFb (@FJ*"DFH&"<4. A@^H@<J @>" &ZB"*",H 42 FL,DZ *,6FH&4b
>"FH@bV4N BD@,8H@& FH"H,6 4 *@:0>" $ZH\ @BJV,>". ?H&,HFH&,>>@FH\ H"84N *&40,>46, >"BD4<,D 2"
>"DJT,>4b <,0*J>"D@*>@(@ (J<">4H"D>@(@ BD"&", <@0>@, D"2J<,,HFb BD,*JF<@HD,H\, >@ F*,:"H\ ^H@
<@0>@ & 8@<<,>H"D44.

276. 3FN@*>Z6 BD4>P4B, 2":@0,>>Z6 & FH"H\` 14, N@D@T@ JH&,D*4:Fb, @ R,< F&4*,H,:\FH&J`H

"&H@D4H,H>Z, 4FH@R>484, BD4&,*,>>Z, & 8@<<,>H"D44.AD"&*", &@2<@0>@FH\ BD42>">4b F"<@FH@bH,:\>@6
@H&,HFH&,>>@FH4 (@FJ*"DFH&" 2" *,b>4b B@&FH">R,F84N *&40,>46 F@ND">b,HFb, @*>"8@ H"8"b &@2<@0>@FH\,
D"2J<,,HFb, F@ND">b:"F\ $Z & :`$@< F:JR",, B@F8@:\8J FH"H\4 @ BD4F&@,>44 B@&,*,>4b *,6FH&J`H
F@&@8JB>@; FB,P4":\>@ &8:`R"H\ ^H@ B@:@0,>4, & BJ>8H 2 FH"H\4 14 >,H >,@$N@*4<@FH4185. ]H@
@$FH@bH,:\FH&@ F&@*4H F@*,D0">4, BJ>8H" 1 FH"H\4 14*@ JD@&>b @$@F@$:,>>@6 @(@&@D84 @ >,BD4F&@,>44.
A@ F@@$D"0,>4b<, 8@H@DZ, J0, BD4&@*4:4F\, H"84, B@:@0,>4b b&:b`HFb >,>J0>Z<4 4 >,0,:"H,:\>Z<4
& D"<8"N FL,DZ BD4<,>,>4b FH"H\4 3 4 (:"&Z II 186.

277. =,<>@(@R4F:,>>Z, FJ*,$>Z, D,T,>4b B@ &@BD@F"<, B@*B"*"`V4< B@* *,6FH&4, FH"H\4 15,
N"D"8H,D42J`HFb >,B@F:,*@&"H,:\>@FH\`.% *,:, <4>4FHD" @$@D@>Z,="<4$4b BD@H4&;&">*4>(4 (Namibia
v Mwandinghi), %,DN@&>Z6 FJ* ="<4$44 *@:0,> $Z: *"H\ H@:8@&">4, @*>@<J 42 B@:@0,>46 >@&@6
7@>FH4HJP44, (*, BD42>",HFb @H&,HFH&,>>@FH\ 2" "&F, F@&,DT,>>@," BD,0>,6 "*<4>4FHD"P4,6 _0>@6
!LD484. %@BD@F 2"8:`R":Fb & H@<, >,F,H :4 & H"8@< F:JR", ="<4$4b @H&,HFH&,>>@FH\ 2" BD"&@>"DJT,>4b,
F@&,DT,>>Z, `0>@-"LD48">F84<4 &@@DJ0,>>Z<4 F4:"<4. EJ* BD42>":, RH@ >,F,H >" @F>@&">44

BD,2J<BP44 H@(@, RH@ BD4@$D,H,>>@, BD"&@ 4FHP" >" &@2<,V,>4, JV,D$" & BD,*FH@bV,< D"2$4D"H,:\FH&,,
BD"&@, FJV,FH&@&"&T,, &B:@H\ *@ >,2"&4F4<@FH4, >, *@:0>@ @HD4P"H\Fb, & @F@$,>>@FH4 F JR,H@<

BD@&@*4<@6 >@&Z< (@FJ*"DFH&@< B@:4H484 @$V,6 BD,,<FH&,>>@FH4. % N@*, BD4>bH4b D,T,>4b, 8@H@D@,
B@ FJH4 FHD@4:@F\ >" H@:8@&">44 7@>FH4HJP44 ="<4$44, EJ* &<,FH, F H,< &ZD"24: <>,>4,, RH@ F@(:"F>@
FH"H\4 15 ">@&@, BD"&4H,:\FH&@ >"F:,*J,H @H&,HFH&,>>@FH\ 2" *,b>4b, F@&,DT,>>Z, BD,0>4<4 @D(">"<4
(@FJ*"DFH&""187. AD4 &F,< J&"0,>44 F:,*J,H F8"2"H\, RH@ 2*,F\ b&>@ FBJH">Z F4HJ"P44, BD,*JF<@HD,>>Z,
& BJ>8H"N 1 4 2.="<4$4b 8"8 >@&@, (@FJ*"DFH&@, F@2*">>@, & D,2J:\H"H,, & H@< R4F:,, *,6FH&46 ="D@*>@6
@D(">42"P44 _(@-1"B"*>@6 !LD484, BD42>">>@(@ >"P4@>":\>@-@F&@$@*4H,:\>@(@ *&40,>4b, >, >,F:"
@H&,HFH&,>>@FH4 2" B@&,*,>4, _0>@6 !LD484 & @H>@T,>44 ,, H,DD4H@D44. G@ RH@ @>" &2b:" >" F,$b
H"8J` @H&,HFH&,>>@FH\, F&4*,H,:\FH&J,H @ ,, BD4&,D0,>>@FH4 2"V4H, BD"& (D"0*">, >@ F H@R84 2D,>4b
BD4>P4B@& FH"H\4 15 BD"&@&@6 @$b2">>@FH4 H"8 B@FHJB"H\ J >,, >, $Z:@.

278. )DJ(@6 8D"6>@FH\` <@0>@ >"2&"H\ D,T,>4, %,DN@&>@(@ FJ*" I(">*Z B@ *,:J 44123 Ontario Ltd. v
Crispus Kiyonga. ]H@ *,:@ 8"F":@F\ *@(@&@D", 2"8:`R,>>@(@ @*>@6 8">"*F8@6 8@<B">4,6 F *&40,>4,<
>"P4@>":\>@(@ F@BD@H4&:,>4b & B,D4@*, 8@(*" B@F:,*>,, $Z:@ "B@&FH">R,F84< *&40,>4,<"; B@2*>,, B@F:,
BD4N@*" 8 &:"FH4 @>@ FH":@ @HD4P"H\ F&@` @H&,HFH&,>>@FH\ 2" 4FB@:>,>4, @FH"&T,6Fb R"FH4 *@(@&@D",
N@Hb 8@<B">44 B,D,T,: 2>"R4H,:\>Z6 @$X,< >,&ZB@:>,>>ZN @$b2"H,:\FH&. O,:48@< 4(>@D4DJb

185 K@D<J:4D@&8" FH"H\4 14, BD,*:@0,>>"b KD">P4,6 (BJ>8H 270,&ZT,), >, JR4HZ&",H D"2>4PJ
<,0*J BD4F&@,>4,< B@&,*,>4b 4 >"DJT,>4,< @$b2"H,:\FH&" 4, 8"8 8"0,HFb, &ZD"0",H :4T\
B,D&4R>J` >@D<J. ;,0*J H,<, 8"8 $J*,H &4*>@, BD,*:@0,>>"b KD">P4,6 FHDJ8HJD" B@FHD@,>4b
FH"H\4 @HR"FH4 4FB@:\2J,HFb & FH"H\, 15 (F<. BJ>8H 280,>40,).

186 E<. BJ>8HZ 1464 157,&ZT,.
187 1992 (2) SA 355 at pp. 359-360; 91 International Law Reports 341 at p. 361.
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<,0*J>"D@*>@, BD"&@ 4 FH"H\` 15, EJ* @H8:@>4: BD,*Xb&:,>>Z6 4F8. ?> 2"b&4:, & R"FH>@FH4, RH@ "&@
&D,<b *,6FH&4b *@(@&@D" C,FBJ$:48" I(">*" 4<,:" FH"$4:\>@, BD"&4H,:\FH&@ 4 B@^H@<J >, <@(:@ $ZH\

*&JN $@D`V4NFb 2" &:"FH\ BD"&4H,:\FH&, *,b>4b 8@H@DZN *@:0>Z BD42>"&"H\Fb 8"8 4<,`V4,

*,6FH&4H,:\>J` F4:J"188.

%Z&@*

279. =,F<@HDb >" BD@b&:,>4, H"8@6 >,B@F:,*@&"H,:\>@FH4, F:,*J,H @H<,H4H\, RH@ ^H4 *&, B@24H4&>Z,
>@D<Z BD4F&@,>4b, F@*,D0"V4,Fb & FH"H\, 15,BD,*FH"&:b`HFb BD4,<:,<Z<4 4 JFH">"&:4&"`H, >" JD@&>,
BD4F&@,>4b, FBD"&,*:4&Z6 $":">F 2"HD"(4&",<ZN BD@H4&@B@:@0>ZN 4>H,D,F@&. ?FH"`HFb, BD"&*",
HDJ*>@FH4 F @$@F>@&">4,<, @*>"8@ B@8" >4 & 8@<<,>H"D4bN BD"&4H,:\FH&, >4 & >"JR>@6 :4H,D"HJD, >,
BD,*:"(":@F\ 4F8:`R4H\ ^H4 >@D<Z FJV,FH&": $Z:4 BD,*:@0,>4b, >"@$@D@H, JF4:4H\ ^H4 >@D<Z. E:,*J,H
BD4 ^H@< B@*R,D8>JH\, RH@ >@D<Z BD4F&@,>4b & @$:"FH4 BD"&@&@(@ D,(J:4D@&">4b @H&,HFH&,>>@FH4

(@FJ*"DFH& 4<,`H @(D">4R,>>J` LJ>8P4` 4 >, >">@FbH JV,D$" &@BD@F"< *,6FH&4H,:\>@FH4 4

BD,,<FH&,>>@FH4 *@(@&@D@& & FL,D, 4N BD"&@&@(@ D,(J:4D@&">4b 4:4 :`$@<J &@BD@FJ BD"&@BD,,<FH&"

(@FJ*"DFH&189.

280. A@^H@<J BD,*:"(",HFb F*,:"H\ @*>J FH"H\` F >@&@6 L@D<J:4D@&8@6 @F>@&>ZN BD4>P4B@&,
42:@0,>>ZN & BJ>8H, 1 FH"H\4 14 4 BJ>8H"N 1 4 2 FH"H\4 15. =,F<@HDb >" HDJ*>@FH4, F&b2">>Z, F
@$@F@$:,>>@FH\` @(@&@D@8 @ >,BD4F&@,>44, BD,*FH"&:b,HFb P,:,F@@$D"2>Z< FL@D<J:4D@&"H\ FH"H\` 15
& &4*, >@D<Z >,BD4F&@,>4b, BD,*JF<"HD4&"`V,6 @BD,*,:,>>Z, 4F8:`R,>4b: ^H@ B@2&@:4H 42$,0"H\
BD@$:,<Z 2"<8>JH@FH4 4 $J*,H F:J04H\ *:b BD"&4H,:\FH& >,8@H@D@6 ("D">H4,6 H@(@, RH@ 2" >4<4 >, $J*,H
BD42>"&"H\Fb @$V"b @H&,HFH&,>>@FH\ 2" *,b>4b B@&FH">R,F84N (DJBB190.

k) A@F:,*J`V,, BD42>">4, B@&,*,>4b (@FJ*"DFH&@<

281. %F, >@D<Z BD4F&@,>4b, D"FF<"HD4&",<Z, & (:"&, II (2" 4F8:`R,>4,< B@&,*,>4b B@&FH">R,F84N
*&40,>46 F@(:"F>@ FH"H\, 15) BD,*B@:"("`H, RH@ FH"HJF :4P" 4:4 @D(">" & 8"R,FH&, @D(">" (@FJ*"DFH&",
:4$@ ,(@ B@:>@<@R4b *,6FH&@&"H\ @H 4<,>4 (@FJ*"DFH&", JFH">"&:4&"`HFb &@ &D,<b >"FHJB:,>4b

BD,*B@:"(",<@(@ BD@H4&@BD"&>@(@ B@&,*,>4b. ?*>"8@ ^H@ >, @$b2"H,:\>@ b&:b,HFb BD,*B@FZ:8@6 *:b
>,F,>4b @H&,HFH&,>>@FH4. '@FJ*"DFH&@ <@0,H & B@F:,*J`V,< BD42>"H\ 4:4 F">8P4@>4D@&"H\ B@&,*,>4,,
4>Z< @$D"2@< >, BD4F&"4<@, (@FJ*"DFH&J; & H"8@< F:JR", >,H >48"84N @F>@&">46 >, FR4H"H\ (@FJ*"DFH&@
@H&,HFH&,>>Z< 2" ^H@ B@&,*,>4,. AD42>">4, :4$@ F">8P4@>4D@&">4, <@0,H $ZH\ &ZD"0,>@ 4:4 <@0,H
B@*D"2J<,&"H\Fb, 4FN@*b 42 B@&,*,>4b (@FJ*"DFH&", @ 8@H@D@< 4*,H D,R\. G"8@6 *@B@:>4H,:\>Z6 &"D4">H
HD,$J,H D"FF<@HD,>4b.

!D$4HD"0>@, D,T,>4, "The Lighthouses Arbitration"

282. % *,6FH&4H,:\>@FH4, B@*@$>Z, BD4<,DZ 4<,:4F\ & FJ*,$>ZN D,T,>4bN 4 & BD"8H48, (@FJ*"DFH&
,V, *@ BD4>bH4b (:"&Z II. ="BD4<,D, The Lighthouses Arbitration, 8@(*" "D$4HD"0>Z6 FJ* BD42>": 'D,P4`
@H&,HFH&,>>@6 2" >"DJT,>4, F@(:"T,>4b @ 8@>P,FF44, 4>4P44D@&">>@, 7D4H@< & H@H B,D4@*, 8@(*" @>
b&:b:Fb "&H@>@<>@6 H,DD4H@D4,6 & F@FH"&, ?F<">F8@6 4<B,D44, @HR"FH4 >" @F>@&">44 H@(@, RH@

188 (1992) 11 Kampala LR 14 at p. 20; 103 International Law Reports 259 at p. 266.E:,*J,H @H<,H4H\, RH@
BD"&4H,:\FH&@ 4<,:@ Db* *DJ(4N FD,*FH& BD"&@&@6 2"V4HZ, 8@H@DZ, @>@ <@(:@ $Z 4FB@:\2@&"H\
F@(:"F>@ F@@H&,HFH&J`V4< >@D<"< *@(@&@D>@(@ BD"&".

189 %@BD@FZ BD"&@BD,,<FH&" (@FJ*"DFH& <@(JH &@2>48>JH\ & F&b24 F @(@&@D8@6, F*,:">>@6
;,0*J>"D@*>Z< EJ*@< & @H>@T,>44 @$ZR>ZN "*<4>4FHD"H4&>ZN *,6FH&46 _0>@6 !LD484 &

8@>FJ:\H"H4&>@< 2"8:`R,>44 B@ *,:J @ ="<4$44 ICJ Reports1971, p. 16 at para. 125.
190 AD,*:"(",<J` L@D<J:4D@&8J F<. & BJ>8H, 287,>40,, 4 & BD4<,R">4bN.
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>"DJT,>4, $Z:@ "B@**,D0">@ ['D,P4,6], 8"8 ,F:4 $Z ^H@ b&:b:@F\ @$ZR>@6 @B,D"P4,6...4 F@@H&,HFH&,>>@
B@**,D04&":@F\ ,` *"0, B@F:, H@(@, 8"8 @FHD@& @$D,: H,DD4H@D4":\>Z6 FJ&,D,>4H,H..."191. =,F:JR"6>@
H@, RH@ ^H@ — *,:@ @ BD"&@BD,,<FH&, (@FJ*"DFH&". EJV,FH&J,H T4D@8@, <>,>4, @ H@<, RH@ >@&@,
(@FJ*"DFH&@ & @$V,< >, >"F:,*J,H 8"8J`-:4$@ @H&,HFH&,>>@FH\ (@FJ*"DFH&"-BD,*T,FH&,>>48" & @H>@T,>44
,(@ H,DD4H@D44192. ?*>"8@, ,F:4 (@FJ*"DFH&@-BD,,<>48, FH@:8>J&T4F\ F BD@*@:0"`V4<Fb

BD@H4&@BD"&>Z< *,6FH&4,< >" F&@,6 H,DD4H@D44, @*@$Db,H 4 F@ND">b,H H"8J` F4HJ"P4`, >,<,*:,>>@
B@*D"2J<,&",HFb, RH@ @>@ BD4>4<",H @H&,HFH&,>>@FH\ 2" ^H@ BD@H4&@BD"&>@, *,b>4,.

),:@ @ *4B:@<"H4R,F8@< 4 8@>FJ:\F8@< B,DF@>":,

283. G@ 0, $Z:@ @$>"DJ0,>@ &>, 8@>H,8FH" BD"&@BD,,<FH&" (@FJ*"DFH&" & *,:, @ *4B:@<"H4R,F8@< 4

8@>FJ:\F8@< B,DF@>":, E@,*4>,>>ZN SH"H@& & G,(,D">, (United States Diplomatic and Consular Staff in
Tehran)193. % ^H@< F:JR", EJ* BD@&,: R,H8@, D"2(D">4R,>4, <,0*J BD"&@&@6 F4HJ"P4,6, >"FHJB4&T,6
>,B@FD,*FH&,>>@ B@F:, 2"N&"H" $@,&48"<4 B@F@:\FH&" E@,*4>,>>ZN SH"H@& 4 ,(@ F@HDJ*>48@&, 4 H@6,
8@H@D"b $Z:" F@2*">" & F@@H&,HFH&44 F J8"2@< 4D">F8@(@ (@FJ*"DFH&", 8@H@DZ< & BDb<@6 L@D<,

@*@$Db:@F\ 4 B@**,D04&":@F\ F:@04&T,,Fb & D,2J:\H"H, 4N *,6FH&46 B@:@0,>4,. 7"8 2"b&4: EJ*:

«?$Xb&:,>>"b "bH@::@6 M@<,6>4 B@:4H48" BD@*@:0,>4b @88JB4D@&">4b B@F@:\FH&" 4 J*,D0">4b
,(@ F@HDJ*>48@& & 8"R,FH&, 2":@0>48@& F P,:\` @8"2">4b >"04<" >" BD"&4H,:\FH&@ E@,*4>,>>ZN

SH"H@& &ZB@:>b:"F\ *DJ(4<4 @D(">"<4 &:"FH4 3D">" 4 >,@*>@8D"H>@ B@**,D04&":"F\ 4<4 &

2"b&:,>4bN, 8@H@DZ, *,:":4F\ B@ D"2>Z< B@&@*"<. C,2J:\H"H@< ^H@6 B@:4H484 $Z:@ 8@D,>>@,
42<,>,>4, BD"&@&@(@ N"D"8H,D" F4HJ"P44, F@2*">>@6 &F:,*FH&4, 2"N&"H" B@F@:\FH&" 4 &2bH4b &
2":@0>484 ,(@ *4B:@<"H4R,F8@(@ 4 8@>FJ:\F8@(@ B,DF@>":".?*@$D,>4, ^H4N *,6FH&46 F@ FH@D@>Z
"bH@::Z M@<,6>4 4 *DJ(4N @D(">@& 4D">F8@(@ (@FJ*"DFH&", " H"80, D,T,>4, @$ 4N BD@*@:0,>44
BD,&D"H4:4 *":\>,6T,, @88JB4D@&">4, B@F@:\FH&" 4 J*,D0">4, 2":@0>48@& & *,b>4b ^H@(@

(@FJ*"DFH&". #@,&484, 4>4P4"H@DZ &H@D0,>4b 4 2"N&"H4&T4, 2":@0>48@& H,B,D\ FH":4 "(,>H"<4
4D">F8@(@ (@FJ*"DFH&", 2" *,b>4b 8@H@DZN <,0*J>"D@*>J` @H&,HFH&,>>@FH\ >,F:@ F"<@

(@FJ*"DFH&@. E@(:"F>@ F@@$V,>4b<, 6<"b 1980(@*" <4>4FHD 4>@FHD">>ZN *,: (-> '@H$2"*, 2"b&4:
& H,:,4>H,D&\`, RH@ 2"N&"H "<,D48">F8@(@ B@F@:\FH&" $Z: "F@&,DT,> >"T4< >"D@*@<"...»194

32 ^H@6 &Z*,D084 >, bF>@, 4<,:@ :4 *">>@, "@*@$D,>4," B@&,*,>4b $@,&48@& :4T\ B,DFB,8H4&>@,
B@F:,*FH&4, 4:4 0, @>@ *,:":@ (@FJ*"DFH&@ 3F:"<F8"b C,FBJ$:48" 3D"> @H&,HFH&,>>Z< 2" &,F\ BD@P,FF

2"N&"H" B@F@:\FH&" 4 J*,D0">4b ,(@ B,DF@>":" ab initio. A@ FJH4, D"2>4P" >,&,:48", 8"8"b $Z:" 2">bH"
B@24P4b, B@F8@:\8J & @H>@T,>44 $@:,, D">>,(@ B,D4@*" 3F:"<F8"b C,FBJ$:48" 3D"> $Z: BD42>">
@H&,HFH&,>>Z< >" *DJ(@< BD"&@&@< @F>@&">44, H@ ,FH\ 2" >,BD4>bH4, *@FH"H@R>ZN <,D B@

BD,*JBD,0*,>4` 2"N&"H" 4:4 B@ ,(@ >,2"<,*:4H,:\>@<J BD,8D"V,>4`195. %<,FH, F H,<, <@0>@
BD,*B@:@04H\ @$FH@bH,:\FH&", BD4 8@H@DZN H"8@6 BD,*T,FH&@&"&T,6 @H&,HFH&,>>@FH4 >, <@(:@ $Z
FJV,FH&@&"H\, >"BD4<,D, 8"8 & F:JR",, 8@(*" (@FJ*"DFH&@ BD42>":@ BD@H4&@BD"&>@, B@&,*,>4, 8"8 H@:\8@
@>@ @ >,< J2>":@ 4:4 8"8 H@:\8@ @>@ JFH">@&4:@ 8@>HD@:\ >"* *">>@6 H,DD4H@D4,6. +F:4 BD42>">4,
b&:b,HFb @*>@2>"R>Z< 4 $,2@(@&@D@R>Z< (8"8@&Z< $Z:@ 2"b&:,>4, <4>4FHD" 4>@FHD">>ZN *,: 3D">",
BD@P4H4D@&">>@, EJ*@< & BD4&,*,>>@6 &ZT, &Z*,D08, 42 ,(@ D,T,>4b), H@ 4<,`HFb &F, @F>@&">4b *:b
H@(@, RH@$Z BD4*"H\ ,<J D,HD@"8H4&>@, *,6FH&4,, 8"8 ^H@ $Z:@ F*,:">@ GD4$J>":@< & "D$4HD"0>@<

191 (1956) 12 United Nations Report of International Arbitral Awards 160 at p. 198; 23 International Law
Reports 81 at p. 92.

192 E<. D.P. O’Connell, State Succession in Municipal and International Law(1967) vol. 1, p. 482.
193 ICJ Reports1980,FHD. 3.
194 G"< 0,, FHD. 35,BJ>8H 74.
195 G"< 0,, FHD. 31—33.



A/CN.4/490/Add.5
Russian
Page 49

D,T,>44 Lighthouses Arbitration196. /,:"H,:\>Z< B@F:,*FH&4,< H"8@(@ B@*N@*" b&:b,HFb H@, RH@ @>
B@2&@:b,H B@H,DB,&T,<J (@FJ*"DFH&J B@:JR4H\ D,B"D"P4` B@ @H>@T,>4` 8@ &F,<J *,b>4` 4:4 F@$ZH4`.
?> H"80, F@(:"FJ,HFb F B@24P4,6, 2"8D,B:,>>@6 & FH"H\, 15 & @H>@T,>44 B@&FH">R,F84N *&40,>46.

C,8@<,>*"P4b

284. A@ ^H4< F@@$D"0,>4b< & BD@,8HZ FH"H,6 *@:0>@ $ZH\ &8:`R,>@ B@:@0,>4, @ H@<, RH@ B@&,*,>4,,
>, BD4F&"4&",<@, 4>Z< @$D"2@< (@FJ*"DFH&J, BD4F&"4&",HFb H"8@&@<J, ,F:4 ^H@ B@&,*,>4, &B@F:,*FH&44
BD42>",HFb ^H4< (@FJ*"DFH&@< 4 & H@6 FH,B,>4, & 8"8@6 @>@ BD42>",HFb. AD4 L@D<J:4D@&8, H"8@(@
B@:@0,>4b >,@$N@*4<@ BD@&,FH4 D"2:4R4, <,0*J BD@FHZ< @*@$D,>4,< F4HJ"P44 4 ,, L"8H4R,F84<

BD42>">4,<. % <,0*J>"D@*>ZN FB@D"N (@FJ*"DFH&" <@(JH &ZFHJB"H\ F B@24P46 @BD"&*">4b @BD,*,:,>>@(@
B@&,*,>4b, H@ ,FH\ B@24P46, 8@H@DZ, <@(JH @2>"R"H\ "@*@$D,>4," 4:4 "B@**,D08J" & >,8@H@D@< @$V,<
F<ZF:,, >@ 8@H@DZ, b&>@ >, &:,8JH 2" F@$@6 &2bH4b >" F,$b 8"8@6-:4$@ @H&,HFH&,>>@FH4. % *,:, @
*4B:@<"H4R,F8@< 4 8@>FJ:\F8@< B,DF@>":, (The Diplomatic and Consular Staff case) EJ* JB@HD,$:b: H"84,
F:@&" 4 &ZD"0,>4b, 8"8 "@*@$D,>4,", "B@**,D08"", "B,R"H\ @L4P4":\>@(@ (@FJ*"DFH&,>>@(@ @*@$D,>4b",
"D,T,>4, F@ND">4H\ [F4HJ"P4`]", 4 & 8@>H,8FH, H@(@ *,:" ^H4 H,D<4>Z $Z:4 *@FH"H@R>Z<4 *:b *">>@6
P,:4. %<,FH, F H,< B@>bH4, "@*@$D,>4," 4:4 "B@**,D08"" 4<,,H F:4T8@< T4D@846 F<ZF:, RH@$Z ,(@
<@0>@ $Z:@ BD4<,>bH\ & 8"R,FH&, @$V,(@ 8D4H,D4b. A@>bH>@, >"BD4<,D, RH@ *:b P,:,6 FH"H\4 27
("A@<@V\ 4:4 F@*,6FH&4, @*>@(@ (@FJ*"DFH&" *DJ(@<J *:b F@&,DT,>4b <,0*J>"D@*>@-BD@H4&@BD"&>@(@
*,b>4b *DJ(4< (@FJ*"DFH&@<") BD@FH@, @*@$D,>4, 4:4 B@**,D08" @*>4< (@FJ*"DFH&@< BD@H4&@BD"&>@(@
B@&,*,>4b *DJ(@(@ >, b&:b,HFb *@FH"H@R>Z< @F>@&">4,< *:b &@2>48>@&,>4b @H&,HFH&,>>@FH4 B,D&@(@

(@FJ*"DFH&".% L@D<J:4D@&8, BD,*:"(",<@(@ B@:@0,>4b BD,*B@RH4H,:\>@ JB@HD,$4H\ H,D<4> "BD42>">4,",
8@H@DZ6 J0, B@b&4:Fb & >"JR>@6 :4H,D"HJD,197 4 8@H@DZ6 B@ F<ZF:J @2>"R",H, RH@ ^H@ B@&,*,>4,
B@*H&,D0*",HFb (@FJ*"DFH&@< 8"8, B@ FJH4, ,(@ F@$FH&,>>@, B@&,*,>4,198. % 8@<<,>H"D44 >"*@ JH@R>4H\,
RH@ H"8@, BD42>">4, 4:4 B@*H&,D0*,>4, *@:0>@ $ZH\ @*>@2>"R>Z<199.

285. E:,*J,H B@*R,D8>JH\, RH@ BD,*:"(",<"b >@D<" D"FBD@FHD">b,HFb 4F8:`R4H,:\>@ >" FL,DJ

BD4F&@,>4b.% @H>@T,>44 B@&,*,>4b, 8@H@D@, BD42>",HFb, >,@$N@*4<@ &F,(*" JR4HZ&"H\, >"DJT":@ :4 ^H@
B@&,*,>4, <,0*J>"D@*>Z, @$b2"H,:\FH&" BD42>"`V,(@ (@FJ*"DFH&" & 8@>8D,H>Z6 B,D4@* &D,<,>4.%@BD@F
@ BD4R"FH>@FH4 @*>@(@ (@FJ*"DFH&" 8 BD@H4&@BD"&>@<J B@&,*,>4` *DJ(@(@ (@FJ*"DFH&" D"FF<"HD4&",HFb

& (:"&, IV R"FH4 B,D&@6. ):b P,:,6 BD42>">4b B@&,*,>4b 8D4H,D4,< JFH">@&:,>4b BD@H4&@BD"&>@FH4
*@:0>Z F:J04H\ <,0*J>"D@*>Z, @$b2"H,:\FH&" BD42>"`V,(@ (@FJ*"DFH&". %,*\ B@&,*,>4, <@(:@ $ZH\
BD"&@<@R>Z< & @H>@T,>44 B,D&@>"R":\>@(@ JR"FH>48", 4:4 0, JR"FH>48@< <@(:@ $ZH\ R"FH>@, :4P@,
B@&,*,>4, 8@H@D@(@ &@@$V, >, D,(J:4DJ,HFb >,B@FD,*FH&,>>@ <,0*J>"D@*>Z< BD"&@<.A@ ^H@6 0, :@(48,
(@FJ*"DFH&@, 2"b&4&T,, @ BD42>">44 4:4 B@*H&,D0*,>44 B@&,*,>4b, 8@H@D@, b&:b,HFb BD"&@<@R>Z< F
H@R84 2D,>4b ,(@ F@$FH&,>>ZN <,0*J>"D@*>ZN @$b2"H,:\FH&, ^H4< F"<Z< @H>`*\ >, $,D,H >" F,$b

@H&,HFH&,>>@FH\ 2" BD@H4&@BD"&>@, B@&,*,>4, :`$@(@ *DJ(@(@ :4P" 4:4 @D(">42<". % H"84N F:JR"bN @>@
*@:0>@ $J*,H 4*H4 *":\T, 4 R,H8@ &2bH\ >" F,$b @H&,HFH&,>>@FH\ 2" &ZB:"HJ 8@<B,>F"P44.

196 (1956) 12 Report of International Arbitral Awards 160 at pp. 197-8; 23 International Law Reports 81 at
pp. 91-92.

197 E<., >"BD4<,D, I. Brownlie, State Responsibility. Part I(1983) pp. 157-158, 161.
198 M@Hb & ^H@< 8@>H,8FH, 4>@(*" JB@HD,$:b,HFb H,D<4> "D"H4L48"P4b", ,(@ >"*@ 42$,("H\ 42-2"

,(@ @L4P4":\>@(@ JB@HD,$:,>4b & FL,D, BD"&" *@(@&@D@& 4 & 8@>FH4HJP4@>>@< BD"&, <>@(4N

(@FJ*"DFH&. % FL,D, @H&,HFH&,>>@FH4 (@FJ*"DFH& BD42>">4, B@&,*,>4b <@0,H $ZH\
>,@L4P4":\>Z< 4 &ZH,8"H\ 42 B@&,*,>4b.

199 G"8, & "D$4HD"0>@< D,T,>44 (The Lighthouses Arbitration) @H&,HFH&,>>@FH\ 'D,P44 2"
F@&,DT,>>@, >"DJT,>4, BD"& 4FHP", 8@H@D@, $Z:@ BD4F&@,>@ "&H@>@<>@<J BD"&4H,:\FH&J
7D4H", >, $Z:" BD42>">", N@Hb 'D,P4b D">,, J8"2Z&":" >" F&@, F@(:"F4, &ZB:"H4H\ >,8@H@DJ`
8@<B,>F"P4`: (1956) 12 United Nations Reports of International Arbitral Awards 160 at p. 196; 23
International Law Reports 81 at p. 89.
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286. QH@ 8"F",HFb <,FH", 8J*" F:,*J,H B@<,FH4H\ BD,*:"(",<J` FH"H\`, H@ B@F8@:\8J @>" F:J04H
*@B@:>4H,:\>Z< @F>@&">4,< *:b JFH">@&:,>4b @H&,HFH&,>>@FH4, ,, BD,*:"(",HFb &8:`R4H\ 8"8 FH"H\`
15 bis. % BD,*:"(",<@6 FH"H\, <@0>@ R,H8@ J8"2"H\, RH@ 2" 4F8:`R,>4,< F:JR"b BD42>">4b 4:4 *DJ(4N
F:JR",&, BD,*JF<@HD,>>ZN & BD,*Z*JV4N FH"H\bN, B@&,*,>4, >, BD4F&"4&",HFb (@FJ*"DFH&J, 4 ^H@

B@:@0,>4, J<,FH>@ $Z:@ $Z JF4:4H\ & 8@<<,>H"D44. G,< F"<Z< BD,*:"(",<"b FH"H\b 15 bis<@0,H H"80,
&ZB@:>bH\ LJ>8P4` $Z&T,6 FH"H\4 11200.

200 E<. BJ>8HZ 244—248&ZT,, (*, BD,*:"(",HFb 4F8:`R4H\ FH"H\` 11.


