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I. C!193Q3+ ;+/)I ?G%+GEG%+==?EG[_ 1! " AC+EGIA9+=3a"
3 " AC!%?=!CIS+=3a" ( BD@*@:0,>4,)

C. E@&D,<,>>@, <,0*J>"D@*>@, BD"&@ @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&

61. GD"*4P4@>>"b & <,0*J>"D@*>@< BD"&, HD"8H@&8" &@BD@F" <,0*J>"D@*>ZN BD,FHJB:,>46

(@FJ*"DFH& 42:@0,>" =`D>$,D(F84< HD4$J>":@<, 8@H@DZ6 2"b&4:, RH@:

" AD,FHJB:,>4b & >"DJT,>4, <,0*J>"D@*>@(@ BD"&" F@&,DT"`HFb :`*\<4, " >, "$FHD"8H>Z<4

@$D"2@&">4b<4, 4 B@^H@<J @$,FB,R4H\ &ZB@:>,>4, B@:@0,>46 <,0*J>"D@*>@(@ BD"&" <@0>@

:4T\ BJH,< >"8"2">4b 4>*4&4*@&, 8@H@DZ, F@&,DT"`H H"84, BD,FHJB:,>4b" 53.

3*,>H4R>"b B@24P4b @HD"0,>" & *@(@&@D"N, BD42>"`V4N 4:4 JFH">"&:4&"`V4N <,0*J>"D@*>Z,

BD,FHJB:,>4b. =4 ',D<">4b, >4 aB@>4b >, D"FF<"HD4&":4F\ & 8"R,FH&, " BD,FHJB>ZN (@FJ*"DFH&" &

*@8J<,>H"N, JRD,0*"&T4N B@F:,&@,>>Z, HD4$J>":Z *:b FJ*" 2" &@,>>Z, BD,FHJB:,>4b, N@Hb &

9@>*@>F8@6 N"DH44 1945 (@*" 8@>8D,H>@ BD,*JF<"HD4&":@F\ @FJ0*,>4, " (DJBBZ 4:4 @D(">42"P44"
8"8 " BD,FHJB>@6" 54. % FH"H\, IX B,D&@6 42 B@F:,&@,>>ZN J(@:@&>@- BD"&@&ZN 8@>&,>P46,
7@>&,>P44 @ BD,*JBD,0*,>44 BD,FHJB:,>4b (,>@P4*" 4 >"8"2">44 2" >,(@, 8@>8D,H>@

BD,*JF<"HD4&":"F\ @H&,HFH&,>>@FH\ (@FJ*"DFH& 2" BD,FHJB:,>4, (,>@P4*", BD,FHJB:,>4,, 8@H@D@,

@$ZR>@ "FF@P44DJ,HFb F "8H"<4 BD"&4H,:\FH&"55. G,< >, <,>,, & H@ &D,<b $Z:@ bF>@ *">@

B@>bH\, RH@ FH"H\b IX >, BD,*JF<"HD4&",H J(@:@&>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH& & 8"8@6 $Z H@ >4

$Z:@ L@D<,56.

62. % H@ &D,<b, 8@(*" $Z:" BD,*:@0,>" 4 BD4>bH" FH"H\b 19, >, $Z:@ >48"84N FJ*,$>ZN

D,T,>46, B@*H&,D0*"`V4N, RH@ (@FJ*"DFH&" <@(:4 $Z >,FH4 J(@:@&>J` @H&,HFH&,>>@FH\. %

8@<<,>H"D44 8 BD@,8HJ FH"H\4 19 @H<,R",HFb @HFJHFH&4, <,0*J>"D@*>ZN FJ*,$>ZN 4:4 "D$4HD"0>ZN

D,T,>46, 8@H@DZ, F:J04:4 $Z @F>@&@6 *:b BD@&,*,>4b D"2:4R4b <,0*J BD,FHJB:,>4b<4 4

BD"&@>"DJT,>4b<457. % >,< JB@<4>"`HFb 8"8 8@F&,>>@ B@**,D04&"`V4, H"8@, D"2:4R4,

53 Trial of the Major War Criminals Before the International Military Tribunal,
Nuremberg , vol. 22, p. 466 (1948).

54 Charter of the International Military Tribunal, London, 8 August 1945,
United Nations Treaty Series , vol. 82, p. 279, articles 9 and 10, at p. 290. G"8@,

2"b&:,>4, <@(:@ $ZH\ F*,:">@ B@F:, FJ*" >"* H,< 4:4 4>Z< R:,>@< @D(">42"P44 " & F&b24 F
:`$Z< "8H@<, 2" 8@H@DZ6 ^H@H 4>*4&4* <@( $ZH\ @FJ0*,>", 4 FJV,FH&@&":4 @BD,*,:,>>Z,

BD@P,FFJ":\>Z, ("D">H44 *:b *DJ(4N R:,>@&. % G@846F8@6 N"DH44 H"84N B@:@0,>46 >,

F@*,D0":@F\. E<. H"80, Touvier case, International Law Reports, vol. 100 (1992),
p. 337, Jury Classeur Periodique, 1993 I, 21977.

55 Convention on the Prevention and Punishment of the Crime of Genocide,
9 December 1948, United Nations Treaty Series , vol. 78, p. 277.

56 E^D )0,D":\* K4HP<@D4F 8"8 F@"&H@D FH"H\4 IX 2"b&4:, RH@ " @H&,HFH&,>>@FH\,
BD,*JF<@HD,>>"b F@&<,FH>@6 B@BD"&8@6 #,:\(44 4 E@,*4>,>>@(@ 7@D@:,&FH&", >@F4H N"D"8H,D

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&, &ZH,8"`V,6 42 >"DJT,>4b 8@>&,>P44. ]H@

(D"0*">F8"b, " >, J(@:@&>"b @H&,HFH&,>>@FH\", Official Records of the Sixth Committee ,
Summary Records , 21 September-10 December 1948, p. 440.

57 +0,(@*>48 ..., 1976 (@*, H@< II ( R"FH\ &H@D"b), 8@<<,>H"D46 8 FH"H\, 19, BJ>8H 8.
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>,8@H@DZ, *,:", 8"F"&T4,Fb D,BD,FF":46 4:4 8@>HD<,D58, 4 @F@$Z6 JB@D *,:",HFb >" " @F>@&>@,
D"2:4R4,", BD@&,*,>>@, ;,0*J>"D@*>Z< EJ*@< & *,:, " #"DF,:@>" HD^8T>" 59. E@(:"F>@

8@<<,>H"D4`, ^H@ 2"b&:,>4, F:J04H " @*>4< 42 &"0>ZN "D(J<,>H@& & B@**,D08J H,24F" @

BD@&,*,>44 D"2:4R4b <,0*J *&J<b D"2:4R>Z<4 D,04<"<4 <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 &

2"&4F4<@FH4 @H @$X,8H" >"DJT,>>@(@ <,0*J>"D@*>@(@ @$b2"H,:\FH&" 4, H,< F"<Z<, >" ^H@6 @F>@&, -
@ &Z*,:,>44 *&JN D"2:4R>ZN H4B@& <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46 (@FJ*"DFH&"" 60.

63. AD4>4<"&T4,Fb F 1976 (@*" FJ*,$>Z, D,T,>4b $,2JF:@&>@ B@**,D04&"`H 4*,` @ H@<, RH@ &

<,0*J>"D@*>@< BD"&, F@*,D0"HFb >@D<Z D"2:4R>@(@ D@*" 4 @>@ >, @(D">4R4&",HFb " 8:"FF4R,F8@6"
4*,,6 *&JFH@D@>>4N >@D<. E *DJ(@6 FH@D@>Z, & ^H4N D,T,>4bN >,H B@*H&,D0*,>4b >":4R4b

@H*,:\>@6 8"H,(@D44 <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&.

a) A@ *,:J " %,:"F8,F C@*D4(,F BD@H4& '@>*JD"F" ( 7@<B,>F"P4b)" ;,0"<,D48">F846 FJ*

B@ BD"&"< R,:@&,8" BD@F4:4 >"2>"R4H\ 8@<B,>F"P4`, &ZB:"R4&",<J` & B@Db*8, >"8"2">4b, B@

*,:J @$ " 4FR,2>@&,>44" (D"0*">4>", @*>@(@ 42 $@:\T@(@ R4F:" B@N4V,>>ZN :4P, 8@H@DZ6,
&@2<@0>@, B@*&,D(Fb BZH8"< 4, <@0>@ B@RH4 F J&,D,>>@FH\` F8"2"H\, $Z: 8"2>,> $,2 FJ*".
="DJT,>4, $Z:@ &@B4`V4<, @*>"8@ EJ*, H,< >, <,>,,, @H8:@>4: 4F8 @ &ZB:"H, 8@<B,>F"P44 &

B@Db*8, >"8"2">4b. 3FN@*b @HR"FH4 42 FFZ:84 >" " FBD"&,*:4&J` 8@<B,>F"P4`" & BJ>8H, 1
FH"H\4 63 !<,D48">F8@6 8@>&,>P44 @ BD"&"N R,:@&,8", EJ* 2"b&4:, RH@:

" N@Hb >,8@H@DZ, >"P4@>":\>Z, FJ*Z, & R"FH>@FH4 ">(:@- "<,D48">F84,, >"2>"R"`H

8@<B,>F"P44 & B@Db*8, >"8"2">4b >" FJ<<Z, 8@H@DZ, BD,*>"2>"R"`HFb *:b H@(@, RH@$Z

@8"2Z&"H\ F*,D04&"`V,, &@2*,6FH&4, 4:4 F:J04H\ & 8"R,FH&, BD4<,D", ^H@H BD4>P4B >,

BD4<,>4< & <,0*J>"D@*>@< BD"&, >" *">>@< ^H"B," 61.

b) A@ *,:J " C, 9,H,:\,D 4 ;@LL4H" ;,0*J>"D@*>@6 8@<4FF44 Q4:4- E@,*4>,>>Z, SH"HZ
$Z:@ B@DJR,>@ @BD,*,:4H\ FJ<<J 8@<B,>F"P44, B@*:,0"V,6 &ZB:"H, E@,*4>,>>Z< SH"H"<, 2"

J$46FH&@ R4:46F84<4 "(,>H"<4 & %"T4>(H@>,, @8DJ( 7@:J<$4b, $Z&T,(@ R4:46F8@(@ <4>4FHD"

9,H,:\,D" 4 ,V, @*>@(@ R,:@&,8"62. 7@<B,>F"P4b B@*:,0":" &ZB:"H, ex gratia , @*>"8@ *@:0>"

$Z:" $ZH\ 4FR4F:,>" & F@@H&,HFH&44 F BD4<,>4<Z<4 BD4>P4B"<4 <,0*J>"D@*>@(@ BD"&", 8"8 $J*H@

58 ! 4<,>>@: Naulitaa case (1928), United Nations Reports of International
Arbitral Awards , vol. 2, p. 1025; and the Cysne case, ibid., p. 1052:
F<. 8@<<,>H"D46 8 FH"H\, 19, BJ>8H 9 & F>@F8, 57 &ZT,. =4 @*>@ 42 ^H4N *,: >, 8"F":@F\

" BD,FHJB:,>46", 8"8 @>4 @BD,*,:b`HFb & FH"H\, 19.

59 E>@F8" 57 &ZT,, 8@<<,>H"D46 8 FH"H\, 19, BJ>8H 10.

60 G"< 0,.

61 IACHR Series C, No. 7 (1989), p. 52; International Low Reports , vol. 95,
p. 315 and 316.

62 International Law Reports , vol. 88 (1992), p. 727. EJ*"<4 ES! B@ *">>@<J *,:J

$Z:" >"2>"R,>" &ZB:"H" 5 <:>. *@::. ES!, &8:`R"b 2 <:>. *@::. ES! & 8"R,FH&,

8@<B,>F"P44, >"2>"R",<@6 & B@Db*8, >"8"2">4b, FJ*,$>Z< D,T,>4,< & B@:\2J 4FHP" &F:,*FH&4,

>,b&84 @H&,HR48", 8@H@D@, >, $Z:@ J*@&:,H&@D,>@: Letelier v Republic of Chile 502 F
Supp. 259 (1980); International Law Reports , vol. 63, p. 378. 7@<4FF4b >"2>"R4:"

8@<B,>F"P4` & D"2<,D, BD4$:424H,:\>@ 2,6 <:>. *@::. ES! & 8"R,FH&, B@:>@(@ 4

@8@>R"H,:\>@(@ D"2D,T,>4b ^H@(@ *,:".
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$Z @H&,HFH&,>>@FH\ $Z:" JFH">@&:,>". 7@<4FF4b B@*FR4H":" D"2<,D 8@<B,>F"P44 & F@@H&,HFH&44 F

@$ZR>Z<4 BD4>P4B"<4, JR4HZ&"b <@D":\>Z6 JV,D$, >@ >, JR4HZ&"b 8@<B,>F"P4` 2" JV,D$,
>"2>"R",<J` & B@Db*8, >"8"2">4b: >48"8@(@ 4F8" @ 8@<B,>F"P44 JV,D$", &ZB:"R4&",<@(@ &

B@Db*8, >"8"2">4b, *"0, >, BD4>@F4:@F\63.

c) A@ *,:J, 8"F"`V,<JFb BD4<,>,>4b 7@>&,>P44 @ BD,*JBD,0*,>44 BD,FHJB:,>4b

(,>@P4*" 4 >"8"2">44 2" >,(@ (" #@F>4b 4 ',DP,(@&4>" BD@H4& _(@F:"&44") ( BD,*&"D4H,:\>Z,

&@2D"0,>4b), ;,0*J>"D@*>Z6 EJ* B@*H&,D*4: F&@` `D4F*48P4` & &@BD@F, 2"F:JT4&">4b 4F8" @$

@H&,HFH&,>>@FH4 (@FJ*"DFH& 2" (,>@P4* B@ FH"H\, IX 7@>&,>P44 @ (,>@P4*,64. ?F>@&>@6 4F8

2"b&4H,:b 8"F":Fb BDb<@(@ JR"FH4b F"<@(@ (@FJ*"DFH&"- @H&,HR48" R,D,2 F&@4N &ZF@8@B@FH"&:,>>ZN
*@:0>@FH>ZN :4P & "8H"N (,>@P4*", N@Hb &Z*&4(":4F\ 4 *DJ(4, @F>@&">4b *:b 4F8". % @H&,H >"

*@&@* @ H@<, RH@ @H&,HFH&,>>@FH\ (@FJ*"DFH& B@ FH"H\, IX @(D">4R4&",HFb @H&,HFH&,>>@FH\` 2"

>,BD4>bH4, <,D B@ BD,*JBD,0*,>4` (,>@P4*" 4 >"8"2">4` 2" >,(@ ( & @H:4R4, @H *,:, F&b2">>ZN

F BDb<Z< BD4F&@,>4,<), EJ* 2"b&4::

" FFZ:8" & FH"H\, IX >" @H&,HFH&,>>@FH\ (@FJ*"DFH& 2" (,>@P4* 4:4 2" :`$Z, *DJ(4, *,b>4b,
B,D,R4F:,>>Z, & FH"H\, III, >, 4F8:`R",H 8"8@6 $Z H@ >4 $Z:@ L@D<Z @H&,HFH&,>>@FH4

(@FJ*"DFH&. =, 4F8:`R",HFb @H&,HFH&,>>@FH\ (@FJ*"DFH& 4 2" *,b>4b F&@4N @D(">@& &

FH"H\, IV 8@>&,>P44, & 8@H@D@6 D"FF<"HD4&",HFb F@&,DT,>4, "8H" (,>@P4*" " BD"&4H,:b<4"
4:4 " *@:0>@FH>Z<4 :4P"<4" 65.

EFZ:8J EJ*" >" " 8"8J` $Z H@ >4 $Z:@ L@D<J @H&,HFH&,>>@FH4 (@FJ*"DFH&" >, F:,*J,H FR4H"H\

FFZ:8@6 >" J(@:@&>J` @H&,HFH&,>>@FH\ (@FJ*"DFH&, ,, F8@D,, F:,*J,H FR4H"H\ FFZ:8@6 >" BDb<@,

BD4F&@,>4, @H&,HFH&,>>@FH4 2" (,>@P4* (@FJ*"DFH&J 8"8 H"8@&@<J66. ;@0>@ @H<,H4H\, RH@ >4 @*>"

42 FH@D@> & ^H@< *,:, >, @FB"D4&":", RH@ @H&,HFH&,>>@FH\, @ 8@H@D@6 4*,H D,R\, >@F4:" $Z

N"D"8H,D J(@:@&>Z667.

63 % <>,>44, F@&B"*"`V,< F B@24P4,6 $@:\T4>FH&" F@FH"&" cJ*", R:,> 7@<4FF44 ?DD,(@

%48J>\b &ZF8"2": <>,>4, @ H@<, RH@ " & <,0*J>"D@*>@< BD"&, >, BD4>bH" 8@>P,BP4b 8@<B,>F"P44

2" JV,D$, >"2>"R",<@6 & B@Db*8, >"8"2">4b" 4 RH@ :`$@, D,T,>4, @ &ZB:"H, 8@<B,>F"P44,
8@H@D@, >@F4H N"D"8H,D >"8"2">4b B@ F&@,<J &@2*,6FH&4` &&4*J H@(@, RH@ FJ<<" b&:b,HFb

" RD,2<,D>@6 4:4 >,F@D"2<,D>@6", $Z:@ $Z " & D"&>@6 <,D, >,@$@F>@&">>Z< 4 BD@H4&@D,R"V4<

<,0*J>"D@*>@<J BD"&J", in International Law Reports , vol. 88, p. 741.

64 JCJ Reports 1996 , p. 595.

65 Ibid., p. 616.

66 ED. F@&<,FH>@, 2"b&:,>4, FJ*,6 S4 4 %,D,V,H4>": ibid., pp. 631-632.

67 % F&@,< B@FH">@&:,>44 @H 17 *,8"$Db 1997 (@*" @ BD4,<:,<@FH4 &FHD,R>ZN 4F8@&

_(@F:"&44 B@ *">>@<J *,:J EJ* &>@&\ 2"b&4: @ N"D"8H,D, erga omnes 2"BD,H" (,>@P4*", @*>"8@

FR,:, RH@ " *@&@*, @F>@&Z&"`V46Fb >" @HFJHFH&44 &2"4<>@FH4 & 7@>&,>P44, >, b&:b,HFb

@BD,*,:b`V4< & H@<, RH@ 8"F",HFb @P,>84 >":4R4b BD"&@&@6 F&b24 <,0*J @F>@&>Z< 4F8@< 4

&FHD,R>Z< 4F8@<, B@F8@:\8J @$, FH@D@>Z F&@4<4 F@@H&,HFH&J`V4<4 4F8"<4 BD,F:,*J`H HJ 0,

F"<J` BD"&@&J` P,:\, " 4<,>>@ JFH">@&:,>4, BD"&@&@6 @H&,HFH&,>>@FH4 2" >"DJT,>4b 7@>&,>P44 @

(,>@P4*, ( BJ>8H 35). % @F@$@< <>,>44 FJ*\b 9"JH,DB"8H @H<,H4:, RH@:

( BD@*@:0,>4,...)
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d) A@ *,:J " ?$&4>4H,:\ BD@H4& #:"F84R" ( %@2D"0,>4b B@ &@BD@FJ @ BD48"2, @ b&8, & FJ*
F *@8J<,>H"<4)" "B,::bP4@>>"b 8"<,D" ;,0*J>"D@*>@(@ J(@:@&>@(@ HD4$J>":" B@ $Z&T,6

_(@F:"&44 *@:0>" $Z:" D"FF<@HD,H\ &@BD@F, & R"FH>@FH4, 8"F"`V46Fb H@(@, <@( :4 GD4$J>":

B@HD,$@&"H\ BD,*FH"&4H\ L"8H4R,F846 <"H,D4": >,B@FD,*FH&,>>@ J (@FJ*"DFH& & F@@H&,HFH&44 F@

F&@4< IFH"&@< 4 BD"&4:"<4. K"8H4R,F846 <"H,D4":, @ 8@H@D@< 4*,H D,R\, 8"F":Fb

BD,*B@:@04H,:\>@(@ F@&,DT,>4b (@FJ*"DFH&,>>Z<4 "(,>H"<4, &8:`R"b @$&4>b,<ZN, BD,FHJB:,>46,
B@*B"*"`V4N B@* `D4F*48P4` GD4$J>":". 3>Z<4 F:@&"<4, @> 8"F":Fb BD,*B@:@04H,:\>@

F@&,DT,>>ZN BD,FHJB:,>46, @H&,HFH&,>>@FH\ 2" 8@H@DZ, <@0,H $ZH\ BD4F&@,>" (@FJ*"DFH&J.
!B,::bP4@>>"b 8"<,D" F@R:", RH@ >48"84N B@:>@<@R46 BD,*Xb&:bH\ H"84, HD,$@&">4b (@FJ*"DFH&"<

>, FJV,FH&J,H. ?>", & R"FH>@FH4, 2"b&4:":

";,0*J>"D@*>Z6 HD4$J>": >, @$:"*",H >48"84<4 B@:>@<@R4b<4 BD4>4<"H\ BD4>J*4H,:\>Z,
<,DZ & @H>@T,>44 (@FJ*"DFH&. +F:4 $Z F@FH"&4H,:4 IFH"&" >"<,D,&":4F\ >"*,:4H\

;,0*J>"D@*>Z6 HD4$J>": H"84< B@:>@<@R4,<, H@ @>4 BDb<@ BD,*JF<@HD,:4 $Z ,(@.
AD4<,>4H,:\>@ 8 <,0*J>"D@*>@<J FJ*,$>@<J @D(">J ^H@ >, H"8@, B@:>@<@R4,, 8@H@D@,

<@0,H D"FF<"HD4&"H\Fb 8"8 4<<">,>H>@, & ,(@ LJ>8P4bN. A@ F@&D,<,>>@<J <,0*J>"D@*>@<J

BD"&J (@FJ*"DFH&" <@(JH b&:bH\Fb @$X,8H@< 8@>HD<,D, BD4>bHZN :4T\ *DJ(4<4 (@FJ*"DFH&"<4,
4:4 F">8P46, &&,*,>>ZN & @H>@T,>44 >4N @D(">42@&">>Z< <,0*J>"D@*>Z< F@@$V,FH&@<,
H. ,. ?D(">42"P4,6 ?$X,*4>,>>ZN ="P46 4:4 4>Z<4 <,0BD"&4H,:\FH&,>>Z<4 @D(">42"P4b<4.
=Z>,T>,, <,0*J>"D@*>@, BD"&@ bF>@ J8"2Z&",H >" H@, RH@ (@FJ*"DFH&" B@ @BD,*,:,>4` >,

<@(JH $ZH\ @$X,8H@< J(@:@&>ZN F">8P46 >"B@*@$4, H,N, 8@H@DZ, BD,*JF<@HD,>Z &

>"P4@>":\>ZN J(@:@&>ZN F4FH,<"N" 68.

=,@$N@*4<@ @H<,H4H\ @(@&@D8J & B@F:,*>,< BD,*:@0,>44 (" >"B@*@$4, H,N, 8@H@DZ, BD,*JF<@HD,>Z

& >"P4@>":\>ZN BD"&@&ZN F4FH,<"N"). G,< >, <,>,, EJ* FR,:, RH@ GD4$J>": >, JB@:>@<@R,>

"*D,F@&"H\ (@FJ*"DFH&"< BD48"2Z ("subpoenas"), N@Hb @> b&>@ JB@:>@<@R,> & BJ>8H, 2 FH"H\4 29
F&@,(@ IFH"&" 42*"&"H\ BD48"2Z, 8@H@DZ, (@FJ*"DFH&"< >,@$N@*4<@ &ZB@:>bH\69.

)DJ(4, ">":@(4R>Z, F:JR"4, @ 8@H@DZN <@0>@ $Z:@ $Z JB@<b>JH\, &8:`R"`H & F,$b D"2:4R>Z,

FH"*44 *,:" " C,6>$"J &@D4@D" 70.

67 (... BD@*@:0,>4,)
" R,< $:40, B@*N@*4T\ 8 BD@$:,<"<, &Z2&">>Z< BD4<,>,>4,< BD@P,*JDZ FJ*,$>@(@

JD,(J:4D@&">4b, BD,*JF<@HD,>>@6 FH"H\,6 IX 7@>&,>P44 @ (,>@P4*,, H,< $@:\T, RJ&FH&J,T\

F,$b &Z>J0*,>>Z< BD42>"H\, RH@ ^H4 BD@$:,<Z >@FbH F@&,DT,>>@ 4>@6 N"D"8H,D, R,< H,,
8@H@DZ, @$ZR>@ &FH"`H B,D,* ;,0*J>"D@*>Z< EJ*@<, @$:"*"`V4< & @F>@&>@< (D"0*">F8@6,
" >, J(@:@&>@6 `D4F*48P4,6. GDJ*>@FH4 >@FbH F4FH,<>Z6 N"D"8H,D 4 >, <@(JH $ZH\

@B,D"H4&>@ JFHD">,>Z". (ibid., para. 23).

68 Judgment of 29 October 1997, para. 25; International Law Reports , vol. 110,
pp. 697-698.

69 % N@*, ^H@(@ *,:" >, @$FJ0*":Fb &@BD@F @ H@<, RH@ GD4$J>": F"< @$:"*": B@:>@<@R4,<

@$,FB,R4&"H\ &ZB@:>,>4, BD48"2@& (@FJ*"DFH&@<: D,T,>4, ^H@(@ &@BD@F" &N@*4:@ $Z &

8@<B,H,>P4` F"<@(@ E@&,H" #,2@B"F>@FH4.

70 C,T,>4, ',>,D":\>@(@ F,8D,H"Db, F<. United Nations Reports of International
Arbitral Awards, vol. 19, p. 199. C,T,>4, !D$4HD"0>@(@ HD4$J>":", F<. H"< 0,, vol. 20,
p. 217.
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64. A@:@0,>4, & BD"8H48, (@FJ*"DFH& & 1976 (@*J $Z:@ $@:,, F:@0>Z<. E:@&@ " BD,FHJB:,>4b"
JB@HD,$:b:@F\ &D,<b @H &D,<,>4 & @H>@T,>44 B@&,*,>4b (@FJ*"DFH& & H"84N @$:"FHbN, 8"8

"(D,FF4b, (,>@P4*, "B"DH,4* 4 F@ND">,>4, 8@:@>4":\>@(@ (@FB@*FH&", 4 B@ 8D"6>,6 <,D,

>,8@H@DZ, F:JR"4 BD@H4&@BD"&>@(@ BD4<,>,>4b F4:Z, F4FH,<"H4R,F8@6 *4F8D4<4>"P44 B@ BD42>"8J

D"FZ 4:4 F@ND">,>4b 8@:@>4":\>@(@ (@FB@*FH&" F4:@6 >, B@*&,D(":4F\ F@(:"F@&">>@<J

@FJ0*,>4`71. % D,2J:\H"H, @$2@D" <,D, BD4>bHZN & D"<8"N ?D(">42"P44 ?$X,*4>,>>ZN ="P46,
7@<4FF4b BD4T:" 8 &Z&@*J @ H@<, RH@:

" B@ @$V,<J <>,>4`, >,8@H@DZ, 42 ^H4N *,b>46 *,6FH&4H,:\>@ BD,*FH"&:b`H F@$@6

" <,0*J>"D@*>Z, BD,FHJB:,>4b", H. ,. <,0*J>"D@*>@- BD@H4&@BD"&>Z, *,b>4b, $@:,,

F,D\,2>Z,, R,< *DJ(4,, 4 & ^H@< 8"R,FH&, &:,8JV4, 2" F@$@6 $@:,, F,D\,2>Z, `D4*4R,F84,

B@F:,*FH&4b. =, F:,*J,H, @*>"8@, 2"$Z&"H\, RH@ >, &F, ^H4 BD,FHJB:,>4b D"&>@F4:\>Z,
H. ,. 4<,`H @*>J 4 HJ 0, FH,B,>\ F,D\,2>@FH4 4 @$b2"H,:\>@ &:,8JH $@:,, F,D\,2>Z,

B@F:,*FH&4b, H"84,, 8"8 Hb(R"6T,, <,0*J>"D@*>@, BD,FHJB:,>4, - "(D,FF4&>"b &@6>"" 72.

65. AD"8H48" (@FJ*"DFH& & B,D4@* 1976-1995 (@*@& $Z:" D"FF<@HD,>" BD@L,FF@D@< ?D">N4@-
CJ4F@< & ,(@ F,*\<@< *@8:"*,; >,H >J0*Z &@2&D"V"H\Fb 8 ,(@ @$2@DJ73. %<,FH, F H,< <@0>@

$Z:@ $Z >"B@<>4H\ @ P,:@< Db*, @F@$,>>@FH,6 BD"8H484 ^H@(@ B,D4@*". ?>4 &8:`R"`H & F,$b:

- " &@2D@0*,>4," *,bH,:\>@FH4 E@&,H" #,2@B"F>@FH4, @FJV,FH&:b,<@6 >" @F>@&">44

(:"&Z VII IFH"&", F BD4>bH4,< ^>,D(4R>ZN <,D, >"BD4<,D, BD@H4& 3D"8" &

@H>@T,>44 >"B"*,>4b >" 7J&,6H 4 BD@H4& 94&44 & @H>@T,>44 ,, BD,*B@:@04H,:\>@(@

JR"FH4b & H,DD@D4FH4R,F8@< &2DZ&,74;

- BD@(D,FF4&>@, D"2&4H4, F4FH,< @H&,HFH&,>>@FH4 4>*4&4*@& 2" >,8@H@DZ, BD,FHJB:,>4b B@

<,0*J>"D@*>@<J BD"&J, BJH,< F@2*">4b FB,P4":\>ZN HD4$J>":@& B@ $Z&T,6 _(@F:"&44

4 CJ">*, 4, &@2<@0>@, <,0*J>"D@*>@(@ J(@:@&>@(@ FJ*"75;

71 E<. @$2@D BD"8H484 & 8@<<,>H"D44 8 FH"H\, 19, BJ>8HZ (12)-(32), & F>@F8, 57 &ZT,.

72 7@<<,>H"D46 8 FH"H\, 19, BJ>8H (33), H"< 0,. AD@&,*,>>Z6 7@<4FF4,6 @$2@D

:4H,D"HJDZ B@ ^H@<J &@BD@FJ F<. H"< 0,, BJ>8HZ (35)-(49).

73 A/CN.4/469, FHD. 36-40.

74 QH@ 8"F",HFb B@F:,*>,(@, F<. Case concerning Questions of Interpretation and
Application of the 1971 Montreal Convention arising from the Aerial Incident at
Lockerbie (Request for the Indication of Provisional Measures) ICJ Reports 1992 ,
p. 114; ibid., Preliminary Objections , Judgment of 27 February 1998.

75 AD@,8H JFH"&" <,0*J>"D@*>@(@ J(@:@&>@(@ FJ*" @(D">4R4: `D4F*48P4` FJ*" BD,FHJB:,>4b<4

4>*4&4*@&. E<. +0,(@*>48 ... 1994 (@*, H@< II ( R"FH\ II), FHD. 18-73 H,8FH" >" ">(:46F8@<

b2Z8,. % N@*, B@F:,*J`V4N @$FJ0*,>46 >48"84N 42<,>,>46 & BD@,8H JFH"&" & ^H@< "FB,8H,

BD,*:@0,>@ >, $Z:@.
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- *":\>,6T,, D"2&4H4, <,0*J>"D@*>@(@ J(@:@&>@(@ BD"&" B@ FJV,FH&J P,:@(@ Db*" H,<,
&8:`R"b, & F"<@, >,*"&>,, &D,<b, 2"V4HJ F4: ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@

B@**,D0">4` <4D" 4 <,DZ BD@H4& &2DZ&@& & H,DD@D4FH4R,F84N P,:bN76;

- BD@*@:0,>4, D"2&4H4b BD"&@&ZN @(D">4R,>46 >" BD4<,>,>4, N4<4R,F8@(@,
$4@:@(4R,F8@(@ 4 $"8H,D4@:@(4R,F8@(@ @DJ04b 4 >" *":\>,6T,, D"FBD@FHD">,>4,

b*,D>@(@ @DJ04b.

E *DJ(@6 FH@D@>Z, ^H@H B,D4@* N"D"8H,D42@&":Fb @BD,*,:,>>@6 FH,B,>\` >,B@F:,*@&"H,:\>@FH4. 7

BD4<,DJ, >48"84N <,0*J>"D@*>ZN <,D >, $Z:@ BD4>bH@ & @H&,H >" (,>@P4* & 7"<$@*0,77. 3:4

"(D,FF4`, 8@H@D"b B@:@04:" >"R":@ 4D"8@- 4D">F8@6 &@6>, 1980-1988 (@*@&78. A@0":J6, ,V,

$@:,, "8HJ":\>@, 2>"R,>4, 4<,,H H@H L"8H, RH@ <,DZ, BD4>bHZ, E@&,H@< #,2@B"F>@FH4 F

1990 (@*", >, &,:4 8 BD4F&@,>4` @H&,HFH&,>>@FH4 (@FJ*"DFH&"< 2" BD@H4&@BD"&>Z, *,b>4b *"0, &

JF:@&4bN (DJ$@(@ >"DJT,>4b @F>@&>ZN >@D<. 7 BD4<,DJ, @$" FB,P4":\>ZN HD4$J>":", JRD,0*,>>Z,

E@&,H@< #,2@B"F>@FH4, @$:"*"`H `D4F*48P4,6 :4T\ >"* 4>*4&4*"<4 & @H>@T,>44 @BD,*,:,>>ZN

BD,FHJB:,>46 & >"DJT,>4, <,0*J>"D@*>@(@ BD"&", " >, >"* (@FJ*"DFH&"<4, 8@H@DZ, &@&:,R,>Z &

^H4 BD,FHJB:,>4b prima facie 79. 3D"8 >,42<,>>@ D"FF<"HD4&",HFb 8"8 " (@FJ*"DFH&@-
BD"&@>"DJT4H,:\" & B,D4@* F@ &D,<,>4 ,(@ &H@D0,>4b & 7J&,6H, @*>"8@ & D,2@:`P4bN E@&,H"

#,2@B"F>@FH4 B@ 3D"8J >, JB@HD,$:b,HFb H,D<4>@:@(4b FH"H\4 19. C,2@:`P44, BD4>4<",<Z, F

1990 (@*" >" @F>@&">44 (:"&Z VII, B@FH@b>>@ 4FB@:\2J`H L@D<J:4D@&8J " J(D@2" <4DJ 4:4 ,(@
>"DJT,>4,", " >, " "8H "(D,FF44". A@>bH4, " J(D@2" <4DJ 4:4 ,(@ >"DJT,>4," B@FH,B,>>@

D"FBD@FHD">4:@F\ 4 @N&"HZ&",H F4HJ"P44, BD,*FH"&:b`V4, (:"&>Z< @$D"2@< (J<">4H"D>Z6 4>H,D,F

( & @H:4R4, @H <,0(@FJ*"DFH&,>>@(@). ?*>"8@ ^H4 D,2@:`P44 >, @B4D"`HFb >" B@>bH4,

" <,0*J>"D@*>@, BD,FHJB:,>4," B@ F<ZF:J FH"H\4 19, >,F<@HDb >" <>@(@R4F:,>>Z, FFZ:84 >"

BD,F:,*@&">4, 2" BD,FHJB:,>4b B@ <,0*J>"D@*>@<J 4 >"P4@>":\>@<J BD"&J.

D. ?H>@T,>4b <,0*J <,0*J>"D@*>@6 J(@:@&>@6 @H&,HFH&,>>@FH\`

(@FJ*"DFH& 4 >,8@H@DZ<4 $:4284<4 B@ 2>"R,>4` B@>bH4b<4

76 7@>&,>P4b @ $,2@B"F>@FH4 B,DF@>":" ?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 F&b2">>@(@ F

>,6 B,DF@>":", D,2@:`P4b 49/59 ',>,D":\>@6 !FF"<$:,4 @H 9 *,8"$Db 1994 (@*"; ;,0*J>"D@*>"b

8@>&,>P4b B@ $@D\$, F $@<$@&Z< H,DD@D42<@<, D,2@:`P4b 52/164 ',>,D":\>@6 !FF"<$:,4 @H

15 *,8"$Db 1997 (@*".

77 E<. D,2@:`P4` 3238 (XXIX) ',>,D":\>@6 !FF"<$:,4 @H 29 >@b$Db 1974 (@*";
D,2@:`P4` 44/22 ',>,D":\>@6 !FF"<$:,4 @H 16 >@b$Db 1989 (@*", BD42Z&"`VJ`, & R"FH>@FH4, 8

" >,&@2&D"V,>4` 8 B@&F,<,FH>@ @FJ0*,>>Z< B@:4H48, 4 BD"8H48, >,*"&>,(@ BD@T:@(@".

78 E<. ?R,D,*>@6 *@8:"* ',>,D":\>@(@ F,8D,H"Db @$ @FJV,FH&:,>44 D,2@:`P44 598 (1987)
E@&,H" #,2@B"F>@FH4 (S/23273) @H 9 *,8"$Db 1991 (@*", BJ>8H 7, & 8@H@D@< D,R\ 4*,H @

" 4D"8F8@6 "(D,FF44 BD@H4& 3D">", B@F:, 8@H@D@6 B@F:,*@&":" *:4H,:\>"b @88JB"P4b 3D"8@<

4D">F8@6 H,DD4H@D44 & N@*, 8@>L:48H" & >"DJT,>4, 2"BD,H" >" BD4<,>,>4, F4:Z, 8@H@DZ6

D"FF<"HD4&",HFb 8"8 @*>" 42 >@D< jus cogens".

79 !>":@(4R>Z< @$D"2@< 2"&,DT,>>Z6 7@<4FF4,6 & 1996 (@*J BD@,8H 8@*,8F" BD,FHJB:,>46

BD@H4& <4D" 4 $,2@B"F>@FH4 R,:@&,R,FH&" BD,*JF<"HD4&",H 4F8:`R4H,:\>@ @H&,HFH&,>>@FH\

4>*4&4*@&: F<. FH"H\` 2 4 8@<<,>H"D46 & ?L4P4":\>ZN @HR,H"N ',>,D":\>@6 !FF"<$:,4,
BbH\*,FbH B,D&"b F,FF4b, )@B@:>,>4, 10 (A/51/10), FHD. 32-40. " =48@4< @$D"2@< >, &:4b,H

>" @H&,HFH&,>>@FH\ (@FJ*"DFH& B@ <,0*J>"D@*>@<J BD"&J": FH"H\b 4 H"< 0,, FHD. 42.
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66. % H@ 0, &D,<b $Z:4 8@>F@:4*4D@&">Z JFH">@&:,>>Z, & B,D4@* 1945-1970 (@*@& >,8@H@DZ,

$"2@&Z, 8@>P,BP44 <,0*J>"D@*>@(@ BD"&".

1. 3>*4&4*J":\>"b J(@:@&>"b @H&,HFH&,>>@FH\ B@ <,0*J>"D@*>@<J BD"&J

67. =`D>$,D(F84, BD4>P4BZ, 8"F"`V4,Fb @H&,HFH&,>>@FH4 4>*4&4*@&, 8"8@&Z< >4 $Z:@ $Z 4N

@L4P4":\>@, B@:@0,>4,, 2" BD,FHJB:,>4b & >"DJT,>4, <,0*J>"D@*>@(@ BD"&", $Z:4 B@*8D,B:,>Z

D"2&4H4,< *@B@:>4H,:\>ZN 8@>&,>P4@>>ZN FH">*"DH@& 4, B@0":J6, RH@ ,V, $@:,, &"0>@,
F@2*">4,< >@&ZN 4>FH4HJH@&. =" @F>@&">44 (:"&Z VII IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46

$Z:4 JRD,0*,>Z *&" FB,P4":\>ZN HD4$J>":". 3N JRD,0*,>4, 4 LJ>8P4@>4D@&">4, *":4

*@B@:>4H,:\>Z6 4<BJ:\F *&40,>4` 2" F@2*">4, B@FH@b>>@(@ <,0*J>"D@*>@(@ J(@:@&>@(@ FJ*". ]H"

B@24P4b &8D"HP, $Z:" 42:@0,>" ',>,D":\>Z< F,8D,H"D,< & 1996 (@*J & F:,*J`V4N F:@&"N:

" &"0>Z<4 T"("<4 & @$,FB,R,>44 B@*:4>>@(@ (@FB@*FH&" BD"&" & <,0*J>"D@*>ZN *,:"N
b&:b`HFb *,6FH&4b E@&,H" #,2@B"F>@FH4 B@ F@2*">4` <,0*J>"D@*>ZN HD4$J>":@& *:b

D"FF<@HD,>4b &@,>>ZN BD,FHJB:,>46, F@&,DT,>>ZN & $Z&T,6 _(@F:"&44 4 CJ">*,.
E:,*J`V4< T"(@< *@:0>@ $ZH\ *":\>,6T,, D"FT4D,>4, <,0*J>"D@*>@6 `D4F*48P44. %

1994 (@*J ',>,D":\>"b !FF"<$:,b F@2*":" FB,P4":\>Z6 8@<4H,H *:b D"FF<@HD,>4b &@BD@F" @$

JRD,0*,>44 B@FH@b>>@(@ <,0*J>"D@*>@(@ J(@:@&>@(@ FJ*" >" @F>@&, *@8:"*" 4 BD@,8H"

JFH"&", B@*(@H@&:,>>ZN 7@<4FF4,6 <,0*J>"D@*>@(@ BD"&". A@F:, ^H@(@ !FF"<$:,b JRD,*4:"

B@*(@H@&4H,:\>Z6 8@<4H,H *:b D"2D"$@H84 BD@,8H" 8@>&,>P44 @ F@2*">44 H"8@(@ FJ*",
8@H@DZ6 <@( $Z $ZH\ D"FF<@HD,> >" <,0*J>"D@*>@6 8@>L,D,>P44 B@:>@<@R>ZN

BD,*FH"&4H,:,6. ]H@H H,<B >, *@:0,> $ZH\ B@H,Db>. E@2*">4, <,0*J>"D@*>@(@ J(@:@&>@(@

FJ*" b&4HFb &"0>Z< T"(@< &B,D,*, @$,FB,R4&, >"8@>,P, B@*:4>>J` <,0*J>"D@*>J`

`D4F*48P4@>>J` 2"V4HJ @*>@<J 42 8DJB>,6T4N <4D@&ZN *@FH40,>46 & BD"&@&@6 @$:"FH4.
%Z(@*Z @H ^H@(@ $J*JH D"2>@@$D"2>Z<4: @$,FB,R,>4, @FJV,FH&:,>4b @F>@&@B@:"("`V4N BD"&

R,:@&,8" 4 - $:"(@*"Db B,DFB,8H4&, @$,FB,R,>4b 4>*4&4*J":\>@6 J(@:@&>@6 @H&,HFH&,>>@FH4

2" F,D\,2>Z, <,0*J>"D@*>Z, BD,FHJB:,>4b - F*,D04&">4, F@&,DT,>4b ^H4N BD,FHJB:,>46" 80.

7D@<, H@(@, & H,R,>4, B@F:,*>,(@ *,FbH4:,H4b & P,:@< Db*, (@FJ*"DFH& BD@&@*4:4F\ FJ*,$>Z,

D"2$4D"H,:\FH&" 4 D"FF:,*@&">4b B@ *,:"<, 8"F"&T4<Fb BD,FHJB:,>46 B@ <,0*J>"D@*>@<J BD"&J81.

2. 3<B,D"H4&>Z, >@D<Z <,0*J>"D@*>@(@ BD"&" (jus cogens )

80 " A@**,D08" F4FH,<@6 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 JF4:46 BD"&4H,:\FH& B@ D"2&4H4`
4 JBD@R,>4` >@&ZN 4:4 &@2D@0*,>>ZN *,<@8D"H46: *@B@:>,>4, 8 *@8:"*"< @ *,<@8D"H42"P44",
A/51/761, BD4:@0,>4,, BJ>8H 114.

81 E<., >"BD4<,D, Polyukovich v Commonwealth of Australia , International Law
Reports , vol. 91 (1991), p. 1 (Australia, High Court); R. Finta , International Law
Reports , vol. 82 (1989), p. 424 (Canada, High Court), on appeal 98 International
Law Reports , vol. 98, p. 520 (Ontario CA), on further appeal, International Law
Reports , vol 104, p. 284 (Supreme Court); Barbie, International Law Reports ,
vol. 78 (1984), p. 125, International Law Reports , vol. 78 (1985), p. 136;
International Law Reports , vol. 100 (1988), p. 330 (France, Cour de Cassation);
Touvier , ibid., p. 337 (France, Court of Appeal of Paris, Cour de Cassation).
E<. H"80, Border Guards Prosecution Case, ibid., p. 364 (Germany: Federal Supreme
Court).
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68. %FHJB4&T"b & F4:J & 1980 (@*J %,>F8"b 8@>&,>P4b @ BD"&, *@(@&@D@& B@:JR4:" T4D@8@,

BD42>">4, 8"8 &"0>Z6 *@8J<,>H, 8"F"`V46Fb BD"&" *@(@&@D@&, &8:`R"b @F>@&">4b *:b

*,6FH&4H,:\>@FH4 4 BD,8D"V,>4b *@(@&@D@&82. M@Hb @*>@ 4:4 *&" (@FJ*"DFH&" BD@*@:0":4

F@BD@H4&:bH\Fb B@>bH4` jus cogens, 42:@0,>>@<J & FH"H\bN 53 4 64 7@>&,>P4483, BD@(>@2Z @

H@<, RH@ ^H@ B@>bH4, $J*,H F:J04H\ *,FH"$4:424DJ`V4< L"8H@D@<, >, B@*H&,D*4:4F\84. =, $Z:@

F:JR"b @$D"V,>4b 8 FH"H\, 66a 7@>&,>P44, 4 ;,0*J>"D@*>@<J EJ*J >, BD4N@*4:@F\ BDb<@

FH":84&"H\Fb F B@>bH4,< jus cogens. G,< >, <,>,, @> BD4>b: 8 F&,*,>4` ^HJ 8@>P,BP4`85.
),6FH&4H,:\>@, & F&@,< 8@>FJ:\H"H4&>@< 2"8:`R,>44 @ 2"8@>>@FH4 J(D@2Z b*,D>Z< @DJ04,< 4:4

,(@ BD4<,>,>4b EJ* 2"b&4:, RH@ " B@H@<J RH@ <>@0,FH&@ >@D< (J<">4H"D>@(@ BD"&", BD4<,>4<@(@

& B,D4@* &@@DJ0,>>@(@ 8@>L:48H", 4<,,H FH@:\ &"0>@, 2>"R,>4, F H@R84 2D,>4b J&"0,>4b

R,:@&,R,F8@6 :4R>@FH4 4 " ^:,<,>H"D>ZN F@@$D"0,>46 (J<">>@FH4" ... @>4 BD,*FH"&:b`H F@$@6

>,2Z$:,<Z, BD4>P4BZ <,0*J>"D@*>@(@ @$ZR>@(@ BD"&"" 86.

3. ?$b2"H,:\FH&" erga omnes

69. ="4$@:\T,, 2>"R,>4, *:b P,:,6 *">>@(@ *@8:"*" 4<,,H B@>bH4, @$b2"H,:\FH& erga omnes,
&&,*,>>@, 4 @*@$D,>>@, EJ*@< BD4 D"FF<@HD,>44 *,:" " #"DF,:@>" HD^8T>" ( &H@D@6 ^H"B), >"

8@H@D@< *,:",H $@:\T@6 JB@D 7@<4FF4b & F&@,< 8@<<,>H"D44 8 FH"H\, 19. EJ* FFZ:",HFb H"< >"

" @F>@&>@, D"2:4R4, <,0*J @$b2"H,:\FH&"<4 (@FJ*"DFH&" B,D,* <,0*J>"D@*>Z< F@@$V,FH&@< & P,:@<

4 @$b2"H,:\FH&"<4, &@2>48"`V4<4 & @H>@T,>44 *DJ(@(@ (@FJ*"DFH&" & @$:"FH4 *4B:@<"H4R,F8@6

2"V4HZ" 87. % 8"R,FH&, BD4<,D" @$b2"H,:\FH& erga omnes EJ* F@F:":Fb >" " @$Xb&:,>4, &>,
2"8@>" "8H@& "(D,FF44 4 (,>@P4*"", " H"80, " @F>@&>Z, BD"&" R,:@&,8", &8:`R"b 2"V4HJ @H

D"$FH&" 4 D"F@&@6 *4F8D4<4>"P44". EBD"&,*:4&@, RH@ & <,>,, R"FH@ JB@<4>",<@6 &Z*,D08, @>

2"b&4:, RH@ " >" J>4&,DF":\>@< JD@&>, *@8J<,>HZ, & 8@H@DZN &@B:@V"`HFb BD"&" R,:@&,8", >,

>"*,:b`H (@FJ*"DFH&" FB@F@$>@FH\` 2"V4V"H\ @H >"DJT,>46 B@*@$>ZN BD"& :`*,6, >,2"&4F4<@ @H

4N (D"0*">FH&"" 88. ]H@ <@0,H B@*D"2J<,&"H\, RH@ B@ F&@,<J @N&"HJ @$b2"H,:\FH&" erga omnes >,

82 E<. D,T,>4, @H 25 F,>Hb$Db 1997 (@*" B@ *,:J, 8"F"`V,<JFb BD@,8H" '"$R48@&@-
="*\b<"D@T, ICJ Reports , 1997, paras. 89-114.

83 A/CN.4/488, 2"<,R">4b KD">P44 B@ BJ>8HJ 2 FH"H\4 19.

84 ;,0*J>"D@*>Z6 EJ* BD4*",H $@:\T@, 2>"R,>4, FH"$4:\>@FH4 *@(@&@D>ZN @H>@T,>46: F<.,
>"BD4<,D, Case concerning the Territorial Dispute (Libyan Arab Jamahiriya v. Chad ),
ICJ Reports 1994 , p. 6; Case concerning the Gabcikowo -Nagymaros Project , ibid.,
1997, para. 114.

85 E<., >"BD4<,D, Case concerning Military and Paramilitary Activities in and
against Nicaragua , ICJ Reports 1986 , pp. 100-101.

86 ICJ Reports 1996 , p. 257. =,F<@HDb >" FFZ:8J >" " >,2Z$:,<Z, BD4>P4BZ", EJ*

FR,:, RH@ ,<J >,H >,@$N@*4<@FH4 &ZF8"2Z&"H\Fb B@ B@&@*J &@BD@F" jus cogens.
C"FF<"HD4&"&T46Fb 4< &@BD@F 8"F":Fb >, " BD"&@&@(@ N"D"8H,D" >@D<Z" ... N"D"8H,D"

(J<">4H"D>@(@ BD"&", 8@H@D@, *,6FH&@&":@ $Z & F:JR", BD4<,>,>4b b*,D>@(@ @DJ04b", "

" BD4<,>4<@FH4 BD4>P4B@& 4 >@D< (J<">4H"D>@(@ BD"&" & F:JR"bN 4FB@:\2@&">4b b*,D>@(@ @DJ04b 4

B@F:,*FH&46 4N BD4<,>4<@FH4 *:b 2"8@>>@FH4 4FB@:\2@&">4b H"8@(@ @DJ04b", ibid., p. 258.

87 ICJ Reports 1970 , p. 32.

88 Ibid., p. 47.
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@N&"HZ&"`H &F,6 FL,DZ BD"& R,:@&,8" P,:48@<, 4:4 ^H@ <@0,H BD@FH@ F:J04H\ 2"<,R">4,<

@H>@F4H,:\>@ >Z>,T>4N L@D<J:4D@&@8 @$V4N *@(@&@D@& & @$:"FH4 BD"& R,:@&,8".

70. % B@F:,*J`V,< & P,:@< Db*, F:JR",& EJ* B@:\2@&":Fb &@2<@0>@FH\`, RH@$Z B@*H&,D*4H\

B@>bH4, @$b2"H,:\FH& erga omnes, N@Hb 4 BD@b&:b: BD4 ,(@ BD4<,>,>44 @FH@D@0>@FH\. G"8, B@

*,:J @ %@FH@R>@< G4<@D, EJ* 2"b&4::

" IH&,D0*,>4, A@DHJ(":44 @ H@<, RH@ BD"&@ >"D@*@& >" F"<@@BD,*,:,>4, ... 4<,,H N"D"8H,D

erga omnes ... $,2J8@D42>,>>@. AD4>P4B F"<@@BD,*,:,>4b ... b&:b,HFb @*>4< 42

@F>@&>ZN BD4>P4B@& F@&D,<,>>@(@ <,0*J>"D@*>@(@ BD"&". G,< >, <,>,, EJ* FR4H",H, RH@

N"D"8H,D erga omnes >@D<Z 4 BD"&4:@ F@(:"F4b >" `D4F*48P4` - *&, D"2>Z, &,V4.
7"8@&Z< $Z >4 $Z: N"D"8H,D @$b2"H,:\FH&, >" 8@H@DZ, FFZ:"`HFb, EJ* >, <@0,H &Z>@F4H\

D,T,>4b @H>@F4H,:\>@ 2"8@>>@FH4 B@&,*,>4b H@(@ 4:4 4>@(@ (@FJ*"DFH&", 8@(*" ,(@ D,T,>4,

$J*,H B@*D"2J<,&"H\ @P,>8J 2"8@>>@FH4 B@&,*,>4b *DJ(@(@ (@FJ*"DFH&", >, b&:b`V,(@Fb

FH@D@>@6 & *,:,. % H"8@6 F4HJ"P44 EJ* >, <@0,H *,6FH&@&"H\, *"0, ,F:4 BD"&@, @ 8@H@D@<

4*,H D,R\, b&:b,HFb BD"&@< erga omnes" 89.

A@ *,:J, 8"F"&T,<JFb 7@>&,>P44 @ (,>@P4*, ( BD,*&"D4H,:\>Z, &@2D"0,>4b), EJ*, F@F:"&T4F\ >"

&Z*,D08J 42 ,(@ D,T,>4b B@ *,:J @$ @(@&@D8"N 8 7@>&,>P44 @ (,>@P4*,, 2"b&4:, RH@ " BD"&" 4
@$b2"H,:\FH&", 2"8D,B:,>>Z, & 7@>&,>P44, b&:b`HFb BD"&"<4 4 @$b2"H,:\FH&"<4 erga omnes" 90.
]H@ 2"8:`R,>4, FB@F@$FH&@&":@ H@<J, RH@ @> BD4T,: 8 &Z&@*J @ H@<, RH@ ,(@ `D4F*48P4b &

@H>@T,>44 ^H@(@ 4F8" B@ FD@8J >, @(D">4R4&",HFb &D,<,>,<, B@F:, 8@H@D@(@ FH@D@>Z FH">@&bHFb

F&b2">>Z<4 <,0*J F@$@6 7@>&,>P4,691.

71. ):b P,:,6 *">>@(@ *@8J<,>H" >, BD,*FH"&:b,HFb >,@$N@*4<Z< ">":424D@&"H\ ^H4 D,T,>4b 4:4

@$FJ0*"H\ H"84, &@BD@FZ, 8"8 F&b2\ <,0*J " @$b2"H,:\FH&"<4" 4 " BD"&"<4", 4<,`V4<4 N"D"8H,D

erga omnes 92. ;@0>@ F8"2"H\, RH@ &ZT,J8"2">>@, B@*H&,D0*",H <>,>4, @ H@<, RH@ & FL,D,

@$V,(@ <,0*J>"D@*>@(@ BD"&" FJV,FH&J,H >,8@H@D"b 4,D"DN4b >@D< 4 RH@ B@ 8D"6>,6 <,D,

>,8@H@DZ, @F>@&>Z, <"H,D4":\>Z, >@D<Z BD42>"`HFb &"0>Z<4 B@FH@:\8J, B@F8@:\8J D,R\ 4*,H @

D"2:4R44 >, BD@FH@ & FH,B,>4, " & N"D"8H,D,. G"8@, D"2:4R4,, 8"8 @04*":@F\ $Z, 4<,,H F&@4

B@F:,*FH&4b & @$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH&. E *DJ(@6 FH@D@>Z, 42 ^H@(@ &Z&@*" >, F:,*J,H,
RH@ D"2:4R4, & N"D"8H,D, >,8@H@DZN >@D< B@D@*4:@ $Z *&" D"2:4R>ZN D,04<" @H&,HFH&,>>@FH4, 4

J0 F@&F,< >, F:,*J,H, RH@ 4N >"*@ @HD"0"H\ F H@R84 2D,>4b D"2:4R4b <,0*J " <,0*J>"D@*>Z<4
BD,FHJB:,>4b<4" 4 " <,0*J>"D@*>Z<4 BD"&@>"DJT,>4b<4".

89 ICJ Reports 1995 , p. 102.

90 ICJ Reports 1996 , p. 616.

91 Ibid., p. 617.

92 ;,0*J>"D@*>@, BD"&@ &F,(*" BD42>"&":@ 4*,` " BD"& erga omnes", N@Hb ^H" LD"2"

4FB@:\2J,HFb D,*8@. 7 BD4<,DJ, BD4$D,0>Z, (@FJ*"DFH&" &F,(*" @$:"*":4 BD"&@< erga omnes >"

@BD,*,:,>>J` B@:@FJ H,DD4H@D4":\>@(@ <@Db; &F, (@FJ*"DFH&" 4<,`H BD"&@ erga omnes >"

N@0*,>4, FJ*@& B@* 4N L:"(@< & @H8DZH@< <@D,. 3 &F, 0, ^H4 BD"&" B@D@0*"`H R4FH@

*&JFH@D@>>4, @H>@T,>4b @H&,HFH&,>>@FH4 & H@< F:JR",, 8@(*" @>4 >"DJT"`HFb *DJ(4<

(@FJ*"DFH&@<. A@>bH4, @$b2"H,:\FH& erga omnes 4<,,H F&@4 F@$FH&,>>Z, 4 $@:,, T4D@84,

B@F:,*FH&4b.
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72. 1*,F\ J<,FH>@ @H<,H4H\, RH@ 7@<4FF4b & 1976 (@*J BD4>b:" ^H@ D"2:4R4, 4 ^HJ

H,D<4>@:@(4` & BD,*&"D4H,:\>@<, *"0, B@4F8@&@< B@Db*8,.

73. QH@ 8"F",HFb D"2:4R4b <,0*J 8"H,(@D4b<4 $@:,, 4:4 <,>,, F,D\,2>ZN BD@H4&@BD"&>ZN

*,b>46, H@, &@- B,D&ZN, 7@<4FF4b 0,FH8@ " F@BD@H4&:b:"F\ 4F8JT,>4` J8"2"H\ ... RH@, B@ ,,

<>,>4`, *@:0>@ $ZH\ D,04<@< @H&,HFH&,>>@FH4, BD4<,>4<Z< 8 $@:\T4>FH&J <,0*J>"D@*>@-
BD@H4&@BD"&>ZN *,b>46" 93. ]H4 &@BD@FZ $Z:4 @FH"&:,>Z "$F@:`H>@ @H8DZHZ<4. %@- &H@DZN,
@>", 8"8 BD,*FH"&:b,HFb, @HD4P":", RH@ &F, " <,0*J>"D@*>Z, BD,FHJB:,>4b" 4:4 &F,

" <,0*J>"D@*>Z, BD"&@>"DJT,>4b" F"<4 B@*B"*":4 $Z B@* ,*4>@@$D"2>Z6 D,04<. 7@D@R,,
>,BD@FH@ >, FJV,FH&J,H ,*4>Z6 D,04< *:b &F,N BD@H4&@BD"&>ZN *,b>46; BD,*FH"&:b,HFb

F@<>4H,:\>Z< FJV,FH&@&">4, *&JN H"84N D,04<@&: " <,0*J>"D@*>@- BD@H4&@BD"&>Z, *,b>4b
BD4>4<"`H <>@0,FH&@ L@D<, " B@F:,*FH&4b, 8@H@DZ, @>4 B@D@0*"`H F H@R84 2D,>4b

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4, $,2JF:@&>@, >,:\2b F&,FH4 8 @*>@<J 4:4 *&J< ,*4>@@$D"2>Z<

B@:@0,>4b<" 94. =,H >48"84N F@<>,>46, RH@ &F,(*" ,FH\ &@2<@0>@FH\, RH@ H" 4:4 4>"b

8@>8D,H>"b >@D<" $J*,H BD,*JF<"HD4&"H\ F&@4 F@$FH&,>>Z, @F@$Z, B@F:,*FH&4b & F:JR", >"DJT,>4b

4:4 $J*,H B@*B"*"H\ B@* F&@6 F@$FH&,>>Z6 @F@$Z6 D,04<: ^H@ FBD"&,*:4&@, & R"FH>@FH4, &

@H>@T,>44 B"D"*4(<Z <,0*J>"D@*>@(@ BD,FHJB:,>4b, BD,FHJB:,>4b "(D,FF4495. E *DJ(@6 FH@D@>Z,
,F:4 8"H,(@D4b <,0*J>"D@*>ZN BD,FHJB:,>46 $J*,H D"2*D@$:,>" B@*@$>Z< @$D"2@< ( JR4HZ&"b
>":4R4, @H>@F4H,:\>@ >,$@:\T@(@ R4F:" B@*@$>ZN BD,FHJB:,>46), H@ <@0>@ $Z:@ $Z 2"*"H\

F:,*J`V4, &@BD@FZ: a) RH@ @FH">,HFb @H F"<@6 8"H,(@D44; b) 8"8 $J*,H D,T"H\Fb 2"D">,, &@BD@F

@ FJV,FH&@&">44 ^H@6 8"H,(@D44 $,2 FFZ:84 >" B@F:,*FH&4b, F&b2">>Z, F 8@>8D,H>Z<4

BD,FHJB:,>4b<4; 4 c) 8"8 ^H@ D"FF:,*@&">4, <@0>@ $Z:@ $Z 2"&,DT4H\ $,2 L"8H4R,F84

8@*4L4P4D@&">4b F@@H&,HFH&J`V4N B,D&4R>ZN >@D<. %- HD,H\4N, 7@<4FF4b @HD4P":", RH@

D"2D"$@H8" D,04<" @H&,HFH&,>>@FH4 2" BD,FHJB:,>4b *@:0>" &,FH4F\ H"84< @$D"2@<, RH@$Z

JFH">@&4H\ " ,*4>Z6 $"2@&Z6 D,04< <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 ... BD4<,>4<Z6 8@ &F,<

<,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4b<, ... 4 ... *@$"&4H\ *@B@:>4H,:\>Z, B@F:,*FH&4b 8 >,<J

2" BD@H4&@BD"&>Z, *,b>4b, BD,*FH"&:b`V4, F@$@6 <,0*J>"D@*>Z, BD,FHJB:,>4b ..." 96. ]H@H

B@*N@* 8 <,0*J>"D@*>Z< BD,FHJB:,>4b<, @F>@&">>Z6 >" " >"4<,>,, @$V,< 2>"<,>"H,:,", 8@H@DZ6

<@( $Z $ZH\ >"2&"> B@*N@*@< " BD"&@>"DJT,>4b B:`F", $Z: $,2 8@:,$">4b @H&,D(>JH97. =@

4<,>>@ & @F>@&>@< ^H@H B@*N@* B@2*>,, $Z: BD4>bH 7@<4FF4,6 BD4 @BD,*,:,>44 B@F:,*FH&46

<,0*J>"D@*>ZN BD,FHJB:,>46.

93 7@<<,>H"D46 8 FH"H\, 19, BJ>8H (53), & F>@F8, 57 &ZT,.

94 G"< 0,.

95 =" @F>@&">44 BJ>8H" 1 FH"H\4 12, BJ>8H" 1 FH"H\4 24 4 FH"H\4 39 IFH"&" E@&,H

#,2@B"F>@FH4 @$:"*",H >,8@H@DZ< BD4@D4H,H@< & @H>@T,>44 @BD,*,:,>4b, & R"FH>@FH4, "8H"

"(D,FF44 4 ,(@ B@F:,*FH&46. E<. 8@<<,>H"D44 7@<4FF44 8 FH"H\b< 20b 4 23c BD@,8H" JFH"&"

<,0*J>"D@*>@(@ J(@:@&>@(@ FJ*", +0,(@*>48 ... 1994 (@*, H@< II ( R"FH\ II), FHD. 38-39 4

44-45 H,8FH" >" ">(:46F8@< b2Z8,; 4 FH"H\` 16 BD@,8H" 8@*,8F" BD,FHJB:,>46 BD@H4& <4D" 4

$,2@B"F>@FH4 R,:@&,R,FH&", ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH\*,FbH B,D&"b F,FF4b,
)@B@:>,>4, 10 (A/51/10), FHD. 89-91.

96 7@<<,>H"D44 8 FH"H\, 19, BJ>8H (54), F>@F8" 57 &ZT,.

97 G"< 0,.
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74. QH@ 8"F",HFb H,D<4>@& " BD,FHJB:,>4b" 4 " BD"&@>"DJT,>4b", H@ >" 7@<4FF4` & 2>"R4H,:\>@6

<,D, B@&:4b:@ 4FB@:\2@&">4, H,D<4>" " BD,FHJB:,>4," BD4<,>4H,:\>@ 8 BD,FHJB:,>4` "(D,FF4498.
=, bF>@, 8"84, ":\H,D>"H4&Z $Z:4 D"FF<@HD,>Z. % 8@<<,>H"D44 :4T\ (@&@D4HFb, RH@:

" BD4>4<"b >"2&">4, " <,0*J>"D@*>Z, BD,FHJB:,>4b", 7@<4FF4b >"<,D,>" FFZ:"H\Fb H@:\8@ >"

BD,FHJB:,>4b (@FJ*"DFH&", >" *,b>4b, BD4F&"4&",<Z, (@FJ*"DFH&J 8"8 H"8@&@<J. ?>" ,V, D"2

N@R,H BD,*@FH,D,R\ BD@H4& :`$@6 BJH">4PZ <,0*J &ZD"0,>4,< " <,0*J>"D@*>Z,
BD,FHJB:,>4b", 8@H@D@, 4FB@:\2J,HFb & ^H@6 FH"H\,, 4 B@N@04<4 &ZD"0,>4b<4

(" BD,FHJB:,>4b B@ <,0*J>"D@*>@<J BD"&J", " &@,>>Z, BD,FHJB:,>4b", " BD,FHJB:,>4b BD@H4&

<4D"", " BD,FHJB:,>4b BD@H4& R,:@&,R,FH&"" 4 H. *.), 4FB@:\2J,<Z<4 & Db*, <,0*J>"D@*>ZN

8@>&,>P46 4 *@8J<,>H@& *:b @$@2>"R,>4b >,8@H@DZN RJ*@&4V>ZN 4>*4&4*J":\>ZN

BD,FHJB:,>46 ..." 99.

]H@ >, *",H, >@ B@D@0*",H &@BD@F @H>@F4H,:\>@ H@(@, B@R,<J $Z: BD4>bH H"8@6 H,D<4>, 8@H@DZ6

B@ F&@,<J 4FB@:\2@&">4` BD4T:@F\ FD"2J 0, @$@F@$:bH\ @H @$ZR>ZN &4*@& 4FB@:\2@&">4b ^H@(@

H,D<4>" & <,0*J>"D@*>@< BD"&,. E:,*J,H @H<,H4H\, RH@ F 1976 (@*" H,D<4> " <,0*J>"D@*>@,
BD,FHJB:,>4," FH": JB@HD,$:bH\Fb ,V, T4D, & 8"R,FH&, FFZ:84 >" F@&,DT,>>Z, 4>*4&4*"<4

BD,FHJB:,>4b, &Z2Z&"`V4, <,0*J>"D@*>J` @2"$@R,>>@FH\, &8:`R"b BD,FHJB:,>4b B@

<,0*J>"D@*>@<J BD"&J, >@ >, @(D">4R4&"bF\ 4<4100. G"84< @$D"2@<, D4F8 H,D<4>@:@(4R,F8@6

BJH">4PZ B@&ZF4:Fb.
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