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1. ="FH@bV46 *@8:"* &8:`R",H *&, (:"&Z. % (:"&, I D"FF<"HD4&"`HFb BD"&@&Z,

B@F:,*FH&4b <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46, 8&":4L4P4DJ,<ZN & 8"R,FH&,

<,0*J>"D@*>ZN " BD,FHJB:,>46" (@FJ*"DFH& B@ FH"H\, 19 Q"FH4 B,D&@6 BD@,8H" FH"H,6,
BD4>bH@6 & B,D&@< RH,>44. ?>" F@*,D04H H"80, &8:`R,>>Z, & *@$"&:,>4, 8 >"FH@bV,<J

*@8J<,>HJ BD,*:"(",<Z, BD@,8HZ FH"H,6, 8"F"`V4NFb J8"2">>ZN B@F:,*FH&46. % (:"&, II
D"FF<"HD4&",HFb >,F8@:\8@ *4F8JFF4@>>ZN &@BD@F@&, 8"F"`V4NFb BD@,8H@& FH"H,6 @ D,04<,

8@>HD<,D 1/, 4 F@*,D04HFb *@B@:>4H,:\>Z6 BD@,8H FH"H\4 Q"FH4 HD,H\,6 @ FB@D"N &

F&b24 F 8@>HD<,D"<4 & @H&,H >" BD,FHJB:,>4b.

1/ ':"&" II FH">,H BD,*<,H@< @*>@(@ 4:4 $@:,, *@$"&:,>46 8 >"FH@bV,<J
*@8J<,>HJ.
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'9!%! I

AC!%?%Y+ A?E9+)EG%3a ;+/)I=!C?)=?- AC?G3%?AC!%=YM )+a=35,
7%!93K3O3CI+;YM % 7!Q+EG%+ " AC+EGIA9+=35" % EG!G[+ 19

Q!EG3 A+C%?5 AC?+7G!, AC3=aG?5 % A+C%?; QG+=33

A. %&,*,>4,

2. ?$FJ0*,>4b, BD@&@*4&T4,Fb & BD@T:@< (@*J >" @F>@&, BbH@(@ 2/ 4 T,FH@(@ 3/
*@8:"*@&, & R"FH>@FH4 >" @F>@&, *@$"&:,>46 2 4 3 8 BbH@<J *@8:"*J 4 *@$"&:,>4b 2 8

T,FH@<J *@8:"*J, F&4*,H,:\FH&J`H @ H@<, RH@ BD4 D"FF<@HD,>44 BD"&@&ZN B@F:,*FH&46 H"8

>"2Z&",<ZN <,0*J>"D@*>ZN " BD,FHJB:,>46" (@FJ*"DFH& 7@<4FF4b, B@<4<@ &@BD@F@&

H,D<4>@:@(44, FH,B,>4 4:4 2>"R4<@FH4, FH":84&",HFb F *&J<b &2"4<@F&b2">>Z<4

BD@$:,<"<4 4:4 (DJBB"<4 BD@$:,<. ?*>@6 42 >4N b&:b,HFb @BD,*,:,>4, de lege lata
4:4 de lege ferenda " @F@$ZN" 4:4 " *@B@:>4H,:\>ZN" B@F:,*FH&46

<,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46, @ 8@H@DZN 4*,H D,R\, & FD"&>,>44 F

<,0*J>"D@*>@- BD@H4&@BD"&>Z<4 *,b>4b<4, @$ZR>@ 8&":4L4P4DJ,<Z<4 & 8"R,FH&,

<,0*J>"D@*>ZN " *,:48H@&". ]H@ <@0>@ $Z:@ $Z >"2&"H\ :4T\ >@D<"H4&>Z< "FB,8H@<

B@F:,*FH&46 <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&. )DJ(@6 BD@$:,<@6 4:4 (DJBB@6

BD@$:,< b&:b,HFb @BD,*,:,>4, <,N">42<" 4:4 <,N">42<@&, F:J0"V4N 4:4 2"*,6FH&J,<ZN, &

H@6 <,D,, & 8@H@D@6 ^H@ $J*,H >,@$N@*4<@, *:b JFH">@&:,>4b 4/ 4:4 @FJV,FH&:,>4b

J8"2">>ZN @F@$ZN 4:4 *@B@:>4H,:\>ZN B@F:,*FH&46. ]H@ <@0>@ $Z:@ $Z >"2&"H\

4>FH4HJP4@>":\>Z< "FB,8H@<.

3. QH@ 8"F",HFb >@D<"H4&>@(@ "FB,8H", H@ @$FJ0*,>4b bF>@ BD@*,<@>FHD4D@&":4, RH@

R:,>Z 7@<4FF44, &ZFHJB"`V4, 2" F@ND">,>4, D"2:4R4b, BD@&@*4<@(@ & FH"H\, 19
Q"FH4 B,D&@6, BD42>"`H @R,&4*>@, 4 >,42$,0>@, F:,*FH&4, H"8@(@ D"2:4R4b. ]H@

F:,*FH&4, F@FH@4H & H@<, RH@ <,0*J>"D@*>Z, BD,FHJB:,>4b, BD@H4&@B@FH"&:b,<Z,

<,0*J>"D@*>Z< *,:48H"<, F@BDb0,>Z 4:4 *@:0>Z $ZH\ F@BDb0,>Z F Db*@< @F@$ZN 4:4

*@B@:>4H,:\>ZN B@F:,*FH&46, *:b H@(@ RH@$Z J8"2">>@, D"2:4R4, 4<,:@ 8"8@6- :4$@ F<ZF:

4:4 P,:\.

4. QH@ 8"F",HFb 4>FH4HJP4@>":\>@(@ "FB,8H", H@ @$FJ0*,>4b H"80, bF>@ B@8"2":4, RH@

R:,>Z 7@<4FF44, &ZFHJB"`V4, 2" F@ND">,>4, D"2:4R4b, BD@&@*4<@(@ & FH"H\, 19,
B@:"("`H, RH@ @FJV,FH&:,>4, :`$ZN @F@$ZN 4:4 *@B@:>4H,:\>ZN B@F:,*FH&46 HD,$J,H 4:4

*@:0>@ B@HD,$@&"H\ &<,T"H,:\FH&" & @BD,*,:,>>@6 L@D<, 4:4 L@D<"N F@ FH@D@>Z @*>@(@

4:4 $@:,, <,0*J>"D@*>ZN @D(">@& F P,:\` F@8D"V,>4b, ,F:4 >, B@:>@(@ 4F8:`R,>4b,
BD@42&@:", 8@H@DZ6 4>"R, <@0,H N"D"8H,D42@&"H\ @FJV,FH&:,>4, J8"2">>ZN B@F:,*FH&46

@H*,:\>Z<4 (@FJ*"DFH&"<4 4:4 (DJBB"<4 (@FJ*"DFH&, *,6FH&J`V4<4 $,2 8"8@6- :4$@ L@D<Z

8@>HD@:b.

2/ A/CN.4/453, Add.1 4 Corr.1-3 4 Add.2 4 3.

3/ A/CN.4/461 4 Add.1, Add.2 4 Corr.1 4 Add.3.
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5. 32 @$FJ0*,>4b, F@FH@b&T,(@Fb & 1994 (@*J, <,>,, R,H8@, >@ >, <,>,, @R,&4*>@

&ZH,8"`H *&" *DJ(4N &"0>ZN &@BD@F". ?*>4< 42 &@BD@F@& b&:b,HFb H,F>"b &2"4<@F&b2\

<,0*J H,<, RH@ <Z >"2Z&",< :4T\ >@D<"H4&>Z< "FB,8H@<, 4 4>FH4HJP4@>":\>Z<

"FB,8H@<. AD,*,:Z, & 8@H@DZN @F@$Z, 4:4 *@B@:>4H,:\>Z, B@F:,*FH&4b BD,FHJB:,>46, - "

4<,>>@ JFJ(J$:,>4, B@F:,*FH&46 " *,:48H@&" - <@(JH $ZH\ &,D@bH>Z<4 de lege lata 4:4

BD4,<:,<Z<4 de lege ferenda, & 2>"R4H,:\>@6 <,D, 2"&4FbH @H H@(@, & 8"8@6 FH,B,>4

<@0>@ de lege lata 4:4 de lege ferenda BD,*JF<@HD,H\ >"*:,0"V,, 4 8 H@<J 0,

:4T,>>@, BD@42&@:" BD4<,>,>4, "*,8&"H>ZN 4>FHDJ<,>H@& 4:4 FD,*FH&. ;4>4<":\>Z<4

JF:@&4b<4 :`$@(@ 2>"R4H,:\>@(@ JFJ(J$:,>4b, B@ >"T,<J <>,>4`, <@(:" $Z $ZH\

@BD,*,:,>>"b L@D<" @$X,8H4&>@(@, `D4*4R,F84 @$JF:@&:,>>@(@ JFH">@&:,>4b >":4R4b

BD,FHJB:,>4b 4 ,(@ BD4B4FZ&">4, 8"8@<J- :4$@ (@FJ*"DFH&J. M@Hb :4T\ >,F8@:\8@ R:,>@&

7@<4FF44 &ZFHJB4:4 F 8@>8D,H>Z<4 BD,*:@0,>4b<4 & @H>@T,>44 H@R>@(@ N"D"8H,D"

FD,*FH&, 8@H@DZ, <@0>@ $Z:@ $Z 4FB@:\2@&"H\ *:b H"8@(@ JFH">@&:,>4b, BD@T:@(@*>4,

@$FJ0*,>4b B@8"2":4, RH@ $@:\T4>FH&@ R:,>@& 7@<4FF44, &ZFHJB"`V4N 2" F@ND">,>4,

FH"H\4 19, - >,2"&4F4<@ @H 4N @(@&@D@8 B@ D"2:4R>Z< "FB,8H"< *">>@(@ &@BD@F" -
FR4H"`H, RH@ @$X,8H4&>@, JFH">@&:,>4, & B:">, >":4R4b 4 BD4B4FZ&">4b BD,FHJB:,>4b

*@:0>@ b&:bH\Fb BD,*B@FZ:8@6 BD4<,>,>4b :`$@(@ @F@$@(@ D,04<". ]H@ BD42>">@ H"80,

H,<4 R:,>"<4 7@<4FF44, 8@H@DZ, &ZFHJB"`H BD@H4& F@ND">,>4b D"2:4R4b.

6. +V, @*4> "FB,8H, 8@H@DZ6, B@ >"T,<J <>,>4`, 4<B:4P4H>@ &ZD"0,> & <>,>4bN

$@:\T4>FH&" R:,>@& 7@<4FF44, &ZFHJB"`V4N 2" F@ND">,>4, FH"H\4 19, F@FH@4H & H@<, RH@

@F@$Z6 D,04<, 8@H@DZ6 BD,*FH@4H BD,*:@04H\ *:b BD,FHJB:,>46, &Db* :4 F<@0,H

D"FF<"HD4&"H\Fb & 8"R,FH&, &@BD@F" FHD@(@6 8@*4L48"P44. =,F<@HDb >" H@, RH@ BD@$:,<"

FJV,FH&@&">4b @F@$@ F,D\,2>ZN <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46, >"8"2J,<ZN

Hb0,:Z<4 B@F:,*FH&4b<4, B@ BD"&J D"FF<"HD4&":"F\ 7@<4FF4,6 & 8"R,FH&, R"FH4

<,0*J>"D@*>@(@ BD"&" & 1976 (@*J ( & B,D4@* BD4>bH4b FH"H\4 19), BD,*FH"&:b,HFb bF>Z<,
RH@ H@R>@, JFH">@&:,>4, 4 L@D<J:4D@&8" @F@$ZN B@F:,*FH&46 H"84N BD@H4&@BD"&>ZN *,b>46

4 @BD,*,:,>4, D,04<" @FJV,FH&:,>4b *:b H"84N B@F:,*FH&46 & @$b2"H,:\>@< B@Db*8,

B@HD,$J`H @H 7@<4FF44 $@:,, 4>H,>F4&>ZN JF4:46 & B:">, BD@(D,FF4&>@(@ D"2&4H4b, R,< &

:`$@6 *DJ(@6 @$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH&.

7. %&4*J H,F>@6 &2"4<@F&b24 <,0*J JFH">@&:,>4,< @F@$ZN 4:4 *@B@:>4H,:\>ZN

B@F:,*FH&46 4 D"2D"$@H8@6 D,04<" @FJV,FH&:,>4b <@0>@ 2"*"H\Fb &@BD@F@< @ H@<, >,

$J*,H :4 :JRT, 2">bH\Fb 4>FH4HJP4@>":\>@6 BD@$:,<@6 *@ D"FF<@HD,>4b R4FH@ >@D<"H4&>@6

BD@$:,<Z. ?*>"8@ *&, BD4R4>Z B@$J0*"`H >"F &Z$D"H\ @$D"H>Z6 B@Db*@8. %@- B,D&ZN,
*@ D"FF<@HD,>4b BJH,6 4 FD,*FH& @FJV,FH&:,>4b BD,*B@RH4H,:\>,, @BD,*,:4H\ H@, RH@ &

8@>,R>@< FR,H, *@:0>@ @FJV,FH&:bH\Fb. %@- &H@DZN, >,F<@HDb >" H@, RH@ @$, @$:"FH4,
>,F@<>,>>@, F&b2">Z F &"0>Z<4 &@BD@F"<4 BD@(D,FF4&>@(@ D"2&4H4b, JFH">@&:,>4, @F@$ZN

4:4 *@B@:>4H,:\>ZN B@F:,*FH&46, B@- &4*4<@<J, &8:`R",H 2>"R4H,:\>@, R4F:@ "FB,8H@& de
lege lata. 1">b&T4F\ & B,D&J` @R,D,*\ &H@D@6 @$:"FH\`, <@0>@, B@ 8D"6>,6 <,D,,
>"R"H\ F 4FF:,*@&">4b terra cognita 4:4 incognita - & <,>\T,6 FH,B,>4.

8. C"2*,: B >"FH@bV,6 (:"&Z B@F&bV,>, H"84< @$D"2@<, @BD,*,:,>4` @F@$ZN 4:4

*@B@:>4H,:\>ZN BD"&@&ZN B@F:,*FH&46 <,0*J>"D@*>ZN BD,FHJB:,>46 4 L@D<J:4D@&8,

B@:@0,>46, 8@H@DZ, >"*:,04H *@$"&4H\ 8 FH"H\b< Q"FH4 &H@D@6, 8"F"`V4<Fb BD"&@&ZN

B@F:,*FH&46 <,0*J>"D@*>ZN *,:48H@&. C"2*,: C 8"F",HFb 4>FH4HJP4@>":\>@(@ "FB,8H".
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C"2*,: D F@*,D04H 2"8:`R4H,:\>Z, 2"<,R">4b.



A/CN.4/469
page 8

%. ?F@$Z, 4:4 *@B@:>4H,:\>Z, B@F:,*FH&4b <,0*J>"D@*>ZN

BD,FHJB:,>46 (@FJ*"DFH&

1. ?$V4, 2"<,R">4b

9. C"2:4R4,, BD@&@*4<@, & FH"H\, 19 Q"FH4 B,D&@6 <,0*J *&J<b &4*"<4 <,0*J>"D@*>@-
BD@H4&@BD"&>ZN *,b>46, @F>@&">@ >" $@:,, &ZF@8@6 FH,B,>4 Hb0,FH4 <,0*J>"D@*>ZN

BD,FHJB:,>46 & FD"&>,>44 F <,0*J>"D@*>Z<4 *,:48H"<4. 32 ^H@(@ F@ &F,6 @R,&4*>@FH\`

F:,*J,H, RH@ *">>@, D"2:4R4, *@:0>@ $ZH\ @HD"0,>@ & B@F:,*FH&4bN, 8@H@DZ, F&b2">Z

(de lege lata) 4:4 *@:0>Z $ZH\ F&b2">Z (de lege ferenda) F <,0*J>"D@*>@-
BD@H4&@BD"&>Z<4 *,b>4b<4, 8&":4L4P4DJ,<Z<4 & 8"R,FH&, BD,FHJB:,>46. ?HBD"&>"b

H@R8", @R,&4*>@, >"N@*4HFb & FH"H\bN Q"FH4 &H@D@6, D"FF<@HD,>>ZN *@ F,(@ &D,<,>4.

10. E@@H&,HFH&J`V4, FH"H\4 Q"FH4 &H@D@6, " 4<,>>@ FH"H\4 6-10- $4F 4 11-14,
FL@D<J:4D@&">Z H"84< @$D"2@<, RH@$Z @N&"H4H\ B@F:,*FH&4b & FJV>@FH4 :`$@(@

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, >,2"&4F4<@ @H ,(@ 8&":4L48"P44 B@ FH"H\, 19.
]H@ BD4<,>4<@ 8"8 8 FH"H\b< 6-10- $4F @ <"H,D4":\>ZN B@F:,*FH&4bN, H"8 4 8

FH"H\b< 11-14 @$ 4>FHDJ<,>H":\>ZN B@F:,*FH&4bN. =4 @*>" 42 ^H4N FH"H,6, & FJV>@FH4,
>, FFZ:",HFb >" @*>J 42 *&JN 8"H,(@D46 >"DJT,>46, JFH">@&:,>>ZN & FH"H\, 19. ?F>@&>"b

4*,b, @*>"8@, F@FH@4H & *DJ(@<. E@(:"F4&T4F\, & B:">, <,H@*@:@(44, F BD,*:@0,>4,<

EB,P4":\>@(@ *@8:"*R48" @ H@<, RH@ BD@$:,<" @F@$ZN 4:4 *@B@:>4H,:\>ZN B@F:,*FH&46

BD,FHJB:,>46 *@:0>" D"FF<"HD4&"H\Fb F8@D,, >" B@F:,*>,6 FH"*44 D"2D"$@H84 Q"FH4 &H@D@6

BD@,8H" ( & F&b24 F @F@$@6 F:@0>@FH\` H,<Z), 7@<4FF4b & FH"H\bN 6-14 8"F":"F\ (:"&>Z<

@$D"2@< B@F:,*FH&46 *,:48H@&. )DJ(4<4 F:@&"<4, @>" F@ND">4:" >,@BD,*,:,>>@FH\ &

@H>@T,>44 @F@$ZN 4:4 *@B@:>4H,:\>ZN B@F:,*FH&46 BD,FHJB:,>46.

11. 32 ^H@(@ F:,*J,H, RH@, >,F<@HDb >" L@D<J:4D@&8J FH"H,6 6-14 & @$V4N &ZD"0,>4bN,
@N&"HZ&"`V4N prima facie B@F:,*FH&4b :`$@(@ <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b,
^H4 FH"H\4 4FR,DBZ&"`V4< @$D"2@< @N&"HZ&"`H B@ FJH4 *,:" B@F:,*FH&4b *,:48H@&, " >,

B@F:,*FH&4b BD,FHJB:,>46. '@&@Db H@R>,,, 7@<4FF4b, D"2D"$"HZ&"b ^H4 FH"H\4, @FH"&4:"

@H8DZHZ<4 *&" &@BD@F":

") @*4> &@BD@F F@FH@4H & H@<, D"FBD@FHD">b,HFb :4 4 & 8"8@6 FH,B,>4 :`$@, 42

B@F:,*FH&46 <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46, D"FF<"HD4&",<ZN & FH"H\bN 6-14, >"

BD,FHJB:,>4b, 4 ,F:4 D"FBD@FHD">b,HFb, H@ F:,*J,H :4 42<,>bH\ B@*@$>Z, B@F:,*FH&4b :4$@

B@FD,*FH&@< J8D,B:,>4b B@24P44 B@H,DB,&T4N (@FJ*"DFH&, :4$@ B@FD,*FH&@< @Hb(R,>4b

B@24P44 (@FJ*"DFH&"- BD"&@>"DJT4H,:b;

b) *DJ(@6 &@BD@F F@FH@4H & H@<, F&b2Z&"`HFb :4 4 *@:0>Z :4 F&b2Z&"H\Fb F

BD,FHJB:,>4b<4 :`$Z, *":\>,6T4, B@F:,*FH&4b B@<4<@ 4 F&ZT, H,N, 8@H@DZ,

D"FF<"HD4&"`HFb & FH"H\bN 6-14.
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% >40,F:,*J`V4N BJ>8H"N D,R\ 4*,H @ 8"0*@< 42 *&JN J8"2">>ZN &@BD@F@&,
&@- B,D&ZN, F H@R84 2D,>4b <"H,D4":\>ZN B@F:,*FH&46, " 2"H,< F H@R84 2D,>4b

4>FHDJ<,>H":\>ZN B@F:,*FH&46. % @$@4N F:JR"bN >"4:JRT4< <,H@*@< b&:b,HFb F:,*@&">4,

B@Db*8J, JFH">@&:,>>@<J & FH"H\bN 6-14.

2. ;"H,D4":\>Z, B@F:,*FH&4b

i) ?$V4, 2"<,R">4b

12. ?$V4< <"H,D4":\>Z< B@F:,*FH&4,< b&:b,HFb &@2<,V,>4, & F"<@< T4D@8@< F<ZF:,

F:@&", D"FBD@FHD">b`V,,Fb >" BD,8D"V,>4, BD@H4&@BD"&>@(@ *,b>4b 4 &8:`R"`V,,

D,FH4HJP4` & >"HJD,, 8@<B,>F"P4`, F"H4FL"8P4` 4 ("D">H44 >,B@&H@D,>4b. ER4H"b, RH@

@$b2"H,:\FH&@ BD,*@FH"&:bH\ &@2<,V,>4, & T4D@8@< F<ZF:, F:@&" b&:b,HFb, & BD4>P4B,,
B@F:,*FH&4,< :`$@(@ <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, >,2"&4F4<@ @H FH,B,>4 ,(@

Hb0,FH4, HDJ*>@ F@<>,&"H\Fb & H@<, RH@ H"8@, @$b2"H,:\FH&@ :,04H H"80, >" :`$@<

(@FJ*"DFH&,, F@&,DT4&T,< BD,FHJB:,>4,. % ^H@6 F&b24 >" :`$@, H"8@, (@FJ*"DFH&@

&@2:"(",HFb @$V"b @$b2">>@FH\ BD,8D"V,>4b/ &@2<,V,>4b, @ 8@H@DZN (@&@D4HFb & FH"H\bN 6
4 6- $4F Q"FH4 &H@D@6, BD4>bHZN & B,D&@< RH,>44.

13. ER4H"b *":,,, RH@ & F:JR", BD,FHJB:,>46 &F, (@FJ*"DFH&" b&:b`HFb " B@H,DB,&T4<4

(@FJ*"DFH&"<4", F@(:"F>@ @BD,*,:,>4`, F@*,D0"V,<JFb & FH"H\, 5, BD4>bH@6 & B,D&@<

RH,>44 4/, :`$@, (@FJ*"DFH&@ *@:0>@ 4<,H\ BD"&@ *@$4H\Fb BD,8D"V,>4b/ &@2<,V,>4b

( & J8"2">>@< &ZT, T4D@8@< F<ZF:,) @H (@FJ*"DFH&", F@&,DT4&T,(@ 4:4 F@&,DT"`V,(@

BD,FHJB:,>4,.

14. !8H4&>Z6 4 B"FF4&>Z6 "FB,8HZ @H>@T,>46 @H&,HFH&,>>@FH4 <@(:4 $Z & ^H@6 F&b24

@N&"HZ&"H\Fb B@:@0,>4b<4 FH"H\4 15 Q"FH4 &H@D@6, 8@H@D"b BD,*FH"&:b:" $Z F@$@6 &&@*>@,

B@:@0,>4, @H>@F4H,:\>@ @F@$@(@ D,04<", D,(J:4DJ`V,(@ <"H,D4":\>Z, B@F:,*FH&4b

<,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&.

15. ?F@$Z6 D,04<, @ 8@H@D@< 4*,H D,R\, &&@*4HFb ( F@&<,FH>@ F D,04<@<

4>FHDJ<,>H":\>ZN B@F:,*FH&46) &FHJB4H,:\>Z< B@:@0,>4,<, " 4<,>>@ FH"H\,6 15, & H@<

&4*,, & 8@H@D@< @>" F@*,D04HFb & *@$"&:,>44 1 8 >"FH@bV,<J *@8J<,>HJ.

16. A@:@0,>4,, D*@::. ES!"FBD@FHD">b`V,, >" BD,FHJB:,>4b @$V4, @$b2"H,:\FH&"

BD,8D"V,>4b 4 &@2<,V,>4b, 42:@0,>>Z, & FH"H\, 6, F@*,D04HFb & BJ>8H, 1 FH"H\4 16,
&8:`R,>>@6 & *@$"&:,>4, 1 8 >"FH@bV,<J *@8J<,>HJ. 1" >4< B@F:,*J`H B@:@0,>4b,
BD4FB@F"$:4&"`V4, 8 BD,FHJB:,>4b< B@:@0,>4b @ BD,8D"V,>44 4 &@2<,V,>44,
F@*,D0"V4,Fb & FH"H\bN 6- $4F - 10- $4F.

4/ % R"FH>@FH4, & BJ>8H, 3 ^H@6 FH"H\4.
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ii) AD,8D"V,>4,

17. =, HD,$J,HFb >48"84N 42<,>,>46 & @H>@T,>44 BD,8D"V,>4b ( FH"H\b 6), 8@H@D@, F@

&F,6 @R,&4*>@FH\` BD4<,>4<@ 8"8 8 BD,FHJB:,>4b<, H"8 4 8 *,:48H"<.

iii) C,FH4HJP4b & >"HJD,

18. 7"8 F:,*J,H 42 FH"H\4 7, @$b2"H,:\FH&@ BD,*@FH"&:bH\ D,FH4HJP4` & >"HJD,

@$JF:@&:,>@ Db*@< F<b(R"`V4N @(@&@D@8, 42:@0,>>ZN & B@*BJ>8H"N a)-d). 32 ^H4N

F<b(R"`V4N @(@&@D@8 B,D&"b ( <"H,D4":\>"b >,@FJV,FH&4<@FH\) 4 &H@D"b ( >"DJT,>4, H@(@

4:4 4>@(@ @$b2"H,:\FH&", &ZH,8"`V,(@ 42 4<B,D"H4&>@6 >@D<Z <,0*J>"D@*>@(@ BD"&")
BD,*FH"&:b`HFb >"< >, & <,>\T,6 FH,B,>4 @H>@FbV4<4Fb 8 F:JR"` BD,FHJB:,>46, R,< &

F:JR", *,:48H@&. ?*>"8@, B@- &4*4<@<J, ^H@ >,:\2b @H>,FH4 8 4F8:`R,>4b<, @ 8@H@DZN

4*,H D,R\ & B@*BJ>8H"N c) 4 d) FH"H\4 7.

19. 3F8:`R,>4,, F@*,D0"V,,Fb & B@*BJ>8H, c), F@(:"F>@ 8@H@D@<J B@H,DB,&T,,

(@FJ*"DFH&@ >, $J*,H &BD"&, *@$4&"H\Fb D,FH4HJP44 & >"HJD,, 8@(*" ^H@ B@&:,R,H 2" F@$@6

>":@0,>4, " $D,<,>4, b&>@ >,BD@B@DP4@>":\>@(@ H@6 &Z(@*,, 8@H@DJ` B@H,DB,&T,,

(@FJ*"DFH&@ BD4@$D,:@ $Z & D,2J:\H"H, B@:JR,>4b 4< D,FH4HJP44 & >"HJD, &<,FH@

8@<B,>F"P44", >, *@:0>@ BD4<,>bH\Fb & F:JR", BD,FHJB:,>4b. C"FF<"HD4&"b @H>@T,>4b

erga omnes, &ZH,8"`V4, 42 H"8@(@ Hb08@(@ <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b,
<@0>@ BD,*B@:@04H\, RH@ $@:\T4>FH&@ B@H,DB,&T4N (@FJ*"DFH& ( B@ F<ZF:J BJ>8H" 3 FH"H\4

5 Q"FH4 &H@D@6, BD4>bH@6 & B,D&@< RH,>44), B@ &F,6 &,D@bH>@FH4, >, 42&:,8JH 8"8@6-
:4$@ 4>*4&4*J":\>@6 <"H,D4":\>@6 &Z(@*Z 42 &ZB@:>,>4b (@FJ*"DFH&@<- BD"&@>"DJT4H,:,<

,(@ 8@>8D,H>@(@ @$b2"H,:\FH&" @ BD,*@FH"&:,>44 D,FH4HJP44 & >"HJD,. G"84< @$D"2@<,
$Z:@ $Z >,P,:,F@@$D"2>@ 4 *"0, $,FF<ZF:,>>@ JFH">"&:4&"H\ F@B@FH"&4H,:\>@, @H>@T,>4,

<,0*J B@:@0,>4,< BD"&@>"DJT4H,:b, F @*>@6 FH@D@>Z, 4 B@:@0,>4,< @*>@(@ 4:4

>,F8@:\84N B@H,DB,&T4N (@FJ*"DFH& - F *DJ(@6. )@:0>@ BD,@$:"*"H\ F@@$D"0,>4,,
F@(:"F>@ 8@H@D@<J (@FJ*"DFH&@- BD"&@>"DJT4H,:\ *@:0>@ &@FFH">@&4H\ & >"4$@:,, B@:>@6

&@2<@0>@6 <,D, B@:@0,>4, *,:, F@ND">,>4, 8@H@D@(@ - & F@@H&,HFH&44 F B@>bH4,<,
42:@0,>>Z< & FH"H\, 19, - BD,*FH"&:b,H F@$@6 FJV,FH&,>>Z6 4>H,D,F *:b <,0*J>"D@*>@(@

F@@$V,FH&", BD4R,< *"0, & H@< F:JR",, ,F:4 Hb0,:@, $D,<b :@04HFb & ^H@6 F&b24 >"

(@FJ*"DFH&@, B@FH"&4&T,, B@* J(D@2J ^H@ B@:@0,>4, *,:, >"DJT4& @F>@&>Z, >@D<Z

<,0*J>"D@*>@(@ BD"&".

20. !>":@(4R>Z, F@<>,>4b &@2>48"`H, N@Hb 4 & <,>\T,6 FH,B,>4, & @H>@T,>44

*":\>,6T,(@ F<b(R,>4b @$b2"H,:\FH&" BD,*@FH"&:bH\ D,FH4HJP4` & >"HJD,, @ 8@H@D@<

(@&@D4HFb & B@*BJ>8H, d) FH"H\4 7. ;Z 4<,,< & &4*J ("D">H4` " B@:4H4R,F8@6

>,2"&4F4<@FH4 4 ^8@>@<4R,F8@6 FH"$4:\>@FH4" (@FJ*"DFH&"- BD"&@>"DJT4H,:b.

21. E@ND">,>4, ^8@>@<4R,F8@6 FH"$4:\>@FH4, >,F<@HDb >" ,(@ &"0>@, 2>"R,>4, *:b

:`*,6, " H"80, *:b F@@H&,HFH&J`V,(@ (@FJ*"DFH&", B@- &4*4<@<J, >, BD,*FH"&:b,H F@$@6

">":@(4R>Z6 JD@&,>\ 2>"R4<@FH4 BD4 ,(@ @P,>8, & F@B@FH"&:,>44 F BD4>@F4<@6 & 0,DH&J

2"4>H,D,F@&">>@FH\` B@H,DB,&T4N (@FJ*"DFH& & B@:JR,>44 D,FH4HJP44. AD4 *@:0>@< JR,H,

^8@>@<4R,F8@(@ FJ&,D,>4H,H" 4 ^8@>@<4R,F8@(@ F"<@@BD,*,:,>4b &@2>48",H &@BD@F @ H@<,
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FH@4H :4 B@:>@FH\` 4:4 R"FH4R>@ :4T"H\ D,FH4HJP44 & >"HJD, (@FJ*"DFH&", b&:b`V4,Fb

B@H,DB,&T4<4 & D,2J:\H"H, F,D\,2>@(@ >"DJT,>4b 8"8@6- :4$@ >@D<Z, ("D">H4DJ`V,6
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@F>@&@B@:"("`V4, 4>H,D,FZ <,0*J>"D@*>@(@ F@@$V,FH&", >" H@< @F>@&">44, RH@ H"8@,

FD,*FH&@ &@FFH">@&:,>4b >"DJT,>>ZN BD"& <@(:@ $Z J(D@0"H\ FH"$4:\>@FH4 ^8@>@<484

(@FJ*"DFH&"- BD"&@>"DJT4H,:b. A@*@$>@, @$FH@bH,:\FH&@ >, *@:0>@ @BD"&*Z&"H\

@F&@$@0*,>4, (@FJ*"DFH&"- BD"&@>"DJT4H,:b @H ^:,<,>H"D>@(@ @$b2"H,:\FH&" B@

&@FFH">@&:,>4` & L424R,F84 &@2<@0>@6 FH,B,>4 B@:@0,>4b, FJV,FH&@&"&T,(@ *@

>"DJT,>4b. ?*>"8@ H"8@6 @H8"2 & F<b(R,>44 *@:0,> F*,D04&"H\Fb 8:"J2J:@6,
("D">H4DJ`V,6 042>,>>Z, B@HD,$>@FH4 >"F,:,>4b (@FJ*"DFH&"- BD"&@>"DJT4H,:b.

22. =,F<@HDb >" &4*4<J` FJD@&@FH\, BD,*:"(",<Z6 @H8"2 @H @$,FB,R,>4b ^8@>@<4R,F8@6

FH"$4:\>@FH4 $J*,H @F@$@ J<,FH,> & H@6 F4HJ"P44, 8@(*" (@FJ*"DFH&@- BD"&@>"DJT4H,:\

J8D,B4:@ F&@, ^8@>@<4R,F8@, $:"(@F@FH@b>4, $:"(@*"Db F"<@<J F@&,DT,>>@<J 4<

BD,FHJB:,>4`. AD4<,D@< <@(:@ $Z F:J04H\ (@FJ*"DFH&@, 42&:,8"`V,, 2>"R4H,:\>Z,

^8@>@<4R,F84, BD,4<JV,FH&" & @$:"FH4 H@D(@&ZN @H>@T,>46 F *DJ(4<4 (@FJ*"DFH&"<4 42

B@:4H484 ^8FB:J"H"P44 4:4 D"$F8@(@ HDJ*" & JV,D$ 4>H,D,F"< @H*,:\>@6 - & ^H>4R,F8@<,
4*,@:@(4R,F8@<, D,:4(4@2>@< 4:4 F@P4":\>@< F<ZF:, - R"FH4 F&@,(@ >"F,:,>4b, >"DJT"b &

T4D@84N <"FTH"$"N @$b2"H,:\FH&" B@ @$,FB,R,>4` @F>@&>ZN BD"& R,:@&,8". % 8"R,FH&,

*DJ(@(@ BD4<,D" <@0>@ $Z:@ $Z BD4&,FH4 8@:@>4":\>J` *,D0"&J, J8D,B:b`VJ` F&@,

^8@>@<4R,F8@, BD@P&,H">4, BJH,< BD@&,*,>4b B@:4H484 $,20":@FH>@6 ^8FB:J"H"P44 D,FJDF@&

4 >"F,:,>4b 2"&4F4<@6 H,DD4H@D44. '@FJ*"DFH&@- BD"&@>"DJT4H,:\ >, <@(:@ $Z & H"84N

F:JR"bN @F&@$@0*"H\Fb @H @$b2"H,:\FH&" BD,*@FH"&:bH\ D,FH4HJP4` & >"HJD,, " 4<,>>@

&@FFH">"&:4&"H\ B,D&@>"R":\>@, B@:@0,>4, >,2"8@>>@ ^8FB:J"H4D@&"&T,(@Fb >"F,:,>4b 4:4

H,DD4H@D44, & F&b24 F@ FFZ:8@6 >" H@, RH@ &ZB@:>,>4, ^H@(@ @$b2"H,:\FH&" @8"0,H -
B@F8@:\8J @>@ *,6FH&4H,:\>@ <@(:@ $Z @8"2"H\ - FJV,FH&,>>@, >,("H4&>@, &@2*,6FH&4, >"

,(@ ^8@>@<4R,F8J` FH"$4:\>@FH\.

23. QH@ 8"F",HFb F<b(R"`V,(@ L"8H@D", F@*,D0"V,(@Fb & B@*BJ>8H, d) FH"H\4 7, H@

@BD,*,:,>>@, &>4<">4, >"*:,04H H"80, J*,:4H\ &@2<@0>@FH4 D"2(D">4R,>4b B@:4H4R,F8@6

>,2"&4F4<@FH4 4 B@:4H4R,F8@(@ D,04<" & D"<8"N @$V,6 8@>P,BP44 " B@:4H4R,F8@6

>,2"&4F4<@FH4". C"2J<,,HFb, F @*>@6 FH@D@>Z, <@0>@ (@&@D4H\ @ >,2"&4F4<@FH4

(@FJ*"DFH&", " 4<,>>@ @ ,(@ FJV,FH&@&">44 & 8"R,FH&, @H*,:\>@(@ FJ&,D,>>@(@ @$D"2@&">4b

F@ F&@4<4 DJ8@&@*4H,:b<4 4 & 8"R,FH&, @H*,:\>@(@ FJ$X,8H" <,0*J>"D@*>@(@ BD"&", "

H"80, @ F@ND">,>44 ^H@(@ FH"HJF"; F *DJ(@6 FH@D@>Z, <@0>@ (@&@D4H\ @ H"8 >"2Z&",<@6

" F&@$@*, @D(">42"P44", 8@H@D@6 @$:"*",H 8"0*@, FJ&,D,>>@, (@FJ*"DFH&@ & B:">, &Z$@D"

F&@,6 L@D<Z BD"&:,>4b 4 >"2>"R,>4b F&@4N :4*,D@&. +FH,FH&,>>@, @$" B@>bH4b H,F>@

&2"4<@F&b2">Z, B@F8@:\8J " F&@$@*" @D(">42"P44" b&:b,HFb 8"8 D"2 @*>4< 42 @F>@&>ZN

BD@b&:,>46 4 B@F:,*FH&46 FJV,FH&@&">4b 8"8@(@- :4$@ @$D"2@&">4b & 8"R,FH&, >,2"&4F4<@(@,
FJ&,D,>>@(@ (@FJ*"DFH&". ?*>"8@ & *">>@< F:JR", <@(JH >"$:`*"H\Fb 4 D"2:4R4b F H@R84

2D,>4b @$FJ0*",<@(@ 2*,F\ F<b(R"`V,(@ L"8H@D".

24. +F:4 *@BJFH4H\, RH@ B@:4H4R,F8"b >,2"&4F4<@FH\ & B,D&@< F<ZF:,, " 4<,>>@ &

F<ZF:, FJV,FH&@&">4b >,2"&4F4<@(@ (@FJ*"DFH&,>>@(@ @$D"2@&">4b, *@:0>" $ZH\ F@ND">,>" -
&<,FH,, 8"8 <Z B@:"(",<, F H,DD4H@D4":\>@6 P,:@FH>@FH\` - *"0, P,>@6 @F&@$@0*,>4b

" BD,FHJB>@(@" (@FJ*"DFH&" @H @$b2"H,:\FH&" BD,*@FH"&:bH\ D,FH4HJP4` & >"HJD,, ">":@(4R>Z6

B@*N@*, B@- &4*4<@<J, >, b&:b,HFb FBD"&,*:4&Z< *:b " F&@$@*Z @D(">42"P44", " 4<,>>@

*:b D,04<" H"8@(@ (@FJ*"DFH&". % @F@$,>>@FH4 & F:JR", "(D,FF44 ( BD@H4&@BD"&>@(@
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*,b>4b, 2"R"FHJ` F@&,DT",<@(@ *48H"H@D"<4 4:4 4>Z<4 *,FB@H4R>Z<4 BD"&4H,:\FH&"<4),
B@ >"T,<J <>,>4`, @H>`*\ >,:\2b F J&,D,>>@FH\` JH&,D0*"H\, RH@ @$b2"H,:\FH&@

BD,*@FH"&:bH\ B@:>J` D,FH4HJP4` & >"HJD, <@0,H $ZH\ F<b(R,>@ :4T\ B@H@<J, RH@ ,(@

&ZB@:>,>4, <@(:@ $Z B@FH"&4H\ B@* J(D@2J F@ND">,>4, @FJ0*",<@(@ D,04<". =, F:,*J,H

4(>@D4D@&"H\ H@H L"8H, RH@ F@ND">,>4, D,04<", &4>@&>@(@ & F,D\,2>ZN >"DJT,>4bN

@F>@&>ZN <,0*J>"D@*>ZN @$b2"H,:\FH&, H"84N, 8"8 @$b2"H,:\FH&", F&b2">>Z, F

F"<@@BD,*,:,>4,<, *,8@:@>42"P4,6 4:4 BD"&"<4 R,:@&,8", <@0,H F"<@ B@ F,$, b&:bH\Fb

<,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,< &,F\<" F,D\,2>@(@ N"D"8H,D". M@Hb @>4 >, <@(JH

D"FF<"HD4&"H\Fb & 8"R,FH&, D,":\>ZN BD,P,*,>H@& 4>*4&4*J":\>ZN 0":@$ (@FJ*"DFH& & F&b24

F <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4, 4::`FHD"P44 BD@F\$ @ D,FH4HJP44 & >"HJD, & F:JR"bN,
$:4284N 8 H4BJ BD,FHJB:,>46, @ 8@H@DZN 4*,H D,R\ & B@*BJ>8H, b) BJ>8H" 3 FH"H\4 19
Q"FH4 B,D&@6, <@0>@ >"6H4 & BD"8H48, @D(">@& ?D(">42"P44 ?$X,*4>,>>ZN ="P46 5/.

25. =,2"&4F4<@ @H H@(@, &B4FZ&",HFb :4 @(D">4R,>4,, 8"F"`V,,Fb &Z04&">4b

B@:4H4R,F8@(@ D,04<", & D"<84 F<b(R"`V,(@ L"8H@D", 42:@0,>>@(@ & B@*BJ>8H, d)
FH"H\4 7, ,(@ >"*:,04H 4F8:`R4H\ & F:JR", :`$@(@ 42 R,HZD,N &4*@& BD,FHJB:,>46,
D"FF<"HD4&",<ZN & BJ>8H, 3 FH"H\4 19 Q"FH4 B,D&@6.

5/ % 8"R,FH&, BD4<,D@& <@0>@ BD4&,FH4 BD@F\$Z @ D,FH4HJP44 & >"HJD,,
"*D,F@&">>Z, E@&,H@< #,2@B"F>@FH4 H,< (@FJ*"DFH&"<, R\, B@&,*,>4, grosso modo
F@B@FH"&4<@ F 8"H,(@D4b<4 BD,FHJB:,>46, D"FF<"HD4&",<Z<4 & BJ>8H, 3 FH"H\4 19.
AD4<,DZ BD@F\$ @ restitutio , 8@H@DZ, <@(:4 $Z 2"HD@>JH\ " ^8@>@<4R,F8J`
FH"$4:\>@FH\", b&:b`H F@$@6 D,2@:`P44 E@&,H" #,2@B"F>@FH4, 8"F"`V4,Fb 8@:@>4":\>@6

B@:4H484 A@DHJ(":44 4 HD,$J`V4, @H ^H@(@ (@FJ*"DFH&" " >,<,*:,>>@(@ BD42>">4b BD"&"
>"D@*@& H,DD4H@D46, >"N@*bV4NFb B@* ,(@ JBD"&:,>4,<, >" F"<@@BD,*,:,>4, 4
>,2"&4F4<@FH\". E<. H"80, $@:,, B@*D@$>Z, BD@F\$Z & BJ>8H"N 5 a), d) 4 e)
D,2@:`P44 180 (1963) 4 D,2@:`P44 312 (1972) 4 322 (1972).

% @H>@T,>44 " RD,2<,D>@6 @$D,<,>4H,:\>@FH4" ( 8"8 ^H@ BD,*JF<@HD,>@ & B@*BJ>8H, c)
FH"H\4 7) <@0>@ &FB@<>4H\ >"BD"&:b&T4,Fb _0>@6 !LD48, BD@F\$Z @ BD4>bH44

$,2@H:"("H,:\>ZN 4 ^LL,8H4&>ZN <,D F P,:\` B@:@04H\ 8@>,P B@:4H4R,F8@6 F4FH,<,
D"F@&@6 *4F8D4<4>"P44 ( F<., & R"FH>@FH4, D,2@:`P44 181 (1963), 392 (1976), 417
(1977), 473 (1980), 554 (1984) 4 556 (1984)). !>":@(4R>Z< @$D"2@< & F:JR",

_0>@6 C@*,244 E@&,H #,2@B"F>@FH4 >, H@:\8@ 2"b&4: @ B@:>@6 8@>FH4HJP4@>>@6

>,2"8@>>@FH4 ),8:"D"P44 @ >,2"&4F4<@FH4 4 *DJ(4N 2"8@>@*"H,:\>ZN "8H@& D,04<" a>"

E<4H", >@ @> H"80, F@&,DT,>>@ R,H8@ 2"b&4:, RH@ 8@>,P ^H@(@ D,04<" b&:b,HFb " B,D&@6
BD,*B@FZ:8@6" &@FFH">@&:,>4b 2"8@>>@FH4 >" H,DD4H@D44 _0>@6 C@*,244 ( F<., &
R"FH>@FH4, D,2@:`P44 423 (1978), 445 (1979) 4 448 (1979)).

A@ &@BD@FJ @ " @$D,<,>4H,:\>@FH4" HD,$@&">46, BD,*Xb&:,>>ZN _0>@6 !LD48,, F<.
H"80, >"T BbHZ6 *@8:"* (A/CN.4/453/Add.3), BJ>8H 72, FHD. 5.
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26. AD4&,*,>>Z, &ZT, F@@$D"0,>4b BD4&@*bH >"F 8 &Z&@*J @ H@<, RH@ F<b(R,>4,

@$b2"H,:\FH&" BD,*@FH"&:bH\ D,FH4HJP4` & >"HJD,, F@*,D0"V,,Fb & B@*BJ>8H, d) FH"H\4 7,
>, *@:0>@ BD4<,>bH\Fb & F:JR", BD,FHJB:,>4b, 2" 4F8:`R,>4,< H@6 F4HJ"P44, & 8@H@D@6

F@$:`*,>4, ^H@(@ @$b2"H,:\FH&" B@FH"&4H B@* J(D@2J:

a) FJV,FH&@&">4, (@FJ*"DFH&"- BD"&@>"DJT4H,:b & 8"R,FH&, FJ&,D,>>@(@ 4

>,2"&4F4<@(@ R:,>" <,0*J>"D@*>@(@ F@@$V,FH&" 4:4, BD,*B@:@04H,:\>@, ,(@

H,DD4H@D4":\>J` P,:@FH>@FH\; 4:4

b) 042>,>>@ &"0>Z, B@HD,$>@FH4 ,(@ >"F,:,>4b & T4D@8@< F<ZF:, F:@&", "

4<,>>@, @F>@&>Z, JF:@&4b L424R,F8@(@ 4:4 <@D":\>@(@ N"D"8H,D", HD,$J,<Z, *:b

&Z04&">4b >"F,:,>4b.

27. A@:@0,>4, @ D,FH4HJP44 & >"HJD, BD4<,>4H,:\>@ 8 BD,FHJB:,>4b< 42:@0,>@ &

BJ>8H, 2 FH"H\4 16, F@*,D0"V,6Fb & *@$"&:,>44 1 8 >"FH@bV,<J *@8J<,>HJ.

iv) 7@<B,>F"P4b

28. AD,*FH"&:b,HFb, RH@ & @H>@T,>44 8@<B,>F"P44, D"FF<@HD,>>@6 & FH"H\, 8, >,

HD,$J,HFb >48"8@6 "*"BH"P44. #J*JR4 @F>@&">" >" 8@>P,BP44 D,B"D"P44 ^8&4&":,>H@<

^8@>@<4R,F84 @P,>4<@(@ JV,D$" 4:4 &D,*" ( &8:`R"b <@D":\>Z6 &D,*, >">,F,>>Z6 R"FH>Z<

FH@D@>"<), @>" BD4<,>4<" & B@:>@6 <,D, & F:JR", BD,FHJB:,>46, 8"8 4 & F:JR",

*,:48H@&.

v) E"H4FL"8P4b 4 ("D">H44 >,B@&H@D,>4b

29. )DJ(@6 >@D<@6, F&b2">>@6 F &@2<,V,>4,<, 8@H@DJ` >"*:,04H 42JR4H\ & F&b24 F

BD,FHJB:,>4b<4, b&:b,HFb BJ>8H 3 FH"H\4 10, 8"F"`V46Fb H"8@6 @F@$@6 L@D<Z

&@2<,V,>4b, 8"8 F"H4FL"8P4b, BD,*FH"&:b`V"b F@$@6 FD,*FH&@ &@FFH">@&:,>4b >"DJT,>>ZN

BD"&, H,F>@ &2"4<@F&b2">>@, 4 2"R"FHJ` F<,T4&",<@, F ("D">H4b<4 >,B@&H@D,>4b,
D"FF<@HD,>>Z<4 & FH"H\, 10- $4F 6/.

6/ % F"<@< *,:, FD,*4 L@D< F"H4FL"8P44 HDJ*>@ BD@&,FH4 D"2:4R4, <,0*J H,<4,
8@H@DZ, BD,*JF<"HD4&"`HFb :4T\ & B:">, B@:>@HZ &@2<,V,>4b, 4 H,<4, 8@H@DZ, <@(JH
*,6FH&@&"H\ & 8"R,FH&, ("D">H46 >,B@&H@D,>4b.
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30. % BJ>8H, 3 FH"H\4 10 4F8:`R"`HFb :`$Z, HD,$@&">4b, 8@H@DZ, " >">@F4:4 $Z JV,D$

*@FH@4>FH&J" (@FJ*"DFH&"- BD"&@>"DJT4H,:b. 3*,b F@FH@4H & H@<, RH@$Z 4F8:`R4H\

HD,$@&">4b, &ZB@:>,>4, 8@H@DZN 2"HD@>J:@ $Z >, FH@:\8@ F"<@ *@FH@4>FH&@, F8@:\8@

FJV,FH&@&">4, 4 FJ&,D,>4H,H (@FJ*"DFH&"- BD"&@>"DJT4H,:b, " 4<,>>@ ,(@ >,2"&4F4<@FH\, ,(@

F&@$@*J 4:4 L@D<J ,(@ BD"&:,>4b. M@Hb ^H@ @(D">4R,>4, @H>@F4HFb :4T\ 8 F"H4FL"8P44 &

J28@< F<ZF:,, @>@ BD,*B@:@04H,:\>@ BD4<,>4<@ H"80, 8 H,F>@ F&b2">>@6 F >,6 @$:"FH4,
8"8@&@6 b&:b`HFb H"8 >"2Z&",<Z, ("D">H44 >,B@&H@D,>4b. A@- &4*4<@<J, & @$,4N @$:"FHbN

>"*:,04H D"2:4R"H\ <,0*J>"D@*>Z, BD,FHJB:,>4b (@FJ*"DFH& 4 *,:48HZ.

31. =,2"&4F4<@ @H H@(@, B@>4<",HFb :4 *@FH@4>FH&@ & J28@< 4:4 T4D@8@< F<ZF:,, <Z

F@R:4 $Z >,P,:,F@@$D"2>Z< D"FBD@FHD">bH\ BD,4<JV,FH&" ^H@6 ("D">H44 >" (@FJ*"DFH&@,
&4>@&>@, & F@&,DT,>44 BD,FHJB:,>4b, BD,*JF<@HD,>>@(@ & BJ>8H, 3 FH"H\4 19. #Z:@ $Z

"$FJD*>Z< B@2&@:bH\ H"8@<J (@FJ*"DFH&J FFZ:"H\Fb >" *@FH@4>FH&@ & J28@< F<ZF:, 4

&2Z&"H\ 8 4<4*0J 4:4 &,:4R4`, 8@H@DZ, @>@ F"<@ @F8@D$4:@ BD,*>"<,D,>>Z<

BD@H4&@BD"&>Z< B@&,*,>4,<. ?*>"8@ & D"&>@6 FH,B,>4 "$FJD*>@ *@BJF8"H\, RH@$Z

(@FJ*"DFH&@, F@&,DT4&T,, 4:4 F@&,DT"`V,, 8"8@,- :4$@ <,0*J>"D@*>@, BD,FHJB:,>4,,
J8:@>b:@F\ @H &ZB@:>,>4b 8@>8D,H>ZN HD,$@&">46 @ F"H4FL"8P44 4:4 ("D">H4bN

>,B@&H@D,>4b, &2Z&"b 8 H"84< T4D@84< B@>bH4b<, 8"8 FJ&,D,>4H,H, >,2"&4F4<@FH\ 4:4

F&@$@*". 7"8 4 & F:JR", HD,$@&">46 @ D,FH4HJP44 & >"HJD,, ,*4>FH&,>>Z<4

@(D">4R,>4b<4, 8@H@DZ<4 <@(JH D"2J<>@ F@BD@&@0*"H\Fb B@*@$>Z, HD,$@&">4b, b&:b`HFb H,

@(D">4R,>4b, 8@H@DZ, <@(:4 $Z $ZH\ >,@$N@*4<Z<4 *:b @$,FB,R,>4b:

a) F@ND">,>4b (@FJ*"DFH&"- BD"&@>"DJT4H,:b & 8"R,FH&, FJ&,D,>>@(@ 4 >,2"&4F4<@(@

R:,>" <,0*J>"D@*>@(@ F@@$V,FH&" 4 - BD,*B@:@04H,:\>@ - ,(@ H,DD4H@D4":\>@6

P,:@FH>@FH4; " H"80,

b) 042>,>>@ &"0>ZN B@HD,$>@FH,6 >"F,:,>4b (@FJ*"DFH&"- BD"&@>"DJT4H,:b, BD4R,<

B@>bH4, 042>,>>@ &"0>ZN B@HD,$>@FH,6 D"FF<"HD4&",HFb & T4D@8@< F<ZF:, 4 &8:`R",H

@F>@&>Z, B@HD,$>@FH4 >"F,:,>4b L424R,F8@(@ 4:4 <@D":\>@(@ N"D"8H,D".

32. +F:4 J8"2">>Z, @$:"FH4 >, 2"HD"(4&"`HFb, H@ (@FJ*"DFH&J, F@&,DT4&T,<J 4:4

F@&,DT"`V,<J BD,FHJB:,>4,, >, F:,*J,H B@2&@:bH\ J8:@>bH\Fb B@FD,*FH&@< FFZ:@8 >" ,(@

FJ&,D,>4H,H 4:4 >,2"&4F4<@FH\ >, H@:\8@ @H &ZB@:>,>4b HD,$@&">46 @ D"2@DJ0,>44,
*,<4:4H"D42"P44, *,<@>H4D@&">44 &@,>>@6 BD@<ZT:,>>@FH4, J>4RH@0,>44 @DJ04b, *@BJF8,

>" H,DD4H@D4` (DJBB >"$:`*"H,:,6 4:4 42<,>,>44 L@D<Z BD"&:,>4b >" HJ, 8@H@D"b >,

b&:b,HFb >,F@&<,FH4<@6 F @F>@&>Z<4 F&@$@*"<4, (D"0*">F84<4 4 B@:4H4R,F84<4 BD"&"<4 4

F"<@@BD,*,:,>4,<, H. ,. HD,$@&">46, 8@H@DZ, <@(JH $ZH\ BD,*Xb&:,>Z ,<J & D,2J:\H"H,
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8D424F" 4:4 "(D,FF44 7/, >@ H"80, 4 @H &ZB@:>,>4b HD,$@&">46, 8@H@DZ, <@(:4 $Z

D"FF<"HD4&"H\Fb 8"8 L@D<Z F"H4FL"8P44 4:4 ("D">H46 >,B@&H@D,>4b & F&b24 F F@&,DT,>4,<

H"8@(@ D@*" BD,FHJB:,>46, 8@H@DZ, D"FF<@HD,>Z & B@*BJ>8H"N b), c) 4:4 d) BJ>8H" 3
FH"H\4 19. ;Z 4<,,< & &4*J HD,$@&">4b @H<,>Z *4F8D4<4>"P4@>>@(@, D"F@&@(@ 4:4

7/ EJV,FH&,>>Z<4 - 8"8@&Z $Z >4 $Z:4 2"8@>>Z, @F>@&">4b F@@H&,HFH&J`V4N

D,T,>46 - b&:b`HFb BD,P,*,>HZ, F@2*">>Z, D,2@:`P4b<4 E@&,H" #,2@B"F>@FH4 & @H>@T,>44
3D"8" & F&b24 F &@6>@6 & A,DF4*F8@< 2":4&,. ;Z >"B@<4>",< D,2@:`P4` 687 (1991),
>":"("`VJ` >" 3D"8 F,D4` @$b2"H,:\FH&, F&b2">>ZN F J>4RH@0,>4,< $"::4FH4R,F84N,
N4<4R,F84N 4 b*,D>ZN &@@DJ0,>46 4 :48&4*"P44 $@,&ZN FD,*FH&, 4N 8@<B@>,>H@& 4

FHDJ8HJD, 8@H@DZ, <@(JH 4FB@:\2@&"H\Fb & &@,>>ZN P,:bN. IF:@&4b @FJV,FH&:,>4b H"84N

@$b2"H,:\FH& BD,*JF<@HD,>Z & F@@H&,HFH&J`V4N D,2@:`P4bN, JFH">"&:4&"`V4N 8@<B,H,>P4`

FB,P4":\>ZN 8@<4FF46 ( F<., >"BD4<,D, D,2@:`P44 699 (1991), 707 (1991) 4

715 1991)). % B@F:,*>,6 D,2@:`P44 $Z:4 @*@$D,>Z B:">Z, D"2D"$@H">>Z, ',>,D":\>Z<

F,8D,H"D,< ?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 ',>,D":\>Z< *4D,8H@D@< ;!'!G], &

8@H@DZN B@*D@$>@ JFH">"&:4&":4F\ B@:>@<@R4b EB,P4":\>@6 8@<4FF44 4 F@@H&,HFH&J`V4,
@$b2"H,:\FH&" 3D"8". ?$ @F@$@ FHD@(@< N"D"8H,D, H"84N L@D< ("D">H46 >,B@&H@D,>4b F<.,
& R"FH>@FH4: B. Graefrath and M. Mohr, "The Legal Consequences of an Act of
Aggression: The Case of the Iraqi Invasion and Occupation of Kuwait" in
Austrian Journal of Public and International Law , 1992, pp. 127-129;
T. Mahrun, "The Implementation of Disarmament and Arms Control Obligations
Imposed Upon Iraq by the Security Council" in ZaöRV, 1992, pp. 784-786;
S. Sucharitkul, "The Process of Peace-Making following Operation Desert
Storm" in Austrian Journal of Public and International Law, 1992 , pp. 25-28;
L.R. Roberts, "United Nations Security Council Resolution 687 and its
Aftermath: The Implications for Domestic Authority and the Need for
Legitimacy", New York University Journal of International Law and Policy,
1993 , pp. 602-607 and 610; and V. Gowlland-Debbas, "Security Council
Enforcement Actions and Issues of State Responsibility" in International and
Comparative Law Quarterly , 1994, p. 83.

+V, @*>@6 @F@$@ FHD@(@6 ("D">H4,6, BD,*JF<@HD,>>@6 & D,2@:`P44 687 (1991),
b&:b,HFb HD,$@&">4, E@&,H" #,2@B"F>@FH4 @ H@<, RH@$Z 3D"8 J&"0": (D">4PJ F 7J&,6H@<,
@BD,*,:,>>J` D">,, 2"8:`R,>>Z< *@(@&@D@< @ *,<"D8"P44 H,DD4H@D44 <,0*J *&J<b

(@FJ*"DFH&"<4, 4 D,T,>4, E@&,H" #,2@B"F>@FH4 ("D">H4D@&"H\ >,DJT4<@FH\ &ZT,JB@<b>JH@6

(D">4PZ B@FD,*FH&@< JFH">@&:,>4b *,<4:4H"D42@&">>@6 2@>Z, BD@FH4D"`V,6Fb >"

10 84:@<,HD@& &(:J$\ H,DD4H@D44 3D"8" 4 >" 5 8< &(:J$\ H,DD4H@D44 7J&,6H", BD4R,< &

J8"2">>@6 2@>, @$,FB,R4&",HFb >"$:`*,>4, B@FH@b>>@ BD4FJHFH&J`V4<4 & >,6

>"$:`*"H,:b<4. E<. H"80, B@F:,*J`V4, D,2@:`P44 773 (1992), 833 (1993) 4

949 (1994), & 8@H@DZN, & R"FH>@FH4, >"B@<4>",HFb @ H@<, RH@ 3D"8 " *@:0,>
$,2@(@&@D@R>@ &2bH\ >" F,$b @$b2"H,:\FH&@ BJH,< &F,FH@D@>>4N 4 @L4P4":\>ZN

8@>FH4HJP4@>>ZN BD@P,*JD J&"0"H\ FJ&,D,>4H,H, H,DD4H@D4":\>J` P,:@FH>@FH\ 4 (D">4PZ
7J&,6H"".
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F,(D,("P4@>>@(@ 2"8@>@*"H,:\FH&", BD@&,*,>4b 8@>FJ:\H"P46 F >"F,:,>4,<, H"84N, 8"8

F&@$@*>Z, &Z$@DZ 4:4 B:,$4FP4HZ, &@FFH">@&:,>4b @F>@&>ZN BD"& 4 F&@$@* 8/,
*,<@>H"0" ^8@:@(4R,F84 @B"F>ZN BD,*BD4bH46 4 F@$:`*,>4b BD4>P4B" aut dedere aut
judicare & @H>@T,>44 @H*,:\>ZN :4P, @$&4>b,<ZN & delicta iuris gentium 9 /.
A@*@$>@(@ D@*" HD,$@&">4b >, 2"HD"(4&":4 $Z >4 FJV,FH&@&">4, (@FJ*"DFH&"-
BD"&@>"DJT4H,:b - 4 & ^H@< F<ZF:, ,(@ " B@:4H4R,F8J` >,2"&4F4<@FH\", - >4 042>,>>@

8/ )DJ(4< BD4<,D@< b&:b`HFb HD,$@&">4b, BD,*Xb&:,>>Z, E@&,H@< #,2@B"F>@FH4

_0>@6 !LD48, & @H>@T,>44 @H<,>Z 4:4 B,D,F<@HD" ,, 2"8@>@*"H,:\FH&" "B"DH,4*"
( F<. &ZT, F>@F8J 5).

9/ ?FH"&:bb & FH@D@>, BD"&@&Z, @F>@&">4b, 8@H@DZ, <Z >, *@:0>Z 4 >, >"<,D,>Z

D"FF<"HD4&"H\ & >"FH@bV,< *@8J<,>H,, <Z <@0,< >"B@<>4H\ & 8"R,FH&, BD4<,D@&

H,@D,H4R,F84 BD4,<:,<ZN <,D HD,$@&">4b, BD,*Xb&:,>>Z, E@&,H@< #,2@B"F>@FH4 94&46F8@6

!D"$F8@6 )0"<"N4D44 & D,2@:`P4bN 731 (1992) 4 748 (1992). A@ FJV,FH&J @H

94&46F8@6 !D"$F8@6 )0"<"N4D44, @$&4>,>>@6 & <,0*J>"D@*>@< H,DD@D42<,, HD,$@&":@F\

&Z*"H\, F P,:\` BD,*">4` FJ*J, :4P, BD,*B@:@04H,:\>@ &4>@&>ZN &@ &2DZ&, F"<@:,H" &

" *,:, 9@8,D$4", RH@ BD"8H4R,F84 b&:b,HFb " >"F4:\FH&,>>@6" ^8FHD"*4P4,6, &ZN@*bV,6 2"

BD,*,:Z L@D< F"H4FL"8P44, 8@H@DJ` F@@H&,HFH&J`V"b FH@D@>" $Z:" $Z @$b2">"
BD,*@FH"&4H\ >" @F>@&">44 FH"H\4 10 Q"FH4 &H@D@6 >"T,(@ BD@,8H". G"8 4:4 4>"R,,
B@*@$>@, HD,$@&">4, " >">@F4:@ $Z JV,D$ *@FH@4>FH&J (@FJ*"DFH&"", 8@H@D@<J @>@ $Z:@

BD,*Xb&:,>@. ="< &Db* :4 F:,*J,H >"B@<4>"H\, RH@ FB,P4":4FH"<4 &ZF8"2Z&":4F\
D"2:4R>Z, H@R84 2D,>4b B@ *,:J 9@8,D$4: F<. B. Graefrath, "Leave to the Court
What Belongs to the Court. The Libyan Case" in European Journal of
International Law , 1993, esp. pp. 184 ff.; M. Weller, "The Lockerbie Case:
A Premature End to the New World Order?" in African Journal of International
and Comparative Law , 1992, pp. 302 ff.; C. Tomuchat, "The Lockerbie Case
Before the International Court" in The Review of the International Commission
of Jurists , 1992, pp. 38 ff.; F. Beveridge, "The Lockerbie Affair" in
International and Comparative Law Quarterly , 1992, pp. 907 ff.; M. Arcari,
"Le risoluzioni 731 e 748 e i poteri del Consiglio di Sicurezza in materia
di mantenimento della pace" in Rivista di diritto internazionale , 1992,
pp. 932 ff.; M.P. Andrés Saénz de Santa María, "De maximis non curat
praetor..? El Consejo de Seguridad y el TIJ en el asunto Lockerbie" in
Revista Española de Derecho Internacional , 1992, pp. 327 ff.; E. Orihuela
Calatayud, "La actuación del Consejo de Seguridad de la ONU en el asunto
Lockerbie: paradigma de ’incontrolable’ abuso de poder", ibidem , pp. 395 ff.

)DJ(4<4 BD4<,D"<4 42 BD"8H484 E@&,H" #,2@B"F>@FH4 b&:b`HFb

D,2@:`P44 808 (1993) 4 827 (1993), & 8@H@DZN E@&,H JRD,*4: ;,0*J>"D@*>Z6

J(@:@&>Z6 HD4$J>": *:b FJ*" >"* :4P"<4, BD,*B@:@04H,:\>@ &4>@&>Z<4 & F@&,DT,>44
F,D\,2>ZN >"DJT,>46 (J<">4H"D>@(@ BD"&" >" H,DD4H@D44 $Z&T,6 _(@F:"&44.
% R"FH>@FH4, @$b2"H,:\FH&" (@FJ*"DFH&" 4:4 (@FJ*"DFH&, &@2<@0>@, b&:b`V4NFb &4>@&>Z<4,
&Z*"&"H\ H"84N :4P BD,*FH"&:b:4 $Z F@$@6 ( &>@&\ @FH"&:bb & FH@D@>, BD"&@&Z, @F>@&">4b
&F,6 H,<Z) " *@B@:>4H,:\>Z, B@F:,*FH&4b, FB@F@$>Z, @8"2"H\ 2>"R4H,:\>@, &@2*,6FH&4, >"

FJ&,D,>4H,H- >,2"&4F4<@FH\ F@@H&,HFH&J`V,(@ (@FJ*"DFH&" 4:4 (@FJ*"DFH& ( & @F@$,>>@FH4 F
H@R84 2D,>4b F@R,H">4b (@FJ*"DFH&,>>@6 4 :4R>@6 @H&,HFH&,>>@FH4). E<., & R"FH>@FH4,
B. Graefrath and M. Mohr, "Legal Consequences of an Act of Aggression", op.
cit., p. 130.
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&"0>Z, B@HD,$>@FH4 ,(@ >"F,:,>4b. ]H@ BD4<,>4<@, & R"FH>@FH4, 8 @$b2"H,:\FH&J

(@FJ*"DFH&"- BD"&@>"DJT4H,:b >, J8:@>bH\Fb @H &ZB@:>,>4b HD,$@&">46 B@ JFH">@&:,>4`

L"8H@&, & H@< R4F:, 4 >" ,(@ F@$FH&,>>@6 H,DD4H@D44, F P,:\` @FJV,FH&:,>4b 8@>HD@:b 2"

B@:>Z< F@$:`*,>4,< ,(@ @$b2"H,:\FH& BD,8D"V,>4b/ &@2<,V,>4b 4 ("D">H46

>,B@&H@D,>4b 10/.

33. E@@H&,HFH&J`V,, B@:@0,>4, F@*,D04HFb & BJ>8H, 3 FH"H\4 16, &8:`R,>>@6 &

*@B@:>,>4, 1 8 >"FH@bV,<J *@8J<,>HJ.

3. 3>FHDJ<,>H":\>Z, B@F:,*FH&4b

i) ?$V4, 2"<,R">4b

34. %>, 2"&4F4<@FH4 @H H,N @F@$ZN R,DH, 8@H@DZ<4 <@0,H @$:"*"H\ D,04< 8@>HD<,D

BD@H4& BD,FHJB:,>46 B@ FD"&>,>4` F D,04<@<, BD,*JF<@HD,>>Z< & FH"H\bN 11-14, @>

$J*,H 4<,H\ *&, N"D"8H,D>Z, @F@$,>>@FH4.

35. %@- B,D&ZN, &@2<@0>@FH\ BD4<,>,>4b 8@>HD<,D, 8@H@D@6 & F:JR", $@:\T4>FH&"

*,:48H@& @$:"*",H @*>@ 4:4 >,F8@:\8@ (@FJ*"DFH&, & F:JR", BD,FHJB:,>46 - 8"8 4 BD"&@

HD,$@&"H\ @FJV,FH&:,>4b @F@$ZN 4:4 *@B@:>4H,:\>ZN <"H,D4":\>ZN B@F:,*FH&46, -
D"FBD@FHD">b,HFb >" &F, (@FJ*"DFH&". 7"8 BD,*FH"&:b,HFb, ^H@ b&:b,HFb >,42$,0>Z<

F:,*FH&4,< H@(@ L"8H", RH@, & H@ &D,<b 8"8 8 >"DJT,>4` @$b2"H,:\FH& erga omnes
BD4&@*bH :4T\ >,8@H@DZ, &4*Z *,:48H@&, &F, BD,FHJB:,>4b >"DJT"`H @$b2"H,:\FH&" erga
omnes 11/. ]H@ B@:@0,>4, BD42>",HFb & BJ>8H, 3 FH"H\4 5 Q"FH4 2 BD@,8H",
BD4>bH@(@ & B,D&@< RH,>44, & F@@H&,HFH&44 F 8@H@DZ< & F:JR", BD,FHJB:,>4b B@H,DB,&T4<4

FH">@&bHFb &F, (@FJ*"DFH&". 32 ^H@(@ F:,*J,H, RH@ & 2"&4F4<@FH4 @H :`$ZN @(@&@D@8,
8@H@DZ, 7@<4FF4b <@0,H FR,FH\ J<,FH>Z< BD4>bH\ & P,:bN BD,*@FH"&:,>4b &ZT,J8"2">>@6

&@2<@0>@FH4 &F,< (@FJ*"DFH&"<, :`$@, (@FJ*"DFH&@, F@&,DT4&T,, BD,FHJB:,>4,, & BD4>P4B,

@8"2Z&",HFb $@:,, Jb2&4<Z< F H@R84 2D,>4b BD4bH4b BD@H4& >,(@ 8@>HD<,D, R,< :`$@,

(@FJ*"DFH&@, F@&,DT4&T,, BD"&@>"DJT,>4,. G"84< @$D"2@<, FJV,FH&J,H &,D@bH>@FH\

JF4:,>4b BD,*B@:"(",<@(@ 4:4 L"8H4R,F8@(@ BD"&@&@(@ *"&:,>4b >" :`$Z, B@H,>P4":\>Z,

4:4 L"8H4R,F84, (@FJ*"DFH&"- BD"&@>"DJT4H,:4.

10/ ED. F B@*BJ>8H@< b) BJ>8H" 31.

11/ A@ &@BD@FJ @ &2"4<@F&b24 <,0*J @$b2"H,:\FH&"<4 erga omnes 4
<,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 F<. V. Starace, "La responsabilité résultant de
la violation des obligations á l’égard de la communauté internationale" in
Hague Recueil , 153, 1976, V, esp. pp. 289 ff; F. Lattanzi, "Sanzioni
Internazionali" in Enciclopedia del Diritto , vol. XLI (1989), pp. 554-555;
A.J.J. de Hoogh, "The Relationship between Jus Cogens , Obligations Erga Omnes
and International Crimes: Peremptory Norms in Perspective" in Austrian
Journal of Public and International Law , 1991, pp. 183 ff; C. Annaker, "The
Legal Régime of Erga Omnes Obligations in International Law", Austrian
Journal of Public and International Law , 1994, pp. 131 ff.
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36. %@ &H@DZN, JF4:,>4, H"8@(@ *"&:,>4b <@0,H $ZH\ @$JF:@&:,>@ @Hb(@V,>4,<

<"H,D4":\>ZN B@F:,*FH&46, BD,*JF<@HD,>>ZN & BD4>bHZN D">,, B@*BJ>8H"N c) 4 d)
FH"H\4 7 ( D,FH4HJP4b & >"HJD,) BJ>8H, 3 FH"H\4 10 ( F"H4FL"8P4b). E,D\,2>@FH\

B@F:,*FH&46, F 8@H@DZ<4 FH@:8>,HFb (@FJ*"DFH&@, F@&,DT4&T,, BD,FHJB:,>4,, @F@$,>>@

@R,&4*>" & F:JR", ("D">H46 >,B@&H@D,>4b. +F:4, 8"8 J0, @H<,R":@F\, B@H,DB,&T4,

(@FJ*"DFH&" omnes $J*JH 4<,H\ BD"&@ @$D"V"H\Fb 8 (@FJ*"DFH&J- BD"&@>"DJT4H,:` F

HD,$@&">4b<4 @ D"2@DJ0,>44, *,<4:4H"D42"P44, *,<@>H4D@&">44 &@,>>@(@ BD@42&@*FH&",
J>4RH@0,>44 &@@DJ0,>46, *@BJF8, (DJBB >"$:`*"H,:,6, BD4>bH44 2"8@>@&, @$,FB,R4&"`V4N

>"*:,0"VJ` 2"V4HJ <,>\T4>FH&, 4 F@2*">44 L@D<Z BD"&:,>4b, BD42>"`V,(@ @F>@&>Z,

F&@$@*Z, (D"0*">F84, 4 B@:4H4R,F84, BD"&" 4 BD"&@ >" F"<@@BD,*,:,>4,, F4:" 8@>HD<,D,
>"BD"&:,>>ZN >" H@, RH@$Z 2"FH"&4H\ ^H@ (@FJ*"DFH&@ - & F:JR", ,(@ @H8"2" - &ZB@:>4H\

B@*@$>Z, HD,$@&">4b, b&4HFb $@:,, 2>"R4H,:\>@6, R,< @$b2"H,:\>@FH\ <,D, 8@H@DZ,

*@:0>Z $ZH\ BD4>bHZ & F:JR", *,:48H". ;@0>@ F B@RH4 B@:>@6 J&,D,>>@FH\` F8"2"H\,
RH@ @Hb(@V,>4, <"H,D4":\>ZN @$b2"H,:\FH& (@FJ*"DFH&"- BD"&@>"DJT4H,:b BD4&@*4H, 8"8

F:,*FH&4,, 8 >,&ZB@:>,>4` F@@H&,HFH&J`V4< (@FJ*"DFH&@< " &H@D4R>ZN" @$b2"H,:\FH&,
&ZH,8"`V4N 42 F@&,DT,>>@(@ BD,FHJB:,>4b. #D,<b ^H4N *&JN L"8H@D@& 4 4N

&2"4<@*,6FH&4, 8"8 D"2 4 B@2&@:b,H BD@&,FH4 D"2(D">4R,>4, <,0*J D,04<@< B@F:,*FH&46

BD,FHJB:,>46 4 D,04<@< B@F:,*FH&46 *,:48H@& 4 @BD"&*Z&",H &Z*,:,>4, B,D&@6 (DJBBZ &

@F@$J` 8"H,(@D4` BD@H4&@BD"&>ZN *,6FH&46 12/. +V, @*>4< &"0>Z< ^:,<,>H@<

@Hb(@V,>4b @$b2"H,:\FH&, >,F@<>,>>@, b&:b,HFb @L4P4":\>@, @FJ0*,>4, BD,FHJB:,>4b 4 ,(@

"&H@D@& <,0*J>"D@*>Z<4 @D(">"<4, " F:,*@&"H,:\>@, 4 <,0*J>"D@*>Z< F@@$V,FH&@< &

P,:@<, 8@H@DZ< $J*,H B@DJR,>@ & F@@H&,HFH&44 F D,04<@<, BD,*:@0,>>Z< & BJ>8H"N 100
4 *":,,, @BD,*,:bH\ >":4R4, <,0*J>"D@*>@(@ BD,FHJB:,>4b 4 BD4F&"4&"H\ &4>J 2" ,(@

F@&,DT,>4,.

12/ G,F>"b &2"4<@F&b2\ <,0*J <"H,D4":\>Z<4 4 4>FHDJ<,>H":\>Z<4 B@F:,*FH&4b<4

BD,FHJB:,>46 ( B@RH4 >, B@2&@:b`V"b BD@&,FH4 D"2:4R4,, 8@H@D@, BD4 >,8@H@DZN L@D<"N

@$ZR>@6 F"H4FL"8P44 b&:b,HFb 8D"6>, >,FJV,FH&,>>Z<) BD@b&:b,HFb & >,8@H@DZN

@F@$,>>@FHbN D,04<" & @H>@T,>44 3D"8", BD,*JF<@HD,>>@(@ & D,2@:`P4bN ?D(">42"P44

?$X,*4>,>>ZN ="P46, 8@H@DZ, $Z:4 BD4>bHZ B@F:, &@6>Z & A,DF4*F8@< 2":4&,. =,

&*"&"bF\ & FJV,FH&@ 4>*4&4*J":\>ZN <,D ( & @H>@T,>44 8@H@DZN EB,P4":\>Z6 *@8:"*R48
BD4*,D04&",HFb F@$FH&,>>@(@ <>,>4b), @>, & R"FH>@FH4, FFZ:",HFb >" F@2*">4, E@&,H@<
#,2@B"F>@FH4 & F@@H&,HFH&44 F D,2@:`P4,6 687 (1991) 8@<B,>F"P4@>>@(@ L@>*",
L4>">F4DJ,<@(@ 2" FR,H B@FHJB:,>46 @H ^8FB@DH" 4D"8F8@6 >,LH4, 4 >" *@B@:>4H,:\>Z,

JF:@&4b, &ZH,8"`V4, 42 D,2@:`P46 705 (1991), 706 (1991) 4 778 (1992). M@Hb &

J28@< F<ZF:, H"84, *,6FH&4b >, B@*B"*"`H B@* @BD,*,:,>4, 8@>HD<,DZ, F@2*">4,
7@<B,>F"P4@>>@6 8@<4FF44 @$,FB,R4&",H ( 8"8@&" >4 $Z:" $Z ,, BD"&@&"b FJH\)
4>FH4HJP4@>":\>@, @FJV,FH&:,>4, <"H,D4":\>ZN B@F:,*FH&46 "8H" "(D,FF44. ;"H,D4":\>Z,

4 4>FHDJ<,>H":\>Z, B@F:,*FH&4b @Hb(@V"`HFb H,< @$FH@bH,:\FH&@<, RH@ H"8@, D,T,>4,
FH"&4H ^8@>@<48J 3D"8" B@* FHD@(46 <,0*J>"D@*>Z6 8@>HD@:\. A@ ^H4< "FB,8H"< F<. B.
Graefrath and M. Mohr, "Legal Consequences of an Act of Aggression...", op.
cit., p. 121; V. Gowlland-Debbas, "Security Council Enforcement
Action...".op. cit., p. 82 and P.M. Dupuy, "Après la guerre du Golfe" in
Revue générale de droit international public , 1992, p. 636.
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37. QH@ 8"F",HFb 4>FHDJ<,>H":\>ZN B@F:,*FH&46 BD,FHJB:,>46, H@, 8"8 4 & @H>@T,>44

BD"&4:, 8"F"`V4NFb <"H,D4":\>ZN B@F:,*FH&46, $Z:@ $Z P,:,F@@$D"2>@ BD,*&"D4H\ 4N

&&@*>Z< B@:@0,>4,< @$V,(@ N"D"8H,D", ">":@(4R>Z< @$V,<J B@:@0,>4`, 8"F"`V,<JFb

*,:48H@&, @ 8@H@DZN (@&@D4HFb & FH"H\, 11 R"FH4 2. % ^H@< &&@*>@< B@:@0,>44 *@:0,>

42:"("H\Fb @$V46 BD4>P4B, BD,*JF<"HD4&"`V46, RH@ :`$@, (@FJ*"DFH&@, B@FHD"*"&T,, &

D,2J:\H"H, <,0*J>"D@*>@(@ BD,FHJB:,>4b, F@&,DT,>>@(@ 8"84<- :4$@ (@FJ*"DFH&@<,
HD,$@&">4b 8@H@D@(@ >, >"T:4 "*,8&"H>@(@ @H8:48" F@ FH@D@>Z (@FJ*"DFH&"-
BD"&@>"DJT4H,:b, 4<,,H BD"&@ BD4$,(>JH\ 8 8@>HD<,D"< & F@@H&,HFH&44 F JF:@&4b<4 4 F

JR,H@< @(D">4R,>46, J8"2">>ZN & B@F:,*J`V4N B@:@0,>4bN, 8@H@DZ,, BD4 >,@$N@*4<@FH4,
"*"BH4DJ`H BD4<,>4H,:\>@ 8 BD,FHJB:,>4b< B@:@0,>4b FH"H,6 11-14.

38. E JR,H@< H@(@, RH@ FH"H\b 11 $Z:" BD4>bH" :4T\ & BD,*&"D4H,:\>@< B@Db*8,,
EB,P4":\>Z6 *@8:"*R48 >"*,,HFb, RH@ ,, L@D<J:4D@&8" <@0,H $ZH\ B,D,F<@HD,>" F JR,H@<

*&JN N"D"8H,D>ZN @F@$,>>@FH,6 BD,FHJB:,>46, " 4<,>>@:

") " D,"(4D@&">4,<" F@ FH@D@>Z (@FJ*"DFH&"- BD"&@>"DJT4H,:b; 4

b) *,6FH&4,< 8@>HD<,D.

39. A@:@0,>4,, 8"F"`V,,Fb BD,FHJB:,>46 4 F@@H&,HFH&J`V,, FH"H\, 11, F@*,D04HFb &

BJ>8H, 1 FH"H\4 17 & *@$"&:,>44 1.

ii) ID,(J:4D@&">4, FB@D@& 4 BD,*&"D4H,:\>@, J&,*@<:,>4,

40. A,D&"b BD@$:,<" $J*,H 2"8:`R"H\Fb & H@<, RH@$Z @BD,*,:4H\, *,6FH&4H,:\>@ :4, " B@

&@2<@0>@FH4 4 & 8"8@6 <,D,, JF:@&4b 2"8@>>@(@ 4FB@:\2@&">4b 8@>HD<,D, 42:@0,>>Z, &

FH"H\, 12, BD4<,>b`HFb 4 & F:JR", BD,FHJB:,>4b. % *">>@< F:JR", D,R\ 4*,H @

sommation ( BD,*JBD,0*,>44) 4:4 J&,*@<:,>44 4, & R"FH>@FH4, @$ 4FB@:\2@&">44 &

BD,*&"D4H,:\>@< B@Db*8, 4<,`V4NFb FD,*FH& JD,(J:4D@&">4b FB@D@&.

41. AD,0*, R,< B,D,N@*4H\ 8 &@BD@FJ @ >,@$N@*4<@FH4 BD4<,>,>4b & BD,*&"D4H,:\>@<

B@Db*8, 4<,`V4NFb FD,*FH& JD,(J:4D@&">4b FB@D@&, >"*@ F*,:"H\ @*>J @(@&@D8J.
7"8 J8"2Z&",HFb & BJ>8H"N 4 4 5 &ZT, 4 & BJ>8H"N 85-109 >40,, BD4>bH4` 8@>HD<,D

BD@H4& (@FJ*"DFH&", F@&,DT4&T,(@ 4:4 F@&,DT"`V,(@ BD,FHJB:,>4,, *@:0>@ BD,*T,FH&@&"H\

@L4P4":\>@, 2"b&:,>4,, F*,:">>@, & H@6 4:4 4>@6 L@D<, @*>4< 4:4 >,F8@:\84<4

<,0*J>"D@*>Z<4 @D(">"<4 B@ B@&@*J, 8"8 <4>4<J<, >":4R4b L"8H" BD,FHJB:,>4b 4 ,(@

BD4F&@,>4b H@<J 4:4 4>@<J (@FJ*"DFH&J. G"8@, @L4P4":\>@, 2"b&:,>4,, >,2"&4F4<@ @H ,(@

N"D"8H,D" 4 N"D"8H,D" <,0*J>"D@*>@(@ @D(">", *@:0>@ $ZH\ *@FH"H@R>Z< *:b H@(@, RH@$Z

:`$Z, B@H,DB,&T4, (@FJ*"DFH&" 4<,:4 BD"&@ B@@*4>@R8, 4:4 F@@$V" BD4$,(>JH\ 8

BD4<,>,>4` 8@>HD<,D &>, 2"&4F4<@FH4 @H >":4R4b 4:4 L"8H4R,F8@(@ 4FB@:\2@&">4b FD,*FH&

JD,(J:4D@&">4b FB@D@&. %ZB@:>,>4, @F>@&>@(@ JF:@&4b, 42:@0,>>@(@ & FH"H\, 11, - "

4<,>>@ @HFJHFH&4, " "*,8&"H>@(@ D,"(4D@&">4b", & R"FH>@FH4 >,0,:">4, (@FJ*"DFH&"-
BD"&@>"DJT4H,:b BD,8D"H4H\ BD@H4&@BD"&>@, B@&,*,>4,, - *@:0>@ $ZH\ *@FH"H@R>Z< *:b

B@H,DB,&T,(@ (@FJ*"DFH&", RH@$Z 4<,H\ BD"&@ >" BD4>bH4, @H&,H>ZN <,D.
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42. E:,*J,H >"B@<>4H\, RH@ BJ>8H 2 ") FH"H\4 12 @FH"&:b,H @H8DZH@6 *:b B@H,DB,&T,(@

(@FJ*"DFH&" &@2<@0>@FH\ BD4$,(>JH\ 8 " FD@R>Z< &D,<,>>Z< <,D"<, 8@H@DZ, B@H,DB,&T,,

(@FJ*"DFH&@ <@0,H BD4>bH\ *:b 2"V4HZ F&@4N BD"&, >"DJT,>>ZN *">>Z< <,0*J>"D@*>@-
BD@H4&@BD"&>Z< *,b>4,< 4:4 @(D">4R4H\ &ZH,8"`V46 42 ^H@(@ JV,D$", ,V, *@ BD4<,>,>4b

4<,`V4NFb BD@P,*JD JD,(J:4D@&">4b FB@D@&. % *">>@< 8@>H,8FH, ^H@H &@BD@F >, FH@:\

"8HJ":,>, JR4HZ&"b H@ @$FH@bH,:\FH&@, RH@ JF:@&4,, 8"F"`V,,Fb 4FB@:\2@&">4b &

BD,*&"D4H,:\>@< B@Db*8, BD@P,*JD JD,(J:4D@&">4b FB@D@&, & F:JR", BD,FHJB:,>46

>,BD4<,>4<@. %<,FH, F H,< H"8"b BD@$:,<" &@2>48",H & H@< F:JR",, 8@(*" D,R\ 4*,H @

HD,$@&">44, 8"F"`V,<Fb BD,*&"D4H,:\>@(@ 2"b&:,>4b <,0*J>"D@*>@(@ @D(">", @ 8@H@D@<

(@&@D4HFb & BJ>8H"N 4 4 5 &ZT, 4 & BJ>8H"N 85-109 >40, 4 & F@@H&,HFH&J`V,6 FH"H\,, &

8"R,FH&, >,@$N@*4<@(@ JF:@&4b *:b 2"8@>>@6 D,"8P44 :`$@(@ 42 (@FJ*"DFH& omnes,
B@FHD"*"&T,(@ & D,2J:\H"H, BD,FHJB:,>4b. AD,*FH"&:b,HFb J<,FH>Z< 2"b&4H\, RH@, N@Hb *@

H"8@(@ @L4P4":\>@(@ 2"b&:,>4b (@FJ*"DFH&" omnes, B@FHD"*"&T4, & D,2J:\H"H, BD,FHJB:,>4b,
>, 4<,`H BD"&" >" BD4<,>,>4, &F,N 8@>HD<,D, @>4, H,< >, <,>,,, &BD"&, BD4$,("H\ 8

H"84< FD@R>Z< &D,<,>>Z< <,D"<, 8@H@DZ, >,@$N@*4<Z *:b 2"V4HZ 4N BD"& 4:4

@(D">4R,>4b JV,D$", >">,F,>>@(@ BD,FHJB:,>4,<. ;Z 4<,,< & &4*J <,DZ, >"BD"&:,>>Z,

>" @$,FB,R,>4, >,2"<,*:4H,:\>@(@ *@FHJB" 8 0,DH&"< & P,:bN FB"F,>4b 4/ 4:4 @8"2">4b

B@<@V4, :4$@ 0, BD,*JBD,0*,>4b BD@*@:0,>4b (,>@P4*", <,DZ, F&b2">>Z, F >"BD"&:,>4,<

(J<">4H"D>@6 B@<@V4, $@D\$@6 F 2"(Db2>,>4,< @8DJ0"`V,6 FD,*Z, @$,FB,R,>4,<

&@2<@0>@FH,6 BD@N@*"

4 H. *.

43. E@@H&,HFH&J`V,, B@:@0,>4, F@*,D04HFb & BJ>8H, 2 FH"H\4 17 & *@$"&:,>44 1 8

>"FH@bV,<J *@8J<,>HJ.

44. %<,FH, F H,< F@&,DT,>>@ @R,&4*>@, RH@ &@2<@0>@FH\ BD4<,>,>4b 8@>HD<,D *@:0>"

$ZH\ B@:>@FH\` 2"8DZH" & F:JR", BD,*FH"&:,>4b *,:" BD,*B@:"(",<Z< (@FJ*"DFH&@<-
BD"&@>"DJT4H,:,< HD,H\,6 FH@D@>, *:b BD@&,*,>4b FJ*,$>@6 BD@P,*JDZ 4 BD4>bH4b

D,T,>4b, 4<,`V,(@ @$b2"H,:\>Z6 N"D"8H,D, 8"8 ^H@ BD,*JF<"HD4&",HFb &

Q"FH4 HD,H\,6 13/. A@ ">":@(44 F B@:@0,>4b<4 Q"FH4 HD,H\,6, BD,*:@0,>>Z<4 &

1992 (@*J *:b JD,(J:4D@&">4b FB@D@& B@F:, BD4>bH4b 8@>HD<,D & F&b24 F *,:48H"<4,
8@<B,H,>H>"b HD,H\b FH@D@>" $J*,H @$:"*"H\ B@:>@<@R4b<4 >"2>"R"H\ &D,<,>>Z, <,DZ,
4<,`V4, @$b2"H,:\>Z6 N"D"8H,D. %@2<@0>@FH\ BD4<,>,>4b 8@>HD<,D &>@&\ @$D,H",H F&@`

"8HJ":\>@FH\ & F:JR", >,&ZB@:>,>4b (@FJ*"DFH&@<- >"DJT4H,:,< &D,<,>>ZN <,D, >"2>"R,>>ZN

HD,H\,6 FH@D@>@6, 4:4 F&@,(@ @$b2"H,:\FH&" *@$D@F@&,FH>@ &ZB@:>4H\ D,T,>4,, BD4>bH@, &

N@*, FJ*,$>@6 BD@P,*JDZ.

13/ 7"8 @H<,R",HFb & BbH@< *@8:"*, (A/CN.4/453 4 Add.1), & BD@,8H, FH"H,6

R"FH4 HD4, BD,*:@0,>>@< EB,P4":\>Z< *@8:"*R48@<, >"<,D,>>@ >, 2"HD"(4&",HFb BD@$:,<"

JD,(J:4D@&">4b FB@D@& B@F:, BD4>bH4b 8@>HD<,D & F:JR", BD,FHJB:,>46. AD,*:"(",<@,
B@:@0,>4, F@*,D04HFb & (:"&, II >"FH@bV,(@ *@8:"*". E<. H"80, BJ>8H 109 >40,.
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45. QH@ 8"F",HFb F@*,D0"V,(@Fb & FH"H\, 12 HD,$@&">4b @ F&@,&D,<,>>@< F@@$V,>44, H@,
8"8 BD,*FH"&:b,HFb, @>@ >, *@:0>@ D"FBD@FHD">bH\Fb >" F:JR"4 BD,FHJB:,>4b, 2"

4F8:`R,>4,<, B@0":J6, @F@$@ 0,FH84N <,D, 8@H@DZ, <@(JH 4<,H\ >,$:"(@BD4bH>Z,

B@F:,*FH&4b *:b >"F,:,>4b (@FJ*"DFH&"- BD"&@>"DJT4H,:b. '@FJ*"DFH&@, F@&,DT4&T,, 4:4

F@&,DT"`V,, BD@H4&@BD"&>@, *,b>4,, 4<,`V,, FH,B,>\ Hb0,FH4 BD,FHJB:,>4b F@(:"F>@

FH"H\, 19, 8@H@D@, & H@6 4:4 4>@6 <,D, BD,*FH"&:b,H F@$@6 F@2>"H,:\>@, >"<,D,>4,, >,

&BD"&, D"FFR4HZ&"H\ >" BD,*JBD,0*,>4,, 8@H@D@, <@0,H F>424H\ ^LL,8H4&>@FH\ 8@>HD<,D.
%<,FH, F H,< JR4HZ&"b, RH@, 8"8 @H<,R",HFb & BJ>8H, 36 &ZT, 4 BD,*:"(",HFb & BJ>8H"N

100 4 *":,, >40,, :`$@6 L@D<, D,"(4D@&">4b >" BD,FHJB:,>4, F@ FH@D@>Z @H*,:\>@(@

(@FJ*"DFH&" 4:4 (DJBBZ (@FJ*"DFH& $J*,H BD,*T,FH&@&"H\ @H8DZH@, @$FJ0*,>4, ^H@(@ &@BD@F"

& D"<8"N @*>@(@ 4:4 >,F8@:\84N <,0*J>"D@*>ZN @D(">@&, HDJ*>@ BD,*B@:@04H\, RH@$Z

(@FJ*"DFH&@- BD"&@>"DJT4H,:\ >, $Z:@ @F&,*@<:,>@ @ &,D@bH>@FH4 BD4<,>,>4b 8@>HD<,D

B@H,DB,&T4<4 (@FJ*"DFH&"<4.

iii) E@D"2<,D>@FH\

46. M@Hb <Z >,F,< B@ <,>\T,6 <,D, B@:@&4>J @H&,HFH&,>>@FH4 2" D"2D"$@H">>J` &

1993 (@*J L@D<J:4D@&8J FH"H\4 13, B@F:, B,D,F<@HD" ^H@(@ B@:@0,>4b & F&b24 F

4>FHDJ<,>H":\>Z<4 B@F:,*FH&4b<4 BD,FHJB:,>46 J >"F FH":4 &@2>48"H\ F,D\,2>Z, F@<>,>4b

@H>@F4H,:\>@ J<,FH>@FH4 &ZT,J8"2">>@6 L@D<J:4D@&84. C,R\ 4*,H @ B@:@0,>44, F@(:"F>@

8@H@D@<J F@D"2<,D>@FH\ *@:0>" @BD,*,:bH\Fb F JR,H@< " FH,B,>4 Hb0,FH4 <,0*J>"D@*>@-
BD@H4&@BD"&>@(@ *,b>4b 4 ,(@ B@F:,*FH&46 *:b B@H,DB,&T,(@ (@FJ*"DFH&"". #J*JR4

B,D&@>"R":\>@ @$JF:@&:,>>Z<4 HDJ*>@FH\` BD4<,>,>4b H"8@(@ 8D4H,D4b B@ @H>@T,>4` 8

8@>HD<,D"< BD@H4& "&H@D" (@FJ*"DFH&,>>@(@ BD,FHJB:,>4b, >"T4 F@<>,>4b & >"FH@bV,,

&D,<b B@RH4 & D"&>@6 <,D, 8"F"`HFb 4 B@F:,*FH&46 F@@H&,HFH&J`V,(@ B@:@0,>4b B@

@H>@T,>4` 8 *,:48H"<. A@^H@<J <Z D,8@<,>*J,< 7@<4FF44 HV"H,:\>,6 BD@*J<"H\ *">>Z6

&@BD@F >" @F>@&">44 F:,*J`V4N F@@$D"0,>46.

47. EH,B,>\ Hb0,FH4 <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b *@:0>" @BD,*,:bH\Fb F JR,H@<

P,:@(@ Db*" L"8H@D@&, &8:`R"b @$X,8H4&>@, 2>"R,>4, 4 FJ$X,8H4&>Z6 @N&"H >"DJT,>>@6

>@D<Z, <"FTH"$Z >"DJT,>4b, FJ$X,8H4&>Z6 ^:,<,>H, JR4HZ&"`V46 FH,B,>\ JR"FH4b

@D(">42"P4@>>@6 FHDJ8HJDZ (@FJ*"DFH&"- BD"&@>"DJT4H,:b 4 FH,B,>\ &4>Z ( @H culpa levis
4:4 levissima *@ >,$D,0>@FH4, (DJ$@6 >,$D,0>@FH4 4 F@2>"H,:\>@(@ >"<,D,>4b), 4,
>"8@>,P, B@F:,*FH&4b BD"&@>"DJT,>4b *:b B@H,DB,&T,(@ (@FJ*"DFH&" 4 " @$X,8H" 2"V4HZ",
BD,*JF<"HD4&",<@(@ >"DJT,>>@6 >@D<@6 14/.

14/ 3::`FHD"P4,6 B@F:,*FH&46 >"DJT,>4b *:b " @$X,8H" 2"V4HZ" ( 4:4
" 2"V4V",<@(@ @$X,8H"") <@0,H F:J04H\ JV,D$, B@&D,0*,>4, 4:4 &D,*, >">,F,>>Z,

4>*4&4*JJ<"< &F:,*FH&4, >"DJT,>4b @$b2"H,:\FH& & @$:"FH4 BD"& R,:@&,8". )DJ(4<

BD4<,D@< b&:b,HFb JV,D$, >">,F,>>Z6 @$V,6 R"FH4 @8DJ0"`V,6 FD,*Z, 8@H@DZ6
@$JF:@&:,> >"DJT,>4,< @$b2"H,:\FH&, F&b2">>ZN F @ND">@6 @8DJ0"`V,6 FD,*Z.
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48. ="< 42&,FH>@, RH@ >"T4 J&"0",<Z, 8@::,(4 @H&,D(:4 >"T, BD,*:@0,>4, @ H@<,
RH@$Z *"0, & @H>@T,>44 *,:48H@& BD4 @BD,*,:,>44 FH,B,>4 Hb0,FH4 4 B@F:,*FH&46

FJ$X,8H4&>Z6 ^:,<,>H JR4HZ&":Fb & $@:\T,6 <,D,, R,< ^H@ F*,:">@ & BJ>8H, 2 c)
FH"H\4 10 15 /.

15/ 7 R4F:J "&H@D@&, FR4H"`V4N, RH@ ^:,<,>H &4>Z 4:4 F@2>"H,:\>@(@ >"<,D,>4b

(@FJ*"DFH&", F@&,DT4&T,(@ BD@H4&@BD"&>@, *,b>4,, 4<,,H &"0>@, 2>"R,>4, BD4 @BD,*,:,>44

*DJ(4N B@F:,*FH&46, B@<4<@ R4FH@ 8@<B,>F"P4@>>ZN B@F:,*FH&46 BD@H4&@BD"&>@(@ *,b>4b
( F"H4FL"8P4b, ("D">H44 >,B@&H@D,>4b, 8@>HD<,DZ), <@0>@ @H>,FH4 Ago, "La colpa
nell’illecito internazionale" in Scritti giuridici in onore di Santi Romano ,
vol. III, Padua, 1940, p. 302; Oppenheim, International Law , VII ed., London
1955, vol. I, p. 354; Luzzatto, "Responsabilità e colpa in diritto
internazionale" in Rivista di diritto internazionale , 1968, p. 63; Brownlie,
System of the Law of Nations , I: State Responsibility , Oxford, 1983, p. 46;
and Simma, "Reflections on Article 60 of the Vienna Convention on the Law of
Treaties and Its Background in General International Law" in Osterreichische
Zeitschrift fur offentlisches Recht , 1970, p. 12. A@ &@BD@FJ @ &2"4<@F&b24
<,0*J " BF4N@:@(4R,F84< ^:,<,>H@<" 4 BD,FHJB:,>4,< (@FJ*"DFH&" F<. Rigaux, "Le
crime d’Etat. Réflexions sur l’article 19 du projet d’articles sur la
responsabilité des Etats" in Etudes en l’honneur de R. Ago , vol. III, Milano,
1987, pp. 320-323; and Dupuy (P.-M.), "Faute de l’Etat et fait
internationalement illicite" in Droits , 1987, pp. 62-63.

="T" B@24P4b $Z:" &ZD"0,>" & >"T,< &H@D@< *@8:"*, ( +0,(@*>48 7@<4FF44
<,0*J>"D@*>@(@ BD"&", 1989 (@*, H@< II, R"FH\ 1, *@8J<,>H A/CN.4/425 4 Add.1,
BJ>8HZ 162-188) 4 & BD@,8H, FH"H\4 10, BD,*:@0,>>@< & ^H@< 0, *@8J<,>H, ( H"< 0,,
BJ>8H 191). E@(:"F>@ ^H@6 FH"H\, &Z$@D L@D<Z 4:4 L@D< F"H4FL"8P44 BD@42&@*4HFb " F
JR,H@< &"0>@FH4 >"DJT,>>@(@ @$b2"H,:\FH&" 4 >":4R4b 4:4 FH,B,>4 F@2>"H,:\>@(@

>"<,D,>4b, 4:4 >,$D,0>@FH4 (@FJ*"DFH&", 8@H@D@, F@&,DT4:@ BD@H4&@BD"&>@, *,b>4,". ]H"
BD@$:,<" H"80, D"FF<"HD4&",HFb & >"T,6 D"$@H, "State Fault and the Forms and
Degrees of International Responsibility: Questions of Attribution and
Relevance" in Mélanges Michel Virally , Paris, 1991, pp. 25-41. AD@$:,<" &4>Z
(@FJ*"DFH&" B@*D@$>@ D"FF<"HD4&",HFb & HDJ*"N G. Palmisano, "Colpa dell’organo e
colpa dello Stato nella responsabilità internaztionale" in Comunicazioni e
Studi dell’Instituto di Diritto internaztionale estraniero dell’Università di
Milano , (1992), pp. 625-755. 3>H,D,F>Z, 2"<,R">4b B@ B@&@*J L"8H@D"

" BD,*>"<,D,>>@FH4" & &@BD@F"N <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 <@0>@ >"6H4 & D"$@H,
Salmon, "L’intention en matière de responsabilité internationale" in Mélanges
Michel Virally , op. cit., pp. 413 ff. C,T"`V,, 2>"R,>4, " >"<,D,>4b" 4

" BF4N4R,F8@(@ F@FH@b>4b" BD4 8&":4L48"P44 BD@H4&@BD"&>@(@ *,b>4b & 8"R,FH&,

BD,FHJB:,>4b B@*R,D84&",HFb BD"&4H,:\FH&@< E@,*4>,>>ZN SH"H"N & ,(@ 2"<,R">4bN B@

B@&@*J FH"H\4 19 ( (,>@P4*) BD@,8H" 8@*,8F" BD,FHJB:,>46 BD@H4& <4D" 4 $,2@B"F>@FH4

R,:@&,R,FH&", 8@H@D"b F@*,D04HFb & 13- < *@8:"*, EB,P4":\>@(@ *@8:"*R48" (- >" )J*J
G4"<" (A/CN.4/466, BJ>8H 61).
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49. =,2"&4F4<@ @H B@24P44 & @H>@T,>44 *,:48H@&, <Z FR4H",<, RH@ *DJ("b H@R8"

2D,>4b, 8"F"`V"bFb &"0>@FH4 FJ$X,8H4&>@(@ ^:,<,>H" BD,FHJB:,>46, <@0,H 4 *@:0>" 4<,H\

BD"&@ >" FJV,FH&@&">4,. %Db* :4 J 8@(@ <@0,H &@2>48>JH\ 8"8@,- :4$@ F@<>,>4, & H@<,
RH@ F@2>"H,:\>@, >"<,D,>4, (dolus & 8"R,FH&, Hb0,:,6T,6 FH,B,>4 &4>Z) b&:b,HFb

@F>@&>@6 @F@$,>>@FH\` BD,FHJB:,>4b sine qua non. =" ^H@H <@<,>H <Z >,@*>@8D"H>@

@$D"V":4 &>4<">4, & >"T4N *@8:"*"N 16/. =, F:,*J,H :4 >"< & H"8@< F:JR", $@:,,

HV"H,:\>@ D"FF<@HD,H\ ^H@H ^:,<,>H, R,< ^H@ $Z:@ F*,:">@ & 1992 (@*J &

BD@P4H4D@&">>@< B@:@0,>44 FH"H\4 10? ;@0,< :4 <Z, D"FF<"HD4&"b &@BD@F @

F@D"2<,D>@FH4, 4(>@D4D@&"H\ ^H@H ^:,<,>H? QH@ & ^H@< F:JR", <@0>@ F8"2"H\ @$

@$X,8H4&>@< 2>"R,>44 4 FJ$X,8H4&>@< @N&"H, >"DJT,>46 >@D<Z? G"8 4:4 4>"R,, J<,FH>@

:4 8@F>JH\Fb H@:\8@ " B@F:,*FH&46", - 4 4<,>>@ B@F:,*FH&46 *:b B@H,DB,&T,(@ (@FJ*"DFH&"

( 4:4 (@FJ*"DFH&), - >, JB@<4>"b BD4 ^H@< >4 @ &"0>@FH4 F@@H&,HFH&J`V,6 >@D<Z, >4 @

culpa 4:4 dolus, >4 @ B@F:,*FH&4bN *:b " 2"V4V",<@(@ @$X,8H"" ( :`*,6, >"F,:,>4b,
@8DJ0"`V,6 FD,*Z)? ;@0,< :4 <Z $ZH\ J&,D,>Z & H@<, RH@, @F>@&Z&"bF\ >" R,H8@

B,D,R4F:,>>ZN 8@>8D,H>ZN L"8H@D"N, BD4<,>b,<ZN *:b @P,>84 Hb0,FH4 ( H"84N, 8"8

B@F:,*FH&4b BD@H4&@BD"&>@(@ *,b>4b *:b @BD,*,:,>>ZN FJ$X,8H@&, & @H:4R4, @H @$X,8H@&),
$,2 JB@<4>">4b *DJ(4N L"8H@D@& R4H"H,:\ >, &Z>,F,H 4F8"0,>>@(@ BD,*FH"&:,>4b, 8@H@D@,

<@0,H B@&:4bH\ >" >"*:,0"VJ` @P,>8J FH,B,>4 Hb0,FH4 & D,2J:\H"H, &Z*,:,>4b @*>4N

L"8H@D@& & JV,D$ *DJ(4<?

50. ]H" BD@$:,<" @F:@0>b,HFb D"2:4R4,< <,0*J *,:48H"<4 4 BD,FHJB:,>4b<4. % F:JR",

$@:\T4>FH&" *,:48H@& &B@:>, <@0>@ (@&@D4H\ @ " B@F:,*FH&4bN >"DJT,>4b *:b B@H,DB,&T,(@

(@FJ*"DFH&"" ( >,F<@HDb >" @H<,R,>>J` &ZT, &,D@bH>@FH\ &Z*,:,>4b @*>4N L"8H@D@& &

JV,D$ *DJ(4<). % F:JR", *,:48H@& B@H,DB,&T,6 FH@D@>@6, 8"8 BD"&4:@, $J*,H b&:bH\Fb

@*>@ (@FJ*"DFH&@, >@ 4 & ^H@< F:JR", 2*,F\ <@(JH $ZH\ 4F8:`R,>4b. % F:JR", *,:48H"

erga omnes Hb0,FH\ B@F:,*FH&46 <@0,H $ZH\ D"2:4R>@6 *:b D"2>ZN B@H,DB,&T4N

(@FJ*"DFH&. AD,*B@:@04&, RH@ ^H" HDJ*>@FH\ >, $J*,H @F>@&>@6, RH@ <@0>@ F8"2"H\ @

>"DJT,>44 erga omnes @$b2"H,:\FH& & @$:"FH4 BD"& R,:@&,8"? 7"84, B@F:,*FH&4b H"8@,

>"DJT,>4, $J*,H 4<,H\ *:b 8"0*@(@ @H*,:\>@(@ (@FJ*"DFH&"? E H@R84 2D,>4b L424R,F8@(@

JV,D$" B@F:,*FH&4b <@(JH $ZH\ <4>4<":\>Z<4. E H@R84 2D,>4b &D,*" ( @BD,*,:b,<@(@ F

JR,H@< &"0>@FH4 >@D<Z 4 >"DJT,>>@(@ BD"&" 4:4 F&@$@*Z R,:@&,8") ,(@ B@F:,*FH&4b &

BD4>P4B, 4<,`H $@:\T@, 2>"R,>4, *:b JR"FH&J`V4N (@FJ*"DFH& omnes; >@ 8"8 BD4 ^H@<

$ZH\ F D"2:4R>Z<4 BD,*FH"&:,>4b<4 (@FJ*"DFH& @ >">,F,>>@< &D,*,? ):b (@FJ*"DFH&" F

&ZF@8@D"2&4H@6 BD"&@&@6 F4FH,<@6 & @$:"FH4 BD"& R,:@&,8" 4 @$V,FH&,>>Z< <>,>4,<,

16/ %H@D@6 *@8:"*, BJ>8HZ 164-190; B@ &@BD@FJ @ D,T"`V,< 2>"R,>44

FJ$X,8H4&>@(@ ^:,<,>H" & <,0*J>"D@*>ZN BD,FHJB:,>4bN (@FJ*"DFH&, & R"FH>@FH4
F@2>"H,:\>@(@ >"<,D,>4b, - F<., B@<4<@ D"$@H, JB@<b>JHZN & BD,*Z*JV,6 F>@F8,,
Palmisano, "Colpa dell’organo e colpa dello Stato "... op. cit ., at pp. 719
ff. esp. 736-749 4 "Les causes d’aggravation de la responsabilité des Etats
et la distinction entre "crimes" et délits internationaux,", Revue générale
de droit international public , 1994, no. 3, pp. 629-673, esp. 645-647, 661-
664 and 666-668.
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@FHD@ D,"(4DJ`V4< >" >"DJT,>4b F@ FH@D@>Z *DJ(4N (@FJ*"DFH&, H"84, B@F:,*FH&4b $J*JH

&,F\<" 2>"R4H,:\>Z<4. ):b :`$@(@ *DJ(@(@ (@FJ*"DFH&" B@F:,*FH&4b <@(JH $ZH\

>,2>"R4H,:\>Z<4 4:4 >,2"<,H>Z<4. E JR,H@< H@(@, RH@ BD,FHJB:,>4, &F,(*" b&:b,HFb

erga omnes, @P,>8" Hb0,FH4 BD,FHJB:,>4b, BD@42&,*,>>"b >" FJ$X,8H4&>@6 @F>@&, B@

L@D<J:,, BD,*:"(",<@6 & FH"H\, 13, <@0,H BD4&,FH4 8 @BD,*,:,>>Z< HDJ*>@FHb<.
%@- B,D&ZN, &@2<@0>@ FJV,FH&@&">4, 2>"R4H,:\>ZN &"D4"P46, 8@H@DZ, 2"&4FbH @H D"2:4R46

& <"FTH"$"N JV,D$" 4:4 D"2:4R46 & BD,*FH"&:,>44 @$ JV,D$,, FJV,FH&J`V,< FD,*4

B@H,DB,&T4N (@FJ*"DFH& omnes. %@- &H@DZN, &B@:>, &,D@bH>@, RH@ JV,D$, >">,F,>>Z6

" 2"V4V",<@<J @$X,8HJ", <@0,H BD,&@FN@*4H\ FH,B,>\ &D,*", >">@F4<@(@ H@<J 4:4 4>@<J

B@H,DB,&T,<J (@FJ*"DFH&J, 4:4 &@FBD4>4<",<@<J 8"8 H"8@&@6 ^H4< (@FJ*"DFH&@<.

51. 1*,F\ <Z &>@&\ FH":84&",<Fb F *&J<b H,@D,H4R,F84 &@2<@0>Z<4 D,T,>4b<4

<"8F4<":4FHF8@(@ 4 <4>4<":4FHF8@(@ H@:8". )":,8@ 4*JV4< D,T,>4,< b&4:"F\ $Z

B@BZH8" B,D,R4F:4H\ 8"8 <@0>@ $@:,, B@:>@ &F, <>@0,FH&@ L"8H@D@&, @BD,*,:b`V4N

Hb0,FH\ BD,FHJB:,>4b. ]H@ 2"&,:@ $Z >"F F:4T8@< *":,8@ & *,:, B,D,F<@HD" FH"H\4 13 4

4<,:@ $Z <":@ T">F@& >" JFB,N. )DJ(@, D,T,>4, <@(:@ $Z F@FH@bH\ & H@<, RH@$Z

F@ND">4H\ FH"H\` 13 & ,, >Z>,T>,< &4*, *:b *,:48H@& 4 B@BZH"H\Fb D"2D"$@H"H\ *DJ(J`

L@D<J:4D@&8J *:b BD,FHJB:,>46. %<,FH, F H,<, JR4HZ&"b, RH@ B@:@0,>4,, 8"F"`V,,Fb

" B@F:,*FH&46 *:b B@H,DB,&T,(@ (@FJ*"DFH&"", b&:b,HFb >,BD4,<:,<Z< 4 *:b *,:48H@& 4 RH@

D"2>Z, D,04<Z, BD4<,>b,<Z, & ^H@< @H>@T,>44 8 *,:48H"< 4 BD,FHJB:,>4b<, <@(JH $ZH\

@T4$@R>@ 4FH@:8@&">Z, >"4:JRT,, D,T,>4, F@FH@b:@ $Z BD@FH@ & JFHD">,>44 ^H@(@

B@:@0,>4b 8"8 *:b *,:48H@&, H"8 4 *:b BD,FHJB:,>46. 3 *:b H@6, 4 *:b *DJ(@6

8"H,(@D44 >@D<@6 FH":" $Z L@D<J:4D@&8" FH"H\4 13 $,2 F:@& " B@F:,*FH&4b<4 *:b

B@H,DB,&T,(@ (@FJ*"DFH&"".

52. G"84< @$D"2@<, 8"8 *:b *,:48H@&, H"8 4 *:b BD,FHJB:,>46 8D4H,D4,< F@D"2<,D>@FH4

FH":" $Z Hb0,FH\ F"<@(@ <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b & P,:@<. %<,FH@

B,D,R4F:,>4b @*>4N L"8H@D@& Hb0,FH4 BD4 >,42$,0>@< JBJV,>44 *DJ(4N & FH"H\, 13
F@*,D0":"F\ $Z FFZ:8" >" &,F\ FB,8HD ^H4N L"8H@D@&, @HD"0,>>ZN & H,D<4>,

" BD@H4&@BD"&>@, *,b>4," &@ &F,< ,(@ 8@>P,BHJ":\>@< 2>"R,>44. C,T,>4, 7@<4FF44 $J*,H

@$XbF>bH\Fb & 8@<<,>H"D44, D,T,>4,, 8@H@D@, :@(4R,F84 BD,*FH"&:b,HFb >"< $@:,,

BD"&4:\>Z< 4 & $@:\T,6 <,D, JR4HZ&"`V4< &F` F:@0>@FH\ 4 D"2>@@$D"24, FN@*>ZN

L"8H@D@& Hb0,FH4.

53. 7@>P,BP4b Hb0,FH4 B@F:,*FH&46 *:b @*>@(@ 4:4 >,F8@:\84N (@FJ*"DFH& ( H"8 F8"2"H\,
" >,B@FD,*FH&,>>@" 4:4 " $@:,, >,B@FD,*FH&,>>@" B@H,DB,&T4N (@FJ*"DFH&) $J*,H, &B@:>,

@R,&4*>@, B@*B"*"H\ B@* &F,@$X,<:`VJ` 8@>P,BP4` Hb0,FH4 >"DJT,>4b, &8:`R"`VJ` &F,

L"8H@DZ, 8@H@DZ, & BD,*&"D4H,:\>@< B@Db*8, B,D,R4F:,>Z & BJ>8H, 47 &ZT,.

54. E@@H&,HFH&J`V,, B@:@0,>4, F@*,D04HFb & BJ>8H, 3 FH"H\4 17 & *@$"&:,>44 1 8

>"FH@bV,<J *@8J<,>HJ.

iv) 1"BD,V,>>Z, 8@>HD<,DZ
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55. QH@ 8"F",HFb 2"BD,V,>>ZN 8@>HD<,D, H@ & F:JR", BD,FHJB:,>46 >"< >, BD,*FH"&:b,HFb

>,@$N@*4<Z< FJV,FH&,>>@ @HN@*4H\ @H H,8FH" FH"H\4 14 ( BD4>bH@(@ C,*"8P4@>>Z<

8@<4H,H@< & 1993 (@*J).
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56. =,H F@<>,>46 & H@<, RH@ 2"BD,V,>4b, J8"2">>Z, & B@*BJ>8H"N a) 4 b) BJ>8H" 1
FH"H\4 14, D"FBD@FHD">b`HFb 4 >" 8@>HD<,DZ & F:JR", BD,FHJB:,>4b. ;Z 4<,,< & &4*J

2"BD,V,>4, 8@>HD<,D, 2"8:`R"`V4NFb & J(D@2, F4:@6 4:4 ,, BD4<,>,>44, 4 2"BD,V,>4,

L@D< 8D"6>,(@ ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@ BD4>J0*,>4b.

57. 1"BD,V,>4b, @ 8@H@DZN (@&@D4HFb & BD,*Z*JV,< BJ>8H,, ,FH,FH&,>>@, >,

D"FBD@FHD">b`HFb >" BD4>J*4H,:\>Z, <,DZ, BD,*JF<"HD4&",<Z, E@&,H@< #,2@B"F>@FH4 &

F@@H&,HFH&44 F (:"&@6 VII IFH"&" ?D(">42"P44 ?$X,*4>,>>ZN ="P46, 4:4 >" BD"&@ >"

F"<@@$@D@>J & F@@H&,HFH&44 F@ FH"H\,6 51 17 /. ?$" ^H4 4F8:`R,>4b @N&"HZ&"`HFb

BD@,8H@< FH"H\4 20, F@*,D0"V4<Fb & *@$"&:,>44 1 8 >"FH@bV,<J *@8J<,>HJ.

17/ 3F8:`R,>4b F:JR",& 2"BD,V,>4b, 42:@0,>>ZN & B@*BJ>8H"N a) 4 b) BJ>8H" 1
FH"H\4 14, & F:JR", <,D, BD4>4<",<ZN & F@@H&,HFH&44 F (:"&@6 VII IFH"&", N@D@T@ &4*>Z

>" BD4<,D, BD"8H484 E@&,H" #,2@B"F>@FH4. ]H@ 8"F",HFb 8"8 BD4<,>,>4b F4:Z, H"8 4
4FB@:\2@&">4b 0,FH84N ^8@>@<4R,F84N <,D.

i) QH@ 8"F",HFb BD4<,>,>4b F4:Z, H@, B@<4<@ D,2@:`P44 678 (1990),
D"2D,T"`V,6 BD4<,>,>4, F4:Z & @H>@T,>44 3D"8", >,:\2b >, &FB@<>4H\ Db* D,2@:`P46

E@&,H" #,2@B"F>@FH4, BD,*JF<"HD4&"`V4N ">":@(4R>Z, <,DZ, >"BD"&:,>>Z, >" @$,FB,R,>4,

F@$:`*,>4b @F>@&>ZN @$b2"H,:\FH& (@FJ*"DFH&"- BD"&@>"DJT4H,:b. AD4<,D"<4 ^H@<J <@(JH

F:J04H\ D,2@:`P44 686 (1991), 678 (1990), 687 (1991) 4 773 (1992). %@ &F,N ^H4N

D,2@:`P4bN, 8"F"`V4NFb B@F:,*FH&46 &@6>Z & A,DF4*F8@< 2":4&,, B@&H@Db,HFb D,T,>4,

E@&,H" #,2@B"F>@FH4 ("D">H4D@&"H\ " &F,<4 >,@$N@*4<Z<4 FD,*FH&"<4" F@$:`*,>4, 3D"8@<

,(@ @$b2"H,:\FH& B@ D,B"D"P44, >,DJT4<@FH\ 4D"8F8@- 8J&,6HF8@6 (D">4PZ 4 F@ND">,>4,
*,<4:4H"D42@&">>@6 2@>Z & B@(D">4R>@< D"6@>,.

AD4<,>,>4, F4:Z H"80, BD,*JF<"HD4&",HFb & *DJ(4N D,2@:`P4bN, >"BD"&:,>>ZN >"
@$,FB,R,>4, ^LL,8H4&>@FH4 <,D, BD4>bHZN E@&,H@< & F@@H&,HFH&44 F@ FH"H\b<4 40
( &D,<,>>Z, <,DZ) 4 41 ( ^8@>@<4R,F84, F">8P44) IFH"&". M@D@T@ 42&,FH>Z< BD,P,*,>H@<

b&:b,HFb D,2@:`P4b 221 (1966), & 8@H@D@6 BD"&4H,:\FH&J E@,*4>,>>@(@ 7@D@:,&FH&" $Z:@

BD,*:@0,>@ " BD,*@H&D"H4H\ BJH,< BD4<,>,>4b F4:Z, ,F:4 ^H@ $J*,H >,@$N@*4<@," BD4$ZH4,
& <@2"<$48F846 B@DH #,6DJ FJ*@& F >,LH\`, BD,*>"2>"R",<@6 *:b _0>@6 C@*,244.
!>":@(4R>J` P,:\ BD,F:,*J`H D,2@:`P44 787 (1992) 4 820 (1993), 8"F"`V4,Fb
^8@>@<4R,F84N <,D & @H>@T,>44 E@`2>@6 C,FBJ$:484 _(@F:"&44 ( E,D$44 4 Q,D>@(@D44).
7D@<, H@(@, D"2D,T,>4b >" BD4<,>,>4, F4:Z *"&":4F\ E@&,H@< #,2@B"F>@FH4 & P,:bN

@FJV,FH&:,>4b 2"V4H>ZN <,D (J<">4H"D>@(@ N"D"8H,D". G"84, <,DZ BD,*JF<"HD4&"`HFb &

D,2@:`P4bN 770 (1992), 781 (1992) 4 813 (1993). ?$2@D BD"8H484 E@&,H"
#,2@B"F>@FH4 F<. & D"$@H, H. Freudenschuß, "Between Unilateralism and Collective
Security: Authorizations of the Use of Force by UN Security Council" in
European Journal of International Law , 1994, pp. 492 ff.

ii) ?HN@* @H BJ>8H" 2 b) FH"H\4 14 <@0,H BD,*JF<"HD4&"H\Fb & F&b24 F

^8@>@<4R,F84<4 <,D"<4, 8@H@DZ, <@(JH $ZH\ F">8P4@>4D@&">Z E@&,H@< #,2@B"F>@FH4 &

F@@H&,HFH&44 F@ FH"H\,6 41 & H,N F:JR"bN, 8@(*" 4>H,>F4&>@FH\, <"FTH"$Z 4
BD@*@:04H,:\>@FH\ H"84N <,D *@FH4("`H JD@&>b " 8D"6>,(@ ^8@>@<4R,F8@(@...
BD4>J0*,>4b".
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58. 7"8 BD,*FH"&:b,HFb, 8 BD,FHJB:,>4b< <@(JH BD4<,>bH\Fb 4 B@:@0,>4b, F@*,D0"V4,Fb

& HD,N B@F:,*J`V4N B@*BJ>8H"N FH"H\4 14. ;Z 4<,,< & &4*J 2"BD,V,>4b, >"BD"&:,>>Z,

>" 2"V4HJ " >,BD48@F>@&,>>@FH4 *4B:@<"H4R,F84N 4:4 8@>FJ:\F84N BD,*FH"&4H,:,6,
B@<,V,>46, "DN4&@& 4 *@8J<,>H@&" ( B@*BJ>8H F), " @F>@&>ZN BD"& R,:@&,8"" ( B@*BJ>8H d)
4 @$b2"H,:\FH&, &ZH,8"`V4N 42 " 4<B,D"H4&>ZN >@D< <,0*J>"D@*>@(@ BD"&"" ( B@*BJ>8H ,).

59. M@Hb B,D&@>"R":\>@ ^H4 2"BD,V,>4b *@:0>Z $Z:4 D"FBD@FHD">bH\Fb >" 8@>HD<,DZ,
BD4>4<",<Z, & D,2J:\H"H, @$ZR>ZN *,:48H@&, J8"2">>Z, 8@>HD<,DZ *@:0>Z

D"FBD@FHD">bH\Fb - F JR,H@< $@:\T@(@ 2>"R,>4b " 2"V4V",<ZN @$X,8H@&" - 4 >"

8@>HD<,DZ, BD4>4<",<Z, & 8"R,FH&, D,"8P44 >" F@&,DT,>>Z, BD,FHJB:,>4b. 7@>,R>@, &

D,2J:\H"H, ^H@(@ &4*Z <,D, 8@H@DZ, B@H,DB,&T4, (@FJ*"DFH&" <@(JH BD4>4<"H\ & @H>@T,>44

(@FJ*"DFH&"- BD"&@>"DJT4H,:b, $J*JH & 2>"R4H,:\>@6 <,D, @(D">4R,>Z. %<,FH, F H,< &

F:JR", BD,FHJB:,>46 - & @H:4R4, @H *,:48H@& - @(D">4R,>4b, @$JF:@&:,>>Z,

&ZT,J8"2">>Z<4 2"BD,V,>4b<4, $J*JH JD"&>@&,T4&"H\Fb J&,:4R,>4,< R4F:" (@FJ*"DFH&

( B@H,DB,&T4N (@FJ*"DFH& omnes), 4<,`V4N BD"&@ >" BD4<,>,>4, H,N 8@>HD<,D, 8@H@DZ,

>, @N&"HZ&"`HFb *">>Z<4 2"BD,V,>4b<4. ]H@ 4<,,H @BD,*,:,>>@, 2>"R,>4, F JR,H@<

<>@(@@$D"24b *,6FH&J`V4N L"8H@D@&, >, (@&@Db J0, @ B@F:,*FH&4bN 8"<B">44 B@

@$:4R,>4` BD,FHJB>48@& & D,2J:\H"H, &Zb&:,>4b L"8H" BD,FHJB:,>4b 8@<B,H,>H>Z<4

<,0*J>"D@*>Z<4 @D(">"<4. ="4:JRT,6 4::`FHD"P4,6 H,N <,D, 8@H@DZ, >, F&b2">Z F

BD4<,>,>4,< F4:Z, <@0,H F:J04H\ FH"H\b 41 IFH"&", 8@H@D"b, N@Hb 4 >, F&b2">"

>,B@FD,*FH&,>>@ F <,0*J>"D@*>@6 @H&,HFH&,>>@FH\`, <@0,H mutatis mutandis B@F:J04H\

B@:,2>Z< DJ8@&@*FH&@< *:b :`$@(@ 42 B@H,DB,&T4N (@FJ*"DFH& omnes BD4 @BD,*,:,>44 4<4

F&@4N @H&,H>ZN <,D. E@(:"F>@ ^H@<J B@:@0,>4`, <,DZ, >, F&b2">>Z, F 4FB@:\2@&">4,<

&@@DJ0,>>ZN F4:, <@(JH &8:`R"H\ " B@:>Z6 4:4 R"FH4R>Z6 B,D,DZ& ^8@>@<4R,F84N

@H>@T,>46, 0,:,2>@*@D@0>ZN, <@DF84N, &@2*JT>ZN, B@RH@&ZN, H,:,(D"L>ZN, D"*4@- 4:4

*DJ(4N FD,*FH& F@@$V,>4b, " H"80, D"2DZ& *4B:@<"H4R,F84N @H>@T,>46". AD4>bHZ, Db*@<

(@FJ*"DFH&, & R4F:@ 8@H@DZN <@(JH &N@*4H\ &F, R:,>Z <,0*J>"D@*>@(@ F@@$V,FH&",
B@*@$>Z, <,DZ ( 8@H@DZ,, ,FH,FH&,>>@, H"80, &8:`R"`H <,DZ @$ZR>@6 D,H@DF44) $J*JH -
& F@R,H">44 F <@D":\>Z< @FJ0*,>4,< - BD,*FH"&:bH\ F@$@6 (@D"2*@ $@:,, ^LL,8H4&>J`
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D,"8P4` 4 F:J04H\ F*,D04&"`V4< L"8H@D@<, R,< :`$Z, ">":@(4R>Z, <,DZ, BD4>4<",<Z,

@*>4< 4:4 >,F8@:\84<4 (@FJ*"DFH&"<4, B@FHD"*"&T4<4 & D,2J:\H"H, *,:48H" 18/.

60. G"84< @$D"2@<, FH"H\b 14 & FJV,FH&J`V,< &4*, >, HD,$J,H 8"84N- :4$@ 42<,>,>46 &

,, BD4<,>,>44 B@ @H>@T,>4` 8 BD,FHJB:,>4b<.

18/ %<,FH, F H,< 7@<4FF44 F:,*J,H B@*J<"H\ >"* BD@$:,<@6 H,N 8@>HD<,D, 8@H@DZ,

<@(JH 2"HD"(4&"H\ FJ&,D,>4H,H- >,2"&4F4<@FH\ ( 2" 4F8:`R,>4,< H,DD4H@D4":\>@(@

FJ&,D,>4H,H"), F&@$@*J 4:4 &>JHD,>>`` `D4F*48P4` (@FJ*"DFH&"- BD"&@>"DJT4H,:b. M@Hb

H"84, ^:,<,>HZ & FH"H\, 14 >, JB@<b>JHZ, @>4 <@(JH B@*D"2J<,&"H\Fb :4$@ & D"<8"N

2"BD,V,>4b BD4<,>,>4b &@,>>@6 F4:Z 4 8D"6>4N L@D< B@:4H4R,F8@(@ 4:4 ^8@>@<4R,F8@(@
*"&:,>4b, :4$@ BD4 2"BD,V,>44, ("D">H4DJ`V,< F@ND">,>4, 4<B,D"H4&>ZN >@D< (jus
cogens). AD,*B@:@04& - 4 <Z ^H@ BD,*B@:"(",<, - RH@ H"8@, D,T,>4, & @H>@T,>44

*,:48H@& b&:b,HFb BD"&4:\>Z<, <@0>@ :4 F8"2"H\ H@ 0, F"<@, 4 & @H>@T,>44

BD,FHJB:,>46? C"2&, >, <@(JH, >"BD4<,D, &@2>48"H\ F4HJ"P44 4:4 @$FH@bH,:\FH&", BD4

8@H@DZN @*>@ 4:4 >,F8@:\8@ B@H,DB,&T4N (@FJ*"DFH& omnes <@(:4 $Z &B@:>, 2"8@>>@

>"DJT4H\ & F@@H&,HFH&44 F@ FH"H\,6 11 ( BD4 JF:@&44, RH@ 4<4 >, $Z:@ >"DJT,>@

2"BD,V,>4,, 8"F"`V,,Fb BD4<,>,>4b F4:Z 4:4 8D"6>,(@ ^8@>@<4R,F8@(@ 4:4 B@:4H4R,F8@(@
BD4>J0*,>4b) FJ&,D,>4H,H- >,2"&4F4<@FH\ 4:4 &>JHD,>>`` `D4F*48P4` (@FJ*"DFH&",
F@&,DT4&T,(@ 4:4 F@&,DT"`V,(@ BD,FHJB:,>4,? AD4<,D"<4 ^H@<J <@0,H F:J04H\ F@2*">4,

@ND">b,<ZN D"6@>@&, 2"BD,V,>>ZN *:b BD@:,H" 2@>, @FJV,FH&:,>4b <,D B@ JFH">@&:,>4`

L"8H@& 4 @$,FB,R,>4` 8@>HD@:b in loco 4 *DJ(4, L@D<Z 4>HDJ24&>ZN *,6FH&46 >"

H,DD4H@D44 (@FJ*"DFH&"- BD"&@>"DJT4H,:b, BD,*BD4>4<",<ZN & @H>@T,>44 R"FH>ZN FH@D@>
4:4 (@FJ*"DFH&,>>ZN F:J0"V4N, "D,FH 4:4 2"N&"H H@D(@&ZN FJ*@& (@FJ*"DFH&@<-
BD"&@>"DJT4H,:,< & @H8DZH@< <@D, et similia. =, $J*,H :4 F&4*,H,:\FH&@&"H\ @$

42:4T>,6 <b(8@FH4 B@ @H>@T,>4` 8 (@FJ*"DFH&J- "(D,FF@DJ 2"BD,H >" BD4<,>,>4, B@
@H>@T,>4` 8 ^H@<J (@FJ*"DFH&J F@ FH@D@>Z B@H,DB,&T,(@ &F:,*FH&4, "8H" "(D,FF44

(@FJ*"DFH&" omnes 8@>HD<,D, B@Fb("`V4N >" >,2"&4F4<@FH\ &ZT,J8"2">>@(@ (@FJ*"DFH&" 4:4

,(@ &>JHD,>>`` `D4F*48P4`, 2" 4F8:`R,>4,< <,D, BD,*JF<@HD,>>ZN E@&,H@< #,2@B"F>@FH4
& (:"&, VII 4, 8@>,R>@, & F:JR"bN F"<@@$@D@>Z?

7@(*" <Z (@&@D4< @ " &>JHD,>>,6 `D4F*48P44", <Z 4<,,< & &4*J ( B@ 8D"6>,6 <,D,,
& >"FH@bV,< 8@>H,8FH,) >, @$:"FH\, & 8@H@D@6 (@FJ*"DFH&@- BD"&@>"DJT4H,:\ $J*,H F&@$@*>@
@H <,0*J>"D@*>ZN @$b2"H,:\FH&, " FL,DJ <,0:4R>@FH>ZN @H>@T,>46 &>JHD4 (@FJ*"DFH&",
B@*B"*"`V4N B@* *,6FH&4, BJ$:4R>@(@ 4 R"FH>@(@ BD"&" ^H@(@ (@FJ*"DFH&" 4 B@*

4F8:`R4H,:\>J` 8@<B,H,>P4` 4:4 `D4F*48P4` 2"8@>@*"H,:\>ZN, "*<4>4FHD"H4&>ZN 4

FJ*,$>ZN @D(">@& *">>@(@ (@FJ*"DFH&". ):b >"T4N F4`<4>JH>ZN P,:,6 <Z @FH"&:b,< &

FH@D@>, &@BD@F @ H@<, b&:b,HFb :4 4:4 >, b&:b,HFb *">>@, B@:@0,>4, ,*4>FH&,>>Z<

BD"&4:\>Z< @BD,*,:,>4,< &>JHD,>>,6 `D4F*48P44 D"&>@ 8"8, 4 >"T4 &2(:b*Z >" ^H@H
&@BD@F ("Le domaine réservé, l’organisation internationale et le rapport entre
droit international et droit interne", Cours général, Hague Recueil , p. 225
(1995-VI).
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4. )DJ(4, B@F:,*FH&4b BD,FHJB:,>46

61. EB,P4":\>Z6 D,04< B@F:,*FH&46 BD,FHJB:,>46 F:,*J,H *@D"$@H"H\, *@$"&4& & >,(@ ,V,

*&" $:@8" B@:@0,>46. ?*4> $:@8 B@:@0,>46 *@:0,> BD,*JF<"HD4&"H\, RH@ (@FJ*"DFH&@,
8@H@D@, F@&,DT4:@ 4:4 F@&,DT",H BD,FHJB:,>4,, >, *@:0>@ 4<,H\ BD"&@ &ZFHJB"H\ BD@H4&

BD@&,*,>4b >" ,(@ H,DD4H@D44 @B,D"P46 B@ JFH">@&:,>4` L"8H@& 4 8@>HD@:\>@6 <4FF44 &

P,:bN JFH">@&:,>4b F@$:`*,>4b @$b2"H,:\FH& B@ BD,8D"V,>4` BD,FHJB:,>4b 4 D,B"D"P44.
%H@D@6 $:@8 B@:@0,>46 *@:0,> @N&"HZ&"H\ Db* @F@$ZN @$b2"H,:\FH& omnes B@H,DB,&T4N

(@FJ*"DFH&, D"FT4Db`V4N FL,DJ BD4<,>,>4b BD,*:@0,>46, F*,:">>ZN >"T4<

BD,*T,FH&,>>48@< BD@L. C4L"(,>@< & ,(@ BD@,8H, FH"H\4 14. O,:\ H"84N @$b2"H,:\FH&

$J*,H F@FH@bH\ & H@<, RH@$Z @$,FB,R4H\ B@F:,*@&"H,:\>@FH\ *,6FH&46, F@:4*"D>@FH\ 4:4

F@HDJ*>4R,FH&@ <,0*J (@FJ*"DFH&"<4 & @FJ0*,>44 BD,FHJB:,>4b, B@D4P">44 B@&,*,>4b

(@FJ*"DFH&"- BD"&@>"DJT4H,:b 4 & 4>@< D,"(4D@&">44 >" ,(@ *,b>4,.

62. ?$b2"H,:\FH&" B@H,DB,&T4N (@FJ*"DFH&, JB@<b>JHZ, & BD,*Z*JV,< BJ>8H,, *@:0>Z

@$,FB,R4&"H\:

a) RH@$Z (@FJ*"DFH&@- BD"&@>"DJT4H,:\ >, B@:JR":@ 8"8@6- :4$@ B@**,D084 &

F@ND">,>44 4:4 J2"8@>4&">44 F4HJ"P44, F@2*">>@6 & ,(@ B@:\2J B@FD,*FH&@< F@&,DT,>4b

BD,FHJB:,>4b; 4

b) RH@$Z *,6FH&4b *DJ(4N (@FJ*"DFH&, *@$4&"`V4NFb >" 2"8@>>@< @F>@&">44

&@FFH">@&:,>4b >"DJT,>>@(@ BD"&", >, &FHD,R":4 B@<,N.

E ^H@6 P,:\` <@0>@ $Z:@ $Z 4FB@:\2@&"H\ BD,*:@0,>4b C4L"(,>" BD4 JF:@&44 &>,F,>4b &

>4N >,8@H@DZN &"0>ZN *@$"&:,>46 4 42<,>,>46.

63. E@(:"F>@ BD@,8HJ FH"H\4 14 C4L"(,>", >" (@FJ*"DFH&" $J*,H &@2:@0,>@ @$b2"H,:\FH&@:

a) >, BD42>"&"H\ 2"8@>>@6 F4HJ"P4`, F@2*">>J` BD,FHJB:,>4,<;

b) >, @8"2Z&"H\ B@<@V\ 4:4 B@**,D08J (@FJ*"DFH&J, 8@H@D@, F@&,DT4:@ H"8@,

BD,FHJB:,>4,, & F@ND">,>44 F4HJ"P44, F@2*">>@6 H"84< BD,FHJB:,>4,<;

c) BD4F@,*4>bH\Fb 8 *DJ(4< (@FJ*"DFH&"< & @8"2">44 &2"4<>@6 B@<@V4 BD4

@FJV,FH&:,>44 @$b2"H,:\FH&, BD,*JF<@HD,>>ZN & B@*BJ>8H"N a) 4 b).

64. #Z:@ $Z B@:,2>@ 4 P,:,F@@$D"2>@ JF4:4H\ B@*BJ>8H a) BJH,< *@$"&:,>4b B@:@0,>4b,
JFH">"&:4&"`V,(@, RH@ BD4>P4B ex delicto ius oritur *@:0,> BD4<,>bH\Fb 8"8 8

>"P4@>":\>Z<, H"8 4 8 <,0*J>"D@*>Z< BD"&@&Z< B@F:,*FH&4b<, 8@H@DZ, <@(JH &@2>48>JH\
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4:4 &@2>48"`H 42 F4HJ"P44, F@2*">>@6 <,0*J>"D@*>@- BD@H4&@BD"&>Z< *,b>4,<. E:,*J,H

BDb<@ J8"2"H\ >" &>JHD4(@FJ*"DFH&,>>@, 4 <,0*J>"D@*>@, BD"&@ 19/.

65. O,:,F@@$D"2>@ $Z:@ $Z 42:@04H\ B@*BJ>8H b) & $@:,, 0,FH8@6

L@D<J:4D@&8, 20/.

66. 7"8 H"8@&@6 B@*BJ>8H c) b&:b,HFb J*@&:,H&@D4H,:\>Z<, >,F<@HDb >" &@2<@0>Z,

D,*"8P4@>>Z, J:JRT,>4b, B@F8@:\8J & >,< (@&@D4HFb @$ @$b2">>@FH4 &F,N (@FJ*"DFH&

19/ ]H@ @F>@&>@, @$b2"H,:\FH&@ >"T:@ F&@, &ZD"0,>4, & BD"8H48, E@&,H"

#,2@B"F>@FH4. EH@:8>J&T4F\ F F4HJ"P4b<4, &@2<@0>@ @H>@FbV4<4Fb 8 8"H,(@D44

<,0*J>"D@*>ZN BD,FHJB:,>46, E@&,H #,2@B"F>@FH4 BD42&": (@FJ*"DFH&" >, BD42>"&"H\

( 4 BD42>"H\ 8"8 >, 4<,`V4, `D4*4R,F8@6 F4:Z) &F, BD"&@&Z, B@F:,*FH&4b, &ZH,8"`V4,

42 >4N. E<., >"BD4<,D, D,2@:`P4` 216 (1965), & 8@H@D@6 E@&,H @FJ*4: @*>@FH@D@>>,,

@$Xb&:,>4, >,2"&4F4<@FH4 D,04<" _0>@6 C@*,244 4 BD42&": (@FJ*"DFH&" " >, BD42>"&"H\
^H@H >,2"8@>>Z6 D"F4FHF846 D,04<"; D,2@:`P4` 662 (1990), & 8@H@D@6 E@&,H BD42&":

(@FJ*"DFH&" >, BD42>"&"H\ BD"&@&ZN B@F:,*FH&46 @$Xb&:,>4b 3D"8@< ">>,8F44 7J&,6H", 4
D,2@:`P4` 554 (1984), & 8@H@D@6 E@&,H 2"b&4:, RH@ >@&"b 8@>FH4HJP4b 4 &Z$@DZ,
BD@&,*,>>Z, & ^H@6 FHD">, D"F4FHF84< BD"&4H,:\FH&@< _0>@6 !LD484, >, 4<,`H

`D4*4R,F8@6 F4:Z 4 BD"&@&ZN B@F:,*FH&46. 7D@<, H@(@, F"< E@&,H F@&,DT,>>@ R,H8@

2"b&4:, RH@ &F, *,b>4b, F@&,DT",<Z, (@FJ*"DFH&@<- >"DJT4H,:,< & F&b24 F >,2"8@>>@6

F4HJ"P4,6, >, 4<,`H >48"8@6 `D4*4R,F8@6 F4:Z. 7D@<, H@(@, <@0>@ F@F:"H\Fb >"
D,2@:`P4` 217 (1965) B@ _0>@6 C@*,244 4 D,2@:`P44 664 (1990) 4 687 (1990)
@H>@F4H,:\>@ F@@H&,HFH&,>>@ `D4*4R,F8@6 >,*,6FH&4H,:\>@FH4 4D"8F84N *,8D,H@& @ 2"8DZH44

4>@FHD">>ZN *4B:@<"H4R,F84N BD,*FH"&4H,:\FH& & 7J&,6H, 4 4D"8F84N 2"b&:,>46
@H>@F4H,:\>@ &>,T>4N *@:(@&. A@ ^H4< &@BD@F"< F<. V. Gowlland-Debbas, "Security
Council Enforcement Action..." op. cit., pp. 74-76.

20/ 1*,F\ H"80, & 8"R,FH&, BD4<,D@& <@0>@ BD4&,FH4 BD"8H48J E@&,H"

#,2@B"F>@FH4. A@<4<@ D,2@:`P46, JB@<b>JHZN & BD,*Z*JV,6 F>@F8,, F<. R,H84,

L@D<J:4D@&84 D,2@:`P44 218 (1965), & 8@H@D@6 E@&,H BD,*:@04: &F,< (@FJ*"DFH&"<

" &@2*,D0"H\Fb @H BD,*:@0,>4b BD"&4H,:\FH&J A@DHJ(":44 :`$@6 B@<@V4, 8@H@D"b

FB@F@$FH&@&":" $Z BD@*@:0,>4` D,BD,FF46 BD@H4& >"D@*@& H,DD4H@D46, >"N@*bV4NFb B@*
JBD"&:,>4,< A@DHJ(":44".
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B@<@("H\ *DJ( *DJ(J & &ZB@:>,>44 @$b2"H,:\FH&, J8"2">>ZN & B@*BJ>8H"N a) 4 b) 21 /.
7D@<, H@(@, $Z:@ $Z P,:,F@@$D"2>@ BD,*JF<@HD,H\, RH@$Z omnes B@H,DB,&T4, (@FJ*"DFH&"

*@:0>Z 8@@D*4>4D@&":4, >"F8@:\8@ ^H@ &@2<@0>@, F&@` F@@H&,HFH&J`VJ` D,"8P4`.

67. 1"8D,B:,>4, B@24H4&>@(@ @$b2"H,:\FH&" F@HDJ*>4R"H\ P,:,F@@$D"2>@ $Z:@ $Z *@B@:>4H\

FFZ:8@6 >" $@:,, H@R>J`, ", &@2<@0>@, *"0, 4 $@:,, 2>"R4H,:\>J` @$b2">>@FH\ >, R4>4H\

>4 8@4< @$D"2@< BD,BbHFH&46 *,6FH&4b< (@FJ*"DFH&, 8@H@DZ, D,T"H 4FB@:\2@&"H\ F&@, BD"&@

@HD,"(4D@&"H\ >" BD,FHJB:,>4,. G"8@, B@:@0,>4, $@:,, R,H8@ B@FH"&4H &>, 2"8@>"

B@&,*,>4, :`$@(@ (@FJ*"DFH&", 8@H@D@, >, H@:\8@ &@2*,D04&",HFb @H D,"(4D@&">4b >"

F,D\,2>@, >"DJT,>4, @F>@&>@(@ 2"8@>>@(@ 4>H,D,F" <,0*J>"D@*>@(@ F@@$V,FH&", >@ B@ FJH4

*,:" F&@*4H >" >,H BJH,< *,6FH&4b 4:4 JBJV,>4b <,DZ, BD4>bHZ, *DJ(4<4 (@FJ*"DFH&"<4,
4:4 8@H@D@, 8"84<- :4$@ 4>Z< @$D"2@< F>40",H 4N ^LL,8H4&>@FH\ 22/.

68. )DJ(4<4 B@:,2>Z<4 *@$"&:,>4b<4 <@(:4 $Z $ZH\ F:,*J`V4,:

i) B@:@0,>4, @H>@F4H,:\>@ @FJV,FH&:,>4b BD4>P4B" dedere aut iudicare
B@ @H>@T,>4` 8 @H*,:\>Z< :4P"<, @$&4>,>>Z< & " F&b24" F delicta
iuris gentium;

21/ QH@ 8"F",HFb ^H4N @$b2"H,:\FH&, <@0>@ F@F:"H\Fb >" D,2@:`P4` 402 (1976)
E@&,H" #,2@B"F>@FH4, & 8@H@D@6 E@&,H, F J*@&:,H&@D,>4,< @H<,H4& D,T,>4, 9,F@H@ " >,
BD42>"&"H\ H"8 >"2Z&",<J` >,2"&4F4<@FH\ GD">F8,b", BD,*@FH"&:,>>J` _0>@6 !LD48@6,
BD42&": &F, (@FJ*"DFH&" " @8"2"H\ $,2@H:"("H,:\>J` L4>">F@&J`, H,N>4R,F8J` 4

<"H,D4":\>J` B@<@V\ 9,F@H@, F H,< RH@$Z @>@ <@(:@ &ZB@:>4H\ F&@4 BD@(D"<<Z

^8@>@<4R,F8@(@ D"2&4H4b 4 D"FT4D4H\ F&@4 &@2<@0>@FH4 *:b B@:>@(@ @FJV,FH&:,>4b

D,2@:`P46 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 B@ "B"DH,4*J 4 $">HJFH">"<" ( F<. H"80,
B@F:,*J`VJ` D,2@:`P4` 535 (1983)). AD"8H48" E@&,H", B@- &4*4<@<J, B@*H&,D0*",H,
RH@ H"8"b B@<@V\ b&:b,HFb & @F>@&>@< " ^8@>@<4R,F8@6" B@<@V\` 4 B@**,D08@6, 8@H@DZ,

@8"2Z&"`HFb FHD">"<, @F@$,>>@ B@FHD"*"&T4< @H >,("H4&>ZN B@F:,*FH&46 B@:4H4R,F8@6 4

^8@>@<4R,F8@6 42@:bP44 (@FJ*"DFH&"- BD"&@>"DJT4H,:b. % ^H@< @H>@T,>44 J<,FH>@ J8"2"H\

>" D"2:4R>Z, F:JR"4 B@<@V4, @8"2Z&",<@6 E@&,H@< >" @F>@&">44 FH"H\4 50 IFH"&"
?D(">42"P44 ?$X,*4>,>>ZN ="P46 ( F<., & R"FH>@FH4, D,2@:`P44 386 (1976) 4 669
(1990)). QH@ 8"F",HFb @$b2"H,:\FH&" @ &2"4<>@6 B@<@V4, *@:0>" H"80, BD,*FH"&4H\Fb

&@2<@0>@FH\ D,T4H\ BD@$:,<J, &@2>48"`VJ` 42- 2" BD4<,>,>4b 8@>HD<,D ( 4:4 *DJ(4N L@D<
B@:4H4R,F8@(@ *"&:,>4b), 8@H@DZ, <@(JH B@ BD4R4>, F&@,6 4>H,>F4&>@FH4 2"HD"(4&"H\ BD"&"
(@FJ*"DFH& 4>ZN, R,< (@FJ*"DFH&@- BD"&@>"DJT4H,:\.

22/ QH@$Z BD@4::`FHD4D@&"H\ ^HJ <ZF:\, <@0>@ F@F:"H\Fb B@ ">":@(44 >"

D,2@:`P44 E@&,H" #,2@B"F>@FH4, @FJ0*"`V4, B@24P4` FHD">, 8@H@DZ, BJH,< B@**,D0">4b
^8@>@<4R,F84N 4:4 *4B:@<"H4R,F84N @H>@T,>46 F (@FJ*"DFH&@<- BD"&@>"DJT4H,:,<,
FB@F@$FH&J`H F>40,>4` ^LL,8H4&>@FH4 D,"8P44 BD@H4& H"8@(@ (@FJ*"DFH&". E<.,
>"BD4<,D, BJ>8H 6 D,2@:`P44 277 (1970), & 8@H@D@6 E@&,H " @FJ0*",H B@:4H48J
BD"&4H,:\FH&" _0>@6 !LD484 4 A@DHJ(":44, 8@H@DZ, BD@*@:0"`H B@**,D04&"H\

B@:4H4R,F84,, ^8@>@<4R,F84,, &@,>>Z, 4 *DJ(4, @H>@T,>4b F >,2"8@>>Z< D,04<@< _0>@6
C@*,244 & >"DJT,>4, F@@H&,HFH&J`V4N D,2@:`P46 ?D(">42"P44 ?$X,*4>,>>ZN ="P46"; F<.
H"80, D,2@:`P44 253 (1958), 314 (1972), 320 (1972), 333 (1973), 437 (1978),
8@H@DZ, 8"F"`HFb _0>@6 C@*,244.
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ii) B@:@0,>4, @ F@HDJ*>4R,FH&, F <,0*J>"D@*>Z<4 @D(">"<4, 8@H@DZ, <@(JH

$ZH\ BD4&:,R,>Z 8 D,"(4D@&">4` >" BD,FHJB:,>4,;

iii) B@:@0,>4,, >" @F>@&">44 8@H@D@(@ omnes B@H,DB,&T4, (@FJ*"DFH&"

*@:0>Z F@*,6FH&@&"H\ BD4>bH4` 4 @FJV,FH&:,>4` 2"8@>>ZN <,D,
&Z2&">>ZN RD,2&ZR"6>Z<4 @$FH@bH,:\FH&"<4, &@2>48T4<4 & D,2J:\H"H,

BD,FHJB:,>4b.

69. E@@H&,HFH&J`V46 BD@,8H FH"H\4 18, @N&"HZ&"`V46 *&" $:@8" B@:@0,>46, @ 8@H@DZN

(@&@D4HFb &ZT,, & BJ>8H, 61, BD4&@*4HFb & *@$"&:,>44 1 8 >"FH@bV,<J *@8J<,>HJ.

C. =,2"<,>4<"b D@:\ <,0*J>"D@*>ZN 4>FH4HJH@&

1. ?$V4, 2"<,R">4b

70. EJV,FH&,>>Z, 4 4>FHDJ<,>H":\>Z, B@F:,*FH&4b BD,FHJB:,>46, B@<4<@ H@(@, RH@

@$X,8H4&>@ @>4 b&:b`HFb $@:,, F,D\,2>Z<4, BD,*FH"&:b`H F@$@6, 8"8 @H<,R,>@, D"2:4R4,,
@HD"0,>>@, & BJ>8H, 3 FH"H\4 5 Q"FH4 &H@D@6 BD@,8H", BD4>bH@(@ & B,D&@< RH,>44. ]H@

D"2:4R4, BD@4FH,8",H 42 H@(@ L"8H", RH@, N@Hb $@:\T4>FH&@ *,:48H@&, " >, &F,,
2"HD"(4&"`H H@:\8@ @*>@ 4:4 >,F8@:\8@ B@H,DB,&T4N (@FJ*"DFH&, :`$@, BD,FHJB:,>4, <@0,H

8"F"H\Fb, &@2<@0>@ ( N@Hb >, &F,(*"), & D"2:4R>@6 FH,B,>4, &F,N (@FJ*"DFH& & 8"R,FH&,

B@H,DB,&T4N.

71. G@H L"8H, RH@ &F, (@FJ*"DFH&" b&:b`HFb 2"HD@>JHZ<4 & 8"R,FH&, B@H,DB,&T4N

(@FJ*"DFH&, >, @2>"R",H, F *DJ(@6 FH@D@>Z, RH@ @FJV,FH&:,>4, B@F:,*FH&46 BD,FHJB:,>46

FHDJ8HJD>@ @H:4R",HFb @H @FJV,FH&:,>4b B@F:,*FH&46 $@:\T4>FH&" *,:48H@&. % @$@4N

F:JR"bN JR"FH>48"<4 b&:b`HFb (@FJ*"DFH&". IB@<b>JH@, b&:b,HFb @R,&4*>Z< *:b H,N

B@F:,*FH&46 <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46, 8@H@DZ, b&:b`HFb @$V4<4 *:b @$,4N

8"H,(@D46 BD@H4&@BD"&>ZN *,b>46, 4 ^H@ & D"&>@6 FH,B,>4 @H>@F4HFb 8 H,< @F@$Z< 4:4

*@B@:>4H,:\>Z< B@F:,*FH&4b<, 8@H@DZ, $Z:4 D"FF<@HD,>Z & BD,*Z*JV,< D"2*,:, 4 8@H@DZ,

N"D"8H,D>Z 4F8:`R4H,:\>@ *:b BD,FHJB:,>46. % BD,4<JV,FH&,>>@ >,@D(">4R,F8@<

F@FH@b>44 <,0(@FJ*"DFH&,>>@6 F4FH,<Z *"0, @FJV,FH&:,>4, B@F:,*FH&46 <,0*J>"D@*>@-
BD@H4&@BD"&>ZN *,b>46, &@2>48"`V4N, 8"8 (@&@D4HFb & BJ>8H, 2 FH"H\4 19, " & D,2J:\H"H,

>"DJT,>4b... <,0*J>"D@*>@(@ @$b2"H,:\FH&", FH@:\ @F>@&@B@:"("`V,(@ *:b @$,FB,R,>4b

042>,>>@ &"0>ZN 4>H,D,F@& <,0*J>"D@*>@(@ F@@$V,FH&", RH@ ,(@ >"DJT,>4,

D"FF<"HD4&",HFb 8"8 BD,FHJB:,>4, <,0*J>"D@*>Z< F@@$V,FH&@< & P,:@<", B@- &4*4<@<J,
@FH",HFb, & BD4>P4B, >" @F>@&">44 <,0*J>"D@*>@(@ @$V,(@ BD"&", & DJ8"N (@FJ*"DFH&.

72. ]H@ @R,&4*>@, :@(4R,F8@, @HFJHFH&4, & <,0(@FJ*"DFH&,>>@6 F4FH,<, "&H@D4H,H>ZN

BD"&@BD4<,>4H,:\>ZN 4>FH4HJH@& >,F@<>,>>@ >, b&:b,HFb >,@04*">>Z<. )"0, & H@6

@$:"FH4, & 8@H@D@6 (@FJ*"DFH&" >"*,:4:4 <,0*J>"D@*>Z6 4>FH4HJH <@V>@6 LJ>8P4,6



A/CN.4/469
page 34

BD4>4<"H\ BDb<Z, F4:@&Z, <,DZ & P,:bN B@**,D0">4b <4D", ^LL,8H4&>@, BD"&@BD4<,>,>4,

L"8H4R,F84 &F,(*" @FJV,FH&:b,HFb R,D,2 *,6FH&4b (@FJ*"DFH&. 7@>P,BP4b " @D(">42@&">>@(@

<,0*J>"D@*>@(@ F@@$V,FH&"" b&:b,HFb & F"<@< *,:, BD,J&,:4R,>4,< 23/.

73. IR4HZ&"b F,D\,2>@FH\ BD,FHJB:,>46 4 Hb0,FH\ 4N @F@$ZN 4:4 *@B@:>4H,:\>ZN

B@F:,*FH&46, <@(JH &@2>48>JH\ @R,>\ F,D\,2>Z, HDJ*>@FH4 & D,2J:\H"H, J>4&,DF":42"P44

FH"HJF" B@H,DB,&T,(@ (@FJ*"DFH&". #J*,H @R,>\ &ZF@8" &@2<@0>@FH\ BD@42&@:\>ZN

*,6FH&46, >,B@F:,*@&"H,:\>@FH4 4 8@>L:48H", F&b2">>ZN F &Z>,F,>4,< D,T,>4b @ >":4R44

BD,FHJB:,>4b 4 F ,(@ BD4B4FZ&">4,<, " B@2*>,, 4 F @FJV,FH&:,>4,< B@F:,*FH&46.
% @H:4R4, @H @FJV,FH&:,>4b @H&,HFH&,>>@FH4 2" *,:48H, 8@H@DZ6 @$ZR>@ 8"F",HFb *&JN 4:4

>,F8@:\84N (@FJ*"DFH&, @FJV,FH&:,>4, @H&,HFH&,>>@FH4 2" BD,FHJB:,>4b 8"F",HFb omnes
B@H,DB,&T4N (@FJ*"DFH& 4 &@2<@0>@FH\ BD@42&@:\>ZN *,6FH&46 4 8@>L:48H" &@2D"FH",H &

(,@<,HD4R,F8@6 FH,B,>4 24/.

74. 7@<4FF4b B@^H@<J B@FHJB4H >,BD"&4:\>@, ,F:4 >, B@BZH",HFb J<,>\T4H\ &@2<@0>@FH4

B@H,>P4":\>ZN D"2>@(:"F46 & *,:, BD4<,>,>4b. ?$FJ0*,>4b & 1994 (@*J B@8"2Z&"`H, RH@

&F, R:,>Z 7@<4FF44, &8:`R"b H,N, 8H@ &ZFHJB": 2" JBD"2*>,>4, D"2:4R4b, 2"8D,B:,>>@(@ &

FH"H\, 19, N@D@T@ 2>"`H @ &"0>@FH4 ^H@(@ &@BD@F".

75. =,8@H@DZ, 4>FH4HJP4@>":\>Z, BD@$:,<Z, 8@H@DZ, <@(JH &@2>48"H\ & F&b24 F

@FJV,FH&:,>4,< >@D<, @H>@FbV4NFb 8 <,0*J>"D@*>Z< BD,FHJB:,>4b< (@FJ*"DFH&, $Z:4

@$FJ0*,>Z & >"T,< BbH@< *@8:"*, 25/; 4>FH4HJP4@>":\>Z, BD@$:,<Z $Z:4 D"2@$D">Z

$@:,, 4:4 <,>,, B@*D@$>@, N@Hb 4 *@&@:\>@ D"FB:Z&R"H@, & N@*, BD@T:@(@*>4N @$FJ0*,>46

4 >, H@:\8@ R:,>"<4 7@<4FF44, &ZFHJB"`V4<4 2" BD@&,*,>4, D"2:4R4b,

23/ ="T" F,D\,2>"b @2"$@R,>>@FH\ & F&b24 F >Z>,T>4<4 H,@D4b<4 B@ &@BD@FJ @
<,0*J>"D@*>@6 @D(">42"P44 &ZD"0,>", & R"FH>@FH4, & "The Concept of International
Law and the Theory of International Organization", Appendix to "The Normative
Role of the General Assembly", Hague Recueil , 1972, III, pp. 629-731, esp.
pp. 663 ff.; "Le domaine réservé, l’organisation internationale et le
rapport entre droit international et droit interne". op.cit., pp. 151-161,
402-427 and 435 ff.; and "Reflections on the Problem of Organisation in
Integrated and Non-Integrated Societies" in Rivista di Diritto
Internazionale , 1961, pp. 585-603.

24/ =,8@H@DZ, 42 BD@$:,< $Z:4 @BD,*,:,>Z Db*@< &ZFHJB"&T4N >" F4<B@24J<, &
1984 (@*J &@ K:@D,>P44 (" ;,0*J>"D@*>Z, BD,FHJB:,>4b (@FJ*"DFH&", %,6:,D, 7"FF,F,
EB4>,*4 ( 42*.), #,D:4>, =\`- 5@D8 (1988). AD4<,D@< b&:b,HFb SH,6>, FHD. 198.

25/ AbHZ6 *@8:"* (A/CN.4/453/Add.3), BJ>8HZ 89-117.
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2"8D,B:,>>@(@ & FH"H\, 19. % >"FH@bV,, &D,<b "$F@:`H>@ >,@$N@*4<@ $@:,, B@*D@$>@

D"FF<@HD,H\ &@2<@0>Z, &"D4">HZ D,T,>4b ^H@6 BD@$:,<Z 26/.

76. % N@*, F"<4N @$FJ0*,>46 & 1994 (@*J 4 42 ">":42" D,"8P44 (@FJ*"DFH& 4

<,0*J>"D@*>ZN @D(">@& >" >"DJT,>4b, FN@*>Z, F H,<4, 8@H@DZ, J8"2">Z & R,HZD,N

B@*BJ>8H"N BJ>8H" 3 FH"H\4 19, &ZH,8",H Db* H,@D,H4R,F84N &"D4">H@& ( $@:,, 4:4 <,>,,

>@&"H@DF84N), 8@H@DZ, F:,*J,H D"FF<@HD,H\.

77. %@2<@0>Z<4 &"D4">H"<4, B@- &4*4<@<J, <@(:4 $Z $ZH\ F:,*J`V4,:

i) &ZF@8"b FH,B,>\ 4>FH4HJP4@>":42"P44 - B@FD,*FH&@< 4FB@:\2@&">4b

FJV,FH&J`V4N <,0*J>"D@*>ZN @D(">@& 4:4 @D(">@&, 8@H@DZ, $J*JH F@2*">Z, -
&F,(@ BD@P,FF" 4:4 $@:\T,6 R"FH4 BD@P,FF" @FJV,FH&:,>4b B@F:,*FH&46

BD,FHJB:,>46 >"R4>"b @H BD4>bH4b D,T,>4b @ >":4R44 BD,FHJB:,>4b 4

BD4B4FZ&">4b BD,FHJB:,>4b *@ @BD,*,:,>4b L"8H4R,F84N FJV,FH&,>>ZN 4

4>FHDJ<,>H":\>ZN B@F:,*FH&46 >"DJT,>4b. % D"<8"N ^H@(@ 0, &"D4">H" <@0>@

B@6H4 *":\T, & >"BD"&:,>44 4>FH4HJP4@>":42"P44 4 *"0, B@DJR4H\ BD"8H4R,F8@,

BD4<,>,>4, :`$ZN 4:4 &F,N @F@$ZN 4:4 *@B@:>4H,:\>ZN B@F:,*FH&46 H@<J 0,

F"<@<J 4:4 8"8@<J- :4$@ *DJ(@<J <,0*J>"D@*>@<J @D(">J;

ii) $@:,, 4:4 <,>,, F>40,>>"b FH,B,>\ 4>FH4HJP4@>":42"P44 B@FD,*FH&@<

4FB@:\2@&">4b FJV,FH&J`V4N <,0*J>"D@*>ZN @D(">@&. ]H@H &"D4">H $J*,H

&8:`R"H\ & F,$b :`$J` L@D<J:J, 8D@<, F"<ZN "<$4P4@2>ZN; <4>4<":\>Z<

D,T,>4,< $Z:@ $Z &@2:@04H\ >" @*4> 4:4 >,F8@:\8@ FJV,FH&J`V4N

<,0*J>"D@*>ZN @D(">@& 2"*"RJ JFH">"&:4&"H\, RH@ BD4&,:@ 8 :`$@<J BD@P,FFJ

@FJV,FH&:,>4b B@F:,*FH&46 BD,FHJB:,>4b, " 4<,>>@ JFH">"&:4&"H\, F@&,DT,>@ :4

4:4 F@&,DT",HFb :4 BD,FHJB:,>4, 4 BD4B4FZ&",HFb :4 >"DJT,>4, @*>@<J 4:4

>,F8@:\84< (@FJ*"DFH&"<.

26/ AD@$:,<Z &@2<@0>ZN L@D< " 4>FH4HJP4@>":424D@&">>@6" D,"8P44 >" >"DJT,>4b

erga omnes @$b2"H,:\FH&, 8@H@DZ, <@(:4 $Z B@*B"*"H\ B@* 8"H,(@D4` <,0*J>"D@*>ZN
BD,FHJB:,>46, B@*D@$>@ 42JR,>Z & :4H,D"HJD,: F<., & R"FH>@FH4, J.A. Frowein,
"Collective Enforcement of International Obligations" in ZaöRV , 1987, esp.
pp. 73-77; K. Hailbronner, "Sanctions and Third Parties and the Concept of
International Public Order" in Archiv des Völkerrechts , 1992, pp. 2 ff.;
B. Simma "Does the UN Charter Provide an Adequate Legal Basis for Individual
or Collective Responses to Violations of Obligations erga omnes ?" in The
Future of International Law Enforcement. New Scenarios - New Law ? Delbruck
(ed.), Berlin, 1992, pp. 125 ff.; P. Picone, "Nazioni Unite e Obblighi ’erga
omnes’ in La Comunità Internazionale , 1993, pp. 709 ff.; C. Annaker, "The
Legal Régime of Erga Omnes Obligations in International Law", op. cit., esp.
pp. 156 ff.
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2. AD4<,DZ " @D(">42@&">>@6" D,"8P44 >" >"DJT,>4b @F>@&>ZN

<,0*J>"D@*>ZN @$b2"H,:\FH&

78. ="(:b*>Z, BD4<,DZ 4>FH4HJP4@>":\>@6 D,"8P44 >" F,D\,2>Z, >"DJT,>4b

<,0*J>"D@*>ZN @$b2"H,:\FH&, FN@*>Z, F H,<4, 8@H@DZ, $J*JH @FJ0*,>Z 8"8 BD,FHJB:,>4b

B@ FH"H\, 19, <@0>@ >"6H4 & BD"8H48, ',>,D":\>@6 !FF"<$:,4 4 E@&,H" #,2@B"F>@FH4

?D(">42"P44 ?$X,*4>,>>ZN ="P46. ;Z, @*>"8@, FR4H",< >,@$N@*4<Z< B@bF>4H\, RH@,
FFZ:"bF\ >" :`$Z, H"84, BD4<,DZ & B@F:,*J`V4N BJ>8H"N 4 F>@F8"N, <Z >, $J*,<

8"F"H\Fb B@24H4&>ZN "FB,8H@& D,"8P44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 & 8"0*@<

8@>8D,H>@< F:JR",, F @*>@6 FH@D@>Z, 4 >, $J*,< 8"F"H\Fb &@BD@F" @ H@R>@6 BD"&@&@6

8&":4L48"P44 8"0*@(@ F:JR"b F H@R84 2D,>4b @H&,HFH&,>>@FH4 (@FJ*"DFH&, F *DJ(@6

FH@D@>Z.

79. ="R4>"b F D"FF<@HD,>4b D,"8P44 ',>,D":\>@6 !FF"<$:,4 >" F:JR"4, 8@H@DZ,,
&,D@bH>@, B@*B"*"`H B@* B@:@0,>4b BJ>8H" 3 ") FH"H\4 19, <@0>@ >"B@<>4H\ @

<>@(@R4F:,>>ZN D,2@:`P4bN, & 8@H@DZN ^H@H @D("> D,T4H,:\>@ @FJ0*": & 60- , 4

70- , (@*Z "(D,FF4&>J` B@:4H48J, BD@&@*4<J` >,8@H@DZ<4 8@:@>4":\>Z<4 4 D"F4FHF84<4

(@FJ*"DFH&"<4, 8"8, >"BD4<,D, A@DHJ(":4,6, _0>@6 !LD48@6 4:4 D,04<@< <,>\T4>FH&"

_0>@6 C@*,244, B@ @H>@T,>4` 8 2"&4F4<Z< >"D@*"< 4:4 F@F,*>4< (@FJ*"DFH&"<

"LD48">F8@(@ 8@>H4>,>H" 27/. ;@0>@ H"80, JB@<b>JH\, @BbH\- H"84 >, 2"HD"(4&"b BD4

^H@< &@BD@F" @ B@24H4&>ZN "FB,8H"N D,T,>4b B@ 8"0*@6 F4HJ"P44, P,:Z6 Db* D,2@:`P46,
& 8@H@DZN ',>,D":\>"b !FF"<$:,b @FJ0*":" &@@DJ0,>>Z, >"B"*,>4b 32D"4:b >" H,DD4H@D4`

27/ E<., >"BD4<,D, BD,"<$J:\>J` R"FH\ D,2@:`P44 3113 (XXVII), & 8@H@D@6

',>,D":\>"b !FF"<$:,b @FJ*4:" " >,BD,8D"V"`V4,Fb "8HZ "(D,FF44, F@&,DT",<Z,

&@@DJ0,>>Z<4 F4:"<4 A@DHJ(":44 BD@H4& >,2"&4F4<ZN "LD48">F84N (@FJ*"DFH&, RH@

BD,*FH"&:b,H F@$@6 >"DJT,>4, FJ&,D,>4H,H" 4 H,DD4H@D4":\>@6 P,:@FH>@FH4 ^H4N

(@FJ*"DFH&", 4 F@R:", RH@ ^H4 *,6FH&4b F@2*"`H " F,D\,2>J` J(D@2J <,0*J>"D@*>@<J <4DJ 4
$,2@B"F>@FH4" ( & H@< 0, *JN, F<. H"80, D,2@:`P44 2707 (XXV) 4 2795 (XXVI)).
!>":@(4R>Z, 2"8:`R,>4b @HD"0,>Z & D,2@:`P4bN 31/154 ! 4 32/116 & F&b24 F

&@@DJ0,>>Z<4 >"B"*,>4b<4, F@&,DT,>>Z<4 D,04<@< _0>@6 C@*,244 BD@H4& H,DD4H@D46

#@HF&">Z, ;@2"<$48" 4 1"<$44. QH@ 8"F",HFb _0>@6 !LD484, ',>,D":\>"b !FF"<$:,b

@FJ*4:" & P,:@< Db*, D,T4H,:\>ZN D,2@:`P46 H@, RH@, B@ ,, <>,>4`, BD,*FH"&:b,H F@$@6

"8HZ "(D,FF44, F@&,DT"&T4,Fb ^H4< BD"&4H,:\FH&@< F 2"&4F4<@6 H,DD4H@D44 ="<4$44
BD@H4& !>(@:Z, #@HF&">Z, 9,F@H@ 4 1"<$44: F<., & R"FH>@FH4, D,2@:`P44 31/146,
32/9 D, 33/182 !, 33/206, 38/36 !, 38/17, 39/50 !, 40/25, 40/97 !, 41/39 !
4 42/14 !.
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94&">" 4:4 BDb<@ 8&":4L4P4D@&":" 8"8 " "(D,FF4&>J`" B@:4H48J ^H@(@ (@FJ*"DFH&" >"

H,DD4H@D4bN, @88JB4D@&">>ZN B@F:, 1967 (@*" 28/. )DJ(4, bD84, BD4<,DZ

D,T4H,:\>@(@ @FJ0*,>4b "8H@& "(D,FF44 !FF"<$:,,6 &8:`R"`H & F,$b &@@DJ0,>>@,

>"B"*,>4, 32D"4:b >" 4D"8F8J` b*,D>J` JFH">@&8J " ?24D"8" 29 /, $@<$"D*4D@&8J

E@,*4>,>>Z<4 SH"H"<4 GD4B@:4 4 #,>("24 30/ 4 4>H,D&,>P4` EEEC & !L(">4FH">

31/. =,*"&>@ !FF"<$:,b D,T4H,:\>@ @FJ*4:" BD@*@:0"`V4,Fb >"DJT,>4b

H,DD4H@D4":\>@6 P,:@FH>@FH4 4 FJ&,D,>4H,H" #@F>44- ',DP,(@&4>Z 4 BD42&":" >,<,*:,>>@

BD,8D"H4H\ H"84, " "(D,FF4&>Z, 4 &D"0*,$>Z," *,6FH&4b 32/.

80. ',>,D":\>"b !FF"<$:,b H"80, D,"(4D@&":" >" P,:Z6 Db* F4HJ"P46, &@2<@0>@,
B@*B"*"`V4N B@* B@:@0,>4b B@*BJ>8H" b) BJ>8H" 3 FH"H\4 19 @H>@F4H,:\>@ 8@:@>4":\>@6

@88JB"P44 4 (@FB@*FH&", BD,*FH"&:b`V4, F@$@6 >"DJT,>4, BD4>P4B" F"<@@BD,*,:,>4b. ="

@$V,< JD@&>, !FF"<$:,b JFH">@&4:" & Db*, D,2@:`P46 " BD,FHJB>Z6" N"D"8H,D H"8@6

B@:4H484 4 D"FP,>4:" ,, 8"8 B@H,>P4":\>J` J(D@2J <,0*J>"D@*>@<J <4DJ 4

$,2@B"F>@FH4 33/. !FF"<$:,b $,2 8@:,$">46 BDb<@ @FJ*4:" @H*,:\>Z, (@FJ*"DFH&",

28/ ?F@$,>>@ R,H84<4 b&:b`HFb B@:@0,>4b D,2@:`P44 38/17, & 8@H@D@6

',>,D":\>"b !FF"<$:,b " D,T4H,:\>@ @FJ0*",H <"FF@&Z, J$46FH&" B":,FH4>P,& 4 *DJ(4N
<4D>ZN 04H,:,6 & #,6DJH, 4 42D"4:\F8J` "(D,FF4` BD@H4& 94&">", 8@H@D"b J(D@0",H
FH"$4:\>@FH4, <4DJ 4 $,2@B"F>@FH4 & D,(4@>,", " H"80, B@:@0,>4b D,2@:`P44 37/123 !,
& 8@H@D@6 !FF"<$:,b @$Xb&4:", RH@ " D,T,>4, 32D"4:b @H 14 *,8"$Db 1981 (@*" JFH">@&4H\

F&@4 2"8@>Z, `D4F*48P4` 4 "*<4>4FHD"P4` >" @88JB4D@&">>ZN '@:">F84N &ZF@H"N

BD,*FH"&:b,H F@$@6 "8H "(D,FF44 & F@@H&,HFH&44 F B@:@0,>4b<4 FH"H\4 39 IFH"&"

?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 D,2@:`P44 3314 (XXIX) ',>,D":\>@6 !FF"<$:,4", 4

2"b&4:", RH@ " &Fb 42D"4:\F8"b B@:4H48" 4 BD"8H48" ">>,8F44 4:4 >"BD"&:,>>Z, >"
">>,8F4` @88JB4D@&">>ZN B":,FH4>F84N 4 *DJ(4N "D"$F84N H,DD4H@D46 *,6FH&4b b&:b`HFb

>"DJT,>4,< <,0*J>"D@*>@(@ BD"&" 4 F@@H&,HFH&J`V4N D,2@:`P46 ?D(">42"P44
?$X,*4>,>>ZN ="P46". A@ &@BD@FJ @ 94&">, F<. H"80, D,2@:`P44 35/207, +S - 7/5,
37/43 4 40/25. )DJ(4, F:JR"4 @FJ0*,>4b BD@H4&@BD"&>@6 4 "(D,FF4&>@6 B@:4H484
32D"4:b >" @88JB4D@&">>ZN H,DD4H@D4bN F<., & R"FH>@FH4, & D,2@:`P4bN 38/180 !,
39/146 %, 40/168 %, 41/162 %, 42/209 E, 43/54 %, 44/40 % 4 45/83 %.

29/ C,2@:`P4b 36/27, & 8@H@D@6 ',>,D":\>"b !FF"<$:,b " D,T4H,:\>@ @FJ0*",H
32D"4:\ 2" ,(@ BD,*>"<,D,>>Z6 4 $,FBD,P,*,>H>Z6 "8H "(D,FF44 & >"DJT,>4, IFH"&"

?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 >@D< <,0*J>"D@*>@(@ B@&,*,>4b, 8@H@DZ6 BD,*FH"&:b,H
F@$@6 >@&J` @B"F>J` ^F8":"P4` J(D@2Z <,0*J>"D@*>@<J <4DJ 4 $,2@B"F>@FH4".

30/ E<. D,2@:`P4` 41/48.

31/ E<. D,2@:`P4` ES-6/2 (1980).

32/ E<., >"BD4<,D, D,2@:`P4` 47/121.

33/ E<. B@*$@D8J D,2@:`P46, 8"F"`V4NFb &@BD@F" @FJV,FH&:,>4b ),8:"D"P44 @

BD,*@FH"&:,>44 >,2"&4F4<@FH4 8@:@>4":\>Z< FHD">"< 4 >"D@*"< 4, & R"FH>@FH4, D,2@:`P44
2189 (XXI), 2326 (XXII), 2465 (XXIII), 2548 (XXIV), 2621 (XXV), 2708 (XXV),
2878 (XXVI), 2908 (XXVII), 3163 (XXVIII), 3328 (XXIX), 3481 (XXX), 31/143,
32/42, 33/44, 34/93, 35/118 4 35/119.
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8@H@DZ,, B@ ,, <>,>4`, >,F:4 @H&,HFH&,>>@FH\ 2" H"8J` BD"8H48J. )@FH"H@R>@

>"B@<>4H\, @BbH\- H"84 >, &*"&"bF\ & B@24H4&>Z, "FB,8HZ D,T,>4b B@ 8"0*@<J F:JR"`, @

" 8@:@>4":\>@< BD"&:,>44" A@DHJ(":44 & "LD48">F84N H,DD4H@D4bN, >"N@*bV4NFb B@* ,,

JBD"&:,>4,< 34/, @ " >,2"8@>>@<" BD4FJHFH&44 _0>@6 !LD484 & ="<4$44 35/, @

BD"&:,>44 D,04<" <,>\T4>FH&" & _0>@6 C@*,244 36/ 4 @ B@:4H48, 32D"4:b >"

@88JB4D@&">>ZN B":,FH4>F84N H,DD4H@D4bN 37/.

81. QH@ 8"F",HFb &4*" BD,FHJB:,>4b, @ 8@H@D@< (@&@D4HFb & B@*BJ>8H, F) BJ>8H" 3
FH"H\4 19, " 4<,>>@ @ " Hb08@< 4 <"FF@&@< >"DJT,>44 <,0*J>"D@*>@(@ @$b2"H,:\FH&",
4<,`V,(@ @F>@&@B@:"("`V,, 2>"R,>4, *:b 2"V4HZ R,:@&,R,F8@6 :4R>@FH4", N@D@T@

42&,FH>Z< BD4<,D@< b&:b,HFb >,@*>@8D"H>@, @FJ0*,>4, !FF"<$:,,6 D"F@&@(@ D,04<" _0>@6

!LD484 4 BD42Z& !FF"<$:,4 8 E@&,HJ #,2@B"F>@FH4 BD4>bH\ <,DZ >" @F>@&">44 (:"&Z VII
IFH"&" 38/. E@&F,< >,*"&>@ !FF"<$:,b H"80, @HD,"(4D@&":" >" <"FF@&Z, >"DJT,>4b

BD"& R,:@&,8", @H>@FbV4,Fb 8 (,>@P4*J: D,BD,FF44 8JD*F84N 4 T44HF84N <,>\T4>FH& >"

4D"8F8@6 H,DD4H@D44, " ^H>4R,F8"b R4FH8"" 4 *DJ(4, F4FH,<"H4R,F84, 4 <"FF@&Z, >"DJT,>4b

4 2:@JB@HD,$:,>4b & #@F>44- ',DP,(@&4>, 39/.

82. AD4<,DZ " 4>FH4HJP4@>":\>@6" D,"8P44 >" F4HJ"P44, B@*@$>Z, H,<, 8@H@DZ,

B@*B"*"`H B@* 8"H,(@D4` <,0*J>"D@*>ZN BD,FHJB:,>46, $,2JF:@&>@, <@0>@ >"6H4 &

BD"8H48, E@&,H" #,2@B"F>@FH4 ?D(">42"P44 ?$X,*4>,>>ZN ="P46. % F:JR", F "(D,FF4,6

34/ E<., >"BD4<,D, BJ>8H 4 D,2@:`P44 2270 (XXII), & 8@H@D@6 ',>,D":\>"b

!FF"<$:,b " D,T4H,:\>@ @FJ0*",H 8@:@>4":\>J` &@6>J, 8@H@DJ` &,*,H BD"&4H,:\FH&@

A@DHJ(":44 BD@H4& <4D@:`$4&ZN >"D@*@& H,DD4H@D46, >"N@*bV4NFb B@* ,(@ (@FB@*FH&@<, 4

8@H@D"b b&:b,HFb BD,FHJB:,>4,< BD@H4& R,:@&,R,FH&" 4 F,D\,2>@6 J(D@2@6 <,0*J>"D@*>@<J
<4DJ 4 $,2@B"F>@FH4". % H@< 0, *JN, F@FH"&:,>Z D,2@:`P44 2107 (XX), 2395 (XXIII),
2707 (XXV), 2795 (XXVI) 4 3113 (XVIII).

35/ C<., >"BD4<,D, D,2@:`P44 2074 (XX), 2145 (XXI), 2325 (XXII), 2403
(XXIII), 2517 (XXIV), 2678 (XXV), 2871 (XXVI), 3031 (XXVII), 3111 (XXVIII),
3295 (XXIX), " H"80, D,2@:`P44, BD4&,*,>>Z, &ZT,, F>@F8" 27.

36/ E<., & R"FH>@FH4, D,2@:`P44 2022 (XX), 2151 (XXI), 2383 (XXIII), 2508
(XXIV), 2652 (XXV), 2946 (XXVII), 3115 (XXVIII), 3116 (XXVIII), 3297 (XXIX),
3298 (XXIX) 4 3396 (XXX).

37/ E<., >"BD4<,D, D,2@:`P44 3414 (XXX), 31/61, 32/20, 33/296 34/70, ES-
70/2, 35/35 A, 35/169 F, 36/266 A, 37/86 E, 37/123 F, 38/17, 38/180 D, 39/146
A, 40/29, 40/168 F, 41/101, 41/162 A, 42/95, 42/209 B, 43/54 A, 44/40 A,
45/83 A 4 46/82.

38/ E<., & R"FH>@FH4, D,2@:`P44 2202 (XXI) A, 2307 (XXII),
2369 (XXIII), 2506 (XXIV) B, 2671 (XXV) F, 2775 (XXVI) F,
2923 (XXVII) E, 3151 (XXVIII) G, 3324 (XXIX) E, 31/6 I, 32/105 K, 33/24,
38/11 4 41/35 A.

39/ E<. F@@H&,HFH&,>>@ D,2@:`P4` 46/136 @H 17 *,8"$Db 1991 (@*" 4 D,2@:`P44
47/147 @H 18 *,8"$Db 1992 (@*" 4 48/88 @H 20 *,8"$Db 1993 (@*".
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<@0>@ >"B@<>4H\ @ *&JN BD4<,D"N, " 4<,>>@ @ 8@D,6F8@6 &@6>, 4 &@6>, & A,DF4*F8@<

2":4&,. % @$@4N F:JR"bN E@&,H #,2@B"F>@FH4 @HD,"(4D@&": >"FH@:\8@ D,T4H,:\>@ B@F:,

JFH">@&:,>4b L"8H" >"DJT,>4b <,0*J>"D@*>@(@ <4D", RH@ D,8@<,>*@&": 4 F">8P4@>4D@&":

4FB@:\2@&">4, &@@DJ0,>>ZN F4: (@FJ*"DFH&"<4- R:,>"<4 40/. 1" 4F8:`R,>4,< H"8@6

RD,2&ZR"6>@6 D,"8P44, E@&,H D,T4H,:\>@ @FJ*4: "(D,FF4` & Db*, *DJ(4N F:JR",&, @

8@H@DZN J0, JB@<4>":@F\ & F&b24 F !FF"<$:,,6 41/. =,*"&>@ E@&,H #,2@B"F>@FH4

JFH">@&4:, RH@ BD@*@:0"`V4,Fb "8HZ "(D,FF44, F@&,DT",<Z, F,D$F8@6 "D<4,6 BD@H4&

H,DD4H@D44 #@F>44- ',DP,(@&4>Z, B@ &F,6 &,D@bH>@FH4 BD,*FH"&:b`H F@$@6 F,D\,2>J` J(D@2J

<,0*J>"D@*>@<J <4DJ 4 $,2@B"F>@FH4, 4 >" ^H@6 @F>@&, @> BD4>b: Db* BD4>J*4H,:\>ZN

<,D & @H>@T,>44 BD"&4H,:\FH&" E@`2>@6 C,FBJ$:484 _(@F:"&44 ( E,D$4b 4 Q,D>@(@D4b) 2"

,(@ B@<@V\ D,(J:bD>Z< F,D$F84< &@4>F84< B@*D"2*,:,>4b< 42/.

83. =, @H:4R"bF\ @H ',>,D":\>@6 !FF"<$:,4, E@&,H D,T4H,:\>@ @FJ*4: 8@:@>4":\>J` 4

D,BD,FF4&>J` BD"8H48J, >"DJT"`VJ` BD4>P4B F"<@@BD,*,:,>4b. % >,8@H@DZN F:JR"bN @>

H"80, BD4>b: <,DZ >" @F>@&">44 (:"&Z VII IFH"&". ;@0>@ F@F:"H\Fb >" B@:4H48J

A@DHJ(":44 & 2"<@DF84N H,DD4H@D4bN, >,2"8@>>J` @88JB"P4` ="<4$44 _0>@6 !LD48@6 4

>" D,04< <,>\T4>FH&" & _0>@6 C@*,244 43/.

40/ A@ 8@D,6F8@<J *,:J F<., & R"FH>@FH4, D,2@:`P44 82 (1950), 83 (1950), 84
(1950); @ &@6>, & A,DF4*F8@< 2":4&, F<., & R"FH>@FH4, D,2@:`P44 660 (1990) 4 678
(1990).

41/ 7@>8D,H>@, E@&,H #,2@B"F>@FH4 @FJ*4: & D"2:4R>ZN D,2@:`P4bN "8HZ "(D,FF44,
F@&,DT,>>Z, D"F4FHF84<4 4:4 8@:@>4":\>Z<4 *,D0"&"<4 >" "LD48">F8@< 8@>H4>,>H, BD@H4&
H,DD4H@D4":\>@6 P,:@FH>@FH4 F@F,*>4N >,2"&4F4<ZN (@FJ*"DFH&. E<. D,2@:`P44 268
(1969), 275 (1969), 289 (1970), 290 (1970), 273 (1969), 294 (1971), 302
(1971) 4 321 (1972) - @H>@F4H,:\>@ >"B"*,>46 A@DHJ(":44 >" 1"<$4`, '&4>,` 4
E,>,(":; D,2@:`P44 326 (1973), 328 (1973), 424 (1978), 455 (1979), 403 (1977),
411 (1977) - @H>@F4H,:\>@ ">":@(4R>ZN "8H@&, F@&,DT,>>ZN D,04<@< D"F4FHF8@(@
<,>\T4>FH&" _0>@6 C@*,244 BD@H4& 1"<$44, #@HF&">Z 4 ;@2"<$48"; D,2@:`P44 300
(1971), 466 (1980), 403 (1977), 406 (1977), 387 (1976), 428 (1978), 447
(1979), 454 (1979), 475 (1980), 545 (1983), 546 (1984), 567 (1985), 571
(1985), 574 (1985), 577 (1985), 602 (1987), 527 (1982) 4 580 (1985) -
@H>@F4H,:\>@ >,@*>@8D"H>ZN "8H@& "(D,FF44, F@&,DT,>>ZN _0>@6 !LD48@6 F 2"&4F4<@6

H,DD4H@D44 ="<4$44 BD@H4& 1"<$44, #@HF&">Z, !>(@:Z 4 9,F@H@. % 8"R,FH&, *DJ(4N

BD4<,D@& <@0>@ BD4&,FH4 D,2@:`P4` 487 (1981), & 8@H@D@6 E@&,H @FJ*4: >"B"*,>4,
32D"4:b >" 4D"8F8J` b*,D>J` JFH">@&8J, " H"80, D,2@:`P44 573 (1985) 4 611 (1988),
& 8@H@DZN E@&,H @FJ*4: H@ 0, (@FJ*"DFH&@ 2" "8HZ "(D,FF44, F@&,DT,>>Z, BD@H4&
H,DD4H@D4":\>@6 P,:@FH>@FH4 GJ>4F".

42/ E<., & R"FH>@FH4, D,2@:`P44 752 (1992), 757 (1992), 787 (1992),
819 (1993) 4 829 (1993). . . . . . . . . . . . . . . . .

43/ A@ B@DHJ(":\F8@<J &@BD@FJ F<. D,2@:`P44 180 (1963), 183 (1963), 218
(1965), 312 (1972) 4 322 (1972); B@ >"<4$46F8@<J &@BD@FJ - D,2@:`P44
264 (1969), 269 (1969), 276 (1970), 283 (1970), 301 (1971), 310 (1972),
366 (1974), 385 (1976), 349 (1978), 539 (1983) 4 566 (1985); 4 B@ &@BD@FJ @
_0>@6 C@*,244 - D,2@:`P44 216 (1965), 217 (1965), 221 (1966), 232 (1966), 253
(1968), 277 (1970), 388 (1976) 4 409 (1977).
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84. !>":@(4R>Z< @$D"2@< @HD,"(4D@&": E@&,H >" <"FF@&Z, >"DJT,>4b BD"& R,:@&,8".
AD4<,R"H,:\>Z<4 & ^H@< @H>@T,>44 b&:b`HFb D,2@:`P44, @FJ0*"`V4, B@:4H48J "B"DH,4*"

`0>@"LD48">F8@(@ BD"&4H,:\FH&" 44/ 4 D,2@:`P44, 8"F"`V4,Fb (,>@P4*" & 4D"8F8@<

7JD*4FH">, 4 " ^H>4R,F8@6 R4FH84" >" H,DD4H@D44 $Z&T,6 _(@F:"&44 45/.

3. %@2<@0>Z, &"D4">HZ " @D(">42@&">>@(@" JFH">@&:,>4b >":4R4b/ BD4B4FZ&">4b

<,0*J>"D@*>@(@ BD,FHJB:,>4b

85. %@2&D"V"bF\ 8 >"T,6 BD@$:,<, 4 8 &@2<@0>Z< D,T,>4b<, D"FF<@HD,>>Z< &

BJ>8H, 77 &ZT,, B,D&Z6 &"D4">H, J8"2">>Z6 & BJ>8H, 77 i), >" BD"8H48, >,

BD,*FH"&:b,HFb @FJV,FH&4<Z<. M@Hb H"8"b FH,B,>\ 4>FH4HJP4@>":42"P44 D,"8P44

" @D(">42@&">>@(@ <,0*J>"D@*>@(@ F@@$V,FH&"" >" BD,FHJB:,>4b H,@D,H4R,F84 <@0,H

B@8"2"H\Fb 0,:"H,:\>@6 4 <@0,H 4>@(*" @FJV,FH&:bH\Fb & @(D">4R,>>ZN, 8@>8D,H>ZN

@$:"FHbN, @>" B@HD,$J,H 8DJB>@6 B,D,FHD@684 <,0(@FJ*"DFH&,>>@6 F4FH,<Z, 8@H@D"b >"&Db*

:4 BD@42@6*,H & $:40"6T,< $J*JV,<.

86. E *DJ(@6 FH@D@>Z, ":\H,D>"H4&>Z6 &"D4">H, J8"2">>Z6 & BJ>8H, 77 ii) 2"F:J04&",H,
B@ >"T,<J <>,>4`, F,D\,2>@(@ D"FF<@HD,>4b. M@Hb @> H"80, $J*,H F&b2"> F @H>@F4H,:\>@

8DJB>Z< BD@(D,FF4&>Z< D"2&4H4,<, >"< @> BD,*FH"&:b,HFb (@D"2*@ <,>,, BD@$:,<"H4R>Z<.
% N@*, BD@T:@(@*>4N @$FJ0*,>46 &Zb&4:4F\ bF>@ &ZD"0,>>Z, 4:4 B@*D"2J<,&",<Z,

>"<,H84 & FD"&>4<ZN >"BD"&:,>4bN.

87. IB@<b>JHZ, @$FJ0*,>4b F@ &F,6 @R,&4*>@FH\` B@8"2Z&"`H, & R"FH>@FH4, RH@ F"<"b

HDJ*>"b BD@$:,<", &@2>48"`V"b & *,:, BD4<,>,>4b :`$ZN >@D<, 8@H@DZ, 7@<4FF4b <@0,H

BD4>bH\ (de lege lata 4:4 de lege ferenda) & F&b24 F @F@$Z<4 4:4 *@B@:>4H,:\>Z<4

44/ E@&,DT,>>@ R,H8@ B@ ^H@<J &@BD@FJ F@FH"&:,>" D,2@:`P4b 473 (1980),
& 8@H@D@6 E@&,H @$Xb&4:, RH@ " B@:4H48" "B"DH,4*" b&:b,HFb BD,FHJB:,>4,< BD@H4& F@&,FH4

4 *@FH@4>FH&" R,:@&,R,FH&", >, F@&<,FH4<@6 F BD"&"<4 4 *@FH@4>FH&@< R,:@&,8", IFH"&@<

?D(">42"P44 ?$X,*4>,>>ZN ="P46 4 %F,@$V,6 *,8:"D"P4,6 BD"& R,:@&,8", 4 F,D\,2>@
>"DJT",H <,0*J>"D@*>Z6 <4D 4 $,2@B"F>@FH\"; F<. H"80,, & R"FH>@FH4, D,2@:`P44 181
(1963), 182 (1963), 190 (1964), 191 (1964), 417 (1977), 418 (1977),
554 (1984), 556 (1984), 596 (1985) 4 591 (1986).

45/ A@ 8JD*F8@<J *,:J F<. D,2@:`P4` 688 (1991); B@ &@BD@FJ @ F,D\,2>ZN

>"DJT,>4bN BD"& R,:@&,8" & $Z&T,6 _(@F:"&44, B@<4<@ D,2@:`P46, JB@<b>JHZN & F>@F8,

&ZT,, F<. D,2@:`P44 770 (1992) 4 771 (1992). ?H>@F4H,:\>@ *,6FH&46 E@&,H"
#,2@B"F>@FH4 B@ F:JR"b< F,D\,2>ZN >"DJT,>46 BD"& R,:@&,8" F<., & R"FH>@FH4, G. Gaja,
"Genocidio dei Kurdi e dominio riservato" in Rivista di Diritto
Internazionale , 1991, pp. 95 ff.; P. Malanczuk, "The Kurdish Crisis and
Allied Intervention in the Aftermath of the Second Gulf War" in European
Journal of International Law , 1991, pp. 114 ff.; P. Alston, "The Security
Council and Human Rights: Lessons to be Learned from the Iraq-Kuwait Crisis
and its Aftermath" in Australian Yearbook of International Law , 1992, pp. 107
ff.; and B.G. Ramcharan, "The Security Council: Maturing of International
Protection of Human Rights" in The Review , 1992, pp. 24 ff.
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B@F:,*FH&4b<4 BD,FHJB:,>46, F&b2">" F JFH">@&:,>4,< >":4R4b :`$@(@ H"8@(@

BD@H4&@BD"&>@(@ *,b>4b 4 ,(@ BD4B4FZ&">4,< @*>@<J 4:4 >,F8@:\84< (@FJ*"DFH&"<.
=,F@<>,>>@, H"8"b BD@$:,<" &@2>48",H & F&b24 F :`$Z< <,0*J>"D@*>@- BD@H4&@BD"&>Z<

*,b>4,< >,2"&4F4<@ @H FH,B,>4 ,(@ F,D\,2>@FH4; @>" BD4@$D,H",H @F@$J` @FHD@HJ &Fb846

D"2, 8@(*" >"DJT,>4,, *"0, ,F:4 @>@ BD,*FH"&:b,H F@$@6 BD@FH@ *,:48H, 8"F",HFb >,

@*>@(@, " >,F8@:\84N B@H,DB,&T4N (@FJ*"DFH&. ?*>"8@ 4F8:`R4H,:\>"b Hb0,FH\

BD,FHJB:,>46 4 H@H L"8H, RH@ @>4 8"F"`HFb &F,N (@FJ*"DFH& & 8"R,FH&, B@H,DB,&T4N

(@FJ*"DFH&, >,42$,0>@ HD,$J`H 8@::,8H4&>@(@ JFH">@&:,>4b & H@6 4:4 4>@6 L@D<,

<,0*J>"D@*>Z< @D(">@< & 8"R,FH&, BD,*&"D4H,:\>@(@ JF:@&4b *:b @FJV,FH&:,>4b B@F:,*FH&46

BD,FHJB:,>4b, " 4<,>>@ JFH">@&:,>4b >":4R4b >"DJT,>4b 4 ,(@ BD4B4FZ&">4b.
G,@D,H4R,F84 <@0>@ BD,*JF<@HD,H\ P,:Z6 Db* D,T,>46 & F&,H, 8@>8D,H>ZN LJ>8P46,
8@H@DZ<4 >"*,:,>Z <,0*J>"D@*>Z, @D(">Z.

i) IFH">@&:,>4, 4F8:`R4H,:\>@ ;,0*J>"D@*>Z< FJ*@<, ',>,D":\>@6 !FF"<$:,,6

4:4 E@&,H@< #,2@B"F>@FH4?

88. =" B,D&Z6 &2(:b* F"<Z6 B@*N@*bV46 &Z$@D *@:0,> B@*F8"2Z&"H\Fb & @F>@&>@<

FJ*,$>Z< N"D"8H,D@< *">>@(@ JFH">@&:,>4b. G"84< @$D"2@<, <@0>@ BD4*H4 8 @R,&4*>@<J

&Z&@*J @ H@<, RH@, N@Hb @FJV,FH&:,>4, B@F:,*FH&46 $J*,H @FH"&"H\Fb, 8"8 4 & F:JR", F

*,:48H"<4, & DJ8"N (@FJ*"DFH&, JFH">@&:,>4, >":4R4b >"DJT,>4b 4 ,(@ BD4B4FZ&">4,

*@:0>Z 4FN@*4H\ 42 F"<@(@ "&H@D4H,H>@(@ 4 BD,*FH"&4H,:\>@(@ FJ*,$>@(@ @D(">", 8@H@DZ6

FJV,FH&J,H & >"FH@bV,, &D,<b, " 4<,>>@ @H ;,0*J>"D@*>@(@ EJ*" ( ;E). ;E b&:b,HFb

,*4>FH&,>>Z< FJV,FH&J`V4< B@FH@b>>Z< @D(">@<, @$:"*"`V4<, & BD4>P4B,,
8@<B,H,>P4,6 4 H,N>4R,F84<4 FD,*FH&"<4 JFH">"&:4&"H\ >":4R4,

<,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, @FJV,FH&:bH\ ,(@ BD4B4FZ&">4, 4 @BD,*,:bH\ ,(@

B@F:,*FH&4b 46/.

89. G"8@, D,T,>4,, @R,&4*>@ B@*D"2J<,&"`V,, BD42>">4, ( & $J*JV,6 8@>&,>P44 @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&) @$b2"H,:\>@6 `D4F*48P44 ;E, FH@:8>,HFb B@ 8D"6>,6 <,D, F

*&J<b F,D\,2>Z<4 BD,BbHFH&4b<4. AD,0*, &F,(@, >" FH@D@>, H"8@(@ FJ(J$@ FJ*,$>@(@

@D(">", 8"8@&Z< b&:b,HFb ;E, >, >"N@*4HFb 8"8@(@- :4$@ <,0*J>"D@*>@(@ 4>FH4HJH",
&ZB@:>b`V,(@ 2"*"RJ @$&4>4H,:b. E"< EJ* $J*,H >, & F@FH@b>44 " @HL4:\HD@&"H\" 4:4,
H"8 F8"2"H\, " BD@F&,H4H\" JH&,D0*,>4b, &Z*&4>JHZ, BD@H4& BD,*B@:"(",<ZN BD,FHJB>ZN

(@FJ*"DFH&. %@- &H@DZN, 8"8 H@:\8@ ;E $J*,H >"*,:,> >,2"<,>4<@6 @$b2"H,:\>@6

`D4F*48P4,6, *"0, *:b @(D">4R,>>@6 P,:4 B,D&4R>@(@ JFH">@&:,>4b, @ 8@H@D@< 4*,H D,R\,
$J*,H HDJ*>@ @(D">4R4H\ H"8@, @$V,, `D4F*48P4@>>@, 2&,>@ @$:"FH\` >,R"FHZN, ,F:4

<@0>@ >"*,bH\Fb, <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46, @BD,*,:,>>ZN 8"8 BD,FHJB:,>4b.
IH&,D0*"b, RH@ *DJ(@, (@FJ*"DFH&@ F@&,DT4:@ 4:4 F@&,DT",H BD,FHJB:,>4,, :`$@,

(@FJ*"DFH&@ <@(:@ $Z B@*"H\ >" H"8@, (@FJ*"DFH&@ & EJ* *:b P,:,6 JFH">@&:,>4b >":4R4b

BD@FH@(@ *,:48H".

46/ E<. >"T4 D"FFJ0*,>4b & BbH@< *@8:"*, (A/CN.4/453/Add.3), BJ>8H 106.



A/CN.4/469
page 42

90. )DJ(4< H,@D,H4R,F84 &@2<@0>Z< D,T,>4,< <@(:@ $Z b&4H\Fb B@:@0,>4, & $J*JV,6

8@>&,>P44 @ H@<, RH@$Z &@2:@04H\ >" ',>,D":\>J` !FF"<$:,` 4:4 E@&,H #,2@B"F>@FH4

?D(">42"P44 ?$X,*4>,>>ZN ="P46 J8"2">>@, JFH">@&:,>4,.

91. ?F@$,>>@ ',>,D":\>"b !FF"<$:,b <@(:" $Z b&4H\Fb B@*N@*bV4< *:b ^H@(@ @D(">@< B@

Db*J BD4R4>. % FD"&>,>44 F E@&,H@< #,2@B"F>@FH4, & R"FH>@FH4, ',>,D":\>"b !FF"<$:,b &

P,:@< D"FF<"HD4&",HFb 8"8 $@:,, " *,<@8D"H4R,F846" @D(">. 7D@<, H@(@,
8&"24J>4&,DF":\>@FH\ @D(">42"P44 BD4&@*4H 8 H@<J, RH@ ',>,D":\>"b !FF"<$:,b b&:b,HFb

F"<Z< " BD,*FH"&4H,:\>Z<" @D(">@< >, H@:\8@ H"8 >"2Z&",<@(@ " @D(">42@&">>@(@

<,0*J>"D@*>@(@ F@@$V,FH&"", >@ 4 F"<@(@ <,0*J>"D@*>@(@ F@@$V,FH&". G"84< @$D"2@<,
',>,D":\>"b !FF"<$:,b b&:b,HFb, B@- &4*4<@<J, $@:,, 8&":4L4P4D@&">>Z< @D(">@<, R,<

:`$@6 FJV,FH&J`V46 <,0*J>"D@*>Z6 @D(">, RH@$Z @:4P,H&@DbH\, H"8 F8"2"H\, ^H@

" <,0*J>"D@*>@, F@@$V,FH&@ & P,:@<", 8@H@D@, FH"H\b 19 D"FF<"HD4&",H 8"8 F"<J @F>@&J

8&":4L48"P44 @BD,*,:,>>ZN &4*@& <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46 & 8"R,FH&,

<,0*J>"D@*>ZN BD,FHJB:,>46, F H,< RH@$Z BD,&D"V"H\ & 8@>8D,H>Z,, FB,P4":\>Z,

B@FH">@&:,>4b @$V4, @BD,*,:,>4b <,0*J>"D@*>ZN BD,FHJB:,>46, 4FN@*bV4N in abstracto,
8"8 J8"2">@ & FH"H\, 19, @H ^H@(@ " F@@$V,FH&"" 47 /.

47/ % H@6 <,D,, & 8"8@6 &ZD"0,>4, " <,0*J>"D@*>@, F@@$V,FH&@ & P,:@<" F@&B"*",H

F &ZD"0,>4,< " <,0*J>"D@*>@, F@@$V,FH&@", &ZT,JB@<b>JH"b FFZ:8" & FH"H\, 19 $J*,H
BD4<,>4<" 8 :`$@6 >@D<, <,0*J>"D@*>@(@ @$ZR>@(@ BD"&". E:,*J,H, @*>"8@, @H<,H4H\,
RH@ ^H@(@ >, $J*,H, ,F:4 &ZD"0,>4, " <,0*J>"D@*>@, F@@$V,FH&@ & P,:@<" B@>4<"H\ & H@<

F<ZF:,, & 8"8@< ,(@ B@>4<":" 7@<4FF4b & 1976 (@*J. ;@0>@ >"B@<>4H\, RH@ L@D<J:"

" <,0*J>"D@*>@, F@@$V,FH&@ & P,:@<", F@*,D0"V"bFb & BJ>8H, 2 FH"H\4 19 Q"FH4 B,D&@6

BD@,8H", BD4>bH@(@ & B,D&@< RH,>44, D">,, F@*,D0":"F\ & FH"H\bN 53 4 64 %,>F8@6
8@>&,>P44 @ BD"&, *@(@&@D@& ( F<., & R"FH>@FH4, R. Ago, Droit des traités à la
lumière de la Convention de Vienne- Introduction , Hague Recueil , 1971, v.
III, p. 323, and J. Combacau and S. Sur, Droit International Public , 1993,
pp. 158-159). ]HJ L@D<J:J B@bF>b,H 7;A ( BbHZ6 *@8:"* !(@) & BJ>8H, 61
8@<<,>H"D4b 8 FH"H\, 19: " C"2J<,,HFb, @>" >, @2>"R",H HD,$@&">4b ,*4>@*JT>@(@

BD42>">4b J8"2">>@(@ B@:@0,>4b &F,<4 R:,>"<4 [ <,0*J>"D@*>@(@] F@@$V,FH&" 4

BD,*@FH"&:,>4b H,< F"<Z< 8"0*@<J (@FJ*"DFH&J - RH@ F@&,DT,>>@ >,&@2<@0>@ - BD"&"

&,H@. O,:\ FFZ:84 - @$,FB,R4H\, RH@$Z *">>@, <,0*J>"D@*>@- BD@H4&@BD"&>@, *,b>4, $Z:@
BD42>">@ " <,0*J>"D@*>Z< BD,FHJB:,>4,<" >, H@:\8@ H@6 4:4 4>@6 (DJBB@6 (@FJ*"DFH&,
BJFH\ *"0, F@FH"&:b`V,6 $@:\T4>FH&@, >@ &F,<4 @F>@&>Z<4 8@<B@>,>H"<4 <,0*J>"D@*>@(@
F@@$V,FH&"" ( +0,(@*>48 7@<4FF44 <,0*J>"D@*>@(@ BD"&", 1976, H@< II, Q"FH\ &H@D"b,
FHD. 138-139).

=,F@<>,>>@, LD"2" " @F>@&>Z, 8@<B@>,>HZ <,0*J>"D@*>@(@ F@@$V,FH&"" @2>"R",H HD4
@F>@&>Z, (DJBB4D@&84, >" 8@H@DZ, & *">>Z6 <@<,>H D"2*,:,>" ',>,D":\>"b !FF"<$:,b.
M@Hb & BD,*,:"N F"<@6 !FF"<$:,4 (DJBB4D@&84, >,F@<>,>>@, <@0>@ @BD,*,:bH\
B@- D"2>@<J, ^H@ 8@>8D,H>@, D"2*,:,>4, F,6R"F $J*,H BD,*FH"&:bH\Fb ">"ND@>4R>Z<.
7@<4FF4b *@:0>" $J*,H B,D,F<@HD,H\ ^H@H &@BD@F, 8@(*" @>" &,D>,HFb 8 D"FF<@HD,>4`

L@D<J:4D@&84 FH"H\4 19. % >"FH@bV,, &D,<b >,H 4>@(@ &Z$@D", 8"8 BD@FH@ (@&@D4H\ @
" <,0*J>"D@*>@< F@@$V,FH&,".

E@@H&,HFH&J`V4, F@@$D"0,>4b @ D@:4 " <,0*J>"D@*>@(@ F@@$V,FH&" & P,:@<" 8"8

4FH@R>48, 8&":4L48"P44 F,D\,2>ZN >"DJT,>46 & 8"R,FH&, <,0*J>"D@*>ZN BD,FHJB:,>46
(@FJ*"DFH& 42:@0,>Z (- >@< A":<42">@ ("Les causes d’aggravation de la
responsabilité..." op. cit ., pp. 638-639), 8@H@DZ6 BD4&@*4H FFZ:84 >" *DJ(4N
"&H@D@& 4 P4H4DJ,H F@@H&,HFH&J`VJ` &Z04<8J 42 BbH@(@ *@8:"*" !(@.
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92. )DJ(@6 R,DH@6 ',>,D":\>@6 !FF"<$:,4, 8@H@D"b *,:",H ,, @F@$,>>@ B@*N@*bV,6 *:b

D"FF<"HD4&",<@6 P,:4, b&:b,HFb @R,>\ T4D@846 8DJ( ,, 8@<B,H,>P44 ratione materiae,
@N&"HZ&"`V46 >, H@:\8@ - N@Hb 4 F @R,>\ D"2:4R>Z<4 B@:>@<@R4b<4 - @F>@&>J`

( 4 (@D"2*@ $@:,, FL@8JF4D@&">>J`) @$:"FH\ @H&,HFH&,>>@FH4 E@&,H" #,2@B"F>@FH4, H. ,.
B@**,D0">4, <,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4, >@ H"80, @$:"FH4 <,0*J>"D@*>@(@

F@HDJ*>4R,FH&", 8@H@DZ, D,(J:4DJ`HFb >@D<"<4, F,D\,2>Z, >"DJT,>4b 8@H@DZN

F@@H&,HFH&J`H HD,< &4*"< <,0*J>"D@*>ZN BD,FHJB:,>46, B@<4<@ "(D,FF44, 8@H@DZ,

D"FF<"HD4&"`HFb & BJ>8H, 3 FH"H\4 19. ;Z 4<,,< & &4*J H"84, @$:"FH4, 8"8

^8@>@<4R,F8@,, F@P4":\>@, 4 8J:\HJD>@, F@HDJ*>4R,FH&@, 4 H"84, >@D<Z, 8"8 H,, 8@H@DZ,

@H>@FbHFb 8 F"<@@BD,*,:,>4`, BD"&"< R,:@&,8", @ND">, @8DJ0"`V,6 FD,*Z, >, JB@<4>"b

J0, @ BD@(D,FF4&>@< D"2&4H44 4 8@*4L48"P44 <,0*J>"D@*>@(@ BD"&". G"84< @$D"2@<,
!FF"<$:,b b&:b,HFb, >,F@<>,>>@, 8@<B,H,>H>@6, *:b H@(@ RH@$Z 2">4<"H\Fb de lege
lata, " H"80, de lege ferenda &F,<4 R,HZD\<b @$:"FHb<4, & 8@H@DZN <@(JH BD@4FN@*4H\

F,D\,2>Z, >"DJT,>4b, 8@H@DZ, N"D"8H,D42J`HFb & FH"H\, 19 8"8 BD,FHJB:,>4b.

93. E *DJ(@6 FH@D@>Z, ',>,D":\>"b !FF"<$:,b >, @$:"*",H 8@<B,H,>P4,6 &Z>@F4H\

@BD,*,:,>4b B@ &@BD@FJ @H&,HFH&,>>@FH4 (@FJ*"DFH&. 7D@<, H@(@, ',>,D":\>"b !FF"<$:,b

>, @$:"*",H B@:>@<@R4,< BD4>4<"H\ D,T,>4b, 4<,`V4, @$b2"H,:\>J` F4:J, 2"

4F8:`R,>4,< 8@>8D,H>ZN @$:"FH,6, " 4<,>>@ *:b P,:,6 FH"H,6 5, 6 4 17, BJ>8H 2,
IFH"&", " H"80, BD@P,*JD>ZN &@BD@F@&. M@Hb BD@P,*JD>Z, &@BD@FZ, >,F@<>,>>@, <@(:4

$Z @N&"HZ&"H\ F@2*">4, FB,P4":\>ZN &FB@<@("H,:\>ZN @D(">@& *:b BD@&,*,>4b

D"FF:,*@&">4b, >"BD4<,D L"8H@&, &@2<@0>@ BD,*FH"&:b`V4N F@$@6 <,0*J>"D@*>@,

BD,FHJB:,>4,, F"<4 D,8@<,>*"P44 !FF"<$:,4 >, $J*JH 4<,H\ *@FH"H@R>@(@ &,F" *:b H@(@,
RH@$Z F@2*"&"H\ @F>@&J "&H@D4H,H>@(@ BD"&@&@(@ JFH">@&:,>4b >":4R4b BD,FHJB:,>4b 4 ,(@

BD4B4FZ&">4b. A@ ^H@6 BD4R4>, ',>,D":\>"b !FF"<$:,b >, $J*,H b&:bH\Fb, >,F<@HDb >"

F&@6 @H>@F4H,:\>@ $@:,, " BD,*FH"&4H,:\>Z6" N"D"8H,D, >"*:,0"V4< @D(">@<, ,*4>FH&,>>@

@H&,HFH&,>>Z< 2" JFH">@&:,>4,, @ 8@H@D@< 4*,H D,R\.

94. A,D,N@*b 8 E@&,HJ #,2@B"F>@FH4, JFH">@&:,>4, >":4R4b L"8H" "(D,FF44 - LJ>8P4b,
&@2:@0,>>"b >" E@&,H B@ IFH"&J, N@Hb 4 >, *:b JFH">@&:,>4b @H&,HFH&,>>@FH4

(@FJ*"DFH&, - <@(:@ $Z D"FF<"HD4&"H\Fb 8"8 @$D"2J`V,, @F>@&J *:b @FJV,FH&:,>4b

(@FJ*"DFH&"<4 B@F:,*FH&46 BD,FHJB:,>4b, @BD,*,:,>>@(@ & B@*BJ>8H, a) BJ>8H" 3
FH"H\4 19. ):b E@&,H" H"80, <@0>@ $Z:@ $Z BD,*JF<@HD,H\ D@:\ & @H>@T,>44 &4*@&

BD,FHJB:,>46, J8"2">>ZN & B@*BJ>8H"N b), c) 4 d) BJ>8H" 3 FH"H\4 19, 4<,b & &4*J

8@<B,H,>P4` E@&,H" JFH">"&:4&"H\ >" @F>@&">44 FH"H\4 39 F:JR"4 >"DJT,>4b <4D" 4

@F@$,>>@ J(D@2Z <4DJ. AD"8H48" D"$@HZ E@&,H" & *,6FH&4H,:\>@FH4 F@*,D04H BD4<,DZ

JFH">@&:,>4b F:JR",& J(D@2 <4DJ, N@Hb & BD4>P4B, 4F8:`R4H,:\>@ *:b P,:,6 (:"&Z VII,
& 8@>H,8FH, F4HJ"P46, FD"&>4<ZN F H,<4, 8@H@DZ, F&b2">Z F BD,FHJB:,>4b<4,
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BD,*JF<@HD,>>Z<4 & B@*BJ>8H"N b), c) 4 d) BJ>8H" 3 FH"H\4 19 4 B4F">Z<4 4:4

>,B4F">Z<4 B,D&4R>Z<4 >@D<"<4, B@*D"2J<,&",<Z<4 & >4N 48/.

95. #,2 JV,D$", D"2J<,,HFb, *:b B@:>@<@R46 E@&,H" #,2@B"F>@FH4 B@ B@**,D0">4`

<,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4 E@&,H, B@- &4*4<@<J, >, <@0,H $ZH\ ,*4>FH&,>>@

@H&,HFH&,>>Z< & $@:\T,6 FH,B,>4, R,< ',>,D":\>"b !FF"<$:,b, 2" @F>@&>@, `D4*4R,F8@,

JFH">@&:,>4, >":4R4b BD,FHJB:,>4b, 8@H@D@, *@:0>@ $ZH\ BD,*&"D4H,:\>Z< JF:@&4,< *:b

@FJV,FH&:,>4b (@FJ*"DFH&"<4 B@F:,*FH&46 BD,FHJB:,>46. G"8@, JFH">@&:,>4, F@@H&,HFH&,>>@

@H>@F4HFb F8@D,, 8 BD4<,>,>4` >@D< <,0*J>"D@*>@6 @H&,HFH&,>>@FH4, >,0,:4 8

B@**,D0">4` <,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4 49/.

48/ E<., >"BD4<,D, D,2@:`P4` 688 (1991), 8"F"`VJ`Fb "8H@& (,>@P4*",
@FJV,FH&:b,<ZN 4D"8F84< BD"&4H,:\FH&@< BD@H4& 8JD*F8@(@ >"F,:,>4b, 4 D,2@:`P44 757
(1992) 4 787 (1992) @H>@F4H,:\>@ B@:@0,>4b & $Z&T,6 _(@F:"&44, (*, F@&,DT"`HFb
<"FF@&Z, >"DJT,>4b BD"& R,:@&,8".

49/ ]H@ @H:4R4, $Z:@ B@*R,D8>JH@ >"<4 & 1992 (@*J, 8@(*" <Z @FB"D4&":4

BD,*:@0,>>J` >"T4< BD,*T,FH&,>>48@< L@D<J:4D@&8J FH"H\4 4 Q"FH4 &H@D@6 BD@,8H", (*,

BD"&@&Z, B@:@0,>4b @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, B@- &4*4<@<J, >,@$@F>@&">>@

B@FH"&:,>Z & B@*R4>,>>@, B@:@0,>4, B@:@0,>4b< 4 BD@P,*JD"< IFH"&", @H>@FbV4<4Fb 8

B@**,D0">4` <,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4. E<. A/CN.4/SR.2277, FHD. 3-5 4
?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, F@D@8 F,*\<"b F,FF4b, *@B@:>,>4, 10
(A/47/10), BJ>8HZ 261-266.

]H@H &@BD@F H,F>@ F&b2"> F D"2:4R4,< <,0*J B@:>@<@R4b<4 E@&,H" #,2@B"F>@FH4 B@

(:"&"< VII 4 VI IFH"&", BD4R,< & B@F:,*>,< F:JR", B@:>@<@R4b @(D">4R4&"`HFb

&@2<@0>@FH\` *,:"H\ D,8@<,>*"P44. % ^H@< @H>@T,>44 & *@B@:>,>4, 8 P4H4DJ,<@<J

8D"H8@<J @HR,HJ (A/CN.4/SR.2277), F<. 8D"H846 @HR,H @ 2267- < 2"F,*">44
(A/CN.4/SR.2267), FHD. 21 ">(:46F8@(@ H,8FH". Adde B. Graefrath, "Leave to the
Court...", op. cit., pp. 190 ff. see and paras. 136-138 infra .

=,8@H@DZ, 42 F:@0>@FH,6 F@@H>@T,>4b JFH">@&:,>46, &Z>,F,>>ZN E@&,H@<

#,2@B"F>@FH4, 4 BD"&@&ZN >@D< @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& D"FF<"HD4&"`HFb FD,*4
BD@R,(@ & G. Gaja "Réflexions sur le rôle du Conseil de Sécurité dans le nouvel
ordre mondial" in Revue générale de droit international public , 1993, pp. 298
ff.; D. Bowett, "The Impact of Security Council Decisions on Dispute
Settlement Procedures" in European Journal of International Law , 1994, pp. 89
ff.; V. Gowlland-Debbas, "Security Council Enforcement Action...", op. cit.,
esp. pp. 61-73.

7"8 @H<,R",H T&,6P"DF8@, BD"&4H,:\FH&@ & @H>@T,>44 N@D@T@ 42&,FH>@6 BD@$:,<Z,
&@2>48"`V,6 & D"<8"N H,<Z " AD@,8H 8@*,8F" BD,FHJB:,>46 BD@H4& <4D" 4 $,2@B"F>@FH4
R,:@&,R,FH&"", " 7"8 BD,*FH"&:b,HFb, D"2J<>@6 8@>P,BP44 BD"&@FJ*4b >, F@@H&,HFH&@&":@ $Z

&8:`R,>4, B@:@0,>46 @ H@<, RH@ D,T,>4b E@&,H" #,2@B"F>@FH4, b&:b`V,(@Fb B@:4H4R,F84<

@D(">@<, <@(JH F:J04H\ >,B@FD,*FH&,>>@6 @F>@&@6 *:b D"$@HZ >"P4@>":\>ZN FJ*@&, 8@(*"
4< >,@$N@*4<@ @BD,*,:4H\ 4>*4&4*J":\>J` @H&,HFH&,>>@FH\ 4 <,DJ >"8"2">4b".
( GD4>"*P"HZ6 *@8:"* B@ H,<, " AD@,8H 8@*,8F" BD,FHJB:,>46 BD@H4& <4D" 4 $,2@B"F>@FH4
R,:@&,R,FH&"", B@*(@H@&:,>>Z6 FB,P4":\>Z< *@8:"*R48@< (- >@< )J*J G4"<@<,
(A/CN.4/466, BJ>8H 41).
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96. =,F<@HDb >" &2"4<@*,6FH&4, ^H4N *&JN &"0>ZN @$:"FH,6 <,0(@FJ*"DFH&,>>ZN

@H>@T,>46, HD,$@&"H\, RH@$Z @D("> F"<@FH@bH,:\>@ 2">4<":Fb *">>Z< @F>@&>Z<

JFH">@&:,>4,<, $Z:@ $Z B@ <,>\T,6 <,D, FH@:\ 0, BD@$:,<"H4R>Z<, RH@ 4 BD@F4H\

!FF"<$:,` F"<@FH@bH,:\>@ @FJV,FH&:bH\ ^HJ 0, LJ>8P4`. ;@0,H B@8"2"H\Fb, RH@ E@&,H

>"*,:,> $ò:\T4<4 &@2<@0>@FHb<4 *,:"H\ ^H@ F JR,H@< @$b2"H,:\>@6 F4:Z ,(@ D,T,>46, >@

@> & <,>\T,6 FH,B,>4, R,< !FF"<$:,b, B@*N@*4H *:b ^H@(@ B@ BD4R4>, F&@,(@

@(D">4R,>>@(@ R:,>F8@(@ F@FH"&" 4 FB,P4L4R>@FH4 ,(@ 8@<B,H,>P44 ratione materiae.

97. 7"8@, $Z 42 F@@$D"0,>46 >, BD4<,>b:@F\ 8 ',>,D":\>@6 !FF"<$:,, 4 E@&,HJ,
@F>@&>"b HDJ*>@FH\ *:b @$@4N 2"8:`R",HFb & B@:4H4R,F8@< N"D"8H,D, 4N F@FH"&" 4 D@:4:

i) @$" @D(">" *,6FH&J`H & $@:\T,6 FH,B,>4 *4F8D,P4@>>@. E@&,DT,>>@ >,

@$b2"H,:\>@, RH@ @>4 F4FH,<"H4R,F84 *,6FH&J`H &@ &F,N F4HJ"P4bN, 8@H@DZ,,
8"8 <@0,H B@8"2"H\Fb, HD,$J`H @FJV,FH&:,>4b 4N B@:>@<@R46. ="BD@H4&, @>4

*,6FH&J`H 42$4D"H,:\>@ 4 4>@(*" @R,>\ 42$4D"H,:\>@;

ii) >4 @*4> 42 @D(">@& >, @$b2"> 4FB@:\2@&"H\ ,*4>@@$D"2>Z6 8D4H,D46 &

F4HJ"P4bN, 8@H@DZ, <@(JH B@8"2"H\Fb &B@:>, FN@04<4. E@@H&,HFH&,>>@

@*4>"8@&Z, B@ H4BJ 4 F,D\,2>@FH4 F4HJ"P44 <@(JH D"FF<"HD4&"H\Fb B@- D"2>@<J

4:4 >, D"FF<"HD4&"H\Fb &@@$V,;

iii) F"< N"D"8H,D JFH">@&:,>4b 4<4 >":4R4b BD,FHJB:,>4b, B@- &4*4<@<J, 4F8:`R",H

:`$J` @$b2">>@FH\ F 4N FH@D@>Z <@H4&4D@&"H\ F&@6 &Z$@D ( & L@D<, D,T,>4b,
*,6FH&4b 4:4 $,2*,6FH&4b) F H@R84 2D,>4b <,0*J>"D@*>@(@ BD"&";

iv) *4F8D,P4@>>Z6 4, &@2<@0>@, BD@42&@:\>Z6 N"D"8H,D 4N &Z$@D" ,V, $@:,,

JFJ(J$:b,HFb H,< L"8H@<, RH@ & @HFJHFH&44 BD"&@&@6 <@H4&"P44 >48"8"b

@*>@&D,<,>>"b 4:4 B@F:,*J`V"b BD@&,D8" 2"8@>>@FH4 H"8@(@ &@2<@0>@(@ &Z$@D"

4 FD"&>,>4, D"2:4R>ZN D,T,>46 >,&@2<@0>Z 50/.

50/ AD@$:,<" @HFJHFH&4b 8@>HD@:b 2" B@:4H4R,F84<4 @D(">"<4 ?D(">42"P44

?$X,*4>,>>ZN ="P46 4, & R"FH>@FH4, 2" E@&,H@< #,2@B"F>@FH4 D"FF<"HD4&":"F\ <>@(4<4
JR,>Z<4: F<., >"BD4<,D, T. Franck, "The ’Powers of Appreciation’: Who Is the
Ultimate Guardian of UN Legality?" in American Journal of International Law ,
1992, p. 519; E. Sciso, "Può la Corte Internazionale di Giustizia rilevare
l’invalidità di una decisione del Consiglio di Sicurezza?" in Rivista di
Diritto Internazionale , 1992, pp. 932 ff; G. Gaja, "Réflexions sur le rôle
du Conseil de sécurité dans le nouvel ordre mondial" in Revue générale de
droit international public , 1993, pp. 314-317; D. Bowett, "The Impact of
Security Council Decisions...", op. cit., pp. 97 ff.; V. Gowlland-Debbas,
"The Relationship Between the International Court of Justice and the Security
Council in the Light of the Lockerbie Case" in American Journal of
International Law , 1994, pp. 643 ff.; M. Bedjaoui, Nouvel ordre mondial et
contrôle de la légalité des actes du Conseil de sécurité , Bruxelles, 1994,
passim; L. Condorelli, "La Corte internazionale di giustizia e gli organi
politici delle Nazioni Unite" in Rivista di Diritto Internazionale , 1994,
pp. 897 ff. E<. H"80, <"H,D4":Z B@ *,:J 9@8,D$"6, P4H4DJ,<Z, & F>@F8, 9 &ZT,.
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98. 3FN@*b 42 J8"2">>ZN &ZT, @F@$,>>@FH,6, FH">@&4HFb bF>@, RH@ >4 &<,T"H,:\FH&@

',>,D":\>@6 !FF"<$:,4, >4 &<,T"H,:\FH&@ E@&,H" #,2@B"F>@FH4 >, <@0,H J*@&:,H&@D4H\

>"4$@:,, ^:,<,>H"D>Z, HD,$@&">4b `D4*4R,F8@(@ JFH">@&:,>4b >":4R4b 4 BD4B4FZ&">4b

8"8@(@- :4$@ <,0*J>"D@*>@- BD@H4&@BD"&>@(@ *,b>4b, >, (@&@Db J0, @ <,0*J>"D@*>@<

BD,FHJB:,>44 (@FJ*"DFH&". AD42>"&"b J>48":\>J` FHDJ8HJDJ <,0(@FJ*"DFH&,>>@6 F4FH,<Z,
F:,*J,H @H<,H4H\, RH@ :`$@, BD4B4FZ&">4, @H&,HFH&,>>@FH4 *@:0>@ BD,*B@:"("H\, 8"8 ^H@

B@8"2Z&",H 4FH@D4b 2"8@>@*"H,:\FH&" D"2:4R>ZN FHD">:

i) B@*R4>,>4, BD"&@&@6 >@D<, 8"8 >" JD@&>, BD@P,*JDZ, H"8 4 FJV,FH&";

ii) B@F:,*@&"H,:\>@FH\, F4FH,<"H4R>@FH\ 4 $,FBD4FHD"FH>@FH\ 4:4 >,42$4D"H,:\>@FH\

& @H>@T,>44 >"DJT,>46 2"8@>" 51/.

99. % >"T,< BbH@< *@8:"*, <Z H"80, 8D"H8@ D"FF<@HD,:4 &@BD@F @ H@<, >,

F&4*,H,:\FH&J,H :4 >,*"&>bb BD"8H48" @ H@<, RH@ @$X,< 8@<B,H,>P44 E@&,H" BD,H,DB,:

^&@:`P4` 4<,>>@ & @H>@T,>44 " @D(">42@&">>@6 D,"8P44" >" >,8@H@DZ, &4*Z @F@$,>>@

F,D\,2>ZN <,0*J>"D@*>@- BD@H4&@BD"&>ZN *,b>46. ?*>"8@ H"8J` BD"8H48J <@0>@

D"FF<"HD4&"H\ :4T\ 8"8 >"*,:b`VJ` E@&,H 8@<B,H,>P4,6 & @$:"FH4 @H&,HFH&,>>@FH4

(@FJ*"DFH& 2" BD,FHJB:,>4b, ,F:4 <@0>@ J$,*4H,:\>@ *@8"2"H\, RH@ ^H@ " `D4*4R,F84

@BD,*,:b`V"b" BD"8H48". %@ &Fb8@< F:JR",, B@ >"T,<J <>,>4`, &,F\<" BD@$:,<"H4R>@

F*,:"H\ H"8@6 &Z&@* de lege lata 52 /; 4 >, BD,*FH"&:b,HFb, RH@ D,T,>4, B@*@$>@(@

D@*" $J*,H J<,FH>Z< & D"<8"N BD@(D,FF4&>@(@ D"2&4H4b BD"&" <,0*J>"D@*>@6

@D(">42"P44 53/.

ii) E@R,H">4, B@:4H4R,F8@6 4 FJ*,$>@6 D@:4

100. ?F@$,>>@FH4 ;,0*J>"D@*>@(@ EJ*", ',>,D":\>@6 !FF"<$:,4 4 E@&,H" #,2@B"F>@FH4,
D"FF<@HD,>>Z, & BD,*T,FH&J`V4N BJ>8H"N, B@- &4*4<@<J, H"84< @$D"2@< BD,*B@:"("`H, RH@

>4 @*4> 42 ^H4N @D(">@& >, <@0,H *@:0>Z< @$D"2@< F"<@FH@bH,:\>@ &ZB@:>bH\ *,:48"H>J`

LJ>8P4` JFH">@&:,>4b >":4R4b <,0*J>"D@*>@(@ BD,FHJB:,>4b (@FJ*"DFH&" 4 ,(@

BD4B4FZ&">4, & 8"R,FH&, BD,*&"D4H,:\>@(@ JF:@&4b *:b @FJV,FH&:,>4b B@F:,*FH&46,
D"FF<"HD4&",<ZN & F@@H&,HFH&J`V4N FH"H\bN BD@,8H" FH"H,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&.
A@^H@<J F:,*J,H BD4>bH\ 4>@, D,T,>4,: 4 ^H@ D,T,>4,, B@- &4*4<@<J, @BD,*,:b,HFb

F@@H&,HFH&J`V4<4 @F@$,>>@FHb<4 HD,N (:"&>ZN @D(">@& ?D(">42"P44 ?$X,*4>,>>ZN ="P46.

101. E @*>@6 FH@D@>Z, ',>,D":\>"b !FF"<$:,b 4 E@&,H #,2@B"F>@FH4 b&:b`HFb F:4T8@<

B@:4H4R,F84<4 *:b &ZB@:>,>4b H"8@6 & &ZFT,6 FH,B,>4 `D4*4R,F8@6 LJ>8P44, 8"8

JFH">@&:,>4, >":4R4b 4 BD4B4FZ&">4, <,0*J>"D@*>@(@ BD,FHJB:,>4b. E *DJ(@6 FH@D@>Z,

51/ AbHZ6 *@8:"* (A/CN.4/453/Add.3), BJ>8H 103.

52/ G"< 0,, BJ>8HZ 104-105.

53/ G"< 0,, D"2*,: 3, BJ>8H 149 ..; 4 BJ>8HZ 135-137.
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;,0*J>"D@*>Z6 EJ*, >"*,:,>>Z6 >,@$N@*4<@6 BD"&@FB@F@$>@FH\`, >, >"*,:,> H"8@6 0,

>,@$N@*4<@6 FB,P4L4R,F8@6 8@<B,H,>P4,6; 4, 8"8 @$XbF>b,HFb, $Z:@ $Z >,J<,FH>@

>"*,:bH\ ,(@ $,2JF:@&>@6 BDb<@6 8@<B,H,>P4,6 & @H>@T,>44 BD,FHJB:,>46, 8@H@D"b

>,42$,0>@ B,D,D"FH,H & >,0,:"H,:\>J` @$@$V,>>J` @$b2"H,:\>J` `D4F*48P4` H"80, 4 &

@H>@T,>44 *,:48H@&. AD,*FH"&:b,HFb, RH@ ,*4>FH&,>>@, D,T,>4, 2"8:`R",HFb & F@R,H">44

B@:4H4R,F8@(@ 4 FJ*,$>@(@ ^:,<,>H" H"84< @$D"2@<, RH@$Z 42$,0"H\ >,*@FH"H84 8"8

4F8:`R4H,:\>@ B@:4H4R,F8@(@, H"8 4 4F8:`R4H,:\>@ FJ*,$>@(@ JFH">@&:,>4b. ;Z *J<",< @

B@:4H4R,F8@6 @P,>8, ',>,D":\>@6 !FF"<$:,,6 4:4 E@&,H@< #,2@B"F>@FH4 JH&,D0*,>4b

@$&4>b`V,(@ (@FJ*"DFH&" ( 4:4 (@FJ*"DFH&), 4<,`V,6 P,:\` @BD,*,:4H\, b&:b,HFb :4

JH&,D0*,>4, *@FH"H@R>@ F,D\,2>Z<, RH@$Z @BD"&*"H\ (:J$@8@, $,FB@8@6FH&@ <,0*J>"D@*>@(@

F@@$V,FH&"; H"8@, B@:4H4R,F8@, 2"b&:,>4, @H8D@,H BJH\ *:b &@2<@0>@(@ &<,T"H,:\FH&"

;,0*J>"D@*>@(@ EJ*".

102. % H@< RH@ 8"F",HFb D@:4 B@:4H4R,F8@(@ @D(">", H@ @>" *@:0>" F@FH@bH\ & BD4>bH44

D,2@:`P44 8&":4L4P4D@&">>Z< $@:\T4>FH&@<. % F:JR", ',>,D":\>@6 !FF"<$:,4 D,R\ 4*,H

@ $@:\T4>FH&, & *&, HD,H4 BD4FJHFH&J`V4N 4 JR"FH&J`V4N & (@:@F@&">44 R:,>@&. ):b

E@&,H" #,2@B"F>@FH4 <@0>@ BD,*JF<@HD,H\ & BD4>P4B, *&, &@2<@0>@FH4. A,D&@6

H,@D,H4R,F8@6 &@2<@0>@FH\` b&:b,HFb HD,$@&">4, @ BD@FH@< $@:\T4>FH&, & *&, HD,H4 $,2

*@B@:>4H,:\>ZN JF:@&46. G"8@, D,T,>4, B@FH"&4H B@* &@BD@F BD4>P4B ,*4>@(:"F4b

B@FH@b>>ZN R:,>@& 4 <@0,H D"FF<"HD4&"H\Fb :4T\ & D"<8"N B,D,F<@HD" IFH"&". %H@D"b

&@2<@0>@FH\ F@FH@4H & H@<, RH@$Z BD,*JF<@HD,H\, RH@ & F@@H&,HFH&44 F BD4>P4B@<,
2"8D,B:,>>Z< & FH"H\, 27 IFH"&", " FH@D@>", JR"FH&J`V"b & FB@D,, *@:0>" &@2*,D0"H\Fb @H

(@:@F@&">4b". G"8"b ":\H,D>"H4&" BD,*FH"&:b,HFb &,F\<" FBD"&,*:4&@6 4 D,":4FH4R>@6.

103. M"D"8H,D D,T,>4b ;,0*J>"D@*>@(@ EJ*" <@0>@ BD,*JF<@HD,H\ & D"2:4R>ZN L@D<"N

>,D"&>@(@ FJ*,$>@(@ @$0":@&">4b. %@- B,D&ZN, <@0>@ @$D"H4H\Fb 8 FJ*,$>@<J @D(">J & ,(@

8@>FJ:\H"H4&>@< 8"R,FH&,. 9`$@, (@FJ*"DFH&@ - R:,> ?D(">42"P44 ?$X,*4>,>>ZN ="P46,
b&:b`V,,Fb JR"FH>48@< 7@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 4 JH&,D0*"`V,, @

F@&,DT,>>@< 4:4 F@&,DT"`V,<Fb BD,FHJB:,>44, 4<,,H BD"&@ &Z>,FH4 ^H@H &@BD@F >"

D"FF<@HD,>4, ',>,D":\>@6 !FF"<$:,4 4:4 E@&,H" #,2@B"F>@FH4. 9`$@6 42 ^H4N

B@:4H4R,F84N @D(">@& @$FJ0*",H *">>Z6 &@BD@F 4, BD4*b 8 &Z&@*J @ H@<, RH@ JH&,D0*,>4,

@$&4>b`V,(@ (@FJ*"DFH&" ( 4:4 (@FJ*"DFH&) b&:b,HFb *@FH"H@R>@ F,D\,2>Z<, *:b H@(@ RH@$Z

@BD"&*"H\ &<,T"H,:\FH&@ <,0*J>"D@*>@(@ F@@$V,FH&", D,T",H &@BD@F @ B,D,*"R, *">>@(@

&@BD@F" & ;,0*J>"D@*>Z6 EJ* *:b B@:JR,>4b 8@>FJ:\H"H4&>@(@ 2"8:`R,>4b. % F:JR",

>,("H4&>@(@ D,T,>4b EJ*" D"FF<@HD,>4, &@BD@F" BD,8D"V",HFb ( $,2 JV,D$", D"2J<,,HFb,
*:b &@BD@F@&, @H>@FbV4NFb 8 >":4R4`, BD4B4FZ&">4` 4:4 B@F:,*FH&4b< *,:48H").
A@:@04H,:\>@, D,T,>4, EJ*", F 8@H@DZ< F@(:"F4:Fb 2"BD"T4&"`V46 @D(">, B@2&@:4H

:`$@<J (@FJ*"DFH&J - JR"FH>48J 7@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& @FJV,FH&4H\

B@:@0,>4b, 8"F"`V4,Fb BD"&@&ZN B@F:,*FH&46 BD,FHJB:,>4b, BD,*JF<@HD,>>ZN & Q"FH4

&H@D@6 BD@,8H" FH"H,6.

104. )DJ(@6 &@2<@0>@FH\` $Z:@ $Z BD4&:,R,>4, FJ*,$>@(@ @D(">" F JR,H@< 4<,`V,6Fb J

>,(@ LJ>8P44 D"FF<"HD4&"H\ FB@DZ <,0*J FH@D@>"<4. ?$FJ0*,>4, & !FF"<$:,, 4:4 &

E@&,H, & F&b24 F JH&,D0*,>4,< @ F@&,DT,>44 BD,FHJB:,>4b $J*,H 2"&,DT"H\Fb >, 2"BD@F@<

8@>FJ:\H"H4&>@(@ 2"8:`R,>4b ;,0*J>"D@*>@(@ EJ*", " BD4>bH4,< D,2@:`P44,
JFH">"&:4&"`V,6, RH@ JH&,D0*,>4, @ F@&,DT,>44 BD,FHJB:,>4b 2"F:J04&",H F"<@(@
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F,D\,2>@(@ &>4<">4b F@ FH@D@>Z <,0*J>"D@*>@(@ F@@$V,FH&". AD4>bH4, H"8@6 D,2@:`P44

8&":4L4P4D@&">>Z< $@:\T4>FH&@< & :`$@< 42 B@:4H4R,F84N @D(">@& & J0, D"2XbF>,>>@<

F<ZF:, B@2&@:4H :`$@<J JR"FH&J`V,<J (@FJ*"DFH&J - R:,>J ?D(">42"P44 ?$X,*4>,>>ZN

="P46 ( &8:`R"b BD,*B@:"(",<@(@ " BD"&@>"DJT4H,:b") B,D,*"H\ >" @F>@&">44 7@>&,>P44 @$

@H&,HFH&,>>@FH4 (@FJ*"DFH& *,:@ & ;,0*J>"D@*>Z6 EJ*, F H,< RH@$Z @> BD4>b: D,T,>4, @

>":4R44 BD,FHJB:,>4b 4 ,(@ BD4B4FZ&">44. )DJ(4<4 F:@&"<4, & F4:J B@:@0,>46

7@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& D,2@:`P4b ',>,D":\>@6 !FF"<$:,4 4:4 E@&,H"

#,2@B"F>@FH4 F@2*"FH FD,*4 JR"FH&J`V4N (@FJ*"DFH& - R:,>@& ?D(">42"P44 ?$X,*4>,>>ZN

="P46 " `D4F*48P4@>>J` F&b2\", >,@$N@*4<J` *:b H@(@, RH@$Z ;,0*J>"D@*>Z6 EJ*

@$:"*": @$b2"H,:\>@6 `D4F*48P4,6.

105. O,:Z6 Db* *@&@*@& (@&@D4H & B@:\2J &H@D@(@ &"D4">H".

106. %@- B,D&ZN, F,D\,2>@FH\ JH&,D0*,>4b @ F@&,DT,>44 BD,FHJB:,>4b 4 @FHD@H"

&@2<@0>ZN B@F:,*FH&46 (@&@DbH @ H@<, RH@ $Z:@ $Z >,D"2J<>@ & F&b24 F @$FJ0*",<Z<

@F>@&>Z< JFH">@&:,>4,< >":4R4b BD,FHJB:,>4b @F>@&Z&"H\Fb >" 8@>FJ:\H"H4&>@<

2"8:`R,>44.

107. +F:4 B@F<@HD,H\ >" D,T,>4b EJ*" 8"8 >" &,F\<" D"&>@P,>>Z, B@ &:4b>4`,
>,2"&4F4<@ @H H@(@, >"2Z&"`HFb :4 @>4 8@>FJ:\H"H4&>@, 2"8:`R,>4, 4:4 D,T,>4,, H@

4<,`HFb b&>Z, D"2:4R4b 54/. ?*>@ D"2:4R4, @$XbF>b,HFb FH,B,>\`, & 8@H@D@6

L"8H4R,F84, &@BD@FZ 4<,`H &"0>@FH\ *:b &F,N 8@>FJ:\H"H4&>ZN 2"8:`R,>46, &Z>@F4<ZN B@

FB@D>Z< *,:"< 55/. )DJ(@, $@:,, &"0>@, D"2:4R4, 2"8:`R",HFb & H@<, RH@ & H@

&D,<b 8"8 D,T,>4, EJ*" B@ FB@D>@<J *,:J @$ZR>@ D,T",H &@BD@F 4:4 &@BD@FZ & H@<

F<ZF:,, RH@ @>@ D,T",H FJV,FH&@ FB@D" & P,:@<, *,6FH&Jb H"84< @$D"2@< & 8"R,FH&,

@8@>R"H,:\>@(@ D,T,>4b B@ D"FF<"HD4&",<@<J &@BD@FJ 4:4 &@BD@F"<, D,T,>4, EJ*" B@

*,:J, B,D,*">>@<J *:b *"R4 8@>FJ:\H"H4&>@(@ 2"8:`R,>4b, @$ZR>@ 4<,,H P,:\` *"H\

@D4,>H4DZ B@ &@BD@FJ, F H,< RH@$Z "*D,F"H & 8@>,R>@< FR,H, F<@( BD4>bH\ D,T,>4, B@

54/ E<. P. Benvenuti, L’accertamento del diritto mediante i pareri
consultivi della Corte Internazionale di Giustizia , Milano, 1985, passim .

55/ A@FH@b>>"b A":"H" ;,0*J>"D@*>@(@ AD"&@FJ*4b FR4H":", RH@ & F:JR",
8@>FJ:\H"H4&>@6 BD@P,*JDZ >,H >48"84N BD,BbHFH&46 *:b D"FF<@HD,>4b &@BD@F@& L"8H".
?*>"8@ & H@ 0, &D,<b @>" @H<,H4:", RH@ " BD4 @$ZR>ZN @$FH@bH,:\FH&"N, D"2J<,,HFb,
P,:,F@@$D"2>@, RH@$Z L"8HZ, >" @F>@&">44 8@H@DZN 2"BD"T4&",HFb <>,>4, EJ*", >,

BD@H4&@D,R4:4 *DJ( *DJ(J 4 RH@$Z F"<@<J EJ*J >, BD4N@*4:@F\ JFH">"&:4&"H\, 8"8@&Z @>4
,FH\" (Eastern Carelia case, PCIJ , Series B, No. 5, pp. 28 ff.).
;,0*J>"D@*>Z6 EJ* B@*H&,D*4: H"8J` B@24P4` & *,:, @ 1"B"*>@6 E"N"D,, ICJ Reports ,
1975, pp. 28 ff. ;>,>4, @ H@<, RH@ &@BD@FZ L"8H" @FH"`HFb & BD4>P4B, 2" D"<8"<4
8@>FJ:\H"H4&>@6 LJ>8P44 ;,0*J>"D@*>@(@ EJ*", &ZD"0"`H F. Vallat, "The Competence
of the United Nations General Assembly", Hague Recueil , 1959, II, p. 216 and
G. Morelli, "Controversia internazionale, questione, processo", & Rivista di
Diritto Internazionale , 1977, p. 13.
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*">>@<J &@BD@FJ 56/. )DJ(@, D"2:4R4, F@FH@4H & H@<, RH@ 8@>FJ:\H"H4&>"b BD@P,*JD",
8"8 BD"&4:@, >, BD4&@*4H 8 &F,FH@D@>>,<J D"2$4D"H,:\FH&J FB@D" <,0*J JR"FH&J`V4<4 &

>,< (@FJ*"DFH&"<4.

4. C,T,>4, ;,0*J>"D@*>@(@ EJ*" @ >":4R44/ BD4B4FZ&">44 8"8 BD,*&"D4H,:\>@,

JF:@&4, *:b @FJV,FH&:,>4b (@FJ*"DFH&"<4 B@F:,*FH&46 <,0*J>"D@*>@(@

*,:48H"

108. E JR,H@< H"84N F@@$D"0,>46 <Z F8:@>>Z B@:"("H\, RH@ `D4*4R,F8@, JFH">@&:,>4,

>":4R4b 4 BD4B4FZ&">4, <,0*J>"D@*>@(@ BD,FHJB:,>4b *@:0>@ $ZH\ D,2J:\H"H@< BD@P,*JDZ

JD,(J:4D@&">4b FB@D@& & ;,0*J>"D@*>@< EJ*,, @FJV,FH&:,>4, 8@H@D@6 &@2$J0*",HFb :`$Z<

42 omnes B@FHD"*"&T4N (@FJ*"DFH& >" @F>@&">44 D,2@:`P44 B@:4H4R,F8@(@ @D(">" 4 *"FH

@$&4>4H,:b< 4 @$&4>b,<Z< &@2<@0>@FH\ HV"H,:\>@ FL@D<J:4D@&"H\ F&@4 B@24P44 & D"<8"N

B@:>@(@ 4 BDb<@(@ D"2$4D"H,:\FH&".

109. )DJ(@, 4, B@ >"T,<J <>,>4`, D,T"`V,, @F>@&">4, F*,:"H\ D,T,>4, EJ*"

BD,*&"D4H,:\>Z< JF:@&4,< *:b @FJV,FH&:,>4b (@FJ*"DFH&"<4 :`$ZN `D4*4R,F84N B@F:,*FH&46

<,0*J>"D@*>@(@ BD,FHJB:,>4b &ZH,8",H 42 @F@$,>>@FH,6 BD@P,*JDZ JD,(J:4D@&">4b FB@D@&

B@F:, BD4>bH4b 8@>HD<,D, 8@H@D"b, 8"8 BD,*B@:"(",HFb, $J*,H BD,*JF<@HD,>" & Q"FH4

HD,H\,6 >" F:JR"6 BD,FHJB:,>46. E JR,H@< &ZF@8@6 FH,B,>4 F,D\,2>@FH4 BD,FHJB:,>46 <Z

>"<,D,>Z BD,*:@04H\ *:b F@@H&,HFH&J`V,(@ B@:@0,>4b Q"FH4 HD,H\,6 >, H@:\8@ BD4<4D,>4,

4:4 "D$4HD"0 ( 8"8 <Z ^H@ F*,:":4 *:b *,:48H@&), >@ 4 BDb<J` @$b2"H,:\>J` `D4F*48P4`

;,0*J>"D@*>@(@ EJ*" & @H>@T,>44 :`$ZN FB@D@&, &@2>48"`V4N & F&b24 F @FJV,FH&:,>4,<

BD"&@&ZN B@F:,*FH&46 BD,FHJB:,>4b ( & R"FH>@FH4, FB@D@&, &@2>48T4N B@F:, BD4>bH4b

8@>HD<,D 4 @H>@FbV4NFb 8 BD,FHJB:,>4`). IR4HZ&"b *":,,, RH@ >"T4 >Z>,T>4,

BD,*:@0,>4b BD,*JF<"HD4&"`H BD,*&"D4H,:\>@, D,T,>4, ;,0*J>"D@*>@(@ EJ*" @H>@F4H,:\>@

>":4R4b/ BD4B4FZ&">4b BD,FHJB:,>4b & 8"R,FH&, BD,*&"D4H,:\>@(@ JF:@&4b *:b 2"8@>>@(@

@FJV,FH&:,>4b :`$ZN B@F:,*FH&46 ^H@(@ BD,FHJB:,>4b, ^H@ D,T,>4, >, <@0,H F@FH@bH\ 42

BD@FH@ 8@>FJ:\H"H4&>@(@ 2"8:`R,>4b. A@F8@:\8J EJ* <@0,H $ZH\ BD42&"> ( >" @F>@&">44

F@@H&,HFH&J`V4N B@:@0,>46 Q"FH4 HD,H\,6) &ZF8"2"H\Fb & &4*, D,T,>4b & B,D4@* B@F:,

BD4>bH4b 8@>HD<,D, $Z:@ $Z B@ <,>\T,6 <,D, FHD">>@, RH@$Z EJ* >"N@*4:Fb >" ^H@<

^H"B, & B@:@0,>44, 8@(*" @> @$b2"> :4$@ B"FF4&>@ B@*H&,D*4H\ F&@, BD,*Z*JV,,

8@>FJ:\H"H4&>@, 2"8:`R,>4,, :4$@ B@:>@FH\` 42<,>4H\ ^H@ 8@>FJ:\H"H4&>@, 2"8:`R,>4, &

D,T,>44.

110. E@@H&,HFH&J`V,, B@:@0,>4, BD4&@*4HFb & BJ>8H, 2 FH"H\4 19 & H@< &4*,, & 8"8@<

@>" F@*,D04HFb & BD4:@0,>44 1 8 >"FH@bV,<J *@8J<,>HJ.

56/ 7"8 J8"2">@ EJ*@< & 8@>FJ:\H"H4&>@< 2"8:`R,>44 @ H@:8@&">44 <4D>ZN

*@(@&@D@&, " 1"8:`R,>4, EJ*" BD,*FH"&:b,HFb >, (@FJ*"DFH&"<, " @D(">J, 8@H@DZ6

BD"&@<@R,> 2"BD"T4&"H\ ,(@ "..." *:b B@:JR,>4b 4>L@D<"P44 @H>@F4H,:\>@ H@(@, 8"84<

BJH,< ,<J F:,*J,H *,6FH&@&"H\" (ICJ Reports , 1950, p. 71).
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111. AD4 ^H@< F:,*J,H B@<>4H\ @ H@<, RH@ FH"HJF, BD4*"&",<Z6 H"84< @$D"2@< $J*JV,6

8@>&,>P4,6 D,2@:`P4b< ',>,D":\>@6 !FF"<$:,4 4:4 E@&,H" #,2@B"F>@FH4 4 D,T,>4b< EJ*"

>, *@:0,> >">@F4H\ JV,D$" LJ>8P4b< E@&,H" #,2@B"F>@FH4 B@ IFH"&J 4 &ZH,8"`V4< 42

>,(@ @$b2"H,:\FH&"< (@FJ*"DFH&- R:,>@&. AD4<,>,>4, FH"H\4 51 IFH"&" *@:0>@ @FH"&"H\Fb

>,42<,>>Z<.

112. AD@$:,<Z, D"FF<"HD4&",<Z, & BD,*Z*JV,< BJ>8H,, @N&"HZ&"`HFb BD@,8H@<

FH"H\4 20, F@*,D0"V,6Fb & BD4:@0,>44 1 8 >"FH@bV,<J *@8J<,>HJ.

5. )DJ(4, &@BD@FZ

i) %@2<@0>@, @$D"V,>4, 8 ;,0*J>"D@*>@<J EJ*J >" @F>@&">44 *DJ(4N *@8J<,>H@&,
>,0,:4 $J*JV"b 8@>&,>P4b @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&

113. A@:@0,>4,, & F4:J 8@H@D@(@ ;,0*J>"D@*>Z6 EJ* $J*,H @$:"*"H\ @$b2"H,:\>@6

`D4F*48P4,6 ( & @H>@T,>44 JR"FH&J`V4N (@FJ*"DFH&) JFH">"&:4&"H\ >":4R4, 4 BD4B4FZ&">4,

BD,FHJB:,>4b B@F:, BD4>bH4b ',>,D":\>@6 !FF"<$:,,6 4:4 E@&,H@< #,2@B"F>@FH4 D,2@:`P44

& H@< F<ZF:,, 8"8 ^H@ @BD,*,:,>@ & BJ>8H, 102 &ZT,, B@ >"T,<J <>,>4`, 4F8:`R",H

&@2<@0>@FH\ 4>@(@ B@b&:,>4b @$b2"H,:\>@6 `D4F*48P44 ;,0*J>"D@*>@(@ EJ*" *:b ^H@6 0,

P,:4. =" *,:, @>", >"BD4<,D, <@0,H &ZH,8"H\ 42 <>@(@FH@D@>>,(@ *@8J<,>H"

JR"FH&J`V4N (@FJ*"DFH&- R:,>@&, N"D"8H,D42J`V,(@ 8@>8D,H>@, BD@H4&@BD"&>@, *,b>4, &

8"R,FH&, <,0*J>"D@*>@(@ BD,FHJB:,>4b (@FJ*"DFH&". % 8"R,FH&, BD4<,D@& <@0>@ BD4&,FH4

7@>&,>P44 @ (,>@P4*, (1948 (@*), @ D"F@&@6 *4F8D4<4>"P44 (1966 (@*), "B"DH,4*,

(1973 (@*), *4F8D4<4>"P44 & @H>@T,>44 0,>V4> (1979 (@*) 4 BZH8"N (1984 (@*).
?$b2"H,:\>"b `D4F*48P4b EJ*" ( & R"FH>@FH4 `D4F*48P4b, F&b2">>"b F &@2<@0>@FH\`

@*>@FH@D@>>,(@ BD4<,>,>4b) BD,*JF<"HD4&",HFb & 7@>&,>P4bN @ (,>@P4*, ( FH"H\b IX), @

D"F@&@6 *4F8D4<4>"P44 ( FH"H\b 22), *4F8D4<4>"P44 & @H>@T,>44 0,>V4> ( FH"H\b 29) 4

BZH8"N ( FH"H\b 30). ;,>,, bF>@6 >" F,6 FR,H b&:b,HFb 7@>&,>P4b @$ "B"DH,4*,

( FH"H\b 12). 7D@<, H@(@, 8@<B,H,>P4b ;,0*J>"D@*>@(@ EJ*" <@0,H H"80, &ZH,8"H\,
N@Hb ^H@ 4 <,>,, &,D@bH>@, 42 *&JFH@D@>>,(@ *@8J<,>H" @$ JD,(J:4D@&">44 FB@D",
BD,*JF<"HD4&"`V,(@ @$b2"H,:\>J` `D4F*48P4` ;,0*J>"D@*>@(@ EJ*" >" H"84N JF:@&4bN,
RH@ :`$"b 42 FH@D@> <@0,H @$D"H4H\Fb 8 ;,0*J>"D@*>@<J EJ*J F 0":@$@6 >" H@, RH@

*DJ("b FH@D@>" F@&,DT4:" 4:4 F@&,DT",H <,0*J>"D@*>@, BD,FHJB:,>4,. %@2>48>,H HD4

&2"4<@2"&4F4<ZN &@BD@F", ,F:4 4FB@:\2J,HFb :`$"b H"8"b " `D4F*48P4@>>"b F&b2\":

i) quid iuris *:b P,:,6 8@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, 8@(*"

:`$@, (@FJ*"DFH&@ 4:4 (@FJ*"DFH&" 4FB@:\2J`H `D4F*48P4@>>J` F&b2\,
&@2>48"`VJ`, >"BD4<,D, 42 @*>@6 42 &ZT,JB@<b>JHZN <>@(@FH@D@>>4N

8@>&,>P46, F H,< RH@$Z BD4&:,R\ 8 BD"&@FJ*4` BD,*B@:"(",<@(@

BD"&@>"DJT4H,:b?

ii) ?$b2">Z :4 B@*"&T4, 2"b&:,>4b (@FJ*"DFH&@ 4:4 (@FJ*"DFH&" F@$:`*"H\ *:b

P,:,6 8@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& HD,$@&">4, @

( B@:@04H,:\>@ D,T,>>@<) BD,*&"D4H,:\>@< @$D"V,>44 8 ',>,D":\>@6

!FF"<$:,, ?D(">42"P44 ?$X,*4>,>>ZN ="P46 4:4 8 E@&,HJ #,2@B"F>@FH4?
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iii) 7"8@&" B@F:, BD4>bH4b H"8@6 FJ*,$>@6 4>4P4"H4&Z 2" D"<8"<4 8@>&,>P44

@$ @H&,HFH&,>>@FH4 (@FJ*"DFH& B@24P4b " HD,H\4N" omnes (@FJ*"DFH&,
JR"FH&J`V4N & &ZT,JB@<b>JH@6 7@>&,>P44?

114. A@ >"T,<J <>,>4`, >" B,D&Z6 &@BD@F F:,*J,H @H&,H4H\ H"84< @$D"2@<, RH@ ,F:4

8@>&,>P4b @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& $J*,H BD,*JF<"HD4&"H\, 8"8 ^H@ BD,*:"(",HFb, RH@

2"8:`R,>4, ;,0*J>"D@*>@(@ EJ*" @H>@F4H,:\>@ <,0*J>"D@*>@(@ BD,FHJB:,>4b J*@&:,H&@Db,H

JF:@&4` *:b @FJV,FH&:,>4b B@F:,*FH&46 H"8@(@ BD,FHJB:,>4b omnes B@FHD"*"&T4<4

(@FJ*"DFH&"<4, H@ F:,*J,H FR4H"H\ D,T,>4, ;,0*J>"D@*>@(@ EJ*" @$ ^H@< 8"8 &ZB@:>b`V,,

^H@ JF:@&4,, >,2"&4F4<@ @H BD"&@&@6 @F>@&Z `D4F*48P44 EJ*". G@H L"8H, RH@ &

F@@H&,HFH&44 F 8@>&,>P4,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 8@<B,H,>P4b ;,0*J>"D@*>@(@ EJ*"

D,T"H\ &@BD@F @ >":4R44/ BD4B4FZ&">44 <,0*J>"D@*>@(@ BD,FHJB:,>4b $J*,H @(@&@D,>"

BD,*&"D4H,:\>Z< JF:@&4,< @ BD4>bH44 @D(">"<4 ?D(">42"P44 ?$X,*4>,>>ZN ="P46

B@:4H4R,F8@6 D,2@:`P44, >, *@:0,> 8"84<- :4$@ @$D"2@< @(D">4R4&"H\ &@2<@0>@FH\ H@(@,
RH@$Z LJ>8P44 ;,0*J>"D@*>@(@ EJ*" $Z:4 2"8@>>Z< @$D"2@< &ZB@:>,>Z >" @F>@&, :`$ZN

4>ZN B@:@0,>46 @ `D4F*48P44 B@ FH"H\, 36 EH"HJH" EJ*", >,0,:4 8@>&,>P4b @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&. 7"8 :@(4R,F8@, F:,*FH&4,, >" &@BD@F ii) F:,*J,H @H&,H4H\ &

H@< F<ZF:,, RH@ & F:JR", @$D"V,>4b & ;,0*J>"D@*>Z6 EJ* >" @F>@&, `D4F*48P4@>>@6

F&b24, &ZH,8"`V,6 42 4>@(@ *@8J<,>H", >,0,:4 8@>&,>P4b @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&,
>, @$b2"H,:\>@ BD@N@*4H\ R,D,2 BD,*&"D4H,:\>J` B@:4H4R,F8J` L"2J & ',>,D":\>@6

!FF"<$:,, 4:4 E@&,H, #,2@B"F>@FH4. GD,$@&">4, @ BD4>bH44 !FF"<$:,,6 4:4 E@&,H@<

D,2@:`P44 4<,,H P,:\`, 8"8 ^H@ @$XbF>b,HFb & BJ>8H, 89 &ZT,, 42$,0"H\ H@(@, RH@$Z

B@:@0,>4, 8@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, 8"F"`V,,Fb D@:4 EJ*" & @H>@T,>44

<,0*J>"D@*>ZN BD,FHJB:,>46, BD4&@*4:@ 8 D"FBD@FHD">,>4` @$b2"H,:\>@6 `D4F*48P44 EJ*"

>" 4>Z, &@BD@FZ, >,0,:4 &@BD@F @ >":4R44/ BD4B4FZ&">44 <,0*J>"D@*>@(@ BD,FHJB:,>4b

( >"BD4<,D, &@BD@F @ >":4R44/ BD4B4FZ&">44 *,:48H"). ?R,&4*>@, RH@, ,F:4 EJ* >"*,:,>

@$b2"H,:\>@6 `D4F*48P4,6 >" @F>@&, 4>@(@ *@8J<,>H" >,0,:4 8@>&,>P4b @$ @H&,HFH&,>>@FH4

(@FJ*"DFH&, ^H@ HD,$@&">4, FH">@&4HFb 42:4T>4<.

115. 7"F"bF\ &@BD@F" (iii) & BJ>8H, 113 &ZT,, B@ >"T,<J <>,>4`, BD,*FH"&:b,HFb

J<,FH>Z<, RH@$Z &Z&@* ;,0*J>"D@*>@(@ EJ*" @H>@F4H,:\>@ <,0*J>"D@*>@(@ BD,FHJB:,>4b

D"FF<"HD4&":Fb 8"8 &ZB@:>,>4, JF:@&4b *:b ab omnibus tertiis @FJV,FH&:,>4b

FB,P4":\>ZN B@F:,*FH&46 BD,FHJB:,>46, >,2"&4F4<@ @H 4FH@R>48" 8@<B,H,>P44

;,0*J>"D@*>@(@ EJ*" D"FF<"HD4&"H\ &@BD@F @ >":4R44/ BD4B4FZ&">44. %F, (@FJ*"DFH&"-
R:,>Z, JR"FH&J`V4, & 8@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, $J*JH H"84< @$D"2@<

JB@:>@<@R,>Z 4FB@:\2@&"H\ D,T,>4, ;,0*J>"D@*>@(@ EJ*", @F>@&">>@, >" `D4F*48P4@>>@6

F&b24, >, 2"&4FbV,6 @H 8@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 4 &ZH,8"`V,6, >"BD4<,D,
42 8@>&,>P44 @ (,>@P4*,, @ BZH8"N 4:4 @ D"F@&@6 *4F8D4<4>"P44. ?*>"8@

D"FBD@FHD">,>4, ommes tertios $J*,H, >,F@<>,>>@, BD4<,>bH\Fb :4T\ 8 H@6 R"FH4

D,T,>4b ;,0*J>"D@*>@(@ EJ*", 8@H@D"b 8"F",HFb JFH">@&:,>4b/ BD4B4FZ&">4b

<,0*J>"D@*>@(@ BD,FHJB:,>4b. ?>@ >, $J*,H D"FBD@FHD">bH\Fb >" :`$Z, R"FH4 ^H@(@

D,T,>4b, 8"F"`V4,Fb H@:\8@ (@FJ*"DFH& 4:4 (@FJ*"DFH&, @$D"H4&T4NFb & EJ* >" @F>@&,

`D4F*48P4@>>@6 F&b24, >, 4<,`V,6 @H>@T,>4b 8 8@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&.
9`$"b R"FH\ D,T,>4b EJ*", @H>@FbV"bFb :4$@ 8 JFH">@&:,>4`/ BD4B4FZ&">4` 4:4 8

B@F:,*FH&4b< &@2<@0>@(@ BD@FH@(@ *,:48H" 4:4 B@F:,*FH&4b< F"<@(@ BD,FHJB:,>4b, >, $J*,H
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&ZN@*4H\ 2" D"<84 FH@D@>, <,0*J 8@H@DZ<4 $Z:@ &@2$J0*,>@ D"2$4D"H,:\FH&@. )DJ(4<4

F:@&"<4, :4T\ B,D&@>"R":\>@, (@FJ*"DFH&@ 4:4 (@FJ*"DFH&", @$D"H4&T4,Fb F
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0":@$@6, >"Db*J F (@FJ*"DFH&@<- @H&,HR48@< 4:4 (@FJ*"DFH&"<4- @H&,HR48"<4, 8@H@DZ,, 8"8

JH&,D0*",HFb, F@&,DT4:4 BD"&@>"DJT,>4,, $J*JH F&b2">Z F@(:"F>@ FH"H\, 59 EH"HJH"

:`$Z<4 *DJ(4<4 R"FHb<4 D,T,>4b ;,0*J>"D@*>@(@ EJ*" >,0,:4 R"FH\, @H>@FbV"bFb 8

>":4R4`/ BD4B4FZ&">4` <,0*J>"D@*>@(@ BD,FHJB:,>4b.

116. ;@0,H, D"2J<,,HFb, &@2>48>JH\ BD@$:,<" B@:@0,>4b " HD,H\4N" (@FJ*"DFH& & :`$@<

D"2$4D"H,:\FH&, ;,0*J>"D@*>@(@ EJ*", &@2$J0*",<@< @*>4< 4:4 $@:\T4< R4F:@< (@FJ*"DFH&

>" @F>@&">44 `D4F*48P4@>>@6 F&b24, $,DJV,6 F&@, >"R":@ & *DJ(@< *@8J<,>H,, >,0,:4

8@>&,>P4b @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&. 7"8 @$XbF>b,HFb, & F@@H&,HFH&44 F ^H@6

8@>&,>P4,6 :`$@, JR"FH&J`V,, & >,6 (@FJ*"DFH&@ - R:,> ?D(">42"P44 ?$X,*4>,>>ZN ="P46

$J*,H BD"&@<@R>@ B@F:, BD4>bH4b D,2@:`P44 B@:4H4R,F8@(@ @D(">" &@2$J*4H\ D"2$4D"H,:\FH&@

& EJ*, 4 JR"FH&@&"H\ & >,<. % 8"R,FH&, " HD,H\4N" (@FJ*"DFH& vis-à-vis *,:",
B,D,*">>@(@ & ;,0*J>"D@*>Z6 EJ* >" @F>@&, `D4F*48P4@>>@6 F&b24, &ZH,8"`V,6 42 4>@(@

4FH@R>48" >,0,:4 8@>&,>P4b @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, ^H4 (@FJ*"DFH&" >, $J*JH

BD"&@<@R>Z & BD4>P4B, $ZH\ JR"FH>48"<4 D"2$4D"H,:\FH&" & EJ*,. G"8"b F4HJ"P4b *@:0>"

B@^H@<J D,(J:4D@&"H\Fb @BD,*,:,>>@6 FB,P4":\>@6 >@D<@6 & BD@,8H,. ="4$@:,, J<,FH>Z<

D,T,>4,< $Z:@ $Z BD,*JF<@HD,H\, RH@:

i) & D"FF<"HD4&",<ZN (4B@H,2"N :`$@, " HD,H\," (@FJ*"DFH&@, " 4<,>>@ :`$@,

*DJ(@, (@FJ*"DFH&@ - R:,> ?D(">42"P44 ?$X,*4>,>>ZN ="P46, JR"FH&J`V,,

& 8@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, >,0,:4 (@FJ*"DFH&@ 4:4

(@FJ*"DFH&", 8@H@DZ, @$D"H4:4F\ & ;,0*J>"D@*>Z6 EJ* >" @F>@&,

`D4F*48P4@>>@6 F&b24, >, 4<,`V4, @H>@T,>4b 8 &ZT,J8"2">>@6

8@>&,>P44, $J*,H BD"&@<@R>@ & B@:>@6 <,D, JR"FH&@&"H\ >" @F>@&">44

B@*">>@(@ & @*>@FH@D@>>,< B@Db*8, 2"b&:,>4b & FJ*,$>@< D"2$4D"H,:\FH&,,
@H>@FbV,<Fb 8 JFH">@&:,>4` >":4R4b 4:4 BD4B4FZ&">4b BD,FHJB:,>4b,
BD4R,< H"84, (@FJ*"DFH&" $J*JH JR"FH&@&"H\ 8"8 @F>@&>Z, FH@D@>Z, " >,

8"8 FH@D@>Z, &FHJB"`V4, & *,:@ & F@@H&,HFH&44 F@ FH"H\b<4 62 4 63
EH"HJH" ;,0*J>"D@*>@(@ EJ*";

ii) ,F:4 ;,0*J>"D@*>Z6 EJ* &Z>,F B@24H4&>@, D,T,>4, @H>@F4H,:\>@ >":4R4b

4 BD4B4FZ&">4b BD,FHJB:,>4b, H@ JF:@&4, *:b @FJV,FH&:,>4b FB,P4":\>ZN

B@F:,*FH&46 BD,FHJB:,>4b $J*,H FR4H"H\Fb &ZB@:>,>>Z< ipso facto *:b

:`$@(@ (@FJ*"DFH&" - R:,>" ?D(">42"P44 ?$X,*4>,>>ZN ="P46,
JR"FH&J`V,(@ & 8@>&,>P44 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, >,F<@HDb >"

@HFJHFH&4, BD,*&"D4H,:\>@(@ B@:4H4R,F8@(@ D,T,>4b ',>,D":\>@6 !FF"<$:,4

4:4 E@&,H" #,2@B"F>@FH4.

ii) E@@H&,HFH&J`V"b D@:\ ',>,D":\>@6 !FF"<$:,4, E@&,H" #,2@B"F>@FH4,
;,0*J>"D@*>@(@ EJ*" 4 omnes (@FJ*"DFH&

117. A@- &4*4<@<J, >, &@2>48>,H HDJ*>@FH,6 & F&b24 F H,< L"8H@<, RH@ @$&4>b`V4,

(@FJ*"DFH&" <@(JH, 8"8 BD,*:"(",HFb & BJ>8H, 1 BD@,8H" FH"H\4 19, @$D"H4H\Fb :4$@ 8

',>,D":\>@6 !FF"<$:,,, :4$@ 8 E@&,HJ #,2@B"F>@FH4, :4$@ @*>@&D,<,>>@ 8 @$@4< @D(">"<.
7"8 <Z &4*4<, 2*,F\ 4<,,H <,FH@ F:JR"6 F@&B"*"`V,6 8@<B,H,>P44 *&JN @D(">@&. ):b



A/CN.4/469
page 54

H@(@ RH@$Z 4>4P4"H4&" @$&4>b`V,(@ (@FJ*"DFH&" J&,>R":"F\ JFB,N@<, *@FH"H@R>@, RH@$Z H@H

4:4 4>@6 @D("> BD4T,: 8 JH&,D*4H,:\>@<J &Z&@*J. ER4H"b H,< >, <,>,,, RH@ D,2@:`P4b
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B@:4H4R,F8@(@ @D(">" 4<,,H F&@,6 ,*4>FH&,>>@6 P,:\` @H8DZH\ BJH\ *:b D,T,>4b

;,0*J>"D@*>@(@ EJ*" ( & *@B@:>,>4, 8 2"b&:,>4`, B@*">>@<J @*>4< 4:4 $ó:\T4< R4F:@<

(@FJ*"DFH&), :`$@, D"2>@(:"F4, <,0*J ',>,D":\>@6 !FF"<$:,,6 4 E@&,H@< $J*,H

D,(J:4D@&"H\Fb D,T"`V4< ( B@:@04H,:\>Z< 4:4 @HD4P"H,:\>Z<) D,T,>4,< FJ*" @ >":4R44

4 BD4B4FZ&">44 BD,FHJB:,>4b.

118. %"D4">H, F@R,H"`V46 D,2@:`P4` B@:4H4R,F8@(@ @D(">" ( ',>,D":\>@6 !FF"<$:,4 4:4

E@&,H" #,2@B"F>@FH4), D,T,>4, ;,0*J>"D@*>@(@ EJ*" 4 @FJV,FH&:,>4, omnes
B@FHD"*"&T4<4 (@FJ*"DFH&"<4 BD"&@&ZN B@F:,*FH&46 BD,FHJB:,>4b, b&:b,HFb, B@ >"T,<J

<>,>4`, >"4:JRT4<, 4:4 >"4<,>,, >,J*@&:,H&@D4H,:\>Z< &"D4">H@<, 8@H@DZ6 <@0>@

BD,*:@04H\ >" >Z>,T>,6 FH"*44 D"2&4H4b H"8 >"2Z&",<@(@ " @D(">42@&">>@(@

<,0*J>"D@*>@(@ F@@$V,FH&"" & P,:bN @$,FB,R,>4b P4&4:42@&">>@(@ B@*N@*" 8 BD@$:,<,

D,"8P44 >" <,0*J>"D@*>Z, BD,FHJB:,>4b (@FJ*"DFH&. KJ>8P4b B@:4H4R,F8@(@ @D(">"

b&:b,HFb >"4$@:,, &@2<@0>Z< BD4$:40,>4,< 8 BD,*&"D4H,:\>@<J D"FF:,*@&">4` FH,B,>4

*@FH@&,D>@FH4 @$&4>,>46, &Z*&4(",<ZN BD,*B@:@04H,:\>@ B@FHD"*"&T4<4 (@FJ*"DFH&"<4,
BD4 >,&ZB@:>,>44 8@H@D@6 $Z:@ $Z >,J<,FH>@ B@2&@:bH\ B,D,*"&"H\ &@BD@F FJ*\,.
)DJ(4<4 F:@&"<4, ^H@ >"4$@:,, &@2<@0>@, BD4$:40,>4,, N@Hb 4 &,F\<" @H*":,>>@,, 8

LJ>8P44 BD,F:,*@&">4b & FJ*, 57/. % F&@` @R,D,*\ &ZF8"2Z&">4, ;,0*J>"D@*>@(@

EJ*" B@F:, &F,FH@D@>>,6 BD@P,*JDZ D"2$4D"H,:\FH&" FB@D" b&:b,HFb >"4$@:,, &@2<@0>Z<

BD4$:40,>4,< 8 >"*:,0"V,<J 4 FBD"&,*:4&@<J D"2$4D"H,:\FH&J *,:", & H@< RH@ 8"F",HFb

@F>@&>ZN JF:@&46 >":4R4b 4 BD4B4FZ&">4b BD,FHJB:,>4b. G@H L"8H, RH@ B@F:,*J`V,,

@8@>R"H,:\>@, @FJV,FH&:,>4, FH"H,6 @ BD"&@&ZN B@F:,*FH&4bN BD,FHJB:,>4b *@:0>@ $J*,H

@FH"H\Fb 2"*"R,6 B@FHD"*"&T4N (@FJ*"DFH& - omnes (@FJ*"DFH&, - b&:b,HFb >,42$,0>Z<

F:,*FH&4,< F@ND">b`V,6Fb >428@6 FH,B,>4 4>FH4HJP4@>":42"P44 <,0(@FJ*"DFH&,>>@6

F4FH,<Z. ?*>"8@ 7@<4FF4b >, *@:0>" D"FF<"HD4&"H\ ^H@ &D,<,>>@, 2"HDJ*>,>4, & 8"R,FH&,

BD4R4>Z, *:b H@(@ RH@$Z >, BD@*@:0"H\ H&@DR,F84 BD@&@*4H\ :4>4` B@&,*,>4b, 8@H@D"b

$Z:" &Z$D">" & 1976 (@*J, 8@(*" @>" BD4>b:" FH"H\` 19 Q"FH4 B,D&@6.

57/ A@ <>,>4` !:\LD,*" 14<<,D>", The League of Nations and the Rule of
Law, 1918-1935, London, 1936, LJ>8P4b B@:4H4R,F8@(@ @D(">", 8@H@D"b, D"2J<,,HFb, >,
b&:b,HFb >4 FJ*,$>@6, >4 D,T"`V,6, $J*,H F@FH@bH\, F@(:"F>@ BD@,8HJ FH"H\4 19, & H@<,
RH@$Z " B@*>bH\ HD,&@(J". C,2@:`P4b, 4 *"0, >, D,8@<,>*"P4b ^H@(@ @D(">", BD@FH@

4*,>H4L4P4DJ,H (@FJ*"DFH&@ & 8"R,FH&, B@*@2D,&",<@(@ & F@&,DT,>44 BD,*B@:"(",<@(@

BD,FHJB:,>4b ( R,< 2">4<":"F\ BD,0>bb 94(" ="P46 & F:JR", "(D,FF44), BD,*@FH"&:bb
&@2<@0>@FH\ &F,< (@FJ*"DFH&"< BD@*@:0"H\ 2">4<"H\Fb ^H4< &@BD@F@<: 2"8@>>Z, <,DZ,
BD,*T,FH&J`V4, @FJV,FH&:,>4` B@F:,*FH&46, $J*JH F@FH@bH\ & B,D,*"R, JH&,D0*,>4b @

F@&,DT,>44 BD,FHJB:,>4b >" D"FF<@HD,>4, ;,0*J>"D@*>@(@ EJ*", F H,< RH@$Z @> BD4>b:
D,T,>4, @ >":4R44 BD,FHJB:,>4b.
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119. C"2J<,,HFb, JR"FH4, BD,*B@:@04H,:\>@ $@:\T@(@ R4F:" (@FJ*"DFH& & D,"8P44 >"

BD,FHJB:,>4, <@0,H $ZH\ 4FH@R>48@< D"2>@(:"F46, BD@H4&@D,R46 4 *"0, FB@D@&. M@Hb

H"84, HDJ*>@FH4 <@(JH &@2>48>JH\ 4 & F:JR", *,:48H@& ( &Fb846 D"2, 8@(*" BD@H4&@BD"&>@,

*,b>4, F@FH@4H & >"DJT,>44 erga omnes @$b2"H,:\FH&"), @>4, B@ &F,6 &,D@bH>@FH4, $J*JH

$@:,, F,D\,2>Z, 4 R"FHZ, & F:JR", BD,FHJB:,>46. +*4>FH&,>>Z6 &ZN@*, 8@H@DZ6 <Z

<@0,< BD,*B@:@04H\ & >"FH@bV,, &D,<b, - ^H@ :4$@ @B@D" >" &@2<@0>@FH4 8@@D*4>"P44,
BD,*:"(",<Z, !FF"<$:,,6, E@&,H@< #,2@B"F>@FH4 4 *DJ(4<4 <,0*J>"D@*>Z<4 @D(">"<4,
@FJV,FH&:b`V4<4 8@<B,H,>P4` & F@@H&,HFH&J`V,6 @$:"FH4, :4$@ @B@D" >" &@2<@0>Z,

ad hoc *@(@&@D,>>@FH4 <,0*J omnes B@FHD"*"&T4<4 (@FJ*"DFH&"<4 4:4 :`$Z<4 4N

(DJBB"<4. ]H" HDJ*>"b BD@$:,<" BD,*&"D4H,:\>@ D,(J:4DJ,HFb B@*BJ>8H"<4 c)-g) BD@,8H"

FH"H\4 18, F@*,D0"V,6Fb & BD4:@0,>44 1 8 >"FH@bV,<J *@8J<,>HJ.

D. 1"8:`R4H,:\>Z, 2"<,R">4b

1. AD,*:"(",<@, D,T,>4, 4 &@2D"0,>4b & @H>@T,>44 FH"H\4 19 Q"FH4 B,D&@6

120. ="FHJB4:@ &D,<b >"< D"FF<@HD,H\ BD,*:"(",<@, D,T,>4, F JR,H@< &@2D"0,>46,
8@H@DZ, $Z:4 *@ F4N B@D &ZF8"2">Z BD@H4& &8:`R,>4b & BD@,8H @$ @H&,HFH&,>>@FH4

(@FJ*"DFH& B@>bH4b <,0*J>"D@*>ZN BD,FHJB:,>46 (@FJ*"DFH&.

121. ]H4 &@2D"0,>4b @F>@&Z&"`HFb >" Db*, &2"4<@2"&4F4<ZN 4 R"FH4R>@ *J$:4DJ`V4N

*DJ( *DJ(" *@&@*@&. ?*>" (DJBB" *@&@*@& (@&@D4H @ H@<, RH@ (@FJ*"DFH&" & F4:J F&@,6

BD4D@*Z >, <@(JH B@*:,0"H\ J(@:@&>@6 @H&,HFH&,>>@FH4 4:4 J(@:@&>@<J >"8"2">4`,
B@F8@:\8J J(@:@&>"b @H&,HFH&,>>@FH\ 4 >"8"2">4, J<,FH>Z :4T\ *:b @H*,:\>ZN :4P. ]H"

(DJBB" *@&@*@& @F>@&">" >" BD4>P4B, societas delinguere non potest 58 /. G,F>@

F&b2"> F ^H4< H@H "D(J<,>H, RH@ <,0(@FJ*"DFH&,>>"b F4FH,<" >, >"*,:,>" 4>FH4HJH@<

BD,F:,*@&">4b & FJ*, 4:4 FJ*@< J(@:@&>@(@ BD"&" F @$b2"H,:\>@6 `D4F*48P4,6 & @H>@T,>44

BD,FHJB:,>46 (@FJ*"DFH& vis-à-vis :`$@(@ (@FJ*"DFH&".

122. +F:4 (@&@D4H\ @ B,D&@6 (DJBB, "D(J<,>H@&, H@ <Z @$FJ*4:4 & BbH@< *@8:"*,

P,>>@FH\ BD4>P4B" societas delinguere non potest & BD4<,>,>44 8 (@FJ*"DFH&"<,
JR"FH>48"< <,0*J>"D@*>ZN @H>@T,>46 4 FJ$X,8H"< <,0*J>"D@*>@(@ BD"&" 59/.
AD,0*, &F,(@ >, F@&F,< BD"&4:\>@ (@&@D4H\ @ H@<, RH@ `D4*4R,F84, :4P" >, B@*:,0"H

mutatis mutandis $@:\T,<J, R,< BD@FH@ (D"0*">F8@6 @H&,HFH&,>>@FH4 4 >"8"2">4`.
%@- &H@DZN, (@FJ*"DFH&@ - ^H@ >, F@&F,< H@ 0,, RH@ 4 `D4*4R,F84, :4P" B@ >"P4@>":\>@<J

BD"&J. 7"8 <,0*J>"D@*>Z, :4P" @>4 $@:\T, B@N@04 >" D,":\>Z, 8@::,8H4&>Z,

@$D"2@&">4b, >,0,:4 `D4*4R,F84, :4P"; 4 @>4 :`$bH >"2Z&"H\ F,$b

58/ AbHZ6 *@8:"* (A/CN.4/453/Add.3), BJ>8H 142 4 B@F:,*J`V4,.

59/ G"< 0,.
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" *,D0"&"<4": H,D<4>, >, 42&,FH>Z6 *:b BD"&@&@6 BD"8H484 8"8 R"FH>ZN 8@DB@D"H4&>ZN

@D(">@&, H"8 4 (@FJ*"DFH&,>>ZN B@*D"2*,:,>46 (@FJ*"DFH&", &8:`R"b (@FJ*"DFH&" - R:,>Z

L,*,D":\>ZN (@FJ*"DFH& 60/. %- HD,H\4N, 4 ^H@ >"4$@:,, &"0>@, (@FJ*"DFH&" R"FH@

&,*JH F,$b H"84< @$D"2@<, RH@ >"DJT"`H BD"&@&Z, 4 <@D":\>Z, @$b2"H,:\FH&", 8@H@DZ,

FH@:\ &"0>Z *:b <4D", &Z04&">4b 4 $:"(@F@FH@b>4b *DJ(4N (@FJ*"DFH& 4 >"D@*@&, RH@ 4N

>"DJT,>4, D"FF<"HD4&",HFb &F,<4 F <"H,D4":\>@6 4 <@D":\>@6 H@R,8 2D,>4b 8"8 2>"R4H,:\>@

$@:,, F,D\,2>Z,, R,< F,D\,2>,6T4, BD"&@>"DJT,>4b, F@&,DT,>>Z, R"FH>Z<4 :4P"<4,
(DJBB"<4 4:4 8@DB@D"P4b<4.

123. QH@ 8"F",HFb H@(@ "D(J<,>H", RH@ @H&,HFH&,>>@FH\ 2" 4F8:`R4H,:\>@ F,D\,2>Z,

<,0*J>"D@*>Z, >"DJT,>4b *@:0>" BD,*JF<"HD4&"H\Fb :4T\ *:b @H*,:\>ZN :4P, H@ <Z

&ZF@8@ P,>4<, >,F<@HDb >" F,D\,2>Z, @(@&@D84, 8@H@DZ, $Z:4 >,*"&>@ &ZF8"2">Z

BD"&4H,:\FH&"<4 & @H>@T,>44 &"0>ZN ^:,<,>H@& BD@,8H" 8@*,8F" BD,FHJB:,>46 BD@H4& <4D"

4 $,2@B"F>@FH4 R,:@&,R,FH&", HJ D@:\, 8@H@DJ` H"8@6 *@8J<,>H <@( $Z 4(D"H\ & F:JR",

BD4>bH4b & BD,F,R,>44 >"DJT,>46 @F>@&@B@:"("`V4N <,0*J>"D@*>ZN @$b2"H,:\FH&. ?*>"8@

$,2 JR,H" H@(@ L"8H", RH@ BD@,8H R,H8@ BD,*JF<"HD4&",H, RH@ BD,F:,*@&">4, @H*,:\>@(@

:4P" " >, @F&@$@0*",H (@FJ*"DFH&@ @H @H&,HFH&,>>@FH4" ( FH"H\b 5), @FH"&:bb, H"84<

@$D"2@<, @H8DZHZ< &@BD@F @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&" 61/, F,D\,2>,6T4, FD,*4

@H*,:\>ZN BD,FHJB:,>46, BD,*JF<@HD,>>ZN & 8@*,8F,, D"FF<"HD4&"`HFb 8"8 BD4F&"4&",<Z,

@H*,:\>Z< :4P@<, 2">4<"`V4< &ZFT4, &:"FH>Z, B@24P44 & (@FJ*"DFH&, 62/.
E:,*@&"H,:\>@, & F"<ZN &"0>ZN *,:"N J(@:@&>@, D"2$4D"H,:\FH&@ >" @F>@&">44 8@*,8F",
>,F@<>,>>@, 2"HD@>,H (@FJ*"DFH&@, & D"<8"N 8@H@D@(@ *,6FH&@&":4 @$&4>b,<Z, :4P". +F:4

(@FJ*"DFH&,>>Z, @D(">Z >, F<@(JH J$,*4H,:\>@ @H<,0,&"H\Fb @H @$&4>b,<ZN FH@D@>, <@0,H

B@8"2"H\Fb, RH@ @H*,:\>@, BD,FHJB:,>4, H"8 $:428@ F&b2">@ F *@FH@6>Z< F@0":,>4b

B@&,*,>4,< *DJ(4N @D(">@&, RH@ ^H@ @H*,:\>@, BD,FHJB:,>4, $J*,H BD42>">@ & 8"R,FH&,

BD,FHJB:,>4b (@FJ*"DFH&" B@*@$>@6 4:4 @R,>\ FN@0,6 8"H,(@D44. 1"R"FHJ` *&" L"8H@D"

FB@F@$FH&J`H H@<J, RH@ H"8@6 D,2J:\H"H >,42$,0,>. %@- B,D&ZN, >"DJT,>>"b >@D<"

b&:b,HFb, B@ FJH4, 4*,>H4R>@6 & @$@4N F:JR"bN, D"&>@ 8"8 4 <"FTH"$Z BD@H4&@BD"&>@(@

*,b>4b 4:4 *,b>46, H. ,. *,6FH&46 4:4 $,2*,6FH&4b, BD,*FH"&:b`V4N F@$@6 " @$X,8H4&>Z6"

60/ G"< 0,, BJ>8H 145.

61/ AJ>8H 2 8@<<,>H"D4b 8 FH"H\, 5 BD@,8H" 8@*,8F" >,*&JF<ZF:,>>@ FFZ:",HFb >"

8@<<,>H"D46 8 FH"H\, 19 Q"FH4 B,D&@6 BD@,8H@& FH"H,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&", &

8@H@D@< 4F8:`R",HFb B@:@0,>4,, BD4 8@H@D@< >"8"2">4, @H*,:\>ZN :4P, b&:b`V4NFb
@D(">"<4 (@FJ*"DFH&", " >, 4FR,DBZ&",H <,0*J>"D@*>@6 @H&,HFH&,>>@FH4 (@FJ*"DFH&"..."
( ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, F@D@8 T,FH"b F,FF4b, *@B@:>,>4, 10
(A/46/10), FHD. 261).

62/ E<., >"BD4<,D, BJ>8H 4 @$V,(@ 8@<<,>H"D4b 8 Q"FH4 &H@D@6 BD@,8H" 8@*,8F".
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4:4 " &>,T>46" ^:,<,>H BD,FHJB:,>4b. )DJ(@6 L"8H@D @H>@F4HFb 8 H"8 >"2Z&",<@<J

" &>JHD,>>,<J" 4:4 " BF4N@:@(4R,F8@<J" ^:,<,>HJ, " 4<,>>@ J<ZF:J (dolus) 63 /.
)"0, ,F:4 BD,*B@:@04H\, RH@ 8@*,8F FH">,H &F8@D, `D4*4R,F8@6 D,":\>@FH\`, >,F<@HDb >"

<>@(4, BD,BbHFH&4b, 8@H@DZ, >"*:,04H BD,@*@:,H\ *:b ,(@ D"H4L48"P44 4 BD4<,>,>4b

( F <,0*J>"D@*>Z< J(@:@&>Z< FJ*@< 4:4 $,2 H"8@&@(@), B@>bH4, J(@:@&>@6 @H&,HFH&,>>@FH4

:4P" >" <,0*J>"D@*>@< JD@&>, FJV,FH&,>>@ >, F@8D"V",H raison d’être FH"H\4 19 4

B@:@0,>46 Q"FH4 &H@D@6 4 Q"FH4 HD,H\,6, 8@H@DZ, >,@$N@*4<Z *:b *@:0>@(@ BD4<,>,>4b

^H@6 FH"H\4.

124. 7"8 $Z H@ >4 $Z:@ F 4>*4&4*J":\>Z<4 delicta iuris gentium 4 8@*,8F@<

BD,FHJB:,>46 BD@H4& <4D" 4 $,2@B"F>@FH4 R,:@&,R,FH&", F:,*J,H BD42>"H\, RH@ >"DJT,>4b

@$b2"H,:\FH&, JB@<b>JHZN & BJ>8H, 3 FH"H\4 19, &Z2&":4 & *">>Z6 <@<,>H &F,@$V,,

@FJ0*,>4, F@ FH@D@>Z <,0*J>"D@*>@(@ F@@$V,FH&" 4 <,0*J>"D@*>ZN L@DJ<@&. AD4<,DZ

@FJ0*",<ZN H"84< @$D"2@< BD@H4&@BD"&>ZN *,b>46 *"`HFb & BJ>8H"N 78-84 &ZT,. ?>4

F&4*,H,:\FH&J`H @ H@<, RH@ &F, @$FJ0*",<Z, BD@H4&@BD"&>Z, *,b>4b & P,:@<

D"FF<"HD4&"`HFb 8"8: i) >"DJT"`V4, erga omnes >@D<Z <,0*J>"D@*>@(@ BD"&" 4,
&@2<@0>@, ius cogens; ii) JV,D$>Z, *:b &F,N (@FJ*"DFH&; iii) @BD"&*Z&"`V4,

B@&F,<,FH>@, HD,$@&">4, @ BD,8D"V,>44/ &@2<,V,>44 JV,D$"; 4 iv) & 8@>,R>@< FR,H,

@BD"&*Z&"`V4, @$VJ` D,"8P4` & H@6 4:4 4>@6 L@D<, F@ FH@D@>Z (@FJ*"DFH& 4:4

<,0*J>"D@*>ZN @D(">@&. A@^H@<J BD,*FH"&:b,HFb &,F\<" J<,FH>Z<, RH@$Z 7@<4FF4b

<,0*J>"D@*>@(@ BD"&" F*,:":" RH@- :4$@ *:b H@(@, RH@$Z B@FH"&4H\ H"8J` D,"8P4` B@*

$@:,, HV"H,:\>Z6 BD"&@&@6 8@>HD@:\ & D"<8"N BD@,8H" FH"H,6 @$ @H&,HFH&,>>@FH4

(@FJ*"DFH& 63 bis /.

125. EH"H\b 19, BD4>bH"b & B,D&@< RH,>44 & 1976 (@*J, BD,*FH"&:b,H F@$@6 BD@$>Z6

T"( & ^H@< >"BD"&:,>44. %H@DZ< T"(@< b&4:"F\ BD4>bH"b & B,D&@< RH,>44 FH"H\b 5,
8@H@D"b JB@:>@<@R4&",H &F, (@FJ*"DFH&" HD,$@&"H\ BD,8D"V,>4b/ &@2<,V,>4b JV,D$" 4 &

>,@$N@*4<ZN F:JR"bN BD4$,("H\ 8 8@>HD<,D"<.

63/ ),6FH&4H,:\>@, HDJ*>@ BD,*FH"&4H\ F,$,, 8"8 F@R,H">4, *,6FH&46/ $,2*,6FH&4b 4
>"<,D,>4b >, F@,*4>bHFb @*>@&D,<,>>@ & BD@H4&@BD"&>@, *,b>4, @H*,:\>@(@ :4P" 4

(@FJ*"DFH&" 4, BD,*B@:@04H,:\>@, BD,FHJB:,>4, @$@4N. 3 :4T\ & 4F8:`R4H,:\>ZN F:JR"bN
BD,FHJB:,>4, @H*,:\>@(@ :4P" F&b2">@ F BD@FHZ< *,:48H@< F@ FH@D@>Z (@FJ*"DFH&".

63 bis/ ;Z &>@&\ @$D"V",< &>4<">4, R4H"H,:b >" P,>>Z, 2"<,R">4b

(- >" EB4>,*4 B@ *">>@<J &@BD@FJ. % R"FH>@FH4, <Z FFZ:",<Fb >" ,(@ &F,FH@D@>>,,
&FHJB4H,:\>@, 4FF:,*@&">4, & 8>4(, @ F4<B@24J<, &@ K:@D,>P44, BD4&@*4<@6 & F>@F8, 24
&ZT,; 4 ,(@ &8:"* & 4FF:,*@&">4, D"2:4R46 <,0*J <,0*J>"D@*>Z<4 BD,FHJB:,>4b<4 4
*,:48H"<4 & La Comunitá internarionali , Duaderni No 2, 1984.
.
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126. AD@,8HZ FH"H,6 15-20, F@*,D0"V4NFb & BD4:@0,>44 1 8 >"FH@bV,<J *@8J<,>HJ,
42:"("`H >@D<Z, 8@H@DZ, EB,P4":\>Z6 *@8:"*R48 FR4H",H >,@$N@*4<Z<4, *:b H@(@ RH@$Z

J8"2"H\ JF:@&4b, L@D<Z 4 BD,*,:Z J8"2">>@6 &ZT, @$V,6 D,"8P44. ]H4 FH"H\4 4<,`H

P,:\` @$,FB,R4H\ BD"&@&@6 8@>HD@:\ ^H@6 D,"8P44 & D"<8"N >@D< @$ @H&,HFH&,>>@FH4

(@FJ*"DFH&, 8 8@H@DZ< @H>@F4HFb *">>Z6 &@BD@F 64/.

127. A,D,N@*b 8@ &H@D@<J 8DJ(J &@2D"0,>46, " 4<,>>@ 8 " 4>FH4HJP4@>":\>@6" BD@$:,<,,
F:,*J,H $,FFB@D>@ BD42>"H\, RH@ <,0(@FJ*"DFH&,>>"b F4FH,<" 4:4, BD4<,>4H,:\>@ 8 ^H@<J

&@BD@FJ, F8@D,,, >,@BD,*,:,>>@, 4:4 B:@N@ @BD,*,:,>>@, " <,0*J>"D@*>@, F@@$V,FH&@"
( :`*,6, >"P46, >"D@*@& 4:4 (@FJ*"DFH&) >, >"*,:,>@ 4, B@- &4*4<@<J, >, $J*,H >"*,:,>@

& $:40"6T,, &D,<b H"84<4 4>FH4HJH"<4, 8"8 BD@8JD"HJD" 4:4 J(@:@&>Z6 FJ* ( >, (@&@Db

J0, @$ ^LL,8H4&>@< <,N">42<, @$,FB,R,>4b &ZB@:>,>4b D,T,>46). ?*>"8@ $Z:@ $Z

JBD@V,>>Z< &@2D"0"H\ & F4:J ^H@(@ BD@H4& &Z*,:,>4b >,8@H@DZN <,0*J>"D@*>@-
BD@H4&@BD"&>ZN *,b>46, 8"8 HD,$J`V4N $@:,, FHD@(@(@ BD"&@&@(@ @FJ0*,>4b.
),6FH&4H,:\>@, <,0(@FJ*"DFH&,>>"b F4FH,<" b&:b,HFb B@8" &,F\<" >,@D(">42@&">>@6. =@

BD4<,>b,HFb :4 ^H@H "D(J<,>H 8@ &F,< @$:"FHb< <,0*J>"D@*>ZN @H>@T,>46 4

<,0*J>"D@*>@(@ BD"&" 65/?

128. ;,0(@FJ*"DFH&,>>"b F4FH,<b b&:b,HFb >, <,>,, >,@D(">42@&">>@6, ,F:4 (@&@D4H\ @$

@H&,HFH&,>>@FH4 (@FJ*"DFH&, & @H>@T,>44 B@F:,*FH&46 *,:48H@&. %,F\ BD@P,FF, >"R4>"b @H

D,T,>4b @ >":4R44 4 BD4B4FZ&">44 *,:48H" 4 &Z*&40,>44 HD,$@&">4b @ BD,8D"V,>44 4

&@2<,V,>44 JV,D$", " H"80, &@2<@0>@< BD4>bH44 8@>HD<,D, >"N@*4HFb & BD4>P4B,, &

R"FH>@FH4 B@ @$V,<J <,0*J>"D@*>@<J BD"&J, &@ &:"FH4 (@FJ*"DFH&. 3F8:`R,>4b &ZH,8"`H

42 *@&@:\>@ D,*84N 4, (:"&>Z< @$D"2@<, *&JFH@D@>>4N *@(@&@D>ZN F@(:"T,>46 @ BD@P,*JD,

JD,(J:4D@&">4b F B@<@V\` " HD,H\,6 FH@D@>Z". +V, Db* 4F8:`R,>46 b&:b`HFb D,2J:\H"H@<

B@:@0,>46, BD,*:@0,>>ZN >"<4 & BbH@< *@8:"*, 66/ *:b FH"H,6 Q"FH4 HD,H\,6

BD@,8H", & >"FH@bV,, &D,<b D"FF<"HD4&",<ZN & C,*"8P4@>>@< 8@<4H,H,, " H"80, 42 >"T,(@

BD@,8H" FH"H\4 12 Q"FH4 &H@D@6.

129. A,D,N@*b 8 ,V, $@:,, &"0>@6 (:"&, <,0*J>"D@*>@(@ BD"&", <@0>@ @H<,H4H\, RH@

4>FH4HJP4@>":\>Z6 D"2DZ& b&:b,HFb *"0, $@:,, @R,&4*>Z< 4 *D"<"H4R>Z< & @$:"FH4

B@**,D0">4b <,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4. =,F<@HDb >" 2"<,H>Z, >@&@&&,*,>4b,
2"8D,B:,>>Z, & (:"&, VII IFH"&", <,0*J>"D@*>@, F@@$V,FH&@ H,< >, <,>,, &F, ,V, >,

b&:b,HFb FH@:\ " @D(">42@&">>Z<" & ^H@6 @$:"FH4. E@&,HJ #,2@B"F>@FH4 B@8" ,V, >,

J*":@F\ B@:JR4H\ & F&@, BDb<@, D"FB@Db0,>4, &@@DJ0,>>Z, F4:Z, >,@$N@*4<Z, ,<J *:b

BD@&,*,>4b B@4FH4>, ^LL,8H4&>ZN *,6FH&46. M@Hb <,DZ B@ @$,FB,R,>4` $,2@B"F>@FH4

64/ AJ>8HZ 136-138 >40,.

65/ E<. F>@F8J 23 &ZT,.

66/ A/CN.4/453 4 Add.1.
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D,8@<,>*J`HFb 4:4 BD,*:"("`HFb E@&,H@< - @(D">4R,>>Z< @D(">@<, 8@H@DZ6 ,*&" :4

<@0>@ FR4H"H\ BD,*FH"&:b`V4< &F, <,0*J>"D@*>@, F@@$V,FH&@, - @>4 @FJV,FH&:b`HFb

(@FJ*"DFH&"<4, 4 BD4 ^H@< :4T\ >,8@H@DZ<4 (@FJ*"DFH&"<4. AD42>"&"H\ H"8J` D,":\>@FH\

8"8 @HD"0"`VJ` $":">F F4: & <,0(@FJ*"DFH&,>>@6 F4FH,<, - ^H@ @*>@; " (@&@D4H\ @$

" @D(">42"P44" 8@::,8H4&>@6 $,2@B"F>@FH4 - ^H@ F@&F,< *DJ(@,. 7"8 $Z H@ >4 $Z:@,
B@**,D0">4, <,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4 >"N@*4HFb & DJ8"N @F>@&>ZN *,D0"& H"8

0,, 8"8 ^H@ $Z:@ 4 &,8 H@<J >"2"*: >@ ^H@, D"2J<,,HFb, >, $J*,H &,F84< @F>@&">4,<

*:b H@(@, RH@$Z B@8@>R4H\ F 8@::,8H4&>@6 $,2@B"F>@FH\` B@ H@6 BD4R4>,, RH@ @>"

@FJV,FH&:b,HFb R,D,2 ,*4>FH&,>>Z6 4<,`V46Fb @D(">, BJFH\ *"0, >,F@&,DT,>>Z6.

130. )DJ("b F4HJ"P4b F:@04:"F\, D"2J<,,HFb, & >,8@H@DZN @F@$ZN @$:"FHbN, H"84N, 8"8

2"V4H" BD"& R,:@&,8". ?*>"8@ >"4$@:,, ^LL,8H4&>Z, <,0*J>"D@*>Z, JRD,0*,>4b,
2">4<"`V4,Fb BD"&"<4 R,:@&,8", L"8H4R,F84 >, *,6FH&J`H >" JD@&>, <,0(@FJ*"DFH&,>>ZN

@H>@T,>46. ?>4 *,6FH&J`H, ,F:4 <@0>@ H"8 F8"2"H\, F8@D,,, >" 4>LD"(@FJ*"DFH&,>>@<

JD@&>, 8"8 @$V4, @D(">Z (@FJ*"DFH&, JR"FH&J`V4N & 8"0*@6 F4FH,<, BD"& R,:@&,8".
;,0(@FJ*"DFH&,>>Z, @H>@T,>4b & >"FH@bV,< F<ZF:, ^H@(@ F:@&" *"0, & ^H@6 @$:"FH4

@FH"`HFb &,F\<" >,@D(">42@&">>Z<4.

131. A@ >"T,<J <>,>4`, 42 ^H@(@ F:,*J,H, RH@ <,0(@FJ*"DFH&,>>"b F4FH,<" 4:4

" <,0*J>"D@*>@, F@@$V,FH&@", 8"8 BD,*FH"&:b,HFb, >, b&:b`HFb <,>,, " @D(">42@&">>Z<4" &

@$:"FH4 BD"&@&@(@ 8@>HD@:b 4:4 8@@D*4>"P44 D,"8P46 >" BD,FHJB:,>4b (@FJ*"DFH&, R,< &

*DJ(4N @$:"FHbN. % ^H4N, 8"8 4 &@ &F,N *DJ(4N @$:"FHbN, (@FJ*"DFH&" B@8" @FH"`HFb

(:"&>Z<4 *,6FH&J`V4<4 :4P"<4. 3<,>>@ (@FJ*"DFH&"< >"*:,04H @$&4>bH\ 4 HD,$@&"H\

BD,8D"V,>4b/ &@2<,V,>4b JV,D$" @H (@FJ*"DFH&"- BD"&@>"DJT4H,:b 4 & >,@$N@*4<ZN F:JR"bN

BD4$,("H\ 8 8@>HD<,D"<. A@8" >4RH@ >, @H:4R",HFb @H F@@H&,HFH&J`V4N ^H"B@& D,T,>4b

BD@$:,<, &@2>48T4N & F&b24 F *,:48H@<, H. ,. JFH">@&:,>4, >":4R4b 4 BD4B4FZ&">4,

BD,FHJB:,>4b, HD,$@&">4, @ BD,8D"V,>44/ &@2<,V,>44 JV,D$" 4 &@2<@0>@, BD4>bH4,

8@>HD<,D.

132. +F:4 $ó:\T"b FHD@(@FH\ BD"&@&ZN B@F:,*FH&46 BD,FHJB:,>46 HD,$J,H @BD,*,:,>>@6

<,DZ 4>FH4HJP4@>":\>@(@ 8@>HD@:b, H@ 42 ^H@(@ >, @$b2"H,:\>@ F:,*J,H, RH@ H"8@6

8@>HD@:\ *@:0,> $ZH\ FH@:\ T4D@84< 4 >"&b2R4&Z<, RH@$Z :48&4*4D@&"H\ D@:\ (@FJ*"DFH&.
EJV,FH&J`V4, JRD,0*,>4b >, BD,*:"("`H BD@8JD"HJDZ 4:4 FJ*" J(@:@&>@6 `D4F*48P44, "

H"80, @D(">42@&">>@(@ <,N">42<" @$,FB,R,>4b 4FB@:>,>4b BD4>bHZN D,T,>46. G,< >,

<,>,, @>4 BD,*FH"&:b`H N@D@T4, &@2<@0>@FH4 *:b F@8D"V,>4b FH,B,>4 F"<@JBD"&FH&"

@*>@FH@D@>>,6 4:4 8@::,8H4&>@6 D,"8P44 omnes B@FHD"*"&T4N (@FJ*"DFH&. AD@P,*JD",
@B4FZ&",<"b & BD,*T,FH&J`V4N BJ>8H"N 4 D"FF<"HD4&",<"b & BD@,8H, FH"H\4 19,
F@*,D0"V,6Fb & *@$"&:,>44 1, 4<,,H 8@>8D,H>@6 P,:\` 4FB@:>,>4, ^H@6 LJ>8P44.

133. EB,P4":\>Z6 *@8:"*R48 FR4H",H >,@$N@*4<Z< B@*R,D8>JH\ >" *">>@< ^H"B, *&,

@F>@&>Z, @F@$,>>@FH4 D,T,>4b, BD,*:"(",<@(@ & *">>@< *@8J<,>H, 4 & BD4:@0,>44 1 8

>,<J.
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2. AD,*:"(",<@, D,T,>4, 4 @F>@&>Z, FJV,FH&J`V4, *@8J<,>HZ

@ <,0*J>"D@*>@6 @D(">42"P44

134. ?*>" @F>@&>"b @F@$,>>@FH\ F@FH@4H & H@<, RH@ BD,*:"(",<"b *&JN^H"B>"b BD@P,*JD"

>, F&b2">" F 8"84<- :4$@ 42<,>,>4,< *&JN @F>@&>ZN FJV,FH&J`V4N *@8J<,>H@&

<,0*J>"D@*>@6 @D(">42"P44. a 4<,` & &4*J IFH"& ?D(">42"P44 ?$X,*4>,>>ZN ="P46 4

EH"HJH ;,0*J>"D@*>@(@ EJ*". AD,*JF<"HD4&"b D,2@:`P4` ',>,D":\>@6 !FF"<$:,4 4:4

E@&,H" #,2@B"F>@FH4 & 8"R,FH&, BD,*&"D4H,:\>@(@ JF:@&4b *:b `D4F*48P44 ;,0*J>"D@*>@(@

EJ*" B@ FH"H\, 36 EH"HJH" ;,0*J>"D@*>@(@ EJ*", $J*JV"b 7@>&,>P4b @$ @H&,HFH&,>>@FH4

(@FJ*"DFH& >, 2"HD@>,H >4 IFH"& ?D(">42"P44 ?$X,*4>,>>ZN ="P46, >4 EH"HJH

;,0*J>"D@*>@(@ EJ*".

135. % H@< RH@ 8"F",HFb IFH"&", H@ J0, >, & B,D&Z6 D"2 *DJ(@6 <,0*J>"D@*>Z6

*@8J<,>H, >,0,:4 F"< IFH"&, HD,$J,H 8@>8D,H>@(@ *,6FH&4b F@ FH@D@>Z ',>,D":\>@6

!FF"<$:,4 4:4 E@&,H" #,2@B"F>@FH4 *:b H@(@, RH@$Z ^H@H *@(@&@D BD4&,: 8 @04*",<Z< @H

>,(@ D,2J:\H"H"<. 1>"8@<Z<4 BD4<,D"<4 *:b ',>,D":\>@6 !FF"<$:,4 b&:b,HFb FH"H\b 8
7@>&,>P44 @ (,>@P4*, 4 FH"H\4 6 4 8 7@>&,>P44 @$ "B"DH,4*,. AD4<,D@< *:b E@&,H"

#,2@B"F>@FH4 b&:b,HFb H" D@:\, 8@H@D"b @H&@*4HFb ^H@<J @D(">J 4 8@H@D"b B@8"2">" &

N@D@T@ 42&,FH>@6 FH"H\, 67/. A@^H@<J BD,*:"(",<@, D,T,>4, >, B@*D"2J<,&",H

&>,F,>4b 8"8@(@- :4$@ 4>FH4HJP4@>>@(@ 42<,>,>4b & FJV,FH&J`V4, FHDJ8HJDZ H"8

>"2Z&",<@(@ " @D(">42@&">>@(@ <,0*J>"D@*>@(@ F@@$V,FH&"". #J*JV"b 8@>&,>P4b @$

@H&,HFH&,>>@FH4 (@FJ*"DFH& BD@FH@ 4FB@:\2J,H >" @F>@&, F&@,6 F@$FH&,>>@6 `D4*4R,F8@6 $"2Z

FJV,FH&J`V4, B@:4H4R,F84, 4 FJ*,$>Z, @D(">Z ?D(">42"P44 ?$X,*4>,>>ZN ="P46.

3. ;,0*J>"D@*>@- BD"&@&Z, >@D<Z @$ @H&,HFH&,>>@FH4 (@FJ*"DFH& 4 F4FH,<"

8@::,8H4&>@6 $,2@B"F>@FH4 ?D(">42"P44 ?$X,*4>,>>ZN ="P46

136. %H@D"b &"0>"b @F@$,>>@FH\ 8"F",HFb F&b24 BD,*:"(",<@(@ D,T,>4b F F4FH,<@6

8@::,8H4&>@6 $,2@B"F>@FH4, &@B:@V,>>@6 & IFH"&, ?D(">42"P44 ?$X,*4>,>>ZN ="P46. )&,

D"2*,:\>Z, F4FH,<Z $J*JH FJV,FH&@&"H\ B"D"::,:\>@. E @*>@6 FH@D@>Z, 4<,,HFb

B@:4H4R,F8"b D@:\, 8@H@D"b @H&@*4HFb >" @F>@&">44 IFH"&" E@&,HJ #,2@B"F>@FH4 4

',>,D":\>@6 !FF"<$:,,, >@ (:"&>Z< @$D"2@< B,D&@<J 42 >4N & @H>@T,>44 B@**,D0">4b

<,0*J>"D@*>@(@ <4D" 4 $,2@B"F>@FH4. E *DJ(@6 FH@D@>Z, $J*,H D@:\, 8@H@DJ`

D"2D"$"HZ&",<"b 8@>&,>P4b @H&@*4H @$@4< B@:4H4R,F84< @D(">"<, " H"80, ;,0*J>"D@*>@<J

EJ*J & FL,D, @H&,HFH&,>>@FH4 (@FJ*"DFH&. % FL,D, 8@::,8H4&>@6 $,2@B"F>@FH4, " ^H@

D,"8P4b >" :`$@, >"DJT,>4, BJ>8H" 4 FH"H\4 2 IFH"&", 4<,`HFb R4FH@ B@:4H4R,F84,

LJ>8P44, @FJV,FH&:b,<Z, F@@H&,HFH&,>>@ E@&,H@< #,2@B"F>@FH4 4 ',>,D":\>@6 !FF"<$:,,6:
LJ>8P44, 8@H@DZ, & BD4>P4B, >, 4<,`H P,:\` &<,T4&"H\Fb & BD"&@&Z, B@:@0,>4b @$

67/ K. Herndl, "The ’Forgotten’ Competences of the Security
Council" in Festschrift für Rudolf Kirchschläger , Wien, 1990, pp. 83-91.
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@H&,HFH&,>>@FH4 (@FJ*"DFH& 4 4N BD4<,>,>4,. % FL,D, @H&,HFH&,>>@FH4 (@FJ*"DFH& 2"

<,0*J>"D@*>Z, BD,FHJB:,>4b & F@@H&,HFH&44 F 8@>&,>P4,6 @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&

!FF"<$:,b 4:4 E@&,H <@(JH *,:"H\ BD,*&"D4H,:\>J` B@:4H4R,F8J` @P,>8J F,D\,2>@FH4

JH&,D0*,>46 @$&4>b`V,(@ (@FJ*"DFH&" 4:4 (@FJ*"DFH&, BD4R,< 2" H"8@6 @P,>8@6 <@0,H

B@F:,*@&"H\ @8@>R"H,:\>@, D,T,>4, ;,0*J>"D@*>@(@ EJ*" 8"8 JF:@&4,, 8@H@D@, &Z*&4(",HFb

8@>&,>P4,6 *:b @FJV,FH&:,>4b omnes (@FJ*"DFH&"<4 B@F:,*FH&46 <,0*J>"D@*>@(@

BD,FHJB:,>4b 68/.

137. AD,*JF<@HD,>>"b & IFH"&, F4FH,<" 8@::,8H4&>@6 $,2@B"F>@FH4 4 F4FH,<"

<,0*J>"D@*>@6 @H&,HFH&,>>@FH4 $J*JV,6 8@>&,>P44 $J*JH, H"84< @$D"2@<, *,6FH&@&"H\

>,2"&4F4<@, F@@$D"2>@ F&@4< F@@H&,HFH&J`V4< @F>@&>Z< @F@$,>>@FHb<. % @$:"FH4

$,2@B"F>@FH4, (*, @F>@&@6 b&:b,HFb *4F8D,P4@>>"b &:"FH\ 4 >,@H:@0>@FH\ *,6FH&46,
D,T,>4, & 8@>,R>@< FR,H, @FH">,HFb 2" E@&,H@< #,2@B"F>@FH4 F ,(@ F@8D"V,>>Z< R:,>F84<

F@FH"&@<. ?*>"8@ & @$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH& 2" 4F8:`R4H,:\>@ F,D\,2>Z,

>"DJT,>4b @F>@&@B@:"("`V4N <,0*J>"D@*>ZN @$b2"H,:\FH&, (*,, >"BD@H4&, &"0>Z<

b&:b,HFb FJ*,$>@, BD4<,>,>4, BD"&", D,T,>4,, BD4>4<",<@, *@ D,T,>4b F"<4N omnes
(@FJ*"DFH&, *@:0>@ & 8@>,R>@< FR,H, @FH"&"H\Fb 2" EJ*@<. % H@< RH@ 8"F",HFb

BD,*&"D4H,:\>@6 D@:4 :`$@(@ 42 B@:4H4R,F84N @D(">@&, H@ F@&,DT,>>@ >,B@FH404<@

@$,FB,R,>4, "$F@:`H>@6 4N $,FBD4FHD"FH>@FH4. ?*>"8@ <@0>@ @04*"H\ @H>@F4H,:\>@

&ZF@8@6 FH,B,>4 $,FBD4FHD"FH>@FH4 @H ',>,D":\>@6 !FF"<$:,4 &F:,*FH&4, HD,$@&">4b @

BD4>bH44 D,T,>46 $@:\T4>FH&@< & *&, HD,H4 (@:@F@& 4 @H E@&,H" &F:,*FH&4, H@(@, RH@
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