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Convention on the Law of Treaties: 40 Years After”, Recueil des cours de I’Académie de droit

.international de La Haye, vol. 344 (2009), p. 9, at pp. 118-119, 126-128

Yearbook...1966, vol. 11, pp. 218-219; R. :3lel li» 3 "ael &))" @M o e CW‘W
.Gardiner, Treaty Interpretation (Oxford University Press, 2008), pp. 36-38

Yearbook...1966, vol. I, p. 223, para. (19); Waldock, Third Report on the Law of Treaties,
Yearbook...1964, vol. 11, pp. 58-59, para. (21); M.K. Yasseen, “L’Interprétation des Traités d' apres
la Convention de Vienne sur le Droit des Traités’, Recueil des cours, vol. 151 (1976), p. 1, at p.
78; 1. Sinclair, The Vienna Convention on the Law of Treaties (Manchester University Press,

.1984), pp. 141-142; M.E. Villiger, supranote 22, pp. 127-128

Y. le Bouthillier, “Commentary on Article 32 of the Vienna Convention” in O. Corten and P.
Klein (eds.), The Vienna Conventions on the Law of Treaties: A Commentary (Oxford University
Press, 2011), p. 841, at pp. 843-846, paras. 4-8; P. Daillier, M. Forteau, A. Pellet, Droit
International Public, 8th edition (L.G.D.J., 2009), at pp. 285-286; Gardiner, supra note 23, at pp.

.12-19; M.E. Villiger, supra note 22, pp. 132-133
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Pulp Mills on the River Uruguay (Argentina v. Uruguay), Judgment, 1.C.J. Reports 2010, p. 14,a (Y1)
p. 46, para. 65 (Vienna Convention, art. 31); Dispute regarding Navigational and Related Rights
(Costa Rica v. Nicaragua), Judgment, I1.C.J. Reports 2009, p. 213, at p. 237, para. 47; Application
of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment, 1.C.J. Reports 2007, p. 43, a pp. 109-110,
para. 160; Legal Consequences of the Construction of a Wall in Occupied Palestinian Territory,
Advisory Opinion, 1.C.J. Reports 2004, p. 136, at p. 174, para. 94; Avena and Other Mexican
Nationals (Mexico v. United States of America), Judgment, 1.C.J. Reports 2004, p. 12, at p. 48,
para. 83; Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia v. Malaysia), Judgment,
1.C.J. Reports 2002, p. 625, at p. 645, para. 37; LaGrand (Germany v. United States of America),
Judgment, 1.C.J. Reports 2001, p. 466, a p. 501, para. 99 (Vienna Convention, art. 31);
Kasikili/Sedudulsland (Botswana v. Namibia), Judgment, 1.C.J. Reports 1999, p. 1045, at p. 1059,
para. 18 (Vienna Convention, art. 31); Territorial Dispute (Libyan Arab Jamahiriya v. Chad),
Judgment, 1.C.J. Reports 1994, p. 6, a pp. 21-22, para. 41 (Vienna Convention, art. 31, and
without expressly mentioning article 32 of the Vienna Convention but referring to the
.supplementary means of interpretation)

Responsibilities and obligations of States sponsoring persons and entities with respect to activities  (YV)
.in the Area, Advisory Opinion, 1 February 2011, ITLOS Reports 2011, p. 10, at para. 57

Arbitration regarding the Iron Rhine (“ljzeren Rijn") Railway (Belgium v. Netherlands), Award, (YA)
24 May 2005, United Nations, Reports of International Arbitral Awards, vol. XXVII, p. 35, at
.para. 45 (Vienna Convention, arts. 31-32)
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WTO Appellate Body Report, US-Gasoline, WT/DS2/AB/R, adopted 29 April 1996, Section B 1
(Vienna Convention, art. 31(1)); WTO Appellate Body Report, Japan-Alcoholic Beverages II,
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, adopted 4 October 1996, Section D (Vienna
Convention, arts. 31-32); “Second Report for the ILC Study Group on Treaties over Time” in G.
.Nolte (ed.), Treaties and Subsequent Practice (Oxford University Press, 2013), p. 213, at p. 215

Golder v. United Kingdom, Judgment, 21 February 1975, Application No. 4451/70, ECHR SeriesA  (Y'+)
No. 18, para. 29; Witold Litwa v. Poland, Judgment, 4 April 2000, Application No. 26629/95, ECHR
2000-111, para. 58 (Vienna Convention, art. 31); Demir and Baykara v. Turkey [GC], Judgment
(Merits and Just Satisfaction), 12 November 2008, Application No. 34503/97, ECHR 1345, para. 65
.(by implication Vienna Convention, arts. 31-33)

The Effect of Reservations on the Entry into Force of the American Convention on Human Rights  (Y'))
(Arts. 74 and 75), Advisory Opinion, 24 September 1982, OC-2/82, Inter-Am. Ct. H.R. Series A
No. 2, para. 19 (by implication Vienna Convention, arts. 31-32); Hilaire, Constantine and Benjamin

and others v. Trinidad and Tobago, Judgments (Merits, Reparations and Costs, Judgment), 21 June
.2002, Inter-Am. Ct. H.R. Series C No. 94, para 19 (Vienna Convention, art. 31 (1))
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Brita GmbH v. Hauptzollamt Hamburg-Hafen, Judgment, 25 February 2010, Case C-386/08, ECR
.1-01289, paras. 41-43 (Vienna Convention, art.31)

National Grid plc v. The Argentine Republic, Decision on Jurisdiction (UNCITRAL), 20 June
2006, para. 51 (Vienna Convention, arts. 31-32); Canfor Corporation v. United States of America,
Tembec Inc., Tembec Investments Inc. and Tembec Industries Inc. v. United States of America, and
Terminal Forest Products Ltd. v. United States of America, Order of the Consolidation Tribunal, 7
.September 2005, para. 59 (Vienna Convention, arts. 31-32)

.LaGrand, I.C.J. Reports 2001, p. 466, at p. 502, para. 101
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WTO Appellate Body Report, US — Final Countervailing Duty Determination with Respect to
Certain Softwood Lumber from Canada, WT/DS257/AB/R, 19 January 2004, para. 61 (Vienna
Convention, art. 33 (3)); WTO Appellate Body Report, US — Subsidies on Upland Cotton,
WT/DS267/AB/R, 3 March 2005, para. 424, where the Appellate Body applied and expressly
referred to article 33 (3) of the Vienna Convention without suggesting its customary status, WTO
Appellate Body Report, Chile — Price Band System and Safeguard Measures Relating to Certain
Agricultural Products, WT/DS207/AB/R, 23 September 2002, para. 271 (Vienna Convention,

.art. 33 (4))

Young Loan Arbitration on German External Debts (Belgium, France, Switzerland, United
Kingdom and United States v. Germany), 16 May 1980, UNRIAA, vol. XIX, p. 67; ILR, vol. 59
.(1980), p. 494, at para. 17

Responsibilities and obligations of States sponsoring persons and entities with respect to activities in
the Area, Advisory Opinion, ITLOS Reports 2011, p. 10, a para 57; Golder v. United Kingdom,
Judgment, 21 February 1975, Application No. 4451/70, ECHR Series A No. 18, para 29; Witold
Litwa v. Poland, Judgment, 4 April 2000, Application No. 26629/95, ECHR 2000-111, para. 59;
Demir and Baykara v. Turkey [GC], Judgment (Merits and Just Setisfaction), 12 November 2008,

.Application No. 34503/97, ECHR 1345, para. 65 (Vienna Convention, arts. 31-33)
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Yearbook...1966, vol. II, p. 220, para. (8); “Introductory s ¢YbILC 1966, Vol. II, p. 220, para. 8
Report for the ILC Study Group on Treaties over time” in Nolte, supranote 29, p. 169 at p. 177

.Y asseen, supranote 24, at p. 79
.Yearbook...1964, vol. I, pp. 203-204, para. (13)

Kasikili/Sedudu Island, 1.C.J. Reports 1999, p. 1045, at p. 1096, paras. 79-80; Loizidou v. Turkey,
Judgment (Preliminary Objections), 23 March 1995, Application No. 15318/89, ECHR Series A No.
310, paras. 79-81; Hilaire, Constantine and Benjamin and others v. Trinidad and Tobago,
Judgments (Merits, Reparations and Costs, Judgment), 21 June 2002, Inter-Am. Ct. H.R. Series C
No. 94, para 92; Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan),
Provisona Measures, Order of 27 August 1999, ITLOS Reports 1999, p. 274, a para. 50; WTO
Appellate Body Report, EC — Computer Equipment, WT/DS62/AB/R, WT/DS67/AB/R and
WT/DS68/AB/R, 5 June 1998, para. 90; see dso WTO Appdlate Body Report, US — COOL,

.WT/DS384/AB/R and WT/DS386/AB/R, 29 June 2012, para 452

Y asseen, supra note 24, at p. 52 (“[...] la Convention de Vienne ne retient pas comme élément de
la regle générale d' interprétation la pratique ultérieure en général, mais une pratique ultérieur
spécifique, a savoir une pratique ultérieur non seulement concordant, mais également commune a
toutes les parties. [...] Ce qui reste de la pratique ultérieure peut étre un moyen complémentaire
d’intérpretation, selon I’article 32 de la Convention de Vienne.”) (emphasis added); Sinclair, supra
note 24, at p. 138: “(...) paragraph 3(b) of Article 31 of the Convention [covers] only a specific
form of subsequent practice — that is to say, concordant subsequent practice common to all the
parties. Subsequent practice which does not fall within this narrow definition may nonetheless
constitute a supplementary means of interpretation with the meaning of Article 32 of the
Convention” (emphasis added); S. Torres Bernardez, “Interpretation of Treaties by the
International Court of Justice following the Adoption of the 1969 Vienna Convention on the Law
of Treaties” in G. Hafner, G. Loibl, A. Rest, L. Sucharipa-Behrmann, K. Zemanek, (eds.), Liber
Amicorum: Professor Ignaz Seidl-Hohenveldern, in honour of his 80th birthday (Kluwer Law
International, 1998), p. 721, at p. 726; M.E. Villiger, Commentary on the 1969 Vienna Convention

.on the Law of Treaties (Martinus Nijhoff Publishers, 2009), pp. 431432
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L. Boisson de Chazournes, “ Subsequent Practice, Practices, and “Family Resemblance”: Towards
.Embedding Subsequent Practicein its Operative Milieu” in Nolte, supra note 29, p. 53, a pp. 59-62
Introductory Report for the ILC Study Group on Treaties over time, in ¢7¢ 5 —adl «J s¥! , )

.Nolte, supranote 29, p. 169, at pp. 171 and 177
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.Yearbook...1966, vol. |1, pp. 219-220, para. (8)

e I

By laalall i) aalall 3asldll (1)) YA 5280 oJ Y1l il ¢ okl ) all a1 L s
) By Gl e plae 5875 ) L Al B L Sl el 2d LB (1) — i
et g o) o s g se ol sialall e Oliy dols (i 33 e YY 5 7Y ool (3 85l
VA A S @ ) Ll i)l sualalt ST saslel

(£9)

(Y

(¢Y)

(EN)

(£
(CAY)

22



A/68/10

23

HHY@M\\M)."M\JELM)"CMO s Al pdsiuy () 8)
ol Lol ey Uy oo ¥Y 8300 3 Ll Ladl "a oS il Bl "
et e Ll 3 Ul et 2ol O o (35 . 0F Y 8ol 35,7
O3 zaS el olie”y i) Bl " sdlaas clalell O 5l daled) s
Lol iy Y " i by oz 3;@\ il i g ol s ol 2
o— Lﬁgf v d—ely Y ”JE\M}" CLE.»A.A) AN e 5t et dlos (3 Lgzily
B aaby Blodlsds o IS OT UL ig @) b oYY s vy ool 36,80l ol
o WSy 78 e i ks w30 3 Why Cas)y" Bl s i) ales
Jld Talels alas (3 Joly # Gualal)l Sldlias ey BVl Sals (ST
2 Vg2 Tl oW L slas ¢y s g 3y Ll 3 lllanall oo
Ll L bl s @V 0 Al (6 (3 il Loy Calisl 23001 23501
5 & ) O e e b o o e ) ol TP a1

2L L
e e (3" el iy Gl bl plaza¥" sl o N) iy 23y (M 0)
s sleal) Lo il Ly il plite plesal e a2 S¥lm (3 L stales
SREIC: NP JUIL R I P PRSNP P WV RN PRPPTR PR WAL SN (ISR
Mgy y A dlosll e al) Ly alisral 3487 el 3 oo S ol 8 g 2
By il o e Ol 3 o ) 66 dl) B (85 g i) e Ld
sllocl AU odn 3 (6 V) il Loy wo Ldolss sy o3z W & i)
of iy - Galad) A ) Sl q/juuﬁw A et bl alazal
Sl (3 ) el ozl LB s OISy ST 13 (el s ey

Villiger, supranote 22, p. 129; Daillier et al, ¢\ 5 24l ¢\ gl ¢ g ha e Gladl Lm\ il
.supra note 25, at pp. 284-289

A lSOY) ) e € daa)l GAJCNLA/SR.3172 (YA VY acdael) 35l o ) 2
.Yearbook...1966, vol. I, pp. 219-220, para. (8)

Yearbook...1966, Vol I1, p. 219, para. (6); Y asseen, supranote 24, a p. 58; Sinclair, supra note 24,
at p. 130; J. Klabbers, ‘Treaties, Object and Purpose’, Max Planck Encyclopedia on Public
International Law (http://www.mpepil.com), para. 7; Villiger, Commentary, supra note 44, at p.
427, para. 11; Border and Transborder Armed Actions (Nicaragua v. Honduras), Jurisdiction and
Admissibility, Judgment, 1.C.J. Reports 1988, p. 69, at p. 89, paras. 45-46; Delimitation of the

Continental Shelf between the United Kingdom of Great Britain and Northern Ireland and the
.French Republic, Decision of 30 June 1977, UNRIAA, vol. XVIII, p.3, a pp. 32-35, para. 39
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[GC], Judgment, 4 February 2005, Applications nos. 46827/99 and 46951/99, ECHR 2005-I, para
111; The Right to Information on Consular Assistance In the Framework of the Guarantees of the
due Process of Law, Advisory Opinion OC-16/99, 1 October 1999, Inter-Am. Ct. H.R. Series A no.
B ,_@ =l ¢ gty dwsla N 5y gl ciole)) dramll 40 ) "‘ij/Lp_:\ sl ¢(16, para. 58

Second Report for the ILC Study Group on Treaties s «Y' 10— ¥1¢ Ol=ia Il ((Add.1y <A/66/10)
.over Time, in Nolte, supranote 29, p. 213, at pp. 216, 244-246, 249-262, 270-275

M. Forteau, “Les Techniques Interpretatives de la Cour Internationale de Justice”, Revue générale
de droit international public, vol. 115 (2011), p. 399, at pp. 406-407, 416; Legal Consequences for
States of the Continued Presence of South Africa in Namibia (South West Africa) notwithstanding
Security Council Resolution 276 (1970), Advisory Opinion (Separate opinion of Judge Dillard),
.1.C.J. Reports 1971, p. 16, at pp. 138, p. 154, fn. 1

(G AR T B el 13 ()T Ul Slalal) e dmlid) olel ;1 BT, dilel) sl
Sy S i ale i mernll Lo S GUS cNaalal) e laisdly led) dn L) s \..,a_:\ s
b ) 0-Y—t e I ) et ((AdALy AIBBI10) )+ oy imll] 60 sielly deesln]
LB s g sdalal) d b U Y aalal) bl )

(°A)

(%)
)

QR

")

24



A/68/10

25

B ol o salal) "l ) ey OF i Y gl g g e OF Vgl o
i s OF ) Ll 305 olinlanl) s 6T 81 5 i) s 3y s
u.ﬂj_’d\}g..k_ﬁw\é9 ..p},aucoﬂ:f le\uﬁdS” mf}w‘jw‘jm“w\
¢ arie & LY ey i smie AL 85 Olall Bl 3wl o) 5y TPl
A 3 G sl aa b )Y )

Y gl

don NS gl il S A A jlodl 9 D1 LYY

()3 ()(T) 8ad) zzic aa>l MJLA) ) by el

Gl alal) e Lo LY 2l e L..Gj..pjn '>U> baylasl ¥y asUl e

s e oltalall el Ll saeld) sbs 3 e O3 e Blay
el s 2l

L)

o ()3 (HHYY sl amie aa>S0 aw,Llly aasSU CBEY) oy ()
B ede OF 3 oedl ) ol 25 M 3 e Loy AL L AL
e 12T plad Ll S mmdl) sy Tl s (35550 g K
OV ST el "o 3 s il " WL () 5 ((T)TY 35U
ﬁM_LUch\_Aond«bd W\M)\.«.Uov\.ac\f\
A e e 1LY sl e Ly 50 s U85 4Y Bl
e ()5 ()TN 830 i da= M Lol y aa=S CBEY) O & (Y)

32 el Bl el (ola) aal) Ll Maad ) o3 S 1 i) JJL,, "
Pk Lot 3 a3y Bl IV e s Lol

s ollasdl sladl an )LL) s e (5 sl g saalal) ¢ so50s sdalall Wbl ) dnds Gy jaed!
Syt i alel) i mamell o S SUM (3 Y 5 A 0=V =t gor o Tl e el ccolialal)
FE U P S I “_;;-T iU (5 .(Add.1y A/BE/10) )+ o5, gl O]y dusled)
ey oo i ol y il alall dagley dlal) fl gl Al (1) wldalall e 2Ll wlel 3 UL
(7 a0 el e el (salal (3 1LY sy el iy dlgre o )l g Lgs gn e g

R. Jennings, A. Watts (eds.), Oppenheim’s International Law (Longman, 9th ed., 1992), vol. !
1, p. 1268, para. 630; G. Fitzmaurice, “The Law and Procedure of the International Court of
Justice 1951-4: Treaty Interpretation and Certain other Treaty Points’ British Yearbook of
International Law 1957, vol. 33, p. 203, at pp. 223-225; WTO Panel Report, US — Large Civil
.Aircraft (2nd complaint), WT/DS353/R, 31 March 2011, para. 7.953

.Yearbook...1966, vol. II, pp. 221-222, para. (15)
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between the parties regarding the interpretation of the treaty, and (b) any subsequent practice in the
application of the treasty which clearly established the understanding of al the parties regarding its
interpretation.” (emphasis added); on the other hand, Waldock explained that travaux préparatoires
.are not, as such, an authentic means of interpretation, see ibid., pp. 58-59, para. (21)
.Yearbook...1966, val. |1, pp. 219-220, paras. (8) and (9)

M.E. Villiger, “The Rules on Interpretation: Misgivings, Misunderstandings, Miscarriage? The
‘Crucible’ Intended by the International Law Commission” in E. Cannizaro (ed.), The Law of
Treaties beyond the Vienna Convention (Oxford University Press, 2011), p. 105, at p. 111; Gardiner,
supra note 23, at p. 32; O. Dorr, “Commentary on Article 31 of the Vienna Convention” in O. Dorr,
K. Schmalenbach (eds.), Vienna Convention on the Law of Treaties (Springer, 2012), p. 521, at pp.
553-554, paras. 72-75; K. Skubiszewski, “Remarks on the Interpretation of the United Nations
Charter” in R. Bernhardt et al. (eds.), Volkerrecht als Rechtsordnung, Internationale Gerichtsbarkeit,

.Menschenrechte — Festschrift fir Hermann Mosler (Springer, 1983), p. 891, at p. 898

G

QA
N

26



A/68/10

27

OO0 il o 5 sl Bl o L sl e e O3B oy Gl
2 ALY e a3 s’ g &l "Gy Gl dml) Cio g Lais iSa
OF sl o 18 gl o Lo 1) s 4 L6 s s ol 2 Sslall e sl 3
.M\yu)@@@d@g,sﬂﬂapg@w\my
W3 3 et Lol b ddabee 3 LA 5wl slazad G5 are Ly (0)
Ol ol oL Al S5 05y L saalas s e pske B (Y] s O
Sy 45w sl 056 e W6, 8 3 gl 6 aels ) clalall
S = (@) O 53U ol Lo iazis, B LY g )l 28N 2 )8 Gy s
BL iy — peidl ddas 3 o 2 Ploy e GlasVI (3 adsl Jo jLasV) 2
tlsle LA 6 e Y
95 AL (OLYI aad Aals y e 281 ALl 0S5 Lk
jum S LY Of L) i b Jtms (o0 csoalacd) o3l ;Ul\ngmu il
s Lo 35Sl M)w\mclpm (VU a2y U Gl e
) a5 s B S i b gy Sl s ol
(Slas B Lty TV GV anh doe 15 1 ks ALl e ezl
(L5 a3y @O e Lad) OF (3 Jzeddl LoV 801y of, O - 3
i )Ll y 21 LY 0SS oiwcu;; 3L @t | oaedd Al ).u"
it \dewwuumwwé;u\,wwouw 5 ) i~
O plS-T Jad of m»;o@\ymﬁ;. U Ggle i a\,wﬁ,u
slig ol Ogs OV oda Jie (3 Lojle BLE) a5 OF L dgo Lﬁ:—é&é}\.ﬂ\
D s o gt = Y el e b — s uLUM

H. Fox, “Article 31 (3) (a) and (b) of the Vienna Convention and the Kasikili Sedudu Island Case’
in M. Fitzmaurice, O. Elias, P. Merkouris (eds.), Treaty Interpretation and the Vienna Convention
on the Law of Treaties: 30 Years on (Martinus Nijhoff Publishers, 2010), p. 59, at pp. 61-62; A.
Chanaki, L’adaptation des traités dans le temps (Bruylant, 2013), pp. 313-315; M. Benatar, “From
Probative Vaue to Authentic Interpretation: The Legal Effect of Interpretative Declarations’,
Revue belge de droit international, vol. 44 (2011), p. 170, at pp. 194-195; cautious. J.M. Sorel, B.
Eveno, “Commentary on Article 31 of the Vienna Convention” in O. Corten, P. Klein (eds.), The
Vienna Convention on the Law of Treaties — A Commentary (Oxford University Press, 2011), vol.
“Third Report for the ILC Study Group on Treaties Lyl Lkl p. 804, at p. 826, paras. 42 and 43

.over Time” in Nolte, supranote 29, p. 307, at p. 375, para. 16.4.3

.Yearbook...1966, val. Il, p. 221, para. (14)
.Waldock, Third Report on the Law of Treaties, Yearbook...1964, vol. |1, p. 60, para. (25)
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Agreement Establishing the World Trade Organization, 1994, United Nations, Treaty Series, Lz,
WTO Appellate Body Report, EC — Chicken Cuts, s «vol. 1867, No. 31874, p. 3, art. IX, para. 2
WT/DS269/AB/R, WT/DS286/AB/R, 12 September 2005, para. 273; WTO Appellate Body
Report, EC — Bananas Ill, Second Recourse to Article 21.5, WT/DS27/AB/RW2/ECU,

.\WT/DS27/AB/RW/USA, 26 November 2008, paras. 383 and 390

Methanex Corporation v. United States of America, UNCITRAL Arbitration under ‘)L_» J_Jéi\
NAFTA Chapter Eleven, Final Award on Jurisdiction and Merits, 9 August 2005, Part |1, Chapter
H, para. 23 (with reference to Jennings & Waitts (eds.), supra note 64, p. 1268, para. 630);
Gardiner, supra note 23, a p. 32; U. Linderfalk, On the Interpretation of Treaties (Dordrecht,
2007), p. 153; Skubiszewski, supra note 68, at p. 898; G. Haraszti, Some Fundamental Problems of
the Law of Treaties (Akadémiai Kiadd, 1973), p. 43; see also Second Report for the ILC Study

.Group on Treaties over Time, in Nolte, supranote 29, p. 213, at p. 242, para. 4.5

.Yearbook...1966, val. Il, p. 221, para. (14)
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Gardiner, supra note 23, a pp. 32 and 354-355; Linderfalk, On the Interpretation of Treaties,
.supranote 74, at pp. 152-153
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Yearbook...1966, vol. I, pp. 221-222, para. (15); W. Karl, Vertrag und spatere Praxis im
.Volkerrecht (Springer, 1983), p. 294

Case concerning Kasikili/Sedudu Island, Judgment, 1.C.J. Reports 1999, p. 1045, at p. 1087,
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T.O. Elias, “The Doctrine of Intertemporal Law”, American Journal of International Law, vol. 74
(1980), pp. 285ff; D. Greig, Intertemporality and the Law of Treaties (British Institute of
International and Comparative Law, 2003); M. Fitzmaurice, “Dynamic (Evolutive) Interpretation
of Treaties, Part 1", Hague Yearbook of International Law, vol. 21 (2008), pp. 101ff; M. Kotzur,
“Intertemporal  Law”, Max Planck Encyclopedia of Public International Law
(http://iwww.mpepil.com); U. Linderfak, “Doing the Right Thing for the Right Reason: Why
Dynamic or Static Approaches Should be Taken in the Interpretation of Treaties’, International
Community Law Review, vol. 10 (2008), pp. 109ff; A. Verdross and B. Simma, Universelles

.Volkerrecht, 3 edition (Duncker & Humblot, 1984), pp. 496ff, paras. 782ff

.M. Fitzmaurice, supra note 84., pp. 101ff

Island of Palmas case (Netherlands v. USA), Award, 4 April 1928, UNRIAA, vol. 2, p. 829, at
.p. 845

.Yearbook...1966, val. I, pp. 220-221, para. (11)
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Arbitration regarding the Iron Rhine (“ljzeren Rijn”) Railway (Belgium v. Netherlands),
UNRIAA, vol. XXVII, p. 35, a para. 81; see, for example, A. Aust, Modern Treaty Law and
Practice, 2™ edition (Cambridge University Press, 2007), pp. 243-244; M. Fitzmaurice, supranote
84, at pp. 29-31; G. Di Stefano, “L’ interprétation évolutive de la norme internationale”’, RGDIP,
vol. 115 (2011-11), p. 373, a pp. 384 and 389ff; R. Higgins, “Some Observations on the Inter-
Tempora Rule in International Law” in J. Makarczyk (ed.), Theory of International Law at the
Threshold of the 21st Century (Kluwer Law International, 1996), p. 173, at pp.174ff; Sorel & Boré
Eveno, supra note 69, at p. 808, para. 8; P.-M. Dupuy, “Evolutionary interpretation of treaties’ in
E. Cannizzaro (ed.), The Law of Treaties beyond the Vienna Convention (Oxford University Press,

.2011), p. 123, at pp. 125ff; M. Kotzur, “Intertempora Law”, supranote 84, at para. 14

.Yearbook...1966, val. Il, p. 222, para. (16); R. Higgins, supra note 84
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Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua), |1.C.J. Reports
La._;\ 314 ¢2009, p. 213, Declaration of Judge ad hoc Guillaume,at 290, pp. 294ff., paras. 9ff.
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International, resolution on “Le probléme intertemporel en droit international public”, Annuaire de

.I’Institut de droit international (1975), pp. 536ff
Case concerning a boundary dispute between Argentina and Chile concerning the delimitation of
the frontier line between boundary post 62 and Mount Fitzroy, Decision of 21 October 1994,
UNRIAA, vol. XXII, p.3, a p. 43, para. 130; see aso, with respect to the term “watershed”, Case

concerning the Temple of Preah Vihear (Cambodia v. Thailand), Judgment (Merits), 1.C.J.
.Reports 1962, p. 6, at pp. 16-22

Case concerning Kasikili/Sedudu Island, 1.C.J. Reports 1999, p. 1056, at pp. 1060-1062, paras. 21
.and 25

Decision regarding delimitation of the border between Eritrea and Ethiopia (Eritrea v. Ethiopia),
.UNRIAA, vol. XXV, p. 83, p. 110, para. 3.5

Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
.Guinea intervening), Judgment, I1.C.J. Reports 2002, p. 303, &t p. 339, para. 48 and p. 346, para. 59

Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council resolution 276, Advisory Opinion, 1.C.J. Reports 1971,
.p. 16, at p. 31, para. 53

Aegean Sea Continental Shelf case (Greece v. Turkey), Judgment, I.C.J. Reports 1978, 3, p. 32,
&YA 534 (Corr.ly AICN.AL.68B2 ¢« + 1 oL sdl 05l 552 e s A &y cpara 77
Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua), , 1.C.J. Reports
.2009, p. 213, at p. 243, para. 66
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Responsibilities and obligations of States sponsoring persons and entities with respect to activities
.in the Area, Advisory Opinion, ITLOS Reports 2011, p. 10, at para. 117
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Tyrer v. the United Kingdom (1978), Judgment, Application no. 5856/72, ECHR Series A, No. 26,
.para. 31

The Right to Information on Consular Assistance In the Framework of the Guarantees of the Due
Process of Law, Advisory Opinion, 2 October 1999, OC-16/99, para. 114 (‘This guidance is
particularly relevant in the case of international human rights law, which has made great headway
thanks to an evolutive interpretation of international instruments of protection. That evolutive
interpretation is consistent with the general rules of treaty interpretation established in the 1969
Vienna Convention. Both this Court, in the Advisory Opinion on the Interpretation of the
American Declaration of the Rights and Duties of Man (1989) and the European Court of Human
Rights, in Tyrer v. United Kingdom (1978), Marckx v. Belgium (1979), Loizidou v. Turkey (1995),
among others, have held that human rights tresties are living instruments whose interpretation
.must consider the changes over time and present-day conditions.” (footnotes omitted))

Arbitration regarding the Iron Rhine (“ljzeren Rijn”’) Railway (Belgium v. Netherlands),
UNRIAA, vol. XXVII, p. 35, a para. 80: “in the present case it is not a conceptual or generic term
that isin issue, but rather new technica developments relating to the operationéand capacity of the
Aegean Sea Continental Shelf case (Greece v. Turkey), 1.C.J. Reports 1978, p. Lz it ¢railway”
Case concerning the delimitation of the Maritime Boundary between i\ ¢3, at p. 32, para. 77
Guinea-Bissau and Senegal (Guinea-Bissau v. Senegal), Award, 31 July 1989, UNRIAA, vol. XX,
.p. 119, at pp. 151-152, para. 85
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Gardiner, supra note 23, at pp. 253-254; R. Kolb, Interprétation et Création du Droit La._a\ L)
International (Bruylant, 2006), pp. 488-501; J. Arato, “Subsequent practice and evolutive
interpretation”, The Law & Practice of International Courts and Tribunals, vol. 9 (2010), p. 443, at

.pp. 444445, 465ff
Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West

Africa) notwithstanding Security Council resolution 276, Advisory Opinion, 1.C.J. Reports 1971,
.p. 16, at pp. 30-31, paras. 49-51

.Aegean Sea Continental Shelf case (Greece v. Turkey), I.C.J. Reports 1978, p. 3, a p. 31, para. 74
Case concerning the delimitation of the Maritime Boundary between Guinea-Bissau and Laa\ il
Senegal (Guinea-Bissau v. Senegal), Award, 31 July 1989, UNRIAA, vol. XX, p. 119, at pp. 151-152,
.para 85

Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua), , 1.C.J. Reports
.2009, p. 213, at p. 242 para. 64
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.Ibid, Separate Opinion of Judge Skotnikov, p. 283, at p. 285, paras. 9-10  (\\ ¢)

Prosecutor v. Furundzija, Trial Chamber, Judgment, 10 December 1998, ICTY-95-17/1, paras. () \©¢)
.165ff

similarly The Prosecutor v. Alfred Musema, Trial Chamber I, 5l Jails ¢V V4 § 2801 cawdi e I/ (V1T
.Judgment, 27 January 2000, ICTR-96-13-A, paras. 220 ff., in particular para. 228

Second Report for the ILC Study Group on Treaties over Time, in Nolte, supranote 29, p. 213, a  (V\V)
.pp. 246ff
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Ocalan v. Turkey, Judgment (Merits and Just Satisfaction), 12 May 2005, Application No.
46221/99, ECHR 2005-1V, para. 163; Vo v. France [GC], Judgment, 8 July 2004, Application No.
53924/00, ECHR 2004-V1Il, paras. 4 and 70; Johnston et al. v. Ireland, Judgment, 18 December
1986, Application No. 9697/82, ECHR Series A No. 112, para. 53; Bayatyan v. Armenia [GC],
Judgment, 7 July 2011, Application No. 23459/03, para. 63; Soering v. the United Kingdom,
Judgment, 7 July 1989, Application No. 14038/88, ECHR Series A No. 161, para. 103; Al-
Saadoon and Mufdhi v. the United Kingdom, Judgment, 4 October 2010, Application No.
61498/08, paras. 119-120; Demir and Baykara v. Turkey [GC], Judgment (Merits and Just
.Satisfaction), 12 November 2008, Application No. 34503/97, ECHR 2008, para. 76

See e.g. Veldsquez-Rodriguez v Honduras, Judgment, Merits, 29 July 1988, Inter-Am. Ct. H.R.
Series C No. 4, para. 151; The Right to Information on Consular Assistance In the Framework of
the Guarantees of the Due Process of Law, Advisory Opinion, 2 October 1999, OC-16/99,
.paras.130-133, 137

Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Judgment (Merits, Reparations and Costs),
31 August 2001, Series C No. 79, para. 146; dso see Interpretation of the American Declaration of
the Rights and Duties of Man within the Framework of Article 64 of the American Convention on
.Human Rights, Advisory Opinion, 14 July 1989, OC-10/89, Series A No. 10, para. 38
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Mihaly International Corporation v. Democratic Socialist Republic of Sri Lanka (United ()Y ¢)
States/Sri Lanka BIT), Award and Concurring Opinion, 15 March 2002, ICSID Case No.
ARB/00/2, ICSID Reports, vol. 6 (2004), p. 310, para. 33; similarly Autopista Concesionada de
Venezuela, CA v. Bolivarian Republic of Venezuela, Decision on Jurisdiction, 27 September 2001,
.ICSID Case No. ARB/00/5, ICSID Rep., vol. 6 (2004), p. 419, para. 97
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.Yearbook... 1966, Vol. I, p. 221, para. 14

Brierly, Second Report on the Law of Treaties, Yearbook...1951, vol. Il, pp. 70ff.;
Yearbook...1956, vol. I, p. 112; S. Rosenne, “Treaties, Conclusion and Entry into Force” in R.
Bernhardt (ed.), Encyclopedia of Public International Law, vol. 4 (North Holland Publishing,
2000), p. 933 (“[g]trictly speaking it is the negotiation that is concluded through a treaty”);

.Villiger, Commentary, supranote 44, at pp. 78-80, paras. 9-14

Declaration on the European Stability Mechanism, agreed on by the «JL_zl| S e ¢l
.Contracting Parties to the TESM, 27 September 2012
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Gardiner, supranote 23, at ¢\_9 a4 il 4 ¢Congtitutional Court, BVerfGE Voal. 40, 141, p. 176

.pp. 215-216

Yasseen, supra note 24, at p. 38; Jennings & Waitts (eds.), supra note 64, p. 1274, para. 632 (\Y2)
("but, on the other hand, too long a lapse of time between the treaty and the additional agreement
.might prevent it being regarded as made in connection with ‘the conclusion of’ the treaty™)

See Yearbook...1966, vol. II, p. 221, para. (14); see dso Villiger, Commentary, supranote 44, at  (\Y+)
p. 431, paras. 20-21; see dso K. J. Heller, “The Uncertain Lega Status of the Aggression
.Understandings’, Journal of International Criminal Justice, vol. 10 (2012), p. 229, at p. 237

Villiger, Commentary, supra note 44, a p. 80, para. 15; P. Gautier, “Commentary on Article2 of the (YY)

Vienna Convention” in O. Corten and P. Klein (eds.), The Vienna Convention on the Law of Treaties

— A Commentary, vol. | (Oxford University Press, 2011), p. 33, a pp. 38-40, paras. 14-18; J.

Klabbers, The Concept of Treaty in International Law (Kluwer Law International, 1996), pp. 49-50;

seeaso A. Augt, “The Theory and Practice of Informal Internationa Instruments’, International and
.Comparative Law Quarterly, vol. 35 (1986), p. 787, at pp. 794ff
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Yearbook...1966, vol. |1, p. 232; see dso Villiger, Commentary, supranote 44, at p. 513, para 7, (\YY)
P. Sands, “Commentary on Article 39 of the Vienna Convention” in O. Corten and P. Klein (eds.),

The Vienna Convention on the Law of Treaties — A Commentary, vol. Il (Oxford University Press,
.2011), p. 963, at pp. 971-972, paras. 31-34
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Official Records of the United Nations Conference on the ! ("4l s 52" e e 08,
Law of Treaties, First session, Vienna 26 March — 24 May 1968, A/CONF.39/11, p. 169; Fox, supra
.note 69, at p. 63

Territorial Dispute (Libyan Arab Jamahiriya v. Chad), 1.C.J. Reports 1994, p. 6, a pp. 34ff.
.paras. 66ff

Case concerning Sovereignty over Pulau Ligitan and Pulau Sipadan, 1.C.J Reports 2002, p. 625, &t p.
WY Ul g e S S0 (gLl — Sty gt Akl 223 (3 4656, para 61
Ll (6 g n e Gaalall Bb O el 8 e Sualaoll 32 0l bl OF QU ez
Case concerning the Gabcikovo-Nagymaros Project (Hungary v. Slovakia), «"leks 2ok 4.:L<»\4
Judgment, I.C.J Reports 1997, p. 7, a p. 77, para 138, see dso Case concerning Maritime
Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain), Judgment
.(Jurisdiction and Admissibility), 1.C.J Reports 1995, p. 6, at p. 122, para. 28 (“subsequent conduct”)

See “Scheduling guiddines” in WTO Pane Report, Mexico — Measures Affecting
Telecommunications Services, WT/DS204/R, 2 April 2004, and in WTO Appellate Body Report,
US— Measures Affecting the Cross-Border Supply of Gambling and Betting Services,
WT/DS285/AB/R, 7 April 2005; to qualify a“1981 Understanding” in WTO Pand Report, US — Tax
Treatment for “Foreign Sales Corporations”, WT/DS108/R, 8 October 1999; “Tokyo Round SCM
Code’ in WTO Panel Report, Brazil — Measures Affecting Desiccated Coconut, WT/DS22/R, 17

October 1996, and a “waiver” in WTO Appellate Body Report, EC — Bananas 11, Second Recourse
.to Article 21.5, WT/DS27/AB/RW2/ECU, WT/DS27/AB/RW/USA, 26 November 2008
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C.C.F.T. v. United States, UNCITRAL Arbitration under NAFTA Chapter Eleven, Award on () YA)
Jurisdiction, 28 January 2008; see also Compaiiia de Aguas del Aconquija S.A. and Vivendi
Universal S.A. v. Argentine Republic, Decision on the Chalenge to the President of the
Committee, 3 October 2001, ICSID Case No. ARB/97/36, ICSID Rep. (2004), p. 168, at p. 174,
para. 12; P. Merkouris and M. Fitzmaurice, “Canons of Treaty Interpretation: Selected Case
Studies from the World Trade Organization and the North American Free Trade Agreement” in M.
Fitzmaurice, O. Elias and P. Merkouris (eds.), Treaty Interpretation and the Vienna Convention on

.the Law of Treaties: 30 Years on (Martinus Nijhoff Publishers, 2010), p. 153, at pp. 217-233

C.C.F.T. v. United States, UNCITRAL Arbitration under NAFTA Chapter Eleven, Award on () Y9)
JJurisdiction, 28 January 2008, paras. 174-177

AAY=YAL Q\J,E.AJMM'C}.-JJ/ D)
Aguas del Tunari SA v. Republic of Bolivia :J—W sy ¢V AA=VAA &) &l cands o> ) (1 £))
(Netherlands/Bolivia Bilateral Investment Treaty), Decision on Respondent’s Objections to

Jurisdiction, ICSID Case No. ARB/02/3, 21 October 2005, ICSID Review — Foreign Investment
.Law Journal, vol. 20 (2005), p. 450, at pp. 528ff, paras. 251ff

.Yearbook...1966, vol. II, pp. 221-222, para. (15) () ¢Y)
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Ibid., paras. 366-378, in particular 372; Linderfalk, On the Interpretation of Treaties, supranote () ¢V)
.74, a pp. 164ff

Case concerning Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark  (\ ¢A)

.v. Norway), Judgment, 1.C.J. Reports 1993, p. 38, at p. 51, para. 28
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Waldock, Third Report on the Law of Treaties, Yearbook...1964, vol. II, pp. 61-62, paras. (32)—
(33); Case concerning the Temple of Preah Vihear (Cambodia v. Thailand), 1.C.J. Reports 1962,
p. 6, p. 23; Case Concerning Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Judgment (Jurisdiction and Admissibility), I.C.J. Reports
1984, p. 392, at p. 410, para. 39; Dispute between Argentina and Chile concerning the Beagle
.Channel, UNRIAA, vol. XXI, p. 53, a pp. 186-187, paras. 168-169

NAFTA Arbitral Panel Final Report, Cross-Border Trucking Services (Mexico v. United States of
.America), No. USA-MEX-98-2008-01, adopted 6 February 2001, para. 224
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For example, WTO Panel Report, US — Section 110(5) Copyright Act, WT/DS160/R, 15 June (\o¢)
2000, para. 6.55; WTO Panel Report, US — Continued Existence and Application of Zeroing
Methodology, WT/DS350/R, 1 October 2008, para. 7.173; WTO Appellate Body Report, US —
Definitive Anti-Dumping and Countervailing Duties on Certain Products from China,
WT/DS379/AB/R, 11 March 2011, para. 335-336; CMS Gas Transmission Company v. Argentine
Republic (United States/Argentina Bilateral Investment Treaty), Decision on Objections to
Jurisdiction, 17 July 2003, ICSID Case No. ARB/01/8, ICSID Rep., vol. 7 (2003), p. 492, para. 47;
V v. the United Kingdom [GC], Judgment (Merits and Just Satisfaction), 16 December 1999,
Application No. 24888/94, ECHR 1999-1X, para. 73; Kart v. Turkey [GC], Judgment (Merits and
Just Satisfaction), 3 December 2009, Application No. 8917/05, para. 54; Sigurdur A Sigurjénsson
v. Iceland, Judgment (Merits and Just Satisfaction), 30 June 1993, Application No. 16130/90,
.ECHR Series A No. 264, para. 35

.Karl, supranote 79, at pp. 115ff (o ©)
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.Yearbook...1964, vol. I1, p. 204, para. 13; seeaso Yearbook...1966, val. |1, pp. 221-222, para. (15)

WTO Appellate Body Report, Japan — Alcoholic Beverages I, WT/DS8/AB/R, WT/DS10/AB/R
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.Journal of International Law, vol. 19 (2008), p. 301, at p. 345
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Jong-Cheol v. The Republic of Korea, Views, 27 July 2005, Communication No. 968/2001, (\VY)
.CCPR/C/84/D/968/2001
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Yoon and Choi v. The Republic of Korea, Views, 3 November 2006, La_:\ bl cw’c.a-jf/ V)
.Communication nos. 1321/2004 and 1322/2004, CCPR/C/88/D/1321-1322/2004, para. 8.4

The M/V *“SAIGA” (No. 2) Case (Saint Vincent and the Grenadines v. Guinea), Judgment, ITLOS (Vo)
.Reports 1999, p. 262, at paras. 155-156
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The M/V *“SAIGA” (No. 2) Case (Saint Vincent and the Grenadines v. Guinea), Judgment, ITLOS  (\VYV)
Reports 1999, p. 262, at paras. 155 and 156; see also The “Tomimaru” Case (Japan v. Russian
Federation), Prompt Release, Judgment, ITLOS Reports 2005-2007, p. 74, para. 72; Southern
Bluefin Tuna Cases (New Zealand v. Japan; Australia v. Japan), Provisional Measures, Order of

.27 August 1999, ITLOS Reports 1999, p. 280, at paras. 45 and 50

The Prosecutor v. Goran Jelisi¢, Trial Chamber, Judgment, 14 December 1999, IT-95-10-T, para. (\YA)
61; similarly Prosecutor v. Radislav Krstic, Trial Chamber, Judgment, 2 August 2001, T-98-33-T,
.para. 541
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WTO Appellate Body Report, EC — Computer Equipment, WT/DS62/AB/R, WT/DS67/AB/Rand () AY)
WT/DS68/AB/R, 5 June 1998, at para. 90. See also |. van Damme, Treaty Interpretation by the
.WTO Appellate Body (Oxford University Press, 2009), p. 342

WTO Appellate Body Report, US — COOL, WT/DS384/AB/R and WT/DS386/AB/R, Lm\ s (YAD)
.29 June 2012, para. 452

Sempra Energy International v. Argentine Republic, Award, 28 September 2007, ICSID Case No.  (\A©)
ARBJ/02/16, para. 385; see adso Enron Corporation and Ponderosa Assets, L.P. v. Argentine
Republic, Award, 22 May 2007, ICSID Case No. ARB/01/3, para. 337; WTO Panel Report, US —

.Large Civil Aircraft (2nd complaint), WT/DS353/R, 31 March 2011, fn. 2420 in para. 7.953

.Villiger, Commentary, supranote 44, at p. 431, para. 22  (\ A7)
.Linderfalk, On the Interpretation of Treaties, supranote 74, at p. 166  (\AY)

WTO Appellate Body Report, Japan — Alcoholic Beverages 1I, WT/DS8/AB/R, WT/DS10/AB/R (Y AA)
.and WT/DS11/AB/R, 4 October 1996, section E, p. 13
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Case concerning Rights of Nationals of the United States of America in Morocco (France v. United
.States of America), Judgment, 1.C.J. Reports 1952, p.176, &t p. 211

Case concerning the question whether the re-evaluation of the German Mark in 1961 and 1969
constitutes a case for application of the clause in article 2 (e) of Annex | A of the 1953 Agreement on
German External Debts between Belgium, France, Switzerland, the United Kingdom of Great Britain
and Northern Ireland and the United States of America on the one hand and the Federal Republic of

.Germany on the other, Award, 16 May 1980, UNRIAA vol. XIX,p. 67,at pp. 103-104, para. 31

Question of the tax regime governing pensions paid to retired UNESCO officials residing in France,
.Award, 14 January 2003, UNRIAA, vol. XXV, p 231,a p. 257, para. 66 and p. 259, para. 74

See Chanaki, supra note 69, at pp. 323-328; Gardiner, supra note 23, a p. 239; M. Kamto, “La
volonté de I’ Etat en droit international”, Recueil des cours, vol. 310 (2004), p. 9, pp. 142-144;
.Dorr, supranote 68, at pp. 555-556, para. 78
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Iran-United States Claims Tribunal, Award No. 108-A-16/582/591 FT, The United States of (V)
America, and others and The Islamic Republic of Iran, and others, Iran-USCTR, vol. 5 (1984), p.
57, a p. 71; similarly Iran-United States Claims Tribunal, Interlocutory Award No. ITL 83-B1-FT
(Counterclaim), The Islamic Republic of Iran v. the United States of America, Iran-USCTR
(2004-2009), vol. 38, p. 77, a pp. 124-125, paras. 127-128; see also Iran-United States Claims
Tribunal, Interlocutory Award No. ITL 37-111- FT, International Schools Services, Inc. (ISS) and
Nationa Iranian Copper Industries Company (NICICO), Iran-USCTR, vo. 5 (1984), p. 338,
Dissenting Opinion of President Lagergren, p. 348, at p. 353: “the provision in the Vienna
Convention on subsequent agreements refers to agreements between States parties to a treaty, and
a settlement agreement between two arbitrating parties can hardly be regarded as equa to an
agreement between the two States that are parties to the treaty, even though the Islamic Republic

.of Iran was one of the arbitrating partiesin the case”
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Cour d’appel de Paris, Mellerio c. Isabelle de Bourbon, ex-Reine d’Espagne, 3 «JUll e s ¢ i)
June 1872; Tribunal civil de la Seine, Seyyid Ali Ben Hammond, Prince Rashid c. Wiercinski, 25 July
1916; Cour d'appel de Paris, Ex-roi d’Egypte Farouk c. s.a.r.l. Christian Dior, 11 April 1957,
reproduced in Journal du droit international (1957), pp. 716-718; Tribuna de Grande Instance de la
Seine, Société Jean Desses c. Prince Farouk et Dame Sadek, 12 June 1963, reproduced in Clunet,
1964, p. 285 and, English version, in ILR, vol. 33, pp. 37-38; United States of America v. Noriega
¢(1990) 746 F.Supp. 1506; In re Estate of Ferdinand Marcos, 25 F.3d 1467, 1471 (9th Cir. 1994);
Pinochet (Auto de Awa—3 (3 YA3A b s/l dl o 53 ¥ 3 Wl ama U led) A
.solicitud de extradicion de Pinochet, Madrid, 3 November 1998)
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Yearbook ...1958, vol. 11, p. 98, para. (4) of the Lzt "alels” &bk asladll Y ) e Bladt" Of
.(commentary to article 29 of the draft articles concerning diplometic intercourse and immunities

Arafat e Salah, Rivista di diritto internazionale, vol. LXIX (1986), p. 886; «JUl Lew Je ¢ il (Y40)
Ferdinand et Imelda Marcos c. Office fédéral de police, ATF 115 Ib 496, partialy reproduced in
Revue suisse de droit international et de droit européen (1991), pp. 534-537 (English version in
ILR, vol. 102, pp. 198-205); House of Lords, Regina v. Bartle and the Commissioner of Police for
the Metropolis and Others Ex Parte Pinochet, 24 March 1999, reproduced in ILM, vol. 38, 1999,
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p. 592; Court of Appea of Paris (Chambre d'accusation), Affaire Kadhafi, Judgment of 20
October 2000 (English version in ILR, vol. 125, p. 495, at p. 509); H.S.A. et al. v. S.A. et al.,
Decision related to the indictment of Ariel Sharon, Amos Y aron and others, No. P.02.1139.f, 12
February 2003, reproduced in ILM, vol. 42, No. 3 (2003), p. 596, at p. 599; Supreme Court of
Sierra Leone, Issa Hassan Sesay a.k.a. Issa Sesay, Allieu Kondewa, Moinina Fofana v. President
of the Special Court, Registrar of the Special Court, Prosecutor of the Special Court, Attorney-
General and Minister of Justice, Judgment of 14 October 2005, SC No. 1/2003; Case against Paul
U —= 9 .Kagame Spain, Auto del Juzgado Central de Instruccién No. 4 (2008), pp. 156-157
Association fédération nationale des victimes d’accidents collectifs “Fenvac ! (azadl L2l
SOS catastrophe”, Association des familles des victimes du Joola et al., Paris Chambre d’instruction
de la Cour d’Appel, Judgment, 16 June 2009 ; confirmed by the Cour de Cassation, Judgement, 19
January 2010; Khurts Bat v. Investigating Judge of the German Federal Court, High Court of Justice
Queen's Bench Divison Adminigtrative Court, Judgment, 29 July 2011 ([2011] EWHG 2020
(Admin), para. 55); and Nezzar case, Swiss Federal Criminad Court, Judgment, 25 July 2012 (case
Cour d’Appel de Paris, Pole 7, Deuxieme Lu\ ity .No. BB.2011-140, legd ground No. 5.3.1)

.chambre d’instruction, Judgment, 13 June 2013
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.Arrest Warrant case, para. 55

“Jurisdictional immunity may well bar prosecution for a certain period or for certain offences; it
cannot exonerate the person to whom it applies from all criminal responsibility” (Arrest Warrant
.case, para. 60)
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According to Claus Kref (“Reflection on the ludicare Limb of the Grave Breaches Regime”
Journal of International Criminal Justice, vol.7 (2009), p. 789, what the iudicare limb of the grave

breaches regime actualy entailsis a duty to investigate and, where so warranted, to prosecute and
convict.

Jean S. Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary, vol. IV s
. (International Committee of the Red Cross 1958) 593
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The Court at para. 442 did not exclude other baseswhenit ."\gzY 5 3 el 26 56lall 31 LY o
observed that “Article VI only obliges the Contracting Parties to institute and exercise territorial
criminal jurisdiction; while it certainly does not prohibit States, with respect to genocide, from
conferring jurisdiction on their criminal courts based on criteria other than where the crime was
committed which are compatible with international law, in particular the nationality of the

.accused, it does not oblige them to do so”

.Belgium v. Senegal, paras. 71-121

The Court notes that art. 7 (1) of the Convention against Torture is based on a similar provision
contained in the 1970 Hague Convention (ibid., para 90). As Judge Donoghue puts it: “The
dispositive paragraphs of today’s Judgment bind only the Parties. Nonetheless, the Court's
interpretation of a multilateral treaty (or of customary international law) can have implications for
other States. The far-reaching nature of the legal issues presented by this case is revealed by the
number of questions posed by Members of the Court during oral proceedings. ...." (Declaration of

.Judge Donoghue in Belgium v. Senegal, para. 21)

.Belgium v. Senegal, para. 99
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Report of the AU-EU Technical ad hoc Expert Group on the Principle of Universal Jurisdiction  (£Y)
(8672/1/09/Rev.1), annex, para. 11. The International Court of Justice in Belgium v. Senegal holds
that the performance by States parties to the Convention against Torture of their obligation to
establish universal jurisdiction of their courts is a necessary condition for enabling a preliminary

inquiry and for submitting the case to their competent authorities for the purpose of prosecution
.(Belgium v. Senegal, Judgment, para. 74)
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According to one author, “The principle of aut dedere aut judicare overlaps with universa
jurisdiction when a State has no other nexus to the alleged crime or to the suspect other than the
mere presence of the person within its territory.” (Mitsue Inazumi, Universal Jurisdiction in
Modern International Law: Expansion of National Jurisdiction for Prosecuting Serious Crimes

.under International Law (Intersentia, 2005), p. 122)

Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium) 1.C.J. Reports 2002, p. 3, Joint Separate Opinion of Judges Higgins, Kooijmans and
.Buergenthal, para. 42
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.Belgium v. Senegal, paras. 76, 77

N8 (e o I

(¢9)

(¢0)

(Y

(£Y)
(EN)

GE.13-62499



A/68/10

GE.13-62499

Z\Q.JL..«._S\ sdalall C}\p}ﬁ ;yé&ﬁ:ﬁjb (\AY\M% cule suslss”
VU e oY) S Al 3305 5o lgie o Al
by el jasadl Jm psd ol Ol e pn p NI e o A
iles 3 Aol @,J&w@\ o)l o LB L] o S
VoG e oMY il
Q)_<;J\_9L@.~.La\d\}f}nwd\dowwwuw\ubj@)
9_4‘-) M‘L@-‘r—*—” ci«f@\)\rﬂl.wjb ‘beC“’-;J\”‘u‘Y)M
o e e bl 38 0 pind 3 2l ony ) e LW el B g o0
Dl | sf\cujjx D] e iy 7 el a6 S U
V'@_JL’ M) mj.a.,b.u-&\dnuw\ gl 52 O cJJCﬁ
€O LT 5 o)l VL ey B of Ka Y
Y1y B way Lladl) olile slael 2l ol G o) ) Ly
G Al g o ge DI YU ikl 52l D1 gls U JU L oy
e S ) Al ol b ol edag (umd&\bijﬂbj
ng&_wL@awMLgﬁ\djbg\ u%}\\.é&j.e)j.b&.ﬂc\j}\
e b Lol 3L Leadi] (3 4 4l o gy ) a0 (s Sy mudim
Va3l 5, S J gl Sl O gla ol OF e (L f 503
9 s AW olal Uy ) 2Ll BN 1) ) o) 7, O 2
(V) ¢ gio g talll Litho o8, 2508 By W pl) 05T Lakie 35
o NI OF ¢l S Ao (Sl iad (3 2SN & S5 L 2aSTEL oY)

-YVv

ﬂL&S\L}M M”"E\J\_é-b

dgla a) da-dl wlake ) aadl Al pl ) 2811 (3 ga ST ol Y
( oy A5 pl VNI 2B ) OB ¢ rilly s g0 S L‘\}.}\ 2 Yy

AT SR (e 2
Y 8 A (]
AV=AC LAY (i o
AN SR e 2 L)
AT SR (e 2
Ao b Al (k] I
Y 8 A (]
A8 A (]

(£%)
SR
Cap;
CAD
Cap;
9
(°°)
R

172



A/68/10

173

13 b sl ol 8y e o f L s V@V ye g
A 1 (Y Bl L ) L 1l Y oF (500 M 38
VRl U gl 056 o 655k ey e 3

3 8 ol 090 LSBL WY ks Alad) Skl oY) doss Of s e
(Vb ezill ao ¢ Ko Ul @B ) Lo Yy (S22

S o D o ey b0l lide (T a Y et WS ST s Tt e
OV hne i lgn O gin 3 gl Sl oY)

el oL e b ol 2L - YA

Al i A e A 2L BV U s V) ke 05N
et dom gy ) gl ol Las g0 o Y Uy STy i ) 1SS
s 3

Sl e ) o e AL ws asbaay) Se Y ekl VL B e
ol TVl T a4 4 azal) a8 ae ) e SN e o5 e
JE51 3 3155 Y L 0L G pad degr Bl Lo 35 2 ) L)

Chili Komitee Nederland v. Pinochet, Ct. of Appeal of Amsterdam, 4 Jan. 1995 La._:\ =
Netherlands Yearbook of International Law, vol. 28 (1997) pp. 363—-365, in which the Court of
Appeal held that the Dutch Public Prosecutor did not err in refusing to prosecute former Chilean
President Pinochet while visiting Amsterdam because Pinochet might be entitled to immunity from
prosecution and any necessary evidence to substantiate his prosecution would be in Chile with
which the Netherlands had no cooperative arrangements regarding criminal proceedings. See
Kimberley N. Trapp, State Responsibility for International Terrorism (Oxford: Oxford University

.Press 2011), p. 88, fn. 132

.Belgium v. Senegal, paras. 90, 94

A \Vj VYo JUJ,E.AJ\ ¢M'C}.-JJ/

Separate Opinion of Judge Gancado Trindadein that case s>/, .10y V) ¢ oU a4l ¢W'C,»,J/
at paras. 148, 151-153; Dissenting Opinion of Judge ad hoc Sur in the same case at para. 50; and
.Dissenting Opinion of Judge Xue, at para. 28

.Belgium v. Senegal, para. 120
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«(AIB7/10) <)+ 5, Gl O gzl y dmplad] &) gl)l cdole)) dmonel) Lo S S i) (Y 0N Y ole
European Court of Human Rights, Bozano v. France, Judgment of 18 December 5 ~—: J! J2dl
1986, Application No. 9990/82, paras. 52-60, where the European Court of Human Rights has
held that extradition, disguised as deportation in order to circumvent the requirements of
extradition, isillegal and incompatible with the right to security of person guaranteed under art. 5
.of the European Convention on Human Rights
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See the reasoning in Belgium v. Senegal, paras. 85-86. Therefore, the Court rules that financia
difficulties do not justify Senegal’s failure to comply with the obligations under the Convention
against Torture (ibid., para. 112). Likewise, seeking guidance from the African Union does not

.justify Senegal’ s delay in complying with its obligation under the Convention (ibid)
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Belgium v. Senegal, para. 120. As also explained by Judge Cangado Trindade,

(\e)

“... The conduct of the State ought to be one which is conducive to compliance with the obligations

of result (in the cas d’espece, the proscription of torture). The State cannot alege that, despite its
good conduct, insufficiencies or difficulties of domestic law rendered it impossible the full
compliance with its obligation (to outlaw torture and to prosecute perpetrators of it); and the Court
cannot consider a case terminated, given the alegedly ‘good conduct’ of the State concerned.”
(Separate Opinion of Judge Cangado Trindade in Belgium v. Senegal, para. 50 and see aso his full

.reasoning in paras. 43-51)

Ogl @ L d a3 e YA W) L) ol 2dll oda 259 «Belgium v. Senegal, paras. 100-102
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.Dissenting Opinion of Judge Xue, at para. 42 (dissenting on other points)
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Contemporary Application (2011) (see chapter 9 on “A Survey of National Legidation and
Prosecutions for Crimes Against Humanity”); International Committee of the Red Cross,
International Humanitarian Law National Implementation Database (updated periodicaly), at
IS0 ) DL Gai 05U sl SU Wl T Al ys 5y hitpr/wwicre. orglih-nat nst
Slay i et L 85 Bl Y1 3 el gl i OF L sl g dnalss 85
e (3 GBILYI J gl e ol 13) 1587 adl ods il )y — 2Ll s o) ) aib
ol dans O 2 gs IS oty o OF e plladl s (3 2l n o8 )1 e (bl Loy
ot O s 1S oty o 0l S0 35y el Ly ol il e 5 R ) Ll
Bl e s Je s dley (g o) OIS e ol stedl Al e Bl aslad)l LY
eV Ly ol olis md OV e 7 (3 2,0 4 Bk y Sl 25 asel G Jal OF )

T B bl ) eSS e S E Ty ol i sds (3

V)

GE.13-62499



A/68/10

GE.13-62499

o Ol by ol Jadll ezl o) J 9l Glan Ledy L] plaaiV) e

b aslad) UL V) OV e ST 3 ol sds mend ¥ LYY A
1B Cllamo y el )l e i I (31 A ST Al G Lle ) eSS ) o1 )
LT 3 oo sl W) e ) o Ll 8 Bl e O 1LY J s s

(WY 3 2T O b B (3 a0 0SS o) bl 8y
u_»LﬁungwY\uN(Umdukdjswgmg\u\!&\dgbub) —-\Y
A.Sjbu,nu.]a\-@‘ il y gl Bl 2SS ) ases b Byl A5 2SS
e N g pls e A B3 e WY pais, jasedd) od 6
Lyl ez 2 S Y il Say ol Gy o)l > ks

(el Y eda ¢ L] (3 ) pean ¥ &Yy el Loy plas

a2 A bl Ailad) dolll plag g g2 M b Jo —sla

oS OF () W bl s ¢ pogn o o OF 8 e mmlll 0y 30 0 8
e e OF (05 tan gy Lol 05U £ 0 sl Gl Lad J gl Sl
Q\ (C)) u.;).,\__ﬁ\) LSA)A_J\J;)J;J\@(M\JM\_(&,« ‘ij\-“ M)\.f.,\..&.,a
(M)u-’}u‘j f)"\“'“ J)}Jé..vu ))u\.e) \JJ&'— ng,o

H&(W\du\f%jnzfp}h \Mcl:c(c)}(u)d.\.mjbdlmw) -\o
isla 3l de\ijju,‘u@,\\ JMU WU\ JM\L}WLL\@,M\ < gl
iyl st i oSy sl Al S a3 (3 i sl aslidd PN
Slebl g (O sl pond ol 1Sy (ly ) ad gl aslid) 1Sy Ll Ll 56 )
s LU 3 (3 ad) AUl e 2808 5 13N 22Le OB (23 Je 3 dle
IVERSINP S S P Pt RNt IR RERIT- NI g PSSUEN
LY A3y s )i e JU1 s (3 del) a L) JlesY) Je a3WsY) ables
Lol Bl Y ey sl ) B e ¢ gty PRSI G Ll ailal)
P @2 & I o 0gbedl Lze el Al i) ey O s 1R B
sy (B s BILY) o ol 0555 )

(OVRAV)YTA 8 (W o Ty b ad) 199y L. e
.AICN.4/630

AN
O

182



A/68/10

183

AUl ) )l e 1S Glazsl J sl ol () il e Lsy =) %
b Lslazaly (s l) 2k 2aS) sLts] o iy L™ (8ol 20,01 (140 e
s OISl e ) J gl ey i pal) A5 1A e e 8 S
o) gta A i b ) ol glan Wl ST plexal Slay eSS e Adlaey
b5 (S sds s so 3y . S T 2l Ol e Y 66 pled) 2 )
s e iy ALYl do A Olas Belall Sae 23U slaxel (3 J 5!
sla e el ol S W) ol (3 ) s e B oy 8 S5 e
S Y e LR APRUR S S PC A PPE A PRV KT SO BUVI U

R U (NN T P WU RICH P SR PR NCE (PO AW Py

g A g Jgud

Tald) 855 (3 1 flall Lehee zalip J g s b1 Vi Bl LT 1S -y Y
By Y VT s Gy (3 Resbid) a3 sl o7 bl e el
B3l B 5 g3 oW1 28 OF omll) s g0 05 calgt] gl el Jb 595, 38
Dol A Ay ol e et Ky Lm0 G s
Suzb able SIS 3 gy OF 1 G Jolge e g g ol pli) Ui gz (M5 dm
Al 0L slizel e OOt ot 2 sl 5l (S8 w3y vge Sl gm0
3 B 8 L0188l & sl s lan e 2lelST B e slezel e 5,56 0 S

A el ol gl

8\}\

International Law Commission

Principles of International Law Recognized in the Charter of the Nurnberg Tribunal and
in the Judgment of the Tribunal, with Commentaries, Yearbook...1950, vol. Il, p. 374.

draft code of crimes against the peace and security of mankind, Yearbook...1996, vol. |1
(Part Two), para. 50.

Preliminary, Second, Third, and Fourth Reports on the Obligation to Extradite or
Prosecute, 2006-2008 and 2011 (A/CN.4/571, A/CN.4/585 and Corr.1, A/CN.4/603 and
A/CN.4/648, respectively).

=9l

L. Sadat (ed.), Forging a Convention for Crimes against Humanity (2011) (containing k!
.testimonials and endorsements)
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Case-law

ICC: Various cases, including Bemba Gombo, Gbagbo, and Katanga & Ngudjolo cases.

ICTY: Various cases, including Blaski¢, Milutinovi¢, Kordi¢, Kunarac, Kupreskié,
Marti¢, Seselj, Sikirica, Simi¢, Staki¢, Stankovié, Strugar, Tadi¢, and Vasiljevi¢ cases.

ICTR: Various cases, including Akayesu, Bagilishema, Bagosora, Bisengimana, Bikindi,
Bucyibaruta, Gacumbitsi, Kajelijeli, Kambanda, Kamuhanda, Karemera, Karera,
Kayishema & Ruzindana, Mpambara, Muhimana, and Musema cases.

SCSL: Various cases, including Brima, Fofana and Kondewa, Sesay, and Taylor cases.

East Timor Special Panels: Various cases, including the decisions available at
http://socrates.berkel ey.edu/~warcrime/ET-special -panel s-docs.htm.

Cambodia Extrordinary Chambers: Various cases, including Kaing Guek Eav and Nuon
Chea et al. cases.
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