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Symbols of United Nations documents are composed of capital letters
combined with figures. Mention of such a symbol indicates a reference to a United
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Chapter |
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I ntroduction

1. The first session of the Ad Hoc Committee on the Administration of Justice at
the United Nations was convened in accordance with General Assembly decision
62/519. The Committee met from 10 to 18 and on 21 and 24 April 2008, at the
Headquarters of the United Nations in New York.

2. In accordance with decision 62/519, the Committee is open to all States
Members of the United Nations or members of specialized agencies or of the
International Atomic Energy Agency.

3. The session was opened by the Assistant Secretary-General for Legal Affairs,
Larry D. Johnson, on behalf of the Secretary-General.

4. At its 1st meeting, on 10 April 2008, the Committee elected its Bureau, as
follows:

Chair person:
Ganeson Sivagurunathan (Malaysia)

Vice-Chairpersons:
Lebohang Fine Maema (Lesotho)
Thomas Fitschen (Germany)
Andris Stastoli (Albania)

Rapporteur:
Yella Zanelli (Peru)

5. The Director of the Codification Division of the Office of Legal Affairs,
Mahnoush H. Arsanjani, acted as Secretary of the Committee. The Deputy Director
of the Division, George Korontzis, acted as Deputy Secretary of the Committee and
as Secretary of the Working Group of the Whole. The Codification Division
provided the substantive services for the Committee.

6.  Atits 1st meeting, the Committee adopted the following agenda (A/AC.275/L.1):
1. Opening of the session.
2 Election of officers.
3 Adoption of the agenda.
4.  Organization of work.
5

Continued work on the legal aspects of the item “Administration of
justice at the United Nations”, taking into account the results of the
deliberations of the Sixth Committee on the item, previous decisions of
the General Assembly and any further decisions that the Assembly may
take during its sixty-second session prior to the meeting of the Ad Hoc
Committee.

6.  Adoption of the report.
7.  The Committee had before it:
(a) General Assembly decision 62/519;
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(b) A letter dated 20 November 2007 from the President of the General
Assembly to the Chairman of the Fifth Committee (A/C.5/62/11);

(c) General Assembly resolutions 61/261 and 62/228;

(d) A note by the Secretary-General entitled “Administration of justice:
further information requested by the General Assembly” (A/62/748 and Corr.1).

08-32062
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Proceedings

8.  The Committee held two plenary meetings, on 10 and 24 April 2008.

9. Atits 1st meeting, on 10 April 2008, the Committee adopted its programme of
work and decided to proceed with its discussions as a working group of the whole.
The Committee also held a general exchange of views, during which delegations
made statements. A summary of the debate is contained in section III below.

10. The Working Group of the Whole held five meetings, on 11, 14, 21 and
24 April 2008, including two question-and-answer meetings on 14 April, in which
representatives of the Department of Management, the Office of Legal Affairs, the
Office of Human Resources Management, the Office of the Ombudsman, the
Secretariat of the United Nations Administrative Tribunal and the Panel of Counsel
answered questions raised by delegations.

11. The Working Group organized its work by addressing the legal aspects of the
note by the Secretary-General, including the scope of the new system of
administration of justice, legal assistance for staff, and jurisdiction and powers of
the Dispute Tribunal and the Appeals Tribunal, as well as the draft statutes of the
Tribunals. An informal summary of the discussions in the Working Group is
annexed to the present report (see annex ). The summary was prepared by the
Chairperson for reference purposes only and not as a record of the discussions.

12. In several rounds of informal consultations, convened from 11 to 21 April
2008, coordinated by Thomas Fitschen, Vice-Chairperson of the Committee, the
draft statutes of the United Nations Dispute Tribunal and the United Nations
Appeals Tribunal (see A/62/748 and Corr.1, annexes I and II) were thoroughly
considered, on a preliminary basis.

13. At its 2nd meeting, on 24 April 2008, the Ad Hoc Committee decided to annex
to its report the coordinator’s informal summary of the preliminary observations
made in the informal consultations on the draft statute of the United Nations Dispute
Tribunal and on the draft statute of the United Nations Appeals Tribunal.

14. At the same meeting, the Ad Hoc Committee adopted the recommendation
contained in section IV of the present report.

15. Also at the same meeting, the Ad Hoc Committee decided to authorize its
Chairman to address a letter to the President of the General Assembly requesting
him to bring the letter, together with its enclosures, including two annexes
containing the coordinator’s informal summary of the preliminary observations
made in the informal consultations on the draft statute of the Dispute Tribunal and
on the draft statute of the Appeals Tribunal, to the attention of the Chairperson of
the Fifth Committee.

16. At its 2nd meeting, on 24 April 2008, the Committee adopted the report on its
first session.
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Chapter 111

A.

General comments madein plenary meeting

General aspects

17. Delegations reiterated their support for a new system of administration of
justice characterized by independence, transparency, efficiency, professionalism and
accountability. The need for the new system to be consistent with relevant principles
of international law, including those relating to the rule of law and due process, was
emphasized by some delegations. It was also observed by some delegations that
compliance with such principles as impartiality, efficiency and accessibility should
not be compromised by cost-based considerations. Some other delegations observed
that recommendations of the Ad Hoc Committee that did not take into account
budgetary considerations would be of a limited value, and noted the role of the Fifth
Committee with respect to administrative and budgetary matters.

18. The delegations welcomed the progress achieved so far, including the adoption
of General Assembly resolution 62/228, in which the Assembly decided to establish
a two-tier formal system of administration of justice at the United Nations. The
recent appointment of four members of the Internal Justice Council was also
welcomed.

19. Some delegations stressed the importance of meeting the deadline of 1 January
2009 for the implementation of the new system and called for the adoption of the
necessary decisions to enable the new system to become operational, as planned. It
was also observed that, in the light of new experiences, such decisions could be
reviewed in the future.

20. The view was expressed that the Committee should focus its attention on the
legal aspects of the reform of the administration of justice, in particular on the
elaboration of the statutes of the United Nations Dispute Tribunal and the United
Nations Appeals Tribunal, and that discussions should not be reopened on issues on
which the General Assembly had already taken a decision in resolution 62/228.

Scope ratione personae of the new system of administration of justice

21. Some delegations emphasized that it was essential to ensure that all staff
members, regardless of their duty stations, have full access to the new system of
administration of justice. The view was also expressed that, while non-staff
personnel could be granted access to the informal system of justice, granting them
access to the formal system required careful consideration.

22. Some other delegations called upon the Committee to focus its work, as a first
step, on the establishment of a new system that would cover, at a minimum, those
individuals who had access to the current system. In their view, providing effective
remedies to all other categories of personnel should be considered at the next stage.
Other delegations stressed the importance of ensuring justice and remedy for all
those affected by the system.

23. Others made the point that such contentious issues as whether to grant access
to the formal system to certain categories of non-staff personnel, as well as issues
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relating to claims by staff associations before the tribunals should be considered at a
later stage.

24. The view was also expressed that United Nations employees who would not be
granted access to the new system of administration of justice should, regardless of
their contractual relationship to the Organization, be provided with adequate
procedures for dispute settlement and alternative remedies for redress.

Appointment, composition, jurisdiction and powers of the
United Nations Dispute Tribunal and the United Nations
Appeals Tribunal

25. Some delegations welcomed the fact that the final decision on the election of
the judges of both Tribunals would be taken by the General Assembly.

26. The view was expressed that the judges of the Dispute Tribunal should be
empowered to make collegial decisions when they deemed it appropriate, in
accordance with article 10, paragraph 8, of the draft statute of the Dispute Tribunal.

27. In the view of some delegations, it was essential to consider the following
outstanding matters: (a) issues relating to the jurisdiction ratione personae and
ratione materiae of the Dispute Tribunal and the Appeals Tribunal; (b) questions
relating to the powers of judges, in particular with respect to specific performance;
(c) the kind of compensation that may be awarded; and (d) the relationship between
the formal and the informal systems, in particular with regard to the power of the
judges of the Dispute Tribunal to refer a case to mediation.

28. It was observed that the Appeals Tribunal should be empowered to review the
facts in cases where the facts had been established in an arbitrary manner by the
Dispute Tribunal; where the Dispute Tribunal had manifestly committed an error in
ascertaining the facts; and where new facts had come to the attention of the parties
to a dispute. Granting such power to the Appeals Tribunal was particularly
important when the decision of the Dispute Tribunal was rendered by a single judge.

L egal assistance to staff

29. Some delegations reiterated that legal assistance to staff should continue to be
provided and that it should be further strengthened through a professional office,
pursuant to General Assembly resolution 61/261. In their view, legal assistance
should be made equally available to all individuals covered by the system, and the
elaboration of a code of conduct was essential to ensuring the independence and
impartiality of those individuals who were involved in the provision of legal
assistance. In their opinion, legal assistance to staff should cover procedural issues,
the assessment of the merits of a case, as well as legal representation.

30. Others expressed the view that the Committee should not attempt to resolve
the question of the mandate of the newly established Office of Staff Legal
Assistance, which, in accordance with resolution 62/228, would be considered at the
sixty-third session of the General Assembly.
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Chapter 1V
Recommendation

31. At the 2nd meeting, on 24 April 2008, the Ad Hoc Committee decided to
recommend that, at the sixty-third session of the General Assembly, the Sixth
Committee establish a working group with a view to finalizing its deliberations on
the draft statutes of the United Nations Dispute Tribunal and the United Nations
Appeals Tribunal as a priority, bearing in mind resolution 62/228, in which the
General Assembly decided to establish a two-tier formal system of administration of
justice as from 1 January 2009, and continue the discussion of the other legal
aspects of the administration of justice at the United Nations.

08-32062
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Informal summary of the discussionsin the Working Group of the
Whole, prepared by the Chairperson

Scope of the new system

1. Different views were expressed regarding the scope of the new system of
administration of justice at the United Nations. Some delegations supported the
expansion of the scope of the new system to the United Nations personnel who were
not covered under the current system. It was proposed that access to the new system
be granted to certain categories of non-staff personnel, including officials other than
Secretariat officials and experts on mission. The view was also expressed that the
new system should cover all personnel working on a full-time basis for the
Organization.

2. Some delegations reiterated their preference for a step-by-step approach and
favoured limiting the scope of the new system, at the initial stage, to the staff
covered under the current system. In their view, that approach could facilitate the
resolution of pending issues and the timely implementation of the new system. The
provision of effective remedies to all other categories of personnel listed in the note
by the Secretary-General, as well as the most appropriate types of recourse available
to them, should be considered at a later stage.

3. Other delegations expressed concern about granting access to certain
categories of non-staff personnel to the United Nations Dispute Tribunal and the
United Nations Appeals Tribunal, as proposed in the draft statutes, annexed to the
note by the Secretary-General. In accordance with that viewpoint, addressing the
grievances of non-staff personnel might be indispensable, but it should not be
pursued in the format of the system established for the staff. The argument was also
advanced that the rights and obligations of non-staff personnel and those of staff
members were different in nature. The expansion of the scope of the new system
would be costly and cumbersome, and would entail the risk of undermining from the
outset the ability of the new system to protect the personnel covered by the current
system. Such an expansion was likely to generate unsound results, such as:
probationary employees of the United Nations enjoying less protection than
contractors; confusion regarding whether contractors and consultants were bound by
the rules applicable to staff members; and the potential risk that contractors and
consultants would claim to be considered as staff members for purposes other than
access to the new system of administration of justice.

4.  The necessity of assessing the effectiveness of mechanisms available to the
various types of personnel for settling their disputes with the Organization was
mentioned by some delegations. Other delegations expressed a preference for the
recourse by non-staff personnel to arbitration and other mechanisms provided for
under their relevant contracts.

5. Further information was requested about the redress mechanisms currently
available to interns, gratis personnel and volunteers other than United Nations
Volunteers, as well as about the kind of measures under way, to ensure that field
workers could have access to the justice system. Clarifications were sought about
the existence of cases in which the existing Administrative Tribunal might have
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granted locus standi to non-staff personnel, and on the resort to “traditional methods
involving community participation” as a means of dispute settlement for daily paid
workers.

L egal assistance for staff

6. Some delegations reiterated the importance of providing continued legal
assistance for staff through a professionalized office, which should be independent,
impartial and equally accessible to all staff. They also repeated the view that legal
assistance should include the legal assessment of the merits of a case as well as
legal representation.

7. The view was expressed that the employment of external lawyers, who were
not familiar with the Staff Regulations and Rules of the United Nations and the
jurisprudence of the United Nations Administrative Tribunal, was unlikely to be
helpful and was not cost-effective. It was suggested that the individuals who would
receive legal assistance from the Office of Staff Legal Assistance should contribute
to the expenses incurred. That procedure would discourage the institution of abusive
proceedings.

8.  In the view of some delegations, more information was required on the barriers
that prevented external lawyers from becoming familiar with the United Nations
system of administration of justice, as well as on the problems that recourse to such
lawyers would generate. Additional information was also requested on the
representation of staff by members of the Office of Staff Legal Assistance.

9. It was pointed out that, since the General Assembly had decided to revert to
the mandate of the Office of Staff Legal Assistance at its sixty-third session, the Ad
Hoc Committee should avoid intensive discussion of the issue. Concerns were
expressed about the representation of staff by the members of the Office of Staff
Legal Assistance in cases before the system, owing to possibility of conflict of
interest. It was also observed that such a practice did not exist in administrative
tribunals of other international organizations.

Jurisdiction and powers of the United Nations Dispute Tribunal
and the United Nations Appeals Tribunal

10. The view was expressed that the jurisdiction ratione materiae of the formal
system should be sufficiently broad to include claims relating to conditions of
employment, as well as disputes arising out of alleged violations by the
Organization of its obligations vis-a-vis its employees.

11.  According to another view, the jurisdiction ratione materiae of both Tribunals
should be narrowly defined. The language contained in the draft statutes, which
reflected the proposal by the Redesign Panel concerning the breach of duties of the
Organization, was too broad. Concern was expressed about the practice of the
United Nations Administrative Tribunal, which had gone beyond the terms of
contracts and the relevant rules and created a new subject-matter jurisdiction that
had not originally been foreseen.
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12. It was pointed out that it would be inappropriate to empower the United
Nations Appeals Tribunal to review errors of material facts. Others objected to that
view and indicated that several factors should be considered before deciding on the
matter.

13. Concern was expressed about granting staff associations locus standi to bring
claims on behalf of their members. It was stated that class actions were not
appropriate in a self-contained system of administration of justice such as that of the
United Nations. Concerns were also expressed about the provisions of the draft
statutes that would allow staff associations to bring actions on their own behalf,
since there were alternative mechanisms for staff associations to protect their rights.

14. Some delegations emphasized the need for receiving more information on the
rules currently applicable to staff associations as well as the solutions envisaged
under the new system, in particular with respect to their power to represent staff
members and their locus standi to protect their own rights.

15. At the 4th meeting of the Working Group of the Whole, on 21 April, the
Chairman informed the Working Group that, in view of the large number of pending
issues, he had requested Thomas Fitschen, the Vice-Chairman, to conduct
intersessional informal consultations on the draft statutes of the United Nations
Dispute Tribunal and the United Nations Appeals Tribunal with a view to making
further progress.
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Annex ||

Coordinator’s summary of the preliminary observations made in the informal consultations on
the draft statute of the United Nations Dispute Tribunal

Explanation of terms and presentation by the coordinator

* Text in bold and without brackets corresponds to proposals made during the informal consultations by one or more
delegations or the coordinator which found broad support on an informal and preliminary basis and/or were not
opposed by any delegation.

* [Text in italics with brackets] corresponds to proposals made by one or more delegations which one or more other
delegation could not immediately accept or for the consideration of which more time was requested.

» The denomination “option” in brackets is used when — in the assessment of the coordinator — proposals have been
made that can be seen as alternative solutions to a certain problem or question that was raised by delegations in
regard to the original draft. This denomination is used solely for purposes of presentation to enhance the readability
of the text and shall not be understood as precluding the possibility of merging or combining the proposals or parts
thereof.

* Where the right-hand column indicates that delegations have asked for further information or clarification it is
understood that the deliberations will have to come back to the text in question at a later stage.

* The absence of comments in the right-hand column indicates that no delegation has raised any concerns in regard to
the respective provision of the draft statute as reproduced in the left-hand column.

GG/E9/V
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Article as proposed in annex | to A/62/748 and Corr.1

Alternative language proposed in informal consultations
and issues for further consideration

Articlel

A tribunal is established by the present statute to be known as the
United Nations Dispute Tribunal.

A tribunal is established by the present statute as the first
instance of the two-tier formal system of administration of
justice [coordinator, on the basis of discussions], to be known as
the United Nations Dispute Tribunal.

Article 2

1. The Dispute Tribunal shall be competent to hear and pass judgement

on an application filed by an individual, as provided in article 3(1) of
the present statute, against the United Nations, including separately
administered United Nations funds and programmes:

Article2

1. The Dispute Tribunal shall be competent to hear and pass
judgement on an application filed by an individual, as provided in
article 3(1) of the present statute, against the [[option 1: United
Nations] [option 2: the Secretary-General of the United Nations
[Russian Federation, supported by the Group of 77 (G77) and
China]] [option 3: the United Nations as represented by the
Secretary-General]] [, including separately administered United
Nations funds and programmes [Delegations agreed that this
should be reconsidered once a decision is taken on whether the
funds and programmes will join the new system]].

(a) To appeal an administrative decision that is alleged to be in
non-compliance with the terms of appointment or the conditions of
employment; or

G77 and China prefers the text as is; the European Union (EU)
supports the provision as drafted, subject to a request for further
information on the contemporary usage of the expressions “terms
of appointment” and “conditions of employment” and on why the
terminology differs from that currently used in the statute of the
United Nations Administrative Tribunal.

G77 and China raised the question of whether the term
“administrative decision” includes both express and implied
decisions.

[Option 2: To appeal an administrative decision that is alleged to
be in non-compliance with the contract of employment of the staff
member or the terms of appointment of such staff member and that
has adversely affected him or her. The words “ terms of
appointment” mean all pertinent Saff Regulations and Rulesin

SG/E9/V
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force at the time of the alleged non-compliance. The term
“contract” refersto the staff member’s letter of appointment; or”
[United States of Americal]].

[Option 3: “To appeal an administrative decision (act or
omission) that is alleged to be in non-compliance with the duties
of the United Nations Secretary-General as the chief
administrative officer of the Organization.

For the purposes of the present statute ‘the duties of the United
Nations Secretary-General as the chief administrative officer of
the Organization’ mean those set out in the provisions of the Saff
Regulations and Rules, as well as other applicable rules of the
Organization, including those derived from standard practice and
general principles of law; or” . And delete paragraph (b) below
[Russian Federation]].

(b) To appeal an administrative decision imposing a disciplinary
measure.

2. The Dispute Tribunal shall be competent to hear and pass judgement
on an application filed by a staff member requesting a suspension of
action in respect of a contested administrative decision that is the
subject of an ongoing management evaluation. The Dispute Tribunal’s
decision on such an application shall not be subject to appeal.

2. The Dispute Tribunal shall be competent to hear and pass
judgement on an application filed by an individual, as provided
in article 3(1) of the present statute, requesting a suspension of
action in respect of a contested administrative decision [that is the
subject of an ongoing management evaluation [retain and
reconsider in the light of the rules concerning management
evaluation as proposed in para. 30 of the Secretary-General’s
note 61/758; further information is requested on the conditions of
the ongoing management evaluation [G77 and China]]. The
Dispute Tribunal’s decision on such an application shall not be
subject to appeal.

3. The Dispute Tribunal shall be competent to hear and pass judgement
on an application filed by a staff association, as provided in article 3(3)
of the present statute, against the United Nations or separately
administered United Nations funds and programmes:

(a) To enforce the rights of staff associations, as recognized
under the Staff Regulations and Rules;

G77 and China requested further information on the role of staff
associations before taking a decision on this paragraph.

[Option 2: delete and replace by:

3. The Dispute Tribunal shall be competent to permit or deny
leave to an application to file a friend-of-the-court brief by a staff
association.

GG/E9/V
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(b) To appeal an administrative decision that is alleged to be in
non-compliance with the terms of appointment or the
conditions of employment, on behalf of a group of named staff
members who are entitled to file such application under

article 2(1) of the present statute and who are affected by the
same administrative decision arising out of the same facts; or

(c) To support an application filed by one or more staff
members who are entitled to appeal the same administrative
decision under article 2(1)(a) of the present statute, by means
of the submission of a friend-of-the-court brief or by
intervention.

3 bis. The Tribunal also shall be competent to permit staff
members who are entitled to appeal the same administrative
decision under article 2(1)(a) to intervene in a matter brought by
another staff member under article 2(1)(a).” [United States]].

The United States proposal found a great deal of interest;
delegations requested more time to consider it.

[Delete subparagraphs (a) and (b), retain subparagraph (c)
[EUT].

4. In the event of a dispute as to whether the Dispute Tribunal has
competence under the present statute, the Tribunal shall decide on the
matter.

5. As a transitional measure, the Dispute Tribunal shall have
jurisdiction over: (a) a case transferred to it on 1 January 2009 from a
joint appeals board or a joint disciplinary committee established by the
United Nations or from another similar body established by a separately
administered fund or programme, and (b) an application filed with the
United Nations Administrative Tribunal before 1 January 2009, that has
not been reviewed by the Administrative Tribunal as of 31 December
2008.

Delegations agreed that all paragraphs dealing with transitional
measures should be considered at a later stage.

[Add a new paragraph: “ 6. The Tribunal shall be competent to
deal with applications where the cause of complaint arose after
1 January 2009" [United States]].

Delegations agreed that all paragraphs dealing with transitional
measures should be considered at a later stage.

SG/E9/V
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1.

by:

Article3

An application under article 2(1) of the present statute may be filed

(a) Any staff member of the United Nations, including of the
United Nations Secretariat or separately administered United
Nations funds and programmes;

(b) Any former staff member of the United Nations, including
of the United Nations Secretariat or separately administered
United Nations funds and programmes;

(c¢) Any person making claims in the name of an incapacitated
or deceased staff member of the United Nations, including of
the United Nations Secretariat or separately administered
United Nations funds and programmes;

(d) Any person performing work by way of his or her own personal
service for the United Nations Secretariat or separately administered
United Nations funds and programmes, no matter the type of contract
by which he or she is engaged, with the exception of persons in the
following categories:

(1) Military or police personnel in peacekeeping operations;
(i1) Volunteers (other than United Nations Volunteers);
(iii) Interns;

(iv) Type 1I gratis personnel (personnel provided to the United
Nations by a Government or other entity responsible for the
remuneration of the services of such personnel and who do not
serve under any other established regime); or

(v) Persons performing work in conjunction with the supply of
goods or services extending beyond their own personal service
or pursuant to a contract entered into with a supplier, contractor
or consulting firm.

[Option 2: delete the provision [United States]].

G77 and China prefers to keep the language for the moment until
further information on the need for improvement of redress for
non-staff has been received and considered;

EU and other delegations can envisage agreeing to the deletion of
paragraph (d) if the extension of the new system to other United
Nations personnel who are not “staff” in the sense of paragraph 1
(a-c) will be further considered at a later stage (step-by-step
approach based on further information to be provided by the
Secretariat).

Switzerland proposes to include the categories mentioned in

(d) (ii-iv), i.e., volunteers (other than United Nations Volunteers),
interns and type II gratis personnel, in the scope of the new
system. Categories of personnel should not be excluded from the
scope of the system unless it is demonstrated that they have an
alternative effective remedy at their disposal.

[(e) Officials other than staff of the Secretariat; [Russian
Federation]].

[(f) Expertson mission who do not serve under a contract as
consultants or individual contractors; [Russian Federation]].

GG/E9/V
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2. Arequest for a suspension of action under article 2(2) of the present
statute may be filed by a staff member of the United Nations, including
of the United Nations Secretariat or separately administered United
Nations funds and programmes.

2. Arequest for a suspension of action under article 2(2) of the
present statute may be filed by an individual, as provided in
article 3(1) of the present statute.

3. An application under article 2(3) of the present statute may be filed
by a staff association recognized under United Nations staff regulation
8.1 (b).

Retain in brackets until the eventual role of staff associations is
agreed (see article 2, para. 3, above).

[Add a new article 3 bis:

“The Tribunal shall not have any powers beyond those
conferred under this statute. Nothing in the statute shall
limit or modify the powers of the organs of the United
Nations, including the lawful exercise of their
discretionary authority in the taking of individual or
regulatory decisions, such as those establishing or
amending the terms and conditions of employment with
the United Nations” [United States]]

Article4

1. The Dispute Tribunal shall be composed of three full-time judges
and two half-time judges.

2. The judges shall be appointed by the General Assembly from a list
of candidates compiled by the Internal Justice Council established
pursuant to General Assembly resolution 62/228. No two judges shall
be of the same nationality. Due consideration shall be given to gender
and regional balance.

2. The judges shall be appointed by the General Assembly ...

[Option 1: on the recommendation of the Internal Justice Council
established pursuant to General Assembly resolution 62/228. No
two judges shall be of the same nationality. Due consideration
shall be given to gender and regional balance [EU, referring to
para. 40 of General Assembly resolution 62/228, supported by
Canada, Australia and New Zealand]].

[Option 2: , while taking into account the views and
recommendations of the Internal Justice Council established
pursuant to General Assembly resolution 62/228. No two judges
shall be of the same nationality. Due regard shall be given to
geographical distribution [G77 and China, referring to para. 37 of
General Assembly resolution 62/228]].

SG/E9/V
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[In the last sentence, replace “shall” with *should”
States]].

[United

3. To be eligible for appointment as a judge, a person shall:
(a) Be of high moral character; and

(b) Possess at least 10 years of judicial experience in the field
of administrative law, or the equivalent within one or more
national jurisdictions.

Fiji recommends that in the selection of judges the particular
situation of small countries should be taken into account.

4. A judge of the Dispute Tribunal shall be appointed for one non-
renewable term of seven years. As a transitional measure, two of the
judges (one full-time judge and one half-time judge) initially appointed,
to be determined by drawing of lots, shall serve three years and may be
reappointed to the same Dispute Tribunal for a further non-renewable
term of seven years.

The text of paragraphs 4 and 6 as amended are aligned with
paragraph 45 of General Assembly resolution 62/228.

5. A judge of the Dispute Tribunal appointed to replace a judge whose
term of office has not expired shall hold office for the remainder of his
or her predecessor’s term, and may be reappointed for one non-
renewable term of seven years.

[Add at the end of the paragraph: “, provided that the unexpired
termislessthan three years” [G77 and China]].

6. A former judge of the Dispute Tribunal shall not be eligible for any
subsequent appointment within the United Nations, except another
judicial post.

6. A former judge of the Dispute Tribunal shall not be eligible
[for a period of [ X] years after the termination of his or her office
[EU]] for any subsequent appointment within the United Nations
system, except another [elected [G77 and China]] judicial post. A
former judge of the Dispute Tribunal shall not be eligible for
appointment at the Appeals Tribunal.

The text of paragraphs 4 and 6 as amended are aligned with
paragraph 45 of General Assembly resolution 62/228.

7. The Dispute Tribunal shall elect a President.

8. A judge of the Dispute Tribunal shall serve in his or her personal
capacity and enjoy full independence.
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9. A judge of the Dispute Tribunal who has a conflict of interest in a
case shall recuse himself or herself.

9. A judge of the Dispute Tribunal who has a conflict of interest
[, a personal bias or prejudice concerning a party, or personal
knowl edge of dispute evidentiary facts concerning the
proceeding, or cannot hear the case due to incapacity, or where a
reasonable person might perceive him or her to have a conflict of
interest or to have a personal bias or prejudice concerning a
party or a matter [United States]] in a case shall recuse himself
or herself.

Several delegations indicated that the details concerning conflict
of interest could be spelled out in the rules of procedure of the
Tribunal.

Add at the end of the paragraph: “Any party has the right to
request recusal of a judge for the reasons enumerated above. The
decision shall be taken in accordance with the rules of
procedure” [Chile].

10. A judge of the Dispute Tribunal may only be removed by the
General Assembly on grounds of proven misconduct or incapacity.

10. A judge of the Dispute Tribunal may only be removed by the
General Assembly on grounds of [proven] misconduct or
incapacity.

11. A judge of the Dispute Tribunal may resign, by notifying the
General Assembly through the Secretary-General.

11. A judge of the Dispute Tribunal may resign, by notifying the
General Assembly through the Secretary-General. The
resignation shall take effect from the date of notification,
unless the notice of resignation specifies a later date.

Article 5

The three full-time judges of the Dispute Tribunal shall normally

perform their functions in New York, Geneva and Nairobi, respectively.

The Dispute Tribunal may decide to hold sessions in other duty
stations, as required by the caseload.
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Article6

1. The Secretary-General of the United Nations shall make the
administrative arrangements necessary for the functioning of the
Dispute Tribunal.

[Add at the end: "including provisions for the travel and related
costs of staff whose physical presence before the Tribunal is
deemed necessary by the Tribunal and for judgesto travel as
necessary to hold sessions at other duty stations" [Switzerland,
G77 and China, supported by EU, opposed by the United States]].

2. The Registries of the Dispute Tribunal shall be established in New
York, Geneva and Nairobi, each consisting of a Registrar and such
other staff, as necessary.

Reference was made to paragraph 46 of resolution 62/228,
whereby the General Assembly established “a Registry” for the
Dispute Tribunal.

[2 bis. The Registry staff shall review all applications submitted to
ensure that they allege facts that, if true, would make them
receivable. Where the facts alleged, if true, and/or legal
principles relied upon do not make the application receivable, the
Registry staff may on its motion or upon motion of the Secretary-
General refer the application back to the applicant for
clarification. If the applicant fails to respond within [ X] days the
Registrar shall dismiss the application. If the applicant timely
responds, the Registrar shall provide that response, and any
response by the Secretary-General thereto, to the Dispute
Tribunal along with the application file [United States]].
[Questions were raised as to the content and the proper placement
of this proposal].

3. The expenses of the Dispute Tribunal shall be borne by the United
Nations.

4. Compensation ordered by the Dispute Tribunal shall be paid by the
United Nations Secretariat or separately administered United Nations
funds and programmes, as applicable and appropriate, or by the
specialized agency, organization or entity that has accepted the
jurisdiction of the Dispute Tribunal.

[4 bis. The Dispute Tribunal may order such compensation to
be paid in full or in part from the remuneration of the manager
responsible for the contested administrative decision, if the
Dispute Tribunal finds that such a decision that has significantly

GG/E9/V



790T€-80

6T

damaged the interests of the applicant was manifestly taken with
malicious intent. Without prejudice to article 9(2), the Dispute
Tribunal during its deliberations should provide the manager who
is allegedly responsible for such a decision with the opportunity
to assert her or hisrightsin accordance with the due process of
law standards. Nothing in this article precludes the Dispute
Tribunal from taking measures in accordance with article 10(7)
[Russian Federation]].

1.

Article7

Subject to the provisions of the present statute, the Dispute Tribunal

shall establish its own rules.

1. Subject to the provisions of the present statute, the Dispute
Tribunal shall establish its own rules of procedure, which shall
be subject to the approval by the General Assembly.

The question was raised as to what would happen if the
“approval” of the General Assembly were delayed for whatever
reason. Is there a need to come up with an express provision
allowing, for example, a provisional application of the rules
established by the Tribunal until such General Assembly decision
has been taken?

2. The rules shall include provisions concerning:

(a) Organization of work;

(b) Presentation of submissions and the procedure to be
followed in respect thereto;

(c) Procedures for maintaining the confidentiality and
inadmissibility of verbal or written statements made during the
mediation process;

(d) Intervention by persons not party to the case whose rights
may be affected by the judgement;

(e) Oral hearings;
(f) Publication of judgements; and

(g) Other matters relating to the functioning of the Dispute
Tribunal.

[On subparagraph (d): the exact formulation concerning third-
party intervention needs to be looked at once the decision on the
extent of such intervention has been decided; see the proposal on
article 2, paragraph 3, above].
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Article 8

. An application shall be receivable if:

(a) The Dispute Tribunal is competent to hear and pass
judgement on the application, pursuant to article 2 of the
present statute;

(b) An applicant is eligible to file an application, pursuant to
article 3 of the present statute;

(c) An applicant has previously submitted the contested
administrative decision for management evaluation, where
required;

(c) An applicant has previously submitted the contested
administrative decision for management evaluation, [where
required] [unless such management evaluation is expressly
excluded]; and

The requirements for management evaluation should be spelled
out in the statute [G77 and China].

790T€-80

Article 8, paragraph 1 (d), gave rise to a number of overlapping
concerns and proposals, inter alia, on the length of the deadlines
and their calculation as well as on the competence of the Tribunal
to waive them and the question of the implementation of a
mediation agreement. Based on the discussion and various
proposals made by a number of delegations, the coordinator has
proposed to restructure and redraft article 8, paragraph 1 (d), and
paragraphs 2 and 3. The coordinator submits, for further
consideration, the following proposals:

* That the question of the length of applicable deadlines and
their calculation in calendar days be covered in subparagraph (d)
(i-iv);

* That the issue of waiver of the deadlines for the filing of an
application with the Dispute Tribunal — i.e., not the deadlines for
the management evaluation, as requested by G77 and China — be
taken up immediately afterwards in subparagraph (2);

* That the question of implementation of a mediation agreement
would come under subparagraph (3):
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(d) Unless the Dispute Tribunal has suspended or waived the deadline,
the application is filed within the following applicable deadline:

(1) In cases where a request for a management evaluation is
required, the application must be filed:

a. Within 30 days of the applicant’s receipt of the
response to the management evaluation; or

b. Within 30 days from the expiry of the 45-day
response period, if no response to the management
evaluation was provided;

(i1) In cases where a request for a management evaluation is
not required, the application must be filed within 30 days of the
notification of the applicant’s receipt of the administrative
decision.

(d) If the application is filed within the following applicable
deadline:

(i) Incaseswhere arequest for a management evaluation
isrequired, the application must be filed:

a. Within [30-90] calendar days of the applicant’s
receipt of the response to his submission of the
decision to management evaluation; or

b. Within [30-90] calendar days from the expiry
of the 45-day response period if the applicant did
not receive a response within 30 calendar days
after the submission of the decision to
management evaluation for disputes arising at
New York Headquarters and 45 calendar days for
cases arising at offices away from Headquarters;

(ii) In cases where a request for a management evaluation
is not required, the application must be filed within 30
calendar days of the notification of the applicant’s receipt
of the administrative decision;

(iii) In cases where the request is filed by an applicant
under article 3(1)(c), the above deadlines are extended by
an additional [ X] calendar days;

(iv) [Insert provision on the impact of mediation on the
deadline for the filing of the application ]

The question of when and under which conditions a management
evaluation is required should be spelled out in the statute [G77 and
China].

2. An application shall not be receivable if the dispute arising from
contested administrative decision had been resolved by an agreement
reached through mediation. However, an applicant may file an
application to enforce the implementation of an agreement reached
through mediation, which shall be receivable if the agreement has not
been implemented in a timely manner or in accordance with the
agreement.

[Exchange paragraphs 2 and 3, and rephrase as follows:

2. The Dispute Tribunal may decide [upon request by the
applicant]

(a) To extend, for a period [to be determined by the
Tribunal] [of up to 30 days], the deadline under article
8(1)(d) where the applicant can show that [the exigencies
of official duty and/or other good cause] prevent him or
her in the exercise of reasonabl e diligence from meeting
the deadlines,
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(b) To waive the deadline under article 8(1)(d) [option 1:
only in exceptional cases] [option 2: only where the
applicant can [ show good cause] [ show that he could not
meet the deadline for reasons not under his control]]
[option 3: only where the applicant did not or could not
discover through the exercise of due diligence that the
period had begun to run]].

3. The Dispute Tribunal may decide to suspend or waive the deadlines
in any case.

[Exchange paragraphs 2 and 3, and rephrase as follows:

3. An application shall not be receivable if the dispute has been
resolved by an agreement reached through mediation. However, an
applicant may file an application to enforce the implementation of
an agreement reached through mediation if the agreement has not
been implemented [option 1: within the period set for that purpose
in the mediation agreement, if any] [option 2: within [ X] days
after the agreement] [coordinator]].

4. The filing of an application shall not have the effect of suspending
the execution of the contested administrative decision.

4. The filing of an application [, or a request for suspension of
action under article 2(2), [United States; EU]] shall not have the
effect of suspending the execution of the contested administrative
decision.

5. An application and other submissions shall be filed in any of the
official languages of the United Nations.

6. As a transitional measure, a case transferred on 1 January 2009
pursuant to article 2 (5) of the present statute must also satisfy
deadlines for transitional measures applicable to such cases to be
provided separately by an administrative issuance.

See recommendation on article 1, paragraph 5, above.

GG/E9/V



790T€-80

€e

Article9

1. The Dispute Tribunal may order production of documents or such
other evidence as it deems necessary.

Article9

[At the end of the provision, add the following text: "except that
the Secretary-General may withhold evidence if he or she
determines that the introduction of such evidence would hinder the
operation of the United Nations because of the secret or
confidential nature of the evidence" [United States]].

Many delegations, while acknowledging the need, in exceptional
cases, to protect confidentiality, were of the view that this decision
should not be left to the discretion of the Secretary-General, but
that the Tribunal itself should decide on the handling of such type
of evidence. Where the Secretary-General considered this
necessary, he or she could submit a request to the Tribunal.

2. The Dispute Tribunal shall decide whether the personal appearance
of the applicant is required at oral proceedings and the appropriate
means for satisfying the requirement of personal appearance.

2. The Dispute Tribunal shall decide whether the personal
appearance of the applicant or any other staff is required at oral
proceedings and the appropriate means for satisfying the
requirement of personal appearance.

3. The oral proceedings of the Dispute Tribunal shall be held in public
unless the Dispute Tribunal decides, at its own initiative or at the
request of either party, that circumstances require the proceedings to be
closed.

3. The oral proceedings of the Dispute Tribunal shall be held in
public unless the Dispute Tribunal decides, at its own initiative or
at the request of either party, that circumstances require the
proceedings to be closed [where the Tribunal determinesin writing
that the need to preserve the confidentiality of evidence to be
presented outweighs the public’'s interest in a public hearing
[United States]].

Article 10

1. The Dispute Tribunal shall suspend proceedings in a case, at the
request of both parties to the application.

Article 10

1. The Dispute Tribunal shall suspend proceedings in a case at the
written request of the parties, for atimeto be specified by it [in
writing [United States]].

2. At any time during its deliberations, the Dispute Tribunal may order
the following measures, which are final and without appeal:

(a) An interim order to provide temporary relief to either party,
including a suspension of action of the contested administrative
decision; and

2. At any time during its deliberations, the Dispute Tribunal may
order an interim measure, which is[final and [G77 and China]]
without appeal, to provide temporary relief to either party,
including a suspension of action of the contested administrative
decision.

SG/E9/V



ve

790T€-80

[Modify the text above as follows: “At any time during its
deliberations, and upon a written determination that thereis a
substantial likelihood that a party will prevail on the merits and
that there is a substantial threat of irreparable harm to that party,
the Dispute Tribunal may order an interim measure [, which is
[final and] without appeal,] to provide temporary relief to a party,
including a suspension of action of the contested administrative
decision” [United States]].

The notion of “temporary relief” still needs further clarification.

(b) Referral of a case for mediation.

2 bis. [Option 1: At any time during its deliberations, parties
may be referred to mediation by the Dispute Tribunal, unless any
party requests otherwise [time frame should be set in accordance
with the terms of reference of the Mediation Division]. In case of
failure of mediation, the Dispute Tribunal shall continue with its
proceedings [G77 and China]].

[Option 2: Unless the parties object, the Dispute Tribunal
may suspend the proceedings for a limited period of time in order
to refer the case to mediation if the Tribunal is convinced that such
referral isin the interests of justice and the effective functioning of
the Dispute Tribunal. If a mediation agreement is not reached
within this period of time, the Dispute Tribunal shall continue with
its proceedings unless the parties agree otherwise [Canada]].

[Option 3 (coordinator): Where the Tribunal during the
course of the proceedings sees the possibility that the parties may
come to an agreement, it may suspend the proceedings for a
limited time and refer the case / the parties to mediation, if none of
the parties objects. If a mediation agreement is not reached within
this period of time, the Tribunal shall continue with its
proceedings].

3. Prior to a determination of the merits of a case, should the Dispute

Tribunal find that a relevant procedure prescribed in the Staff
Regulations and Rules or applicable administrative issuances has not

been observed, the Dispute Tribunal may remand the case for institution

or correction of the required procedure. In such cases, the Dispute

Tribunal may order the payment of compensation for procedural delay,
which is not to exceed the equivalent of three months’ net base salary.

[At the end of the first sentence, after “procedure”, add: *“, which,
in any case, should not exceed three months” [G77 and Chinal]].

[With respect to the second sentence: [option 1: delete [United
States]] [option 2: keep and add at the end: “, to the applicant for
such loss as may have been caused by such procedural delay”
[G77 and China]].
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4. Where the Dispute Tribunal determines that an application is well
founded, it may order one or more of the following:

(a) Rescission of the contested administrative decision or
specific performance, provided that, where the contested
administrative decision concerns appointment, promotion or
termination, the Dispute Tribunal shall also set an amount of
compensation that the respondent may elect to pay as an
alternative to the rescission of the contested administrative
decision or specific performance ordered;

Delegations raised questions on the meaning and scope of the
rescission, specific performance or compensation to be ordered by
the Tribunal. The situation in which the applicant does not agree to
payment of alternative compensation, for example in cases of non-
promotion, also needed further consideration.

Modify the chapeau as follows: “As part of its judgement the
Dispute Tribunal may order one or more of the following” [EU].

At the end of the subparagraph, add the following text: “provided
that such compensation shall not exceed the equivalent of two
years net base salary for the applicant except under exceptional
circumstances, and where the Dispute Tribunal determines that not
only was the Secretary-General’s or the Organization’s view of the
internal law of the United Nations incorrect, but a reasonable
person could have held that view” [United States].

Further consideration is needed; the current text will be kept in
brackets.

(b) Compensation, which shall not normally exceed the
equivalent of two years’ net base salary of the applicant. The
Dispute Tribunal may, however, order the payment of a higher
indemnity in exceptional cases and shall provide the reasons
for that decision;

See subparagraph (a) above.

(c) Interest; or

Delegations raised questions about which interest the Tribunal may
order here. Some said that this question should be left to the Fifth
Committee. The text will be kept in brackets.

(d) Costs.

Delegations raised questions about which costs the Tribunal may
order here. Some said that this question should be left to the Fifth
Committee. Text to be kept in brackets.
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5. Where the Dispute Tribunal determines that a party has manifestly
abused the proceedings before the Tribunal, it may award costs against
that party.

The question was raised as to whether “costs” as mentioned here
would cover costs of the Tribunal and/or costs of the other party, if
any. Further consideration needed, text in brackets.

[Replace “it may award costs against that party” with “it may
require that party to pay court costs” [United States]].

6. The Dispute Tribunal may not award exemplary or punitive
damages.

6. The Dispute Tribunal shall not award exemplary or punitive
damages.

7. The Dispute Tribunal may refer appropriate cases to the Secretary-
General or executive heads of separately administered United Nations
funds and programmes for possible action to enforce accountability.

Many delegations supported the view that when deciding on
accountability, consideration should be given to staff rule 112.3.

8. Judgements by the Dispute Tribunal shall normally be rendered by a
single judge. The Dispute Tribunal may decide to refer a case to a panel
of three judges to render a judgement.

8. Cases by the Dispute Tribunal shall [normally [delete: United
States]] be considered by a single judge. [In exceptional/special
cases [Brazil, Switzerland, Japan] the Dispute Tribunal may decide
to refer a case to a panel of three judges for consideration].
[Delete the second sentence: United States; contra: G77 and
China].

“Cases before the Dispute Tribunal shall be considered by a single
judge. The Dispute Tribunal may decide to refer a case to a panel
of three judges when necessary by reason of the complexity or
nature of the case” [EU].

If the second sentence is maintained, the issue of the majority
required needs to be addressed [Chile].
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Article 11

1. The judgements of the Dispute Tribunal shall be issued in writing
and shall state the reasons on which they are based.

Article 11

1. The judgements of the Dispute Tribunal shall be issued in
writing and shall state the [[reasons] [facts] [law]]on which they
are based.

2. The deliberations of the Dispute Tribunal shall be confidential.

3. The judgements of the Dispute Tribunal shall be binding upon the
parties.

3. The judgements of the Dispute Tribunal shall be binding upon
the parties.

[Option 1: The judgement becomes final and executable upon the
expiration of the time frame set in the statute of the Appeals
Tribunal, provided that no appeal is filed within the said time
frame [G77 and China]].

[Option 2: The judgements are subject to appeal in accordance
with article 7(1)(c) of the statute of the Appeals Tribunal. In the
absence of such appeal, they shall be final [EU]].

This provision should be considered also in the light of the statute
of the Appeals Tribunal [Japan].

This paragraph should become paragraph 1 of article 11 [Chile].

4. The judgements of the Dispute Tribunal shall be drawn up in any of
the six official languages of the United Nations, in two originals, which
shall be deposited in the archives of the United Nations.

5. A copy of the Dispute Tribunal’s judgements shall be communicated
to each party in the case.

5. A copy of the Tribunal's judgement shall be communicated to
each party in the case in the language in which the application was
originally submitted [Canada, as revised by the coordinator].

6. The judgements of the Dispute Tribunal shall be published and made
generally available by the Registry of the Tribunal.

6. The judgements of the Dispute Tribunal shall be published [as
appropriate and feasible [United States] while protecting personal
data [EU]] and made generally available by the Registry of the
Tribunal.
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Retain the text unchanged [G77 and China].

Delegations requested more information on the current practice of
the United Nations Administrative Tribunal.

Article 12

1. Either party may apply to the Dispute Tribunal for a revision of a
judgement on the basis of the discovery of a decisive fact which was, at
the time the judgement was issued, unknown to the Dispute Tribunal
and to the party claiming revision, provided that such ignorance was
not due to negligence. The application must be made within one year of
the date of the judgement.

Article 12

[1. Either party may apply to [[the Dispute Tribunal] [the Appeals
Tribunal] [Chile]] for a revision of a [final [G77] judgement
[which isfinal [China]] on the basis of the discovery of a decisive
fact which was, at the time the judgement was rendered, unknown
to the Dispute Tribunal and to the party claiming revision,
provided that such ignorance was not due to negligence. The
application must be made within one year of the date of the
judgement].

Introduce also a deadline for the specific period of time after a
party discovers a fact, asis provided for in the statute of the
current United Nations Administrative Tribunal.

2. Clerical or arithmetical mistakes may at any time be corrected by
the Dispute Tribunal either on its own motion or on the application of
any of the parties.

The question was raised as to how “at any time” would relate to
cases where an appeal has already been submitted.

3. Either party may apply to the Dispute Tribunal for interpretation or
an order for execution of a judgement.

3. Either party may apply to the Dispute Tribunal for
interpretation of a [final [G77 and China]] judgement.

3 bis. Either party may apply to the Dispute Tribunal for an
order for execution of a [final [G77 and China]] judgement.

Questions of a proper time frame for execution and the relation of
an order for execution to the issue of appealability were raised. To
address these issues, the coordinator proposes the following: add
at the end of paragraph 3 bis above:

“if the judgement has become final, and, where the
Tribunal has ordered execution of the judgement within a
certain period of time, such execution has not been
carried out” .
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The present statute may be amended by decision of the General

Assembly.

Article 13

General comments
» Headlines should be added to the articles [coordinator, Switzerland, Israel].

* Further consideration should be given to the question of dissemination of the judgments of the United Nations Dispute
Tribunal and the United Nations Appeals Tribunal, taking into account, inter alia, the issue of the language of such
judgements [Mexico].

* Further consideration should be given to the establishment of an organic link between the statutes of the United Nations
Dispute Tribunal and the United Nations Appeals Tribunal [Ghana].

* The issue of time limits should be considered throughout the text [G77 and China].
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Annex |11

Coordinator’s summary of the preliminary observations made in the infor mal
consultations on the draft statute of the United Nations Appeals Tribunal

Explanation of terms and presentation by the coordinator

» Text in bold and without brackets corresponds to proposals made during the informal consultations by
one or more delegations or the coordinator which found broad support on an informal and preliminary
basis and/or were not opposed by any delegation.

* [Text in italics with brackets] corresponds to proposals made by one or more delegations which one or
more other delegation could not immediately accept or for the consideration of which more time was
requested.

 The denomination “option” in brackets is used when — in the assessment of the coordinator — proposals
have been made that can be seen as alternative solutions to a certain problem or question that was raised
by delegations in regard to the original draft. This denomination is used solely for purposes of
presentation to enhance the readability of the text and shall not be understood as precluding the possibility
of merging or combining the proposals or parts thereof.

* Where the right-hand column indicates that delegations have asked for further information or clarification
it is understood that the deliberations will have to come back to the text in question at a later stage.

* The absence of comments in the right-hand column indicates that no delegation has raised any concerns in
regard to the respective provision of the draft statute as reproduced in the left-hand column.
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Article as proposed in annex || to A/62/748 and
Corr.1

Alternative language proposed in informal
consultations and issues for further consider ation

Article 1

A tribunal is established by the present statute to be
known as the United Nations Appeals Tribunal.

A tribunal is established by the present statute as the
second instance of the two-tier formal system of
administration of justice [coordinator, on the basis
of discussions], to be known as the United Nations
Appeals Tribunal.

Article 2

1. The Appeals Tribunal shall be competent to hear
and pass judgement on an appeal filed against a
judgement rendered by the United Nations Dispute
Tribunal, in which it is asserted that the Dispute
Tribunal has:

(a) Exceeded its jurisdiction or competence;
(b) Failed to exercise jurisdiction vested in it;
(c) Committed a fundamental error in procedure
that has occasioned a failure of justice;

(d) Erred on a question of law; or

(e) Erred on a question of material fact.

Keep for the moment. The qualifier of the facts
(“material”, “decisive” or “relevant material”)
requires further consideration [G77 and China].

In deciding this issue, consideration should be given
to the number of judges sitting on first instance [G77
and China; Japan].

Replace with the following text [United States]:

“(e) Failed to consider evidence relevant to
the issue that was proferred and was
excluded or not admitted by the Tribunal;

(f) Considered evidence not relevant to the
issues properly before the Tribunal; or

(g) Failed to provide a factual basis in the
judgement to support the judgement.”
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Replace with the following text: “(e) Erred on a
question of fact, resulting in a manifestly
unreasonable decision” [EU].

2. An appeal may be filed by either party (i.e. the
applicant or the respondent) to a judgement of the
Dispute Tribunal, or by the successor of such party.

With respect to successors, the text should be
harmonized with article 3(1)(c) of the United Nations
Dispute Tribunal statute [New Zealand].

Insert a paragraph 2bis that would read:

“The Appeals Tribunal in hearing or passing
judgement pursuant to article 2(1) may affirm,
reverse, modify or remand the judgement of the
Dispute Tribunal. It may also issue all writs
necessary or appropriate in aid of its jurisdiction and
consonant with this statute” [United States] [This
provision could be included in article 9 [Norway]].

3. The Appeals Tribunal shall decide upon its own
competence.

Following the request to harmonize the text with
article 2(4) of the Dispute Tribunal statute, the
coordinator proposes the following language:

“In the event of a dispute as to whether the
Appeals Tribunal has competence under the
present statute, the Tribunal shall decide on the
matter.”

4. The Appeals Tribunal shall be competent to hear
and pass judgement upon an application alleging
non-observance of the regulations of the United
Nations Joint Staff Pension Fund arising out of the
decision of the United Nations Joint Staff Pension
Board submitted by:

(a) Any staff member of a member organization
of the Pension Fund which has accepted the
jurisdiction of the Appeals Tribunal in Pension

This provision should remain in sguare brackets
pending a decision on whether the Joint Staff
Pension Fund will have access to the system [G77
and China].

This provision should be moved to the Dispute
Tribunal statute [Russian Federation; supported by
EU and G77 and China].
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Fund cases who is eligible under article 21
of the regulations of the Fund as a
participant in the Fund, even if his or her
employment has ceased, and any person
who has acceded to such staff member’s
rights upon his or her death;

(b) Any other person who can show that he
or she is entitled to rights under the
regulations of the Pension Fund by virtue of
the participation in the Fund of a staff
member of such member organization.

Issues to be discussed in the context of transitional
arrangements [EU; Japan].

5. The Appeals Tribunal shall be competent to hear
and pass judgement on an application filed against a
specialized agency brought into relationship with the
United Nations in accordance with the provisions of
Articles 57 and 63 of the Charter of the United
Nations or other international organization or entity
established by a treaty and participating in the
common system of conditions of service, where a
special agreement has been concluded between the
agency, organization or entity concerned and the
Secretary-General of the United Nations to establish
the terms of the Appeals Tribunal’s jurisdiction.
Such special agreement shall provide that the
agency, organization or entity concerned shall be
bound by the judgements of the Appeals Tribunal
and be responsible for the payment of any
compensation awarded by the Appeals Tribunal in
respect of its own staff members and shall include,
inter alia, provisions concerning its participation in
the administrative arrangements for the functioning
of the Appeals Tribunal and concerning its sharing
of the expenses of the Appeals Tribunal.

This provision should be moved to the Dispute
Tribunal statute [Russian Federation].

Issues to be discussed in the context of transitional
agreements [EU].
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Article3

1. The Appeals Tribunal shall be composed of seven
judges.

2. The judges of the Appeals Tribunal shall be
appointed by the General Assembly from a list of
candidates compiled by the Internal Justice Council
established pursuant to General Assembly resolution
62/228. No two judges shall be of the same
nationality. Due consideration shall be given to
gender and regional balance.

[Option 1: “The judges of the Appeals Tribunal shall
be appointed by the General Assembly on the
recommendation of the Internal Justice Council
established pursuant to General Assembly resolution
62/228. No two judges shall be of the same
nationality. Due consideration shall be given to
gender and regional balance” [EU]].

[Option 2: “The judges of the Appeals Tribunal shall
be appointed by the General Assembly, while taking
into account the views and recommendations of the
Internal Justice Council established pursuant to
General Assembly resolution 62/228. No two judges
shall be of the same nationality. Due regard shall be
given to geographical distribution” [G77 and
China]].

[In the last sentence, replace “ shall” with * should”
[United States]].

3. To be eligible for appointment as a judge, a
person shall:

(a) Be of high moral character; and

(b) Possess at least 15 years of judicial
experience in the field of administrative law,
or the equivalent within one or more
national jurisdictions.

Fiji recommends that in the election of judges the
particular situation of small countries should be
taken into account.
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4. A judge of the Appeals Tribunal shall be
appointed for one non-renewable term of seven
years. As a transitional measure, three of the judges
initially appointed, to be determined by drawing of
lots, shall serve three years and may be reappointed
to the same Appeals Tribunal for a further non-
renewable term of seven years.

The text of paragraphs 4 and 6 as amended are aligned
with para. 45 of General Assembly resolution 62/228.

5. A judge of the Appeals Tribunal appointed to
replace a judge whose term of office has not expired
shall hold office for the remainder of his or her
predecessor’s term, and may be reappointed for one
non-renewable term of seven years.

5. A judge of the Appeals Tribunal appointed to
replace a judge whose term of office has not expired
shall hold office for the remainder of his or her
predecessor’s term, and may be reappointed for one
non-renewable term of seven years, provided that the
unexpired term is less than three years” [G77 and
China].

6. A judge of the Appeals Tribunal shall not be
eligible for any appointment within the United
Nations, except another judicial post.

6. A former judge of the Appeals Tribunal shall not
be eligible [for a period of [X] years after the
termination of his or her office [EU]] for any
subsequent appointment within the United Nations
system, except another [elected [G77 and China]]
judicial post. A former judge of the Appeals
Tribunal shall not be eligible for appointment at
the Dispute Tribunal.

7. The Appeals Tribunal shall elect a President and
two Vice-Presidents.

8. A judge of the Appeals Tribunal shall serve in his
or her personal capacity and enjoy full
independence.

9. A judge of the Appeals Tribunal who has a
conflict of interest in a case shall recuse himself or
herself.

9. A judge of the Appeals Tribunal who has a conflict
of interest [, a personal bias or prejudice concerning
a party, or personal knowledge of dispute evidentiary
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facts concerning the proceeding, or cannot hear the
case due to incapacity, or where a reasonable person
might perceive him or her to have a conflict of
interest or to have a personal bias or prejudice
concerning a party or a matter [United States]] in a
case shall recuse himself or herself.

Several delegations indicated that the details
concerning conflict of interest could be spelled out in
the rules of procedure of the Tribunal.

Add, at the end of the paragraph: “Any party has the
right to request recusal of a judge for the reasons
enumerated above. The decision shall be taken in
accordance with the rules of procedure” [Chile].

10. A judge of the Appeals Tribunal may only be
removed by the General Assembly on grounds of
proven misconduct or incapacity.

10. A judge of the Appeals Tribunal may only be
removed by the General Assembly on grounds of
[proven] misconduct or incapacity.

11. A judge of the Appeals Tribunal may resign, by
notifying the General Assembly through the
Secretary-General.

11. A judge of the Appeals Tribunal may resign, by
notifying the General Assembly through the
Secretary-General. The resignation shall take effect
from the date of notification, unless the notice of
resignation specifies a later date.

Article4

1. The Appeals Tribunal shall hold ordinary sessions
at dates to be fixed by its rules, subject to the
determination of the President that there is a
sufficient number of cases to justify holding the
session.

Further clarification is needed on whether the
ordinary sessions of the Appeals Tribunal will be
held in New York, to avoid travel of the Registry (see
art. 5, para. 2) [New Zealand].

2. Extraordinary sessions may be convoked by the
President, as required by the caseload.
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Article5

1. The Secretary-General shall make the
administrative arrangements necessary for the
functioning of the Appeals Tribunal.

[At the end, add: “, including provisions for the
travel and related costs of staff whose physical
presence before the Tribunal is deemed necessary by
the Appeals Tribunal and for judges to travel as
necessary to hold sessions at the other duty stations”
[G77 and China; Switzerland; EU]].

2. The Registry of the Appeals Tribunal shall be
established in New York, consisting of a Registrar
and such other staff, as necessary.

See comment on article 4, paragraph 1 [New
Zealand].

3. The expenses of the Appeals Tribunal shall be
borne by the United Nations.

4. Compensation ordered by the Appeals Tribunal
shall be paid by the United Nations Secretariat or
separately administered United Nations funds and
programmes as applicable and appropriate, or by the
specialized agency, organization or entity that has
accepted the jurisdiction of the Appeals Tribunal.

Article 6

1. Subject to the provisions of the present statute,
the Appeals Tribunal shall establish its rules.

1. Subject to the provisions of the present statute, the
Appeals Tribunal shall establish its own rules of
procedure, which shall be subject to the approval
by the General Assembly.

The question was raised as to what would happen if
the “approval” by the General Assembly were
delayed for whatever reason. Is there a need to come
up with an express provision allowing, for example, a
provisional application of the rules established by the
Tribunal until such General Assembly decision has
been taken?
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2. The rules shall include provisions concerning:

(a) Election of the President and Vice-
Presidents;

(b) Composition of the Tribunal for its
sessions;

(¢) Organization of work;

(d) Presentation of submissions and the
procedure to be followed in respect thereto;
(e) Procedures for maintaining the
confidentiality and inadmissibility of verbal
or written statements made during the
mediation process;

(f) Intervention by persons not party to the
case whose rights may be affected by the
judgement;

(g) Oral hearings;

(h) Publication of judgements; and

(i) Other matters relating to the functioning
of the Tribunal.

Replace subparagraph (f) with: “The filing of friend-
of-court briefs, upon motion and with the permission
of the Appeals Tribunal”. The United States deemed
intervention by persons not parties to the case under
review inappropriate at the Appeals Tribunal level.

Subparagraph (g) needs modification for consistency
with the new language suggested for article 8 below
[United States].

Article7

1. An appeal shall be receivable if:
(a)The Appeals Tribunal is competent to
hear and pass judgement on the appeal,
pursuant to article 2(1) of the present
statute;
(b) The appellant is eligible to file the
appeal, pursuant to article 2(2) of the
present statute; and
(c) The appeal is filed within forty-five days
of receipt of the judgement of the Dispute
Tribunal, or the Appeals Tribunal has
suspended or waived the deadline.

Further consideration should be given to the problem
of execution of the judgement of the Dispute
Tribunal in the 45-day period in which it is subject to
appeal [China].

In subparagraph (c), track language in the Dispute
Tribunal statute. After “or”, add: “, pursuant to
article 7(3),”. See also comment made on article 8 of
the Dispute Tribunal statute [United States].

The timeline should be considered in accordance
with the seat of the court and other duty stations. The
right of the Tribunal to waive or suspend the deadline
should be restricted [G77 and China].
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2. For purposes of applications alleging non-
observance of the regulations of the United Nations
Joint Staff Pension Fund arising out of a decision of
the United Nations Joint Staff Pension Board, an
application shall be receivable if filed within ninety
days from the receipt of the Board’s decision.

See comments on article 2(4) above.

3. The Appeals Tribunal may decide to suspend or
waive the deadlines in any case.

Replace “in any case” with: “only in exceptional
cases” [EU].

After “waive”, add: ‘“on reasonable grounds”
[Russian Federation].

Delete the provision or reformulate as follows: “ The
Appeals Tribunal may decide to waive the deadlines
where it determines that the applicant has shown
good cause and where the applicant can show that he
or she could not have known the deadline had run in
the exercise of reasonable diligence. The Appeals
Tribunal may also toll the deadlines for up to 30
additional days where the applicant can show that
the exigencies of official duty prevent him or her in
the exercise of reasonable diligence from meeting
those deadlines’ [United States].

Modify as follows: “The Appeals Tribunal may not
decide to suspend or waive the deadlines, except in
exceptional circumstances, in any case” [G77 and
Chinal].

4. The filing of appeals shall not have the effect of
suspending the execution of the judgement
contested.

Delete [United States].

This paragraph leads to confusion with regard to the
enforceability of the Dispute Tribunal judgements,
which requires further discussion [G77 and China].

Replace by: “The filing of appeals shall have the
effect of suspending the execution of the judgement
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contested, unless such judgement has already been
executed in accordance with the statute of the
Dispute Tribunal” [China].

5. An appeal and other submissions shall be filed in
one of the official languages of the United Nations.

5. An appeal and other submissions shall be filed in
any of the official languages of the United Nations.

Article 8

1. The Appeals Tribunal may order production of
documents or such other evidence as it deems
necessary.

2. The Appeals Tribunal shall decide whether the
personal appearance of the appellant is required at
oral proceedings and the appropriate means for
satisfying the requirement of personal appearance.

3. The judges assigned to a case will determine
whether to hold oral hearings.

4. The oral proceedings of the Appeals Tribunal
shall be held in public unless the Appeals Tribunal
decides at its own initiative or at the request of
either party, that circumstances require the
proceedings to be closed.

Since the Appeals Tribunal deals with questions of
law, provisions on oral hearings, etc., should be
different from those at the Dispute Tribunal.

Replace the entire article with: “The Appeals
Tribunal shall determine whether to hear
argument. If it determines to hear argument
on the pleadings that have been filed before
the Appeals Tribunal, it shall also determine
whether to do so in closed or open session. It
may only close the session where the Dispute
Tribunal made a determination that X
pursuant to article Y of the statute of the
Dispute Tribunal” [governing closure of
hearings] [United States].

G77 and China: keep.

Article9

1. The Appeals Tribunal may order, inter alia, the
following:

(a) Rescission of the contested decision;

(b) Specific performance;

(c) Compensation;

(d) Interest; and

(e) Costs.

This provision should be brought in line with the text
of article 10(4) of the Dispute Tribunal statute
[China; United States; Guatemala; Israel].

Further clarification is required on the issues covered
by this paragraph, especially specific performance
[G77 and China].
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See also the comments made on article 10(4) of the
Dispute Tribunal statute.

In subparagraph (d), the word “and” should be
replaced with “and/or” [G77 and China].

Redraft the entire paragraph as follows:

“l. The Appeals Tribunal may order the
following:

“(a) Rescission of the contested
administrative decision or specific
performance, provided that, where
the contested administrative decision
concerns appointment, promotion or
termination, the Appeals Tribunal
shall also set an amount of
compensation that the respondent
may €lect to pay as an alternative to
the rescission of the contested
administrative decision or specified
performance ordered, provided that
such compensation shall not exceed
the equivalent of two years’ net base
salary for the applicant except under
exceptional circumstances in which
the Dispute Tribunal determines that,
not only was the Secretary-General
or Organization’s view of the
internal law of the United Nations
incorrect, but no reasonable person
could have held their view, and
provides such a determination in
writing;

“(b) Compensation, which shall not
normally exceed the equivalent of
two years' net base salary of the
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applicant. The Appeals Tribunal may,
however, order the payment of a
higher indemnity in exceptional
cases in which the Dispute Tribunal
determines that, not only was the
Secretary-General or Organization’s
view of the internal law of the United
Nations incorrect, but no reasonable
person could have held their view,
and provides such a determination in
writing” [United States].

Further consideration is needed on whether the
Appeals Tribunal should be reversing or granting
appeal and remanding (usually, the latter should be
used if there is an error of law to allow the Dispute
Tribunal to redetermine damages, if any) [United
States].

2. Where the Appeals Tribunal determines that a
party has manifestly abused the appeals process, it
may award costs against that party.

The comments made on article 10(5) of the Dispute
Tribunal statute should also apply to this provision
[EU].

Replace “it may award costs against that party” with
“it may require that party to pay court costs” [United
States].

3. The Appeals Tribunal may not award exemplary
or punitive damages.

The comments made on article 10(6) should also
apply to this provision.

3. The Appeals Tribunal shall not award exemplary or
punitive damages.

4. The Appeals Tribunal may order interim measures
and/or injunctive relief.

Further clarification is needed on what is “injunctive
relief” [G77 and China].

Delete [United States].
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5. The Appeals Tribunal may remand a case to the
Dispute Tribunal and decide to award payment in
connection with its decision to remand due to
procedural delay, which is not to exceed the
equivalent of three months’ net base salary.

Delete. Further clarification is needed on the rationale
of this provision [United States].

6. The Appeals Tribunal may refer appropriate cases
to the Secretary-General or executive heads of
separately administered United Nations funds and
programmes for possible action to enforce
accountability.

This provision requires further consideration. While
deciding on accountability, consideration should be
given to staff rule 112.3. See the comments made on
article 10(7) of the Dispute Tribunal statute [G77 and
China].

Article 10

1. Cases before the Appeals Tribunal shall normally
be reviewed by a panel of three judges and decided
by a majority vote.

1. Cases before the Appeals Tribunal shall normally
be reviewed by a panel of three judges and shall be
decided by a majority vote [EU].

2. Where the President or any two judges sitting in a
particular case consider that the case raises a
significant question of law, at any time before
judgement is rendered, the case may be referred for
consideration by the whole Tribunal. Quorum in
such cases shall be five judges.

3. The judgements of the Appeals Tribunal shall be
issued in writing and shall state the reasons on
which they are based.

3. The judgements of the Appeals Tribunal shall be
issued in writing and shall state the [[reasons] [facts]
[law]] on which they are based.

4. The deliberations of the Appeals Tribunal shall be
confidential.

5. The judgements of the Appeals Tribunal shall be
binding upon the parties.
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6. The judgements of the Appeals Tribunal shall be
final and without appeal, subject to the provisions of
article 11 of the present statute.

7. The judgements of the Appeals Tribunal shall be
drawn up, in any of the official languages of the
United Nations, in two originals, which shall be
deposited in the archives of the United Nations.

8. A copy of the judgement shall be communicated
to each party to the case.

8. A copy of the Tribunal’s judgement shall be
communicated to each party in the case in the
language in which the application was originally
submitted [Canada, as revised by the coordinator].

9. The judgements of the Appeals Tribunal shall be
published and made generally available by the
Registry of the Tribunal.

Article 11

1. Either party may apply to the Appeals Tribunal
for a revision of a judgement on the basis of the
discovery of a decisive fact which was, at the time
the judgement was issued, unknown to the Appeals
Tribunal and to the party claiming revision, provided
that such ignorance was not due to negligence. The
application must be made within one year of the date
of the judgement.

Further consideration should be given to the question of
who determines that a fact is “decisive” [G77 and China].

“... revision of its judgement ...” [coordinator]
Delete the provision [United States].

Introduce a deadline for the specific period of time
after a party discovers the fact, as provided in the

current statute of the United Nations Administrative
Tribunal [EU].

2. Clerical or arithmetical mistakes may at any time
be corrected by the Appeals Tribunal either on its
own motion or on the application of any of the
parties.
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3. Either party may apply to the Appeals Tribunal
for interpretation or an order for execution of a
judgement.

[Refer to “its judgement”; see para. 1 above].

3. Either party may apply to the Appeals Tribunal for
interpretation of a judgement.

3bis. Either party may apply to the Appeals
Tribunal for an order for execution of a judgement.

Article 12

The present statute may be amended by decision of
the General Assembly.

General comments

* The text of the United Nations Appeals Tribunal draft statute should be brought in line, where appropriate,
with the United Nations Dispute Tribunal draft statute and any modifications made thereto by the Ad Hoc

Committee [coordinator].

* The issue of time limits for appeal should be considered throughout the text [G77 and China].

* The draft elements of the rules of procedure for the United Nations Dispute Tribunal and United Nations
Appeals Tribunal that were included in annexes V and VI to the report of the Secretary-General
(A/62/294) contain a number of provisions which need to be revised [United States].
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