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Annex V

VIEWSOF THE HUMAN RIGHTSCOMMITTEE UNDER ARTICLE 5,
PARAGRAPH 4, OF THE OPTIONAL PROTOCOL TO THE
INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

A. Communication No. 823/1998, Czernin v. The Czech Republic
(Views adopted on 29 Mar ch 2005, eighty-third session)*

Submitted by: Mr. Rudolf Czernin (deceased on 22 June 2004)
and his son Mr. Karl-Eugen Czernin
(not represented by counsel)

Alleged victim: The authors

Sate party: The Czech Republic

Date of initial communication: 4 December 1996 (initial submission)

Subject matter: Retention of citizenship

Procedural issues: Non-exhaustion of domestic remedies

Substantive issues: Equality before the law, non-discrimination,

denial of justice
Articles of the Covenant: 14, paragraph 1; 26 and 2, paragraph 3
Articles of the Optional Protocol: 3 and 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 29 March 2005,

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Ms. Christine Chanet, Mr. Maurice Glélé Ahanhanzo, Mr. Edwin Johnson,

Mr. Walter Kélin, Mr. Ahmed Tawfik Khalil, Mr. Michael O’ Flaherty, Ms. Elisabeth Palm,
Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen,
Ms. Ruth Wedgwood and Mr. Roman Wieruszewski.

Anindividual opinion signed by Committee member, Ms. Ruth Wedgwood is appended
to the present document.



Having concluded its consideration of communication No. 823/1998, submitted to the
Human Rights Committee on behalf of Rudolf Czernin under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The original author of the communication was Rudolf Czernin, acitizen of the

Czech Republic born in 1924, permanently residing in Prague, Czech Republic. He was
represented by his son, Karl-Eugen Czernin, bornin 1956, permanently residing in Austria, and
claimed to be avictim of aviolation by the Czech Republic® of articles 14, paragraph 1 and 26 of
the International Covenant on Civil and Political Rights (the Covenant). The author passed away
on 22 June 2004. By letter of 16 December 2004, his son (hereafter referred to as second author)
maintains the communication before the Committee. He is not represented by counsel.

Factual background

2.1  After the German occupation of the border area of Czechoslovakiain 1939, and the
establishment of the “protectorate”, Eugen and Josefa Czernin, the now deceased parents of the
author, were automatically given German citizenship, under a German decree of 20 April 1939.
After the Second World War, their property was confiscated on the ground that they were
German nationals, under the Benes decrees Nos. 12/1945 and 108/1945. Furthermore, Benes
decree No. 33/1945 of 2 August 1945 deprived them of their Czechoslovak citizenship, on the
same ground. However, this decree allowed persons who satisfied certain requirements of
faithfulness to the Czechoslovak Republic? to apply for retention of Czechoslovak citizenship.

2.2  On 13 November 1945, Eugen and Josefa Czernin applied for retention of Czechoslovak
citizenship, in accordance with Presidential Decree No. 33/1945, and within the stipulated

time frame. A “Committee of Inquiry” in the District National Committee of Jindrichtv Hradec,
which examined their application, found that Eugen Czernin had proven his “anti-Nazi attitude’.
The Committee then forwarded the application to the Ministry of the Interior for afinal decision.
In December 1945, after being released from prison where he was subjected to forced labour and
interrogated by the Soviet secret services NKVD and GPU, he moved to Austriawith his

wife. The Ministry did not decide on their applications, nor did it reply to aletter sent by

Eugen Czernin on 19 March 1946, urging the authorities to rule on his application. A notein
each of their files from 1947 states that the application was to be regarded as irrelevant as the
applicants had voluntarily left for Austria, and their files were closed.

2.3  After the regime change in Czechoslovakiain late 1989, the author, only son and heir of
Eugen and Josefa Czernin, lodged a claim for restitution of their property under Act No. 87/1991
and Act No. 243/1992. According to him, the principal precondition for the restitution of his
property is the Czechoslovak citizenship of his parents after the war.



24  On 19 January and 9 May 1995 respectively, the author applied for the resumption of
proceedings relating to his father’s and his mother’ s application for retention of Czechoslovak
citizenship. Inthe case of Eugen Czernin, areply dated 27 January 1995 from the

Jindrichiv Hradec District Office informed the author that the proceedings could not be
resumed because the case had been definitely settled by Act 34/1953, conferring Czechoslovak
citizenship on German nationals who had lost their Czechoslovak citizenship under

Decree 33/1945 but who were domiciled in the Czechoslovak Republic.® In aletter

dated 13 February 1995, the author insisted that a determination on his application for
resumption of proceedings be made. In acommunication dated 22 February 1995, he was
notified that it was not possible to proceed with the citizenship case of a deceased person and
that the case was regarded as closed. On 3 March 1995, the author applied to the Ministry of
Interior for adecision to be taken on his case. After the Ministry informed him that his

letter had not arrived, he sent the same application again on 13 October 1995. On 24

and 31 January 1996, the author again wrote to the Minister of Interior. Meanwhile, ina
meeting between the second author and the Minister of Interior, the latter indicated that there
were not only legal but aso political and personal reasons for not deciding on the case, and that
“in any other case but [his], such an application for determination of nationality would have
been decided favourably within two days’. The Minister also promised that he would convene
an ad hoc committee composed of independent lawyers, which would consult with the author’s
lawyers, but this committee never met.

25  On 22 February 1996, the Minister of Interior wrote to the author stating that “the
decision on [his] application was not favourable to [him]”. On 8 March 1996, the author
appealed the Minister’s letter to the Ministry of Interior. In areply from the Ministry

dated 24 April 1996, the author was informed that the Minister’ s letter was not a decision within
the meaning of section 47 of Act No. 71/1967 on administrative proceedings and that it was not
possible to appeal against a non-existent decision. On the same day, the author appealed the
letter of the Minister to the Supreme Court which on 16 July 1996 ruled that the letter was not a
decision by an administrative body, that the absence of such a decision was an insurmountable
procedural obstacle, and that domestic administrative law did not give the courts any power to
intervene against any failure to act by an official body.

2.6  After yet another unsuccessful appeal to the Ministry of Interior, the author

filed acomplaint for denial of justice in the Constitutional Court which, by judgement

of 25 September 1997, ordered the Ministry of Interior to cease its continuing inaction which
violated the complainant’ srights. Further to this decision, the author withdrew his
communication before the Human Rights Committee.

2.7  According to the author, the Jindiichav Hradec District Office (District Office), by
decision of 6 March 1998, reinterpreted the essence of the author’ s application and, arbitrarily
characterized it as an application for confirmation of citizenship. The District Office denied the
application on the ground that Eugen Czernin had not retained Czech citizenship after being
deprived of it, in accordance with the Citizenship Act of 1993, which stipulates that a decision in
favour of the plaintiff requires, as a prerequisite, the favourable conclusion of acitizenship
procedure. The District Office did not process the author’ sinitial application for resumption of
proceedings on retention of citizenship. Further to this decision, the author resubmitted and
updated his communication to the Committee in March 1998.



2.8  On 28 July 1998, the author informed the Committee that on 17 June 1998, the Ministry
of Interior had confirmed the decision of the District Office of 6 March 1998. In August 1998,

the author filed amotion for judicial review in the Prague High Court, as well as acomplaint in
the Constitutional Court. The latter was dismissed on 18 November 1998 for failure to exhaust
available remedies, as the action was still pending in the Prague High Court.

29  On 29 September 1998, the author informed the Committee that on the same date, the
District Office of Prague 1 had issued a negative decision on Josefa Czernin's application for
retention of citizenship.

2.10 With regard to the requirement of exhaustion of domestic remedies, the author recalls
that the application for retention of citizenship wasfiled in November 1945, and that efforts to
have the proceedings completed were resumed in January 1995. He thus considers that they
have been unreasonably prolonged. In the 1998 update of his communication, the author
contends that the decision of the District Officeis not a“decision on his application”. He argues
that remaining remedies are futile, as the District Office decided against the spirit of the decision
of the Constitutional Court, and that a judgement by the Supreme Court could only overturn a
decision from the District Office, without making a final determination. Thus, available
remedies would only cause the author repeatedly to appeal decisionsto fulfil only formal
requirements, without ever obtaining a decision on the merits of his case.

211 Theauthor states that the same matter is not being examined under another procedure of
international investigation or settlement.

The complaint

3.1  Theauthor alleges aviolation of hisright to equal protection of the law without
discrimination and of hisright to due process of law.

3.2  Theauthor claimsto be avictim of aviolation of article 26 of the Covenant. He

recalls that his parents and he himself were victims of aviolation of their right to equal
protection of the law without discrimination, through unequal application of the law and
inequality inherent in the law itself, which does not allow him to bring an action for negligence
against the authorities. Discrimination arises from the authorities’ failure to issue a decision on
their case, although their application fulfilled the formal and substantial requirements of Decree
No. 33/1945. The author further argues that domestic law does not afford him aremedy against
the inaction of the authorities, and that he is being deprived of an opportunity to enforce his
rights. He claims that those who had their case decided have a remedy available, whereas he
has no such remedy; thisis said to amount to discrimination contrary to article 26.

3.3  Theauthor claimsto be avictim of aviolation of article 14, paragraph 1, as

the inaction of the authorities on his application for resumption of citizenship proceedings
amountsto afailureto give him a*“fair hearing by a competent, independent and impartial
tribunal established by law”, and that he is avictim of undue delay in the administrative
proceedings.



The State party’s submission on the admissibility and merits of the communication

4.1  On 3 February 1999, the State party commented on the admissibility of the
communication and on 10 August 1999, it filed observations on the merits. It argues that the
authors have not exhausted domestic remedies, and considers that their claims under articles 14,
paragraph 1, and 26 are manifestly ill-founded.

4.2  The State party underlines that after the decision of the Constitutional Court

of 25 September 1997 which upheld the author’s claim and ordered the authorities to cease their
continued inaction, the District Office in Jindfichiv Hradec considered his case and issued a
decision on 6 March 1998. The Ministry of Interior decided on his appeal on 17 June 1998.

On 5 August 1998, the author appeal ed the decision of the Ministry to the Prague High Court.

At the time of the State party’ s submission, these proceedings remained pending, and thus
domestic remedies had not been exhausted. The State party argues that the exception to therule
of exhaustion of domestic remedies, i.e. unreasonable prolongation of remedies does not apply in
the present case, since, given the dates of the above-mentioned decisions, and considering the
complexity of the case and the necessary research, the application of domestic remedies has not
been unreasonably prolonged. In addition, with regard to the effectiveness of these remedies, the
State party argues that the author cannot forecast the outcome of his action, and that in practice,
if acourt concludes that the legal opinion of an administrative authority isincorrect, the
impugned decision of the Ministry of Interior will be quashed. It underlines that under

section 250j, paragraph 3, of the Czech Code of Civil Procedure, an administrative authority is
bound by the legal opinion of the court.

4.3  The State party contends that the claim under article 26 of the Covenant is manifestly
ill-founded, as the author did not substantiate his claim nor has presented any specific evidence
or factsillustrating discriminatory treatment covered by any of the grounds enumerated in
article 26. It further argues that the author did not invoke the prohibition of discrimination and
equality of rightsin the domestic courts, and therefore did not exhaust domestic remediesin this

respect.

4.4  Astothealleged violation of article 14, paragraph 1, the State party admits that the
allegation of breach of theright to afair trial was meritorious at the time of the initial
submission of the author. However, it argues that after the decision of the Constitutional

Court of 25 September 1997, an administrative decision was issued by the District Office

on 6 March 1998, which was in conformity with the judgement of the Constitutional Court, and
that the author’ sright to afair trial was fully protected through this decision. Referring to the
dates of the above-mentioned decisions, the State party further asserts that there was no undue
delay. The State party therefore considers that the claim under article 14, paragraph 1, of the
communication is manifestly ill-founded. It lists a number of remedies available to the authors if
undue delay isargued. The author could have filed a complaint with the Ministry of Interior, or
with the President of the High Court. Another remedy available to him would have been a
constitutional complaint. The State party indicates that a complaint must be replied to within
two months following the date it is served on the government department competent to handle it.
The State party recalls that the author did not avail himself of these remedies, and thus did not
exhaust domestic remedies.



Further comments by the authors

51  On 19 November 1999, 25 June 2002, 29 January, 25 February, 16

and 22 December 2004, the authors commented on the State party’ s submissions and

informed the Committee of the status of proceedings before the Czech courts. The author
reiterates that the decision of the District Office of 6 March 1998 was taken to formally satisfy
the requirements laid down by the Constitutional Court in its judgement of 25 September 1997.
He argues that the authorities arbitrarily, and against his express will, reinterpreted his
application for resumption of proceedings on retention of citizenship into an application for
verification of citizenship, and treated it under the State party’s current citizenship laws, rather
than under Decree No. 33/1945 which should have been applied. The author claims that this
decision was sustained by the appellate bodies without any further examination or reasoned
decision. In hisopinion, that an administrative agency arbitrarily and on its own initiative,
and without giving prior notice to the applicant, reinterpreted his application and failed to
decide on theinitial application, constitutes a violation of hisright to due process and his right
to proceedings and to a decision, protected by article 14.

5.2  Inthe case of the author’s mother, the Prague Municipal Authority decided,

on 6 January 1999, that “at the time of her death, Josefa Czernin was a citizen of the
Czechoslovak Republic’. The author points out that the authorities granted the application
without problemsin his mother’s case, as opposed to his father’s, and on substantially scarcer
evidence. The author suggests that this inequality of treatment between his parents may be
explained by the fact that his father owned considerably more property than his mother, and that
most of his father’s property is State-owned today.

5.3  On 19 October 2000, the Prague High Court overturned the decision of the Ministry
of Interior of 17 June 1998 and determined that the case should be decided by reference to
Decree 33/1945, that the impugned decision wasiillegal, that it defied the legally binding
judgement of the Constitutional Court, and had violated essential procedural rules.

54  The case wasthen returned to the Ministry of Interior for a second hearing.

On 31 May 2002, the Ministry held that Eugen Czernin, member of the German ethnic group,
had failed to furnish sufficient “exculpatory grounds’ in accordance with Decree 33/1945 and
that “therefore, he lost Czechoslovak citizenship”. The author appealed against this decision,
which was confirmed by the Minister of Interior on 1 January 2003. He then filed an appeal in
the Prague Town Court, which quashed this decision on 5 May 2004. It ruled that the Minister,
in his decision of 1 January 2003, as well asthe Ministry, in its decision of 31 May 2002, had
Issued these decisions “without the necessary argumentation”, arbitrarily, and had ignored
evidence provided by the author’ s father. The case, which was then returned for athird hearing
by the Ministry of Interior, is currently pending before this organ.

5.5  Ineach of hisfurther submissions, the author confirms that the authorities, which oblige
him to go through the same stages of appeal again and again, theoretically ad infinitum, are
unwilling to process his case and purposively drag out proceedings. He invokes the “undue
prolongation” qualifier in article 5, paragraph 2 (b), of the Optional Protocol.



I ssues and proceedings before the Committee
Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

6.2  The Committee has ascertained that the same matter is not being examined under another
procedure of international investigation or settlement for purposes of article 5, paragraph 2 (a),
of the Optional Protocol.

6.3  With respect to the requirement of exhaustion of domestic remedies, the Committee notes
that the State party has challenged the admissibility of the communication in general terms. It
also notes that the case of the author is currently pending before the Ministry of Interior, and that
since the judgement of the Constitutional Court of September 1997 ordering the Ministry to
cease its continuing inaction, the Ministry has heard the case of the author twice over afour year
period. Thetwo decisionsissued by the Ministry of Interior in this case were quashed by the
Prague High Court and the Prague Town Court, respectively, and referred back to the same
Ministry for arehearing. In the opinion of the Committee, and having regard to the absence of
compliance of the Ministry of the Interior with the relevant decisions of the judiciary, the hearing
of the author’ s case by the same organ for the third time would not offer him a reasonable chance
of obtaining effective redress and therefore would not constitute an effective remedy which the
author would have to exhaust for the purposes of article 5, paragraph 2 (b), of the Optional
Protocol.

6.4  The Committee further considers that the proceedings instituted by the second author and
his late father have been considerably protracted, spanning a period of 10 years, and thus may be
considered to be “unreasonably prolonged” within the meaning of article 5, paragraph 2 (b), of
the Optional Protocol. The Committee does not consider that the delays encountered are
attributable to the second author or his late father.

6.5 Astothe State party’s claim that the authors failed to exhaust domestic remediesin
relation to his claim of prohibited discrimination, the Committee recalls that the authors did not
invoke the specific issue of discrimination before the Czech courts; accordingly, they have not
exhausted domestic remedies in this respect. The Committee concludes that this part of the
clamisinadmissible under article 5, paragraph 2 (b), of the Optional Protocol.

6.6  With regard to the claim that the author was a victim of unequal application of the law in
violation of article 26, the Committee considers that this claim may raise issues on the merits.

6.7  Regarding the authors' claim that they are victims of aviolation of their right to afair
hearing under article 14, paragraph 1, the Committee notes that the authors do not contest the
proceedings before the courts, but the non-implementation of the courts' decisions by
administrative authorities. The Committee recalls that the notion of “rights and obligationsin a
suit at law” in article 14, paragraph 1, appliesto disputes related to the right to property.

It considers that the author has sufficiently substantiated his claim, for the purposes of
admissibility, that the way in which the Czech administrative authorities reinterpreted his
application and the laws to be applied to it, the delay in reaching afinal decision, and the



authorities' failure to implement the judicial decisions may raise issues under article 14,
paragraph 1, in conjunction with article 2, paragraph 3. The Committee decides that this claim
should be examined on its merits.

Consideration of the merits

7.1  TheHuman Rights Committee has considered the present communication in the light of
all theinformation made available to it by the parties, as provided in article 5, paragraph 1, of the
Optional Protocol.

7.2 Themain issue before the Committee is whether the administrative authorities (the
District Office in Jindfichav Hradec and the Ministry of Interior) acted in away that violated the
authors' right, under article 14, paragraph 1, to afair hearing by a competent, independent and
impartia tribunal, in conjunction with the right to effective remedy as provided under article 2,

paragraph 3.

7.3  The Committee notes the statement of the authors that the District Office and Ministry of
Interior, in their decisions of 6 March and 17 June 1998, arbitrarily reinterpreted his application
on resumption of proceedings on retention of citizenship and applied the State party’ s current
citizenship laws rather than Decree No. 33/1945, on which the initial application had been based.
The Committee further notes that the latter decision was quashed by the Prague High Court and
yet referred back for arehearing. In its second assessment of the case, the Ministry of Interior
applied Decree No. 33/1945, and denied the application.

7.4  The Committee recalls its jurisprudence that the interpretation and application of
domestic law is essentially a matter for the courts and authorities of the State party concerned.
However, in the pursuit of a claim under domestic law, the individual must have access to
effective remedies, which implies that the administrative authorities must act in conformity with
the binding decisions of national courts, as admitted by the State party itself. The Committee
notes that the decision of the Ministry of Interior of 31 May 2002, as well as its confirmation by
the Minister on 1 January 2003, were both quashed by the Prague Town Court on 5 May 2004.
According to the authors, the Town Court ruled that the authorities had taken these decisions
without the required reasoning and arbitrarily, and that they had ignored substantive evidence
provided by the applicants, including the author’ s father, Eugen Czernin. The Committee notes
that the State party has not contested this part of the authors' account.

7.5  The Committee further notes that since the authors’ application for resumption of
proceedings in 1995, they have repeatedly been confronted with the frustration arising from the
administrative authorities' refusal to implement the relevant decisions of the courts. The
Committee considers that the inaction of the administrative authorities and the excessive delays
in implementing the relevant courts’ decisions arein violation of article 14, paragraph 1, in
conjunction with article 2, paragraph 3, which provides for the right to an effective remedy.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it disclose aviolation of article 14, paragraph 1, of
the Covenant. With regard to the above finding, the Committee considers that it not necessary to
examine the claim under article 26 of the Covenant.



9. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under an
obligation to provide the author with an effective remedy, including the requirement that its
administrative authorities act in conformity with the decisions of the courts.

10. Bearing in mind that, by becoming a party to the Optiona Protocol, the State party has
recognized the competence of the Committee to determine whether there has been aviolation of
the Covenant or not, and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensure to all individuals within its territory or subject to its jurisdiction the rights
recognized in the Covenant and to provide an effective and enforceable remedy in case a
violation has been established, the Committee wishes to receive from the State party,

within 90 days, information about the measures taken to give effect to the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes

! The Covenant was ratified by Czechoslovakiain December 1975 and the Optional Protocol in
March 1991. The Czech and Slovak Federal Republic ceased to exist on 31 December 1992.
On 22 February 1993, the Czech Republic notified its succession to the Covenant and the
Optional Protocol.

2 Decree 33/1945, paragraph 2 (1) stipulates that persons “who can prove that they remained
true to the Republic of Czechoslovakia, never committed any acts against the Czech and Slovak
peoples and were actively involved in the struggle for its liberation or suffered under the
National Socialist or Fascist terror shal retain Czechoslovak citizenship.”

3 Act 34/1953 of 24 April 1953 “Whereby certain persons acquire Czech citizenship rights”,
paragraph 1 (1) stipulates that “ Persons of German nationality, who lost Czechoslovak
citizenship rights under Decree 33/1945 and have on the day on which this law comesinto effect
domicilein the territory of the Czechoslovak Republic shall become Czech citizens, unless they
have already acquired Czech citizenship rights’.



APPENDI X
Individual opinion of Committee member Ms. Ruth Wedgwood

Eastern Europe has enjoyed democracy for more than adecade. Over that period, the
Human Rights Committee has been presented with a number of cases, asking whether refugees
from aformer communist regime are entitled to the restoration of their confiscated properties,
and if so, under what conditions.

In four Views concerning the Czech Republic, the Committee has concluded that the
right to private property, as such, is not protected under the Covenant on Civil and Political
Rights, but that conditions for the restoration of property cannot be unfairly discriminatory.

In the first case of this series, Smunek v. The Czech Republic, No. 516/1992, the
Committee invoked the norm of “equal protection of the law” as recognized under article 26 of
the Covenant. The Committee held that a state cannot impose arbitrary conditions for the
restitution of confiscated property. In particular, the Committee held that restoration of private
property must be available even to persons who no longer enjoy national citizenship and are no
longer permanent residents - at least when the state party, under its prior communist regime, was
“responsible for the departure” of the claimants. See Views of the Committee, No. 516/1992,
paragraph 11.6.

The Committee has followed these views in subsequent cases, including
Adam v. The Czech Republic, No. 586/1994; Blazek et al. v. The Czech Republic, No. 857/1999;
and Des Fours Walderode v. The Czech Republic, No. 747/1997.

Committee member Nisuke Ando, writing individually in Adam v. The Czech Republic,
No. 586/1994, properly pointed out that traditionally, private international law has permitted
states to restrict the ownership of immovable propertiesto citizens. But atotalitarian regime that
forcesits political opponentsto flee, presents special circumstances. And there is no showing
that the Czech Republic has, in regard to new purchasers of real property, required either
citizenship or permanent residence.

It is against this background that the Committee is brought to consider the case of
Czernin v. The Czech Republic, No. 823/1998. Here, the Committee has challenged the state
party not on the grounds of denia of equal treatment, but on a question of process - finding that
the administrative authorities of the state party had “refuse[d] to carry out the relevant decisions
of the courts’ of the state party concerning property restoration.

The author’ s father, accompanied by hiswife, left for Austriain December 1945, after
interrogation in prison by the Soviet secret services NKVD and GPU. In 1989, after the fall of
the communist regime in former Czechoslovakia, the author, as sole heir, sought restitution of
his father’ s property, and in 1995, sought to renew his parents applications for restoration of
Czech citizenship. Since that time, the Czech Constitutional Court, the Prague High Court, and
the Prague Town Court have, respectively, chastised the Czech Interior Ministry for failure to act
upon the author’ s application, erroneous reliance on a 1993 citizenship law, and the absence of
“necessary argumentation” concerning his father’s asserted anti-Nazi posture (required for
retention of Czech citizenship, under the post-war decree No. 33/1945 of Czech president
Eduard Benes, in the case of ethnic Germans).
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In one sense, this case is simpler than the previous cases, since the issue is process, rather
than the limits of permissible substantive grounds. Nonetheless, one should note that the courts
of the Czech Republic have, ultimately, sought to provide an effective remedy to the authors, in
the consideration of their claims. Many democracies have seen administrative agencies that are
reluctant to reach certain results, and the question is whether there is aremedy within the system
for a subordinate agency’ s failure to impartially handle aclam. One could not adopt any per se
rule that three rounds of appellate litigation amounts to proof that an applicant has been deprived
of aright to afair hearing by a competent, independent and impartial tribunal, especially since
here the appellate courts have acted to restrain the administrative agency in question on its
various grounds of denia of the author’s claims. The Committee has not held that administrative
proceedings fall within the full compass of article 14.

Equally, this case does not touch upon the post-war circumstances of the mandatory
transfer of the Sudeten German population, a policy undertaken after the National Socialists
catastrophic misuse of the idea of German self-determination. Though population transfers, even
as part of a peace settlement, would not be easily accepted under modern human rights law, the
wreckage of post-war Europe brought a different conclusion. Nor has the author challenged, and
the Committee does not question, the authority of the 1945 presidential decree, which required
that ethnic Germans from the Sudetenland who wished to remain in Czechoslovakia, had to
demonstrate their wartime opposition to Germany’ s fascist regime. A new democracy, with an
emerging economy, may also face some practical difficultiesin unravelling the violations of
private ownership of property that lasted for 50 years. In all of these respects, the State party is
bound to act with fidelity to the Covenant, yet the Committee must also act with a sense of its
limits.

(Sgned): Ruth Wedgwood

[Done in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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B. Communication No. 879/1998, Howard v. Canada
(Views adopted on 26 July 2005, eighty-fourth session)*

Submitted by: George Howard (represented by counsel, Peter Hutchins
of Hutchins, Soroka & Dionne)
Alleged victim: The author
Sate party: Canada
Date of communication: 9 October 1998 (initial submission)
Subject matter: Limitation of the author’ s right to fish and its impact on his

right to enjoy his own culture, in community with other
members of his group

Procedural issues: Determination of the scope of the Committee’ s decision

on admissibility
Substantive issues: Right to enjoy one' s own culture in community with others
Articles of the Covenant: 27

Articles of the Optional Protocol:  n.a

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 26 July 2005,

Having concluded its consideration of communication No. 879/1999, submitted to the
Human Rights Committee on behalf of George Howard under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Maurice Glelé Ahanhanzo,
Mr. Edwin Johnson, Mr. Walter Kain, Mr. Ahmed Tawfik Khalil, Mr. Rajsoomer Lallah,

Mr. Michael O’ Flaherty, Ms. Elisabeth Palm, Sir Nigel Rodley, Mr. lvan Shearer,

Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood and Mr. Roman Wieruszewski.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication, dated 9 October 1998, is Mr. George Howard,

born 5 June 1946, a member of the Hiawatha First Nation which is recognized under the law of
the State party as an Aborigina people of Canada. He claimsto be avictim of aviolation by
Canada of hisrights under articles 2, paragraph 2, and 27 of the Covenant. Heis represented by
counsel. The Optional Protocol entered into force for Canada on 19 August 1976.

Thefacts as presented

2.1  Theauthor's Hiawatha community forms part of the Mississauga First Nations.

These First Nations, among others, are parties to treaties concluded with the Crown, including
a 1923 treaty (“the 1923 Williams Treaty”) dealing, inter alia, with indigenous hunting and
fishing rights. It provided, in return for compensation of $500,000, that the Mississauga

First Nations “ cede, release, surrender, and yield up” their interestsin specific described lands,
and further, “all theright, title interest, claim demand and privileges whatsoever of the said
Indiansin, to, upon or in respect of al other lands situated in the Province of Ontario to which
they ever had, now have, or now claim to have any right, title, interest, demand or privileges,
except such reserves as have been set apart for them by His Majesty the King.”*

2.2 On 18 January 1985, the author took some fish from ariver close to, but not on, his

First Nation’ s reserve. He was fined after having been summarily convicted in the Ontario
Provincia Court for unlawfully fishing out of season. The court rejected arguments of a
constitutional right to fish based on the protection in section 35 of the Constitution Act 1982
concerning “existing aboriginal and treaty rights of the aboriginal peoples of Canada’. It held
that the author’ s First Nations ancestors had surrendered fishing rights in the 1923 treaties and
that no such rights subsisted thereafter. On 9 March 1987, the Ontario District Court rejected the
author’ s appeal .

2.3  On 13 March 1992, the Ontario Court of Appeal dismissed the author’s appeal from the
District Court, holding that the 1923 treaty had extinguished the fishing rights previously held by
the author’ s First Nation, and that the First Nation’s representatives had known and understood
the treaty and itsterms. On 12 May 1994, the Supreme Court rejected the author’ s further
appeal, holding that by “clear terms’ the First Nations surrendered any remaining special right
to fish.

24  In 1990, the Canadian Supreme Court held in another case that “existing rights’” within
the meaning of section 35 of the Constitution Act were satisfied by evidence of continuity of the
exercise of aright, even if scanty at times, unless there was evidence of aclear and plain
intention by the Crown to extinguish the right.> Thereafter, the Ontario government committed
itself to negotiate arrangements with indigenous people as soon as possible on the issue of
hunting, fishing, gathering and trapping.

25  On7 March 1995, the so-caled “ Community Harvest Conservation Agreements’
(CHCASs) were signed by the Ontario Government and the Williams Treaties First Nations,
allowing for the exercise of certain hunting and fishing rights. Under these agreements, which
were renewable yearly, First Nations were permitted to hunt and fish outside the reserves, for
subsistence, as well as for ceremonial and spiritual purposes, and barter in kind.
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26  On 30 August 1995, the newly elected Ontario government exercised its right to
terminate the CHCAS, wishing “to act in amanner consistent with” the Supreme Court’s
decision in the author’ s case.

2.7  In September 1995, the First Nations affected by the termination sought interim and
permanent injunctions against the Ontario government. The Ontario Court of Justice rejected the
claims, holding that the government had properly exercised its right, under the agreements, to
terminate them with notice of 30 days. The author contends that the Court made it “very clear”
that the outcome of further proceedings would go against the applicants, and that it was therefore
pointless to pursue further costly remedies.

28  On 16 January 1997, the Supreme Court rejected the author’ s motion for a rehearing of
his case. The author had argued that developments in the Supreme Court’ s jurisprudence to the
effect that a clear intent to extinguish fishing rights had to accompany a surrender of interest in
land in order to be valid® warranted a re-examination of his case.

The complaint

3.1  Theauthor complains generaly that he and all other members of his First Nation are
being deprived of the ability to exercise their aboriginal fishing rightsindividually and in
community with each other and that this threatens their cultural, spiritual and social survival.

He contends that hunting, fishing, gathering and trapping are essential components of his culture,
and that denial of the ability to exercise it imperils transmission of the culture to other persons
and to later generations.

3.2  Specifically, the author considers that the Supreme Court judgement in his caseis
incompatible with article 27 of the Covenant. Referring to the Committee' s general

comment No. 23, he argues that the federal government of Canada failed in its duty to take
positive measures of protection by not intervening in hisfavour in the judicia proceedings.
Neither the Covenant nor other applicable international law were referred to or considered in the
proceedings. The decision, moreover, has resulted in the denial of essential elements of culture,
spiritual welfare, health, socia survival and development, and education of children. The author
argues that the Williams Treaties are the only treaties that fail to protect indigenous hunting and
fishing rights, but instead aim at explicitly extinguishing them, and that the Supreme Court’s
decision in this caseis an anomaly inits case law. Referring to the Committee’ sdecisionin
Kitok v. Sweden,* the author argues that, far from being “necessary for the continued visibility
and welfare of the minority asawhole”, the restrictions in question imperil the very cultural and
spiritual survival of the minority.

3.3  Theauthor contends that the unilateral abrogation of the CHCAs violates article 27 of the
Covenant. The author submitsthat article 27 imposes “an obligation to restore fundamental
rights on which cultural and spiritual survival of a First Nations depends, to a sufficient degreeto
ensure the survival and the development of the First Nation’s culture through the survival and
development of the rights of itsindividual members’. Although providing somerelief, the
contractual nature of the CHCAS, and the facility for unilateral termination, failed to provide
adeguate measures of protection for the author and the precarious culture of the minority of
which heisamember.

14



34  Theauthor also alleges violations of article 27 and article 2, paragraph 2, of the
Covenant in that the federal and provincia governments are only prepared to consider monetary
compensation for loss of the aborigina rights, rather than restore the rights themselves.

Payment of money is not an appropriate “ positive measure” of protection, deemed to be required
by article 2, paragraph 2.

3.5  Theauthor adds that his claim as described above should be interpreted in the light of
article 1, paragraph 2, of the Covenant, as the status of First Nations as “ peoples’ has been
recognized at the domestic level. He contends that article 5, paragraph 2, of the Covenant
precludes the State party from contending that First Nations do not, in international law, have
such status, for it has been conferred on them by domestic law.

3.6  Asaconsequence of the above, the author requests the Committee to urge the State party
to take effective steps to implement the appropriate measures to recognize and ensure the
exercise of their hunting, fishing, trapping and gathering rights, through a new treaty process.

3.7  Theauthor states that the same matter has not been submitted for examination under any
other procedure of international investigation or settlement.

Videotape submission by the author

4. In hisorigina communication of 9 October 1998, the author, referring to the oral
tradition of the Mississauga First Nations, requested the Committee to take into account, in
addition to written materials submitted by the parties, oral evidence reproduced in the form of
avideotape containing an interview with the author and two other members of the Mississauga
First Nations on the importance of fishing for their identity, culture and way of life.

On 12 January 2000 the Committee, acting through its Special Rapporteur on new
communications, decided not to accept videotape evidence, with reference to the Optional
Protocol’ s provision for awritten procedure only (article 5, paragraph 1, of the Optional
Protocol). By letter dated 7 February 2000, the author furnished the Committee with a transcript
of the videotaped testimony in question. The Committee expresses its appreciation for the
author’ s willingness to assist the Committee by submitting the transcript.

The State party’s submissions on the admissibility of the communication

51 By submission of 28 July 2000, the State party argues that the communication is
inadmissible for failure to exhaust domestic remedies. The State party points out that current
laws regulate, but do not prohibit, hunting and fishing activities. The regulations, dealing with
licensing requirements, catch and hunting limits, and seasonal restrictions, are intended to
advance objectives of conservation, safety and ethical hunting practices. The author, as anyone
else, isable to exercise his traditional practices within these confines.

52  The State party observes that the Williams Treaties First Nations have an action currently
pending in the Federal Court, alleging a breach of fiduciary duty by the federal and Ontario
governments. They seek, inter alia, aremedy that would restore their hunting and fishing rights
outside the reserves. The parties have currently stayed this action by agreement, while
negotiations are continuing.
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5.3  The State party further observes that the Williams Treaties First Nations did not avail
themselves of the possibilities to challenge the termination of the CHCAs. While the initial
action was dismissed on grounds of procedural defect, the Court made clear that it was open to
them to bring afresh application. They did not do so. The State party notes that, while the
author contends that to do so would have been “pointless’, it has been the Committee’ s constant
approach that doubts about the effectiveness of remediesis not sufficient reason not to exhaust
them.

54  Thirdly, the State party observes that it would be open to the Williams Treaties First
Nations to seek the assistance of the independent advisory Indian Claims Commission in
resolving a dispute in their claims negotiations with the federal government. This settlement
procedure has not been exercised.

The author’s comments

6.1 By submission of 21 December 2000, the author rejects the State party’ s observations,
arguing that domestic remedies have been exhausted, for the Supreme Court’ s binding decision
in his case confirmed the extinguishment of his aboriginal rights.

6.2  Theauthor argues that the current proceedings before the Federal Court raise different
Issues and cannot grant him the remedy he seeks. The current proceedings concern breach of
fiduciary duty, rather than the restoration of aboriginal harvesting rights, and seek (in current
form) a corresponding declaration with “aremedy in fulfilment of the Defendant Crown’s
obligation to set aside reserves, or damagesin lieu thereof”. In any event, the Federal Court is
bound to follow the Supreme Court’ s decision to the extent that it held that the aborigina rights
in question had been extinguished by the Williams Treaties. The author notes that while the
Federal Court proceedings may allow his community to acquire additional lands and fair
compensation for the 1923 surrender, they will not restore his harvesting rights, since the
Supreme Court’ s decision has held they were extinguished at that time.

6.3  Asto the proceedings to challenge the abrogation of the CHCAS, the author argues that
the outcome of further proceedings was “clearly predictable”. The judge stated that he had
“determined that on the factual merits there is no support for the granting of any declaratory or
injunctive relief”. Referring to the Committee' s jurisprudence,” the author notes that the
Supreme Court in his case had already “ substantially decided the same question in issue” and
that therefore there was no need for recourse to further litigation. Moreover, the Supreme Court
had denied his own application to revisit its decision in his case, which therefore remained
binding on the lower courts.

6.4  Totheextent that the State party suggests that negotiations should be pursued, the author
argues that these are not “remedies’ in terms of the Optional Protocol, and, in any event, that the
State party has not shown they would effectively restore the harvesting rights. On 16 May 2000,
the First Nations were informed that negotiations would not resume without the presence of the
Ontario government as a party. Moreover, the Indian Claims Commission is an advisory body
whose recommendations are not binding upon the federal government. Additionally, the
Commission may only facilitate certain categories of dispute, and the federal government has
already characterized the issue of restoration of harvesting rights as falling outside those
categories.
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Subsequent submissions of the parties

7.1 By submission of 12 July 2001, the State party responded to the author’s comments,
arguing that while the author claims not to be acting as a representative of the Williams Treaties,
but on his own behalf, heisin fact clearly acting on their behalf® and requesting a collective
remedy.

7.2  Intermsof current Federal Court proceedings, the State party argues that it ishighly
relevant that the First Nations are seeking aremedy for breach of fiduciary duty arising from the
surrender of their aboriginal rights, including hunting and fishing rights. While they currently
seek compensation, they sought aremedy of restoration at an earlier point and of their own
accord modified those pleadings to omit this aspect of remedy. The State party points out that it
would be open to seek aremedy of restoration of hunting and fishing rights in the appropriate
provincial jurisdiction. Indeed, the First Nations have initiated an action in the Ontario Superior
Court of Justice.

7.3  The State party points out that the Supreme Court’s decision in the author’ s case was
essentially limited to the factual question of whether he had an existing right to fish in the area
where he was caught fishing and charged. It did not address questions of breach of fiduciary
duties, and remedies available for such a breach, and accordingly these questions remain open
before the courts.

74  On5 September 2001, the author further responded, arguing that he satisfies all
conditions of admissibility: in particular, he is avictim within the meaning of article 1 of the
Optiona Protocol, being denied the ability by highest judicial decision to practice fishing as a
member of a“minority” within the meaning of article 27. Referring to previous cases decided by
the Committee,” he argues that it is of no relevance that a remedy he might obtain under the
Optional Protocol might benefit othersin his community. He alleges specific violations of his
rights under the Covenant. Finally, he has exhausted all legal remedies open to him. He submits
that it would be unjust to be deprived of hisright to present an individual petition based on the
Covenant to the Committee simply because his First Nation is pursuing other remedies before
Canadian courts under domestic law, along with other First Nation parties to the Williams
Treaties.

7.5  Theauthor argues that, under the current state of Canadian law, it is not possible for
courts to restore extinguished aboriginal rights.® All the courts, including the Supreme Court of
Canada, are bound by the constitutional recognition in 1982 of “existing” aboriginal rights only.
He contends that it isirrelevant that the Supreme Court in his case did not address the fiduciary
breach question - even if it had, the outcome would have remained unaltered. Similarly, in terms
of further action on the abrogation of the CHCASs, the courts would have been bound by the
Supreme Court’ s determination that no aboriginal right existed in the author’ s case.

7.6  On 15 January 2003, the State party made further submissions, disputing that the
current state of itslaw makes restoration of extinguished rights impossible. The State party
points out that in the Supreme Court decision cited to this effect, the Court did not rule on what,
if any, would be the Crown'’s fiduciary obligations to the First Nation in the process of
surrender/extinguishment of the First Nation’s rights, whether there had been a breach of any
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such obligations, and, if so, what remedies might be available. However, precisely these issues
are either raised in the proceedings pending in the Federal Court by the Williams Treaties
First Nations, or could be raised in the action before the Ontario Superior Court of Justice.

7.7  The State party further states that the federal government has not refused to negotiate
hunting, fishing, trapping and gathering rights with the Williams Treaties First Nations. The
federal government however considers that the restoration of such rights would require the
participation of the Ontario State government, as Ontario alone possesses constitutional
jurisdiction over provincial Crown lands and the right to pursue harvesting thereon. The Ontario
government is reviewing the First Nations' claims and has not yet made a determination asto
whether to accept the claim for negotiations.

The Committee’ s decision on admissibility

8.1  Atitsseventy-seventh session, the Committee considered the admissibility of the
communication.

8.2  The Committee ascertained that the same matter was not being examined under
another procedure of international investigation or settlement for the purposes of article 5,
paragraph 2 (a), of the Optional Protocol.

8.3  Astothe State party’ s argument that the author is acting on behalf of third parties, the
Committee noted that the author claimed personally to be a victim, within the meaning of

article 1 of the Optional Protocol, of an alleged violation of his rights under the Covenant, by
virtue of the Supreme Court’ s decision affirming his conviction for unlawful fishing. Asto the
position of further individuals, the Committee recalled its jurisprudence that there s, in principle,
no objection to a group of individuals, who claim to be similarly affected, collectively to submit
acommunication about alleged breaches of their rights.® In the present case, however, to the
extent that the communication could be understood to have been brought on behalf of other
individuals or groups of individuals, the Committee noted that the author had provided neither
authorization by such persons nor any arguments to the effect that he would be in the position to
represent before the Committee other persons without their authorization. Consequently, the
Committee found the communication inadmissible under article 1 of the Optional Protocol, to
the extent it could be understood to have been submitted on behalf of other persons than the
author personally.

8.4  Concerning the State party’ s arguments that on-going negotiations might provide an
effective remedy, the Committee referred to its jurisprudence that remedies that must be
exhausted for the purposes of the Optional Protocol are, primarily, judicial remedies.
Negotiations proceeding on the basis of, inter alia, extralegal considerations including political
factors cannot generally be regarded as being of analogous nature to these remedies. Even if
such negotiations were to be regarded as an additional effective remedy to be exhausted in
specific circumstances, ™ the Committee recalled, with reference to article 50 of the Covenant,
that the State party is responsible, in terms of the Covenant, for the acts of provincial authorities
as much as federal authorities. In the light of the absence of adecision, to date, by the provincial
authorities, on whether to accept the First Nations' claim for negotiations, the Committee would
in any event regard this remedy as being unreasonably prolonged. Accordingly, on the current
state of negotiations, the Committee did not, on either view, regard its competence to consider
the communication excluded by virtue of article 5, paragraph 2 (b), of the Optional Protocol.
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85  Thesame applied in relation to the argument that actions are pending in the Federal Court
and in the Ontario Superior Court of Justice. Besides the fact that these actions were brought by
First Nations parties rather than the author and that their outcome would have no bearing on the
author’s conviction in 1985 for unlawful fishing, the Committee considered that insofar as the
author might individually benefit from such aremedy, the remedy was unreasonably prolonged
inrelation to him. The Committee was therefore satisfied that the author, in pursuing his own
case through to the Supreme Court, exhausted domestic remedies in respect of the claimed
aboriginal rights to fish, which are an integral part of his culture.

86  On1April 2003, the Committee therefore decided that the communication was
admissible to the extent that the author was being deprived, under the sanction of criminal law,
of the ability to exercise, individually and in community with other members of his aboriginal
community, his aboriginal fishing rights which are an integral part of his culture.

The Committee' s consider ation of the merits of the communication
State party’s submission on the merits

9.1 By submission of 23 March 2004, the State party comments on the merits of the
communication. Contesting the author’s claims of violations of articles 2 (2) and 27 of the
Covenant in his case, the State party submits that the author is able to enjoy, individually and in
community with the other members of the Hiawatha First Nation, the aspects of his culture
related to fishing.

9.2  The State party recalls that in the 1923 Williams Treaty, the author’s First Nation agreed
to give up its aboriginal rights to fish, except for atreaty right to fish in the reserves set aside for
them. The Ontario Court has held that this treaty right to fish extends to the waters that are
adjacent to the reserves and the Government has interpreted this to mean up to 100 yards from
shore in waters fronting the reserve boundaries. 1n these waters the members of the Hiawatha
First Nation do not have to comply with Ontario’s normal fishing restrictions, such as closed
seasons and catch limits and have aright to fish year-round for food, ceremonial and social
purposes. In this context, the State party points out that neither the author nor the Hiawatha
First Nation depends on fishing for their livelihood. It is said that the members of the Hiawatha
First Nation (of whom 184 members live on the reserve and 232 outside) have tourism as their
main source of income and that recreational fishing isasignificant attraction for tourists to the
area. Thefish of Rice Lake, on the shores of which the Hiawatha First Nation lives, are said to
be among the most abundant in the area.

9.3  The State party further states that in addition the author can obtain a recreational
fishing license enabling him to fish in the lakes and rivers of the Kawartha Lakes region
surrounding the Hiawatha First Nation reserve from May to November. The limited restrictions
placed on the fishery are targeted and specific to particular fish species and are intended to
ensure that the particular vulnerability of each speciesis duly considered, and that all persons
using the resource, including the author and the other members of the Hiawatha First Nation,
benefit there from. Limits are imposed on what species of fish may be caught, when each
species may be caught and how many may be caught.** When the waters bordering the
Hiawatha Reserve are closed from 16 November to late April for conservation purposes, the
author can fish for most speciesin other lakes and rivers further away from January to March
and from May to December.
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9.4  The State party thus argues that, since the author is able to fish al year round, share his
catch with his family and show his children and grandchildren how to fish, hisright to enjoy the
fishing rights belonging to his culture has not been denied to him. The State party submits that
the author’ s assertion that there is not enough fish where he is allowed to fish cannot be
reconciled with the fact that he can fish adjacent to the Hiawatha First Nation reserve in the
Otonabee river, a short distance downstream from where he was fishing on 18 January 1985 and
is aso inconsistent with fishery surveys and with public statements made by the Hiawatha First
Nation in order to attract tourists. Lawful fishing opportunities exist for the author also in the
winter season when the waters next to the Hiawatha reserve are closed for fishing.

9.5  Astotheauthor’s argument that the Supreme Court’ s decision in his case isinconsistent
with the State party’ s obligations under article 27 of the Covenant, the State party recalls the
issues and arguments presented to the courts and their decisions. The author was charged for
unlawfully fishing during a closed period, because he had taken some pickerel fish from the
Otanabee river near but not on the Hiawatha First Nation reserve. At trial before the Provincial
Court of Ontario, the author pleaded not guilty and argued that he had aright to fish as a member
of the Hiawatha First Nation, that this right was not extinguished by the 1923 Williams Treaty
and that this right should not be abrogated by the fishing regulations. Thetrial judge, having
been provided with hundreds of pages of documentary evidence, concluded that the lands where
the offence was alleged to have occurred were in fact ceded by the 1923 Treaty, and that any
special rights as to fishing were included in that. On appeal in the District Court of Ontario,

the judge found that he could not conclude that the Indians were mislead at the time of

the 1923 Treaty, and that section 35 of the Constitution Act 1982, recognizing and confirming
the existence of aboriginal treaty rights of the aboriginal people of Canada, did not create new
rights or reconstitute the rights that had been contracted away. Inthe Ontario Court of Appeal,
the central issue was whether the rights of the Hiawatha First Nation members to fish on the
Otanabee river had been surrendered by the 1923 Williams Treaty. The author argued that the
Treaty should not be interpreted so asto extinguish the rights, or alternatively that the Rice Lake
Band (as the Hiawatha First Nation was then called) did not have sufficient knowledge and
understanding of the Treaty’ sterms to bind the Band to it. The Court found that the language of
the 1923 Treaty clearly and without ambiguity showed that the Band surrendered its fishing
rights throughout Ontario when it entered into that Treaty and concluded that the Crown had
satisfied its onus of establishing that the representatives of the Band knew and understood the
treaty and itsterms. On appeal to the Supreme Court, the central issue was whether the
signatories to the 1923 Williams Treaty had surrendered their treaty right to fish. The

Supreme Court after having carefully reviewed the lower courts' assessment of the evidence,
endorsed their findings and concluded that the historical context did not provide any basis for
concluding that the terms of the 1923 Treaty were ambiguous or that they would not have been
understood by the Hiawatha signatories. In this context, the Court pointed out that the Hiawatha
signatories were businessmen and a civil servant and that they all were literate and active
participants of the economy and society of their province.

9.6  The State party argues that the author’ s attempt to undermine the courts' findings of fact
goes against the Committee’ s principle that it is for the courts of the States parties and not for the
Committee to evaluate facts and evidence in a particular case. The State party al so takes issue
with the author’ s suggestion that the Supreme Court’ s decision in his case reversed along held
understanding of the Hiawatha First Nation that after 1923 they maintained their aboriginal right
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to fish and were not subject to Ontario’ s fishing laws. According to the State party this
proposition was not supported by any evidence during the court hearings and in fact, the
evidence was to the contrary.

9.7  Findly, the State party argues that article 27 must allow for a minority to make a choice
to agree to the limitation of its rights to pursue its traditional means of livelihood over a certain
territory in exchange for other rights and benefits. This choice was made by the Hiawatha

First Nation in 1923 and, in the State party’ s opinion, article 27 does not permit the author to
undo his community’s choice over 80 years later. The State party notes that the author did not
raise any argument related to Canada' s international obligations, including article 27 of the
Covenant, during the court proceedings.

Author’s commentson the State party’s submission

10.1  On 30 August 2004, the author comments on the State party’ s submission and reiterates
that the Williams Treaties are the only treaties in Canada which do not protect Aboriginal
hunting, fishing, trapping and gathering rights, but rather are held to have explicitly extinguished
theserights. Asaconsequence, the author claims that he does not enjoy the same special legal
and constitutional status as all other Aboriginal peoples of Canada enjoying Aboriginal or treaty
rights. The author considers that monetary compensation for these rights is no substitute for the
necessary measures of protection of the minority’s culture within the meaning of article 27 of the
Covenant.

10.2 The author argues that as a member of a minority group, he is entitled to the protection of
economic activities that comprise an essential element of his culture.’* The exercise of cultural
rights by members of indigenous communitiesis closely associated with territory and the use of
its resources.® The author notes that the State party does not deny that fishing is an essential
element of the culture of the minority to which he belongs, but rather focuses on its assertion that
the author isin a position to exercise thisright to fish. The author states, however, that the State
party does not identify whether heis able to exercise his cultura right to fish as distinct from,
and additional to, any statutory privilegesto fish that are available to al persons, indigenous and
non-indigenous, upon obtaining through payment a licence from the Government.

10.3 The author further challenges the State party’ s focus on fishing only and submits that this
is based on an excessively narrow reading of the Committee’ s admissibility decision. According
to the author, his communication also includes his rights to hunting, trapping and gathering since
these are an equally integral part of his culture which is being denied.

10.4 The author emphasizesthat it is the cultural and societal importance of the right to fish,
hunt, trap and gather which are at the heart of his communication, not its economic aspect. The
fact that the members of the Hiawatha First Nation participate in the general Canadian economy
cannot and should not diminish the importance of their cultural and societal traditions and way
of life.

10.5 Referring to the size of the Hiawatha First Nation reserve (790.4 hectares) and the reserve
shared with two other First Nations (a number of islands), the author arguesthat it is
unreasonabl e to suggest that he is able to meaningfully exercise together with members of his
community hisinherent rights to fish and hunt within the confines of the reserves and the waters
immediately adjacent to them. These rights are meaningless without sufficient land over which
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to exercise them. In this context, the author reiterates that with the exception of the First Nations
parties to the Williams Treaties, al other First Nations in Canada who have concluded

treaties with the Crown have had their harvesting rights recognized far beyond the limits of

their reserves - throughout their traditional territories.

10.6 Asto the State party’ s argument that he can fish with arecreational licence, the author
asserts that heis not arecreational fisher. In hisopinion, the regulations governing recreational
fishing are designed to enhance sports fishing and make clear that al fishing isdone asa
privilege and not aright. The genera ruleis prohibition of fishing activities, except as provided
for in the regulations and pursuant to alicence. The regulations make exceptions to the general
rule for persons in possession of alicence issued under the Aboriginal Communal Fishing
Licence Regulations, but the author states that he has been denied the benefit of this provision
because of the Court’s decision that his aboriginal rights had been extinguished by the
Williams Treaty.

10.7 The author observes that by equating his fishing activities with those of arecreational
fisher, the State party deems his access to fishing a privilege not aright. Hisfishing activities
are thus not granted priority over the activities of sport fishers and can be unilaterally curtailed
by the State without any obligation to consult the author or the leaders of his First Nation.
According to the author, this treatment is contrary to that afforded to other aboriginal personsin
Canada for whom the Constitution Act 1982 provides that aboriginal and treaty rights have
priority over all other uses except for conservation.

10.8 The author argues that the State party has an obligation to take positive measures to
protect his fishing and hunting rights, and that to allow him to fish under recreational regulations
IS not a positive measure of protection required by article 2 (2) of the Covenant.

10.9 Hefurther submitsthat heis prohibited from fishing in the traditional territory of the
Hiawatha First Nation from 16 November to late April every year. According to the author, the
State party’ s argument that he can fish in lakes and rivers further away from the Hiawatha
reserve fails to take into account the concepts of aboriginal territory as these lakes are not within
the traditional territory of the Hiawatha First Nation. The author further argues that the
Regulations give priority to fishing by way of angling and that traditional fishing methods

(gill netting, spearing, bait-fish traps, seines, dip-nets etc) arerestricted. Asaresult, many of
the fish traditionally caught by Mississauga people cannot be fished by traditional netting and
trapping methods. The author also mentions that he cannot ice-fish in the traditional grounds of
his First Nation. He refersto ajudgement of the Supreme Court (R. v. Sparrow, 1990) where
the court directed that prohibiting aboriginal peoples from exercising their aboriginal rights by
traditional methods constitutes an infringement of those rights, sinceit isimpossible to
distinguish clearly between the right to fish and the method of fishing. Finally, the author argues
that the catch limits imposed by the Regulations effectively restrict him to fishing for personal
consumption only.

10.10 For the above reasons, the author maintains that his rights under article 27 and 2 (2) of
the Covenant have been violated and requests the Committee to urge the State party to take
effective steps to implement the necessary measures to recognize and ensure the exercise of
constitutionally protected hunting, fishing, trapping and gathering rights through a treaty process.
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Further submissions of the parties'

11.1 By submission of 15 December 2004, the State party takes issue with the author’s
assertion that the scope of the Committee’ s admissibility decision includes hunting, trapping and
gathering rights. It states that the text of the admissibility decision is clear and that the issue
before the Committee only concerns “fishing rights which are integral to” the author’s culture.

If the author does not agree to this limitation, he is free to request the Committee to review its
decision on admissibility, in which case the State party reservesitsright to make further
submissions on thisissue.

11.2 The State party also submits that the 1923 Williams Treaty was negotiated upon request
by the First Nations themselves, who were looking for recognition of their claimsto rightsin the
traditional hunting territoriesin Ontario lying north of the 45th parallel. After inquiring into the
claims, treaties were concluded by which the First Nations gave up their rights over the
territories in Ontario in exchange for compensation. The Rice Lake Band was familiar with the
treaty process and as examined by the Court of Appeal in the author’ s case, the minutes of the
meeting of the Band in Council show that the draft treaty was read, interpreted and explained
before it was unanimously approved.

11.3 Asto the author’s claims with respect to the restrictions on what species he can fish,

and by what method, the State party argues that these claims under article 27 should have been
raised before. The State party notes in this respect that the author’ s origina communication
focused on the seasonal restrictions of his ability to fish and raised further arguments concerning
his ability to transmit his knowledge to his children, participate with his community and fish for
subsistence. He raised no claimsin respect to being prevented from fishing for traditional fish or
with traditional methods and the State party has thus not been requested to make submissions in
respect of the admissibility and merits of these claims. The State party further notes that the
evidence presented by the author in respect to these claimsis very general and not specific to the
Hiawatha First Nation, calling into question itsreliability. For these reasons, the State party
reguests the Committee not to address these claims.

11.4 Withregard to the author’ s assertion that the State party has an obligation to take positive
measures to protect his fishing rights and that it has failed to do so, the State party submits that
the author has a constitutionally protected treaty right to fish within his Nations' reserve and the
waters adjacent to it. In the reserve that the author’ s First Nation shares with the Mississaugas of
Curve Lake and of Scugog Island (Trent Reserve No. 36A) the author’ s treaty right to fishisalso
protected. The State party points out that the shared reserve is made up of over 100 islands
spread throughout 12 lakes and riversin the Kawarthas and that the waters adjacent to these
islands provide significant fishing opportunities to the author and members of the Hiawatha

First Nation. In these waters, the author may fish at any time of the year, using his community’s
traditional techniques. The State party submits that the above constitutional protection does
constitute a positive measure.

11.5 The State party further explains that under the major land cession treaties of Canada,
including the Williams Treaties, what were once aboriginal rights to hunt and fish were redefined
and reshaped through the treaties. The terms of the treaties varied depending on the purpose of
the treaty and the circumstances of the parties. According to the State party, treatiesin remote
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areas with sparse population and little urban devel opment protect the pursuit of fish and wildlife
for subsistence as appropriate in the context. The Williams Treaties concerned however landsin
close proximity of urbanization and protection of these rights for subsistence were not an issue.

11.6 Asto the author’s argument that a recreational fishing licence is amere privilege and not
aright, the State party observes that article 27 does not require that a cultural activity be
protected by way of right."> In the State party’s opinion, licensing in and of itself does not
violate article 27. The State party further explains that under an Ontario recreational fishing
licence, a person may choose to fish not for recreational purposes but for food, social,
educational or ceremonial purposes.

11.7 The State party contests the author’ s argument that the catch limits under the regulations
limit him to fishing for personal consumption only. It explains that there are no limits on the
number of fish he can catch in the waters on and adjacent to the reserves, and that in the waters
beyond this area in open season he can catch unlimited yellow perch and panfish, aswell as
daily 6 walleye, 6 bass, 6 northern pike, 5 trout or salmon, 1 muskellunge and 25 whitefish.

The State party concludes that it is thus untenable to suggest that the author can fish for persona
consumption only. It further notes that the author has not presented any evidence as to the needs
of his extended family and why they cannot be met.

11.8 The State party also contests the author’ s statement that he is prohibited from fishing in
the traditional territory of the Hiawatha First Nation from 16 November to late April every year
and reiterates that the author can fish year round in the waters of Rice Lake and the Otonabee
river adjacent to the Hiawatha First Nation reserve, as well asin the waters adjacent to the
islandsin the Trent reserve. With arecreational licence, he can aso fish in Scugog Lake in
January and February, as well asin lakes and rivers of neighbouring fishing divisions. In this
context, the State party notes that the author has presented no evidence that would support his
assertion that these waters are outside the traditional territory and fishing grounds of the
Hiawatha Nation. According to the State party evidence shows on the contrary that the

seven Williams Treaties First Nations shared their traditional territory.

11.9 Finally, the State party reiterates that the author’ s requests for findings and remedies on
behalf of others than himself are beyond the scope of the admissibility decision in the present
case. The State party recalls that the Hiawatha First Nation and the other Williams Treaties

First Nations are in the midst of litigation with the Crown on behalf of their members, asthey are
seeking ajudicial remedy for an alleged breach of the Crown’sfiduciary duty with respect of the
surrender of certain hunting, fishing and trapping rights in the Williams Treaties. It would
therefore be inappropriate for the author to seek findings and remedies on behalf of the

First Nations when they are not properly before the Committee, and these findings would
presuppose the result in the Williams Treaties First Nations' domestic litigation. If the
Committee, contrary to the State party, were to find that the author’ s article 27 rights as they
relate to fishing had been infringed, legidative and regulatory mechanisms exist by which the
State could provide increased fishing opportunities to the author and his community.

11.10 Inhisreply to the State party’s further submission, the author, in a submission
dated 5 April 2005, submits that the islands in the shared Trent Waters Reserve, although
numerous, are extremely small, many constituting groups of bare rocks and that the fishing
opportunities are thus insignificant. The average size of theisdandsis said to be 1.68 acre
or 0.68 hectare.
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11.11 The author further reiterates that the comparison with modern treaties is useful and shows
that notwithstanding urban and economic development and non reliance by some Aboriginal
persons on traditional activities for subsistence, al treaties except for the Williams Treaties
recognize and protect hunting, fishing and trapping rights as well astheir exercise over a
reasonabl e part of theindigenous' community’ s traditional territory.

11.12 Inreply to the State party’ s assertion that the author has not provided evidence that

Lake Scugog and other lakes and rivers of neighbouring fishing divisions are outside the
traditional fishing grounds of the Hiawatha First Nation, the author refers to a map indicating
Mississauga family hunting territories, based on the description of these territories made during
testimony to the Williams Treaty Commissionersin 1923. According to the author the map
shows that Hiawatha traditional hunting territory was located near Rice Lake and did not include
L ake Scugog.

11.13 The author aso takes issue with the State party’ s statement that the Williams Treaty
was properly negotiated with the author’ s First Nation, and argues that there was only one day
of hearing in the community and that the communities’ legal counsel was not allowed to
participate. No attention was paid to the cultural and religious significance of fishing for the
Mississauga and traditional non-commercial fishing rights were almost extinguished.
Accordingly, the author reiterates his argument that the State party has not implemented the
Williams Treaties in away to ensure that the author is able to enjoy his culture.

11.14 Inreply to the State party’ s argument that the article 27 does not require that a

cultural activity be protected by way of right, the author argues that his situation is
distinguishable from the situation of the author in the case referred to by the State party. In

that case, the Committee found that the legislation affecting the author’ s rights had a reasonable
and objective justification and was necessary for the continued viability and welfare of the
minority asawhole. The same cannot be said of the fishing regulations applied to the author in
the present case.

11.15 The author rejects the State party’ s argument that he has raised new claims by bringing
up the issue of fishing methods as it would be artificial to distinguish between hisright to fish
and the particular manner in which that right is exercised. He emphasizes that thisis not a new
claim but that it is the same claim that he has brought under article 27 before the admissibility
decision of the Committee.

11.16 The author rejects the State party’ s argument that he is requesting an inappropriate
remedy. He states that no substantive negotiations have taken place between the First Nations
and Ontario, but only preparatory meetings. The author further argues that during these
meetings it had been agreed that the fact that discussions were occurring would not be
interpreted or put forward as an admission of fact, law or other acknowledgement contrary to the
position of the partiesin the present communication, and that the State party’ s argument thus
breaches this agreement. The author reiterates that the only sufficient remedy is the negotiation
in good faith on atimely basis of an agreement that would, on a secure and long-term basis,
enabl e the author to enjoy his culture, and that the tools best suited for thistask in Canadian
domestic law are treaty protected rights.
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The Committee' s consider ation of the merits of the communication

121 The Human Rights Committee has considered the present communication in the light of
all theinformation made available to it by the parties, as provided in article 5, paragraph 1 of the
Optional Protocol.

12.2 Inrelation to the scope of the decision on admissibility in the present case, the
Committee observes that at the time of the admissibility decision, the author had presented no
elements in substantiation of his claim concerning the right to hunt, trap and gather or
concerning the exhaustion of domestic remediesin thisrespect. The Committee also notes that
the author has raised claims concerning the denial of the use of traditional fishing methods and
catch limits only after the communication was declared admissible. 1n the Committee’ s opinion,
nothing would have stopped the author from making these clams in due time, when submitting
his communication, if he had so wished. Since the State party had not been requested to make
submissions on the admissibility of these aspects of the author’ s claim and the domestic
remedies which the author exhausted only dealt with his conviction for fishing out of season,
these aspects of the author’ s claim were not encompassed in the Committee' s admissibility
decision and the Committee will therefore not consider these issues.

12.3 Both the author and the State party have made frequent reference to the 1923 Williams
Treaty which was concluded between the Crown and the Hiawatha First Nation and which
according to the Courts of the State party extinguished the author’ s Nation’ sright to fish outside
their reserves or their adjacent waters. This matter, however, is not for the Committee to
determine.

124 The Committee notes that it is undisputed that the author is a member of a minority
enjoying the protection of article 27 of the Covenant and that he is thus entitled to theright, in
community with the other members of his group, to enjoy hisown culture. It is not disputed that
fishing forms an integral part of the author’s culture.

125 The question before the Committee, as determined by its admissibility decision, isthus
whether Ontario’ s Fishing Regulations as applied to the author by the courts have deprived him,
inviolation of article 27 of the Covenant, of the ability to exercise, individually and in
community with other members of his group, his aboriginal fishing rights which are an integral
part of his culture.

12.6 The State party has submitted that the author has the right to fish throughout the year on
and adjacent to his Nation’s reserves and that, with a fishing licence, he can also fish in other
areas in the region which are open for fishing when the area surrounding the reserves is closed.
The author has argued that there is not enough fish on and adjacent to the reserves to render the
right meaningful and that the other areas indicated by the State party do not belong to his
Nation’ straditional fishing grounds. He has moreover argued that fishing with alicence
constitutes a privilege, whereas he claimsto fish as of right.

12.7 Referring to its earlier jurisprudence, the Committee considers that States parties to the
Covenant may regulate activities that constitute an essential element in the culture of a minority,
provided that the regulation does not amount to a de facto denial of thisright.® The Committee
must therefore reject the author’ s argument that the requirement of obtaining afishing licence
would in itself violate his rights under article 27.
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12.8 The Committee notes that the evidence and arguments presented by the State party show
that the author has the possibility to fish, either pursuant to atreaty right on and adjacent to the
reserves or based on a licence outside the reserves. The question whether or not thisright is
sufficient to allow the author to enjoy this element of his culture in community with the other
members of his group, depends on a number of factual considerations.

12.9 The Committee notes that, with regard to the potential catch of fish on and adjacent to the
reserves, the State party and the author have given different views. The State party has provided
detailed statistics purporting to show that the fish in the waters on and adjacent to the reserves
are sufficiently abundant so as to make the author’ s right to fish meaningful and the author has
denied this. Similarly, the parties disagree on the extent of the traditional fishing grounds of the
Hiawatha First Nation.

12.10 The Committee notes in this respect that these questions of fact have not been brought
before the domestic courts of the State party. It recalls that the evaluation of facts and evidence
is primarily a matter for the domestic courts of a State party, and in the absence of such
evaluation in the present case the Committee' s task is greatly impeded.

12.11 The Committee considersthat it is not in a position to draw independent conclusions on
the factual circumstances in which the author can exercise hisright to fish and their
consequences for his enjoyment of the right to his own culture. While the Committee
understands the author’ s concerns, especially bearing in mind the relatively small size of the
reserves in question and the limitations imposed on fishing outside the reserves, and without
prejudice to any legal proceedings or negotiations between the Williams Treaties First Nations
and the Government, the Committee is of the opinion that the information before it is not
sufficient to justify the finding of aviolation of article 27 of the Covenant.

13.  The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it do not disclose aviolation of the International
Covenant on Civil and Political Rights.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued in Arabic, Chinese and Russian as part of the Committee’ s annual
report to the General Assembly.]

Notes

! Inthe first preambular paragraph to the treaty, it reads: “WHEREAS, the Mississauga Tribe
above described, having claimed to be entitled to certain interests in the lands of the Province of
Ontario, hereinafter described, such interests being the Indian Title of the said Tribe to fishing,
hunting and trapping rights over the said lands, of which said rights His Mgjesty, through His
said Commissioners, is desirous of obtaining a surrender ...".

2 R.v. parrow [1990] 1 SCR 1075 (SCC).

¥ R v. Adams [1996] 3 SCR 101 (SCC).

27



* Case No. 197/1985, Views adopted on 27 July 1988.
> Lovelacev. Canada, case No. 24/1977, Views adopted on 19 September 1979.

® The State party provides documentation in the form of an application for funding identifying
work on “United Nations petition” as part of a First Nations' workplan.

" Davidson v. Canada, case No. 359/1989, Views adopted 31 March 1993, and
Lansman v. Finland case No. 671/995, Views adopted on 30 October 1996.

® The author refers to Ontario (Attorney-General) v. Bear Island Foundation [1991] 2 SCR 570
(SCC).

® See Ominayak et al. v. Canada, case No. 167/1984, Views adopted on 26 March 1990, at
para. 32.1.

19 See Jonassen et al. v. Norway, case No. 942/2000, decision adopted on 25 October 2002.

1 The State party indicates that with a resident sport fishing license, the author can daily catch
and possess: 6 walleye, 6 mouth bass, 6 northern pike, 5 trout or salmon, 1 muskellunge,
25 whitefish and unlimited yellow perch, crappie, carp and catfish.

12 Kitok v. Sweden, communication No. 197/1985, adopted on 27 July 1998,
CCPR/C/33/D/197/1985.

13 See the Human Rights Committee’ s general comment No. 23, the rights of minorities to
enjoy, profess and practice their own culture, 1994.

14" A further State party’ s submission dated 2 June 2005 was received by the Committee. This
submission, however, was considered by the Committee to contain no new elements.

> The State party refers to the Committee's Viewsin Kitok v. Sweden, communication
No. 197/1985, CCPR/C/33/D/197/1985, para. 9.8.

16 Seeinter aliaKitok v. Sweden, communication No. 197/1985, Views adopted on 27 July 1988,
CCPR/C/33/D/197/1985 and Lansmann v. Finland, communication No. 511/1992, Views
adopted on 26 October 1994, CCPR/C/52/D/511/1992 and communication No. 671/1995, Views
adopted on 30 October 1996, CCPR/C/58/D/671/1995.
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C. Communication No. 903/2000, Van Hulst v. The Netherlands
(Views adopted on 1 November 2004, eighty-second session)*

Submitted by: Antonius Cornelis Van Hulst
(represented by counsel, Mr. Taru Spronken)
Alleged victim: The author
Sate party: The Netherlands
Date of communication: 8 April 1998 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 1 November 2004,

Having concluded its consideration of communication No. 903/1999, submitted to the
Human Rights Committee on behalf of Antonius Cornelis Van Hulst under the Optional Protocol
to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor of the communication is Antonius Cornelis Van Hulst, a Dutch citizen.
He claimsto be avictim of violations by the Netherlands® of articles 14 and 17 of the Covenant.
Heis represented by counsel.

1.2 A similar communication, based on the same facts, was submitted on 7 September 1998
by Mr. A.T.M.M., also claiming to be avictim of aviolation by the Netherlands of article 17 of
the Covenant. Mr. A.T.M.M. did not pursue his claim subsequently and, despite areminder, did
not inform the Committee whether he wished to maintain his communication.

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Franco Depasguale,

Mr. Walter Kédlin, Mr. Ahmed Tawfik Khalil, Mr. Rajsoomer Lallah, Mr. Rafael Rivas Posada,
Sir Nigel Rodley, Mr. Martin Scheinin, Mr. Ivan Shearer, Mr. Hipdlito Solari Y rigoyen,

Ms. Ruth Wedgwood, Mr. Roman Wieruszewski and Mr. Maxwell Y alden.
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Thefacts as submitted by the author

2.1  During apreliminary inquiry against Mr. A.T.M.M., the author’s lawyer, telephone
conversations between A.T.M.M. and the author were intercepted and recorded. On the basis of
the information obtained by this operation, a preliminary inquiry was opened against the author
himself, and the interception of his own telephone line was authorized.

2.2 By judgement of 4 September 1990, the District Court of ‘s-Hertogenbosch convicted the
author of participation in acriminal organization, persistent acquisition of property without
intent to pay, fraud and attempted fraud, extortion, forgery and handling stolen goods, and
sentenced him to six years' imprisonment.

2.3 During the criminal proceedings, counsel for the author contended that the public
prosecutor’ s case should not be admitted, because the prosecution’s case contained a number of
reports on telephone calls between the author and hislawyer, A.T.M.M, which it was unlawful to
receive in evidence. Counsel argued that, in accordance with article 125h,% paragraph 2, read in
conjunction with section 218, of the Code of Criminal Procedure, the evidence obtained
unlawfully should have been discarded.

2.4  Although the District Court agreed with the author that the telephone calls between him
and A.T.M.M., could not be used as evidence, insofar as the | atter acted as the author’ s lawyer
and not as a suspect, it rejected the author’ s challenge to the prosecution’ s case, noting that the
prosecutor had not relied on the contested tel ephone conversations in establishing the author’s
guilt. While the Court ordered their removal from the evidence, it admitted and used as evidence
other telephone conversations, which had been intercepted and recorded in the context of the
preliminary inquiry against A.T.M.M., in accordance with section 125g* of the Code of Criminal
Procedure, and which did not concern the lawyer-client relationship with the author.

25  On apped, the author’ s defence counsel argued that not all records of the tapped
telephone calls, which should have been destroyed pursuant to section 125h, paragraph 2, had in
fact been destroyed. However, by judgement of 10 April 1992, the-Hertogenbosch Court of
Appeal rejected this defence, stating that the author’ s request to examine whether the reportsin
question had been destroyed would be irrelevant, “as their absence from the case file would
provide no certainty about [their destruction].” The Court convicted the author of persistent
acquisition of property without intent to pay, forgery, and resort to physical threats, without
making use of the telephone records, and sentenced him to five years’ imprisonment.

2.6  Beforethe Supreme Court, the author’ s defence counsel stated that the Court of Appeal
had not responded to his defence that the records of the tel egphone conversations with his lawyer
had been illegally obtained without having subsequently been destroyed. The Supreme Court
rejected this argument and, by decision of 30 November 1993, for different reasons, it partialy
quashed the judgement of the Court of Appeal on two counts, as well as the sentence, and
referred the matter back to the Arnhem Court of Appeal.

2.7  On 24 March 1995, the Arnhem Court of Appea acquitted the author on one count and
sentenced him to three years imprisonment on the other counts. In his cassation appeal against
this judgement, the author contended that his defence relating to the tapped telephone calls had
till not been responded to. On 16 April 1996, the Supreme Court dismissed the appeal, without
reasons, referring to section 101a° of the Judiciary Act.
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2.8  On 22 October 1996, the author applied to the European Commission of Human Rights,
aleging, inter alia, aviolation of article 6 of the European Convention. By decision of

8 December 1997,° the Commission declared the application inadmissible, on the ground that
“an appeal tribunal does not violate article 6 of the Convention when, basing itself on a specific
legal provision, it rgjects an appeal as having no chances of success without giving further
reasons for that decision.” Regarding the author’ s other complaints, the Commission considered
that they “[did] not disclose any appearance of a violation of the rights and freedoms set out in
the Convention or its Protocols.”

The complaint

3.1  Theauthor claimsthat the Supreme Court’s dismissal, by mere reference to section 101a
of the Judiciary Act, of his defence relating to the tapped telephone calls, as well asthe
admission as evidence and use of reports on tapped telephone calls between him and his lawyer,
violated hisrights under article 14 of the Covenant, and that the interference with hisright to
confidential communication with his lawyer was unlawful and arbitrary, in violation of article 17
of the Covenant.

3.2  Theauthor submitsthat the courts’ failure to give any reasons for dismissing his defence
made his right to appeal his conviction meaningless. In particular, the Supreme Court’s exercise
of itsdiscretion, based on section 101a of the Judiciary Act, to simply state that a petition may
not lead to cassation of the original judgement or that it does not require that questions of law be
answered in the interest of the uniformity or devel opment of the law, deprived him of an
opportunity to prepare hislegal arguments for his complaint to the Committee or, for that matter,
to the European Commission of Human Rights.

3.3  Theauthor submitsthat article 121 of the Dutch Constitution requires that judgements
state the reasons on which they are based; exceptions to this rule must be defined by law and
must be restricted to an absolute minimum. Accordingly, section 101a, which was introduced
in 1988 with aview to reducing the workload and strengthening the efficiency of the Supreme
Court, cannot justify the denial of a defendant’ s right to know the reasons for dismissal of his
appeal so asto adequately prepare his defence.

3.4  Theauthor refersto the relevant jurisprudence’ of the European Court of Human Rights,
according to which national courts must indicate with sufficient clarity on what grounds they
base their decisions, so as to enable the accused meaningfully to exercise hisright to appeal.

In view of the similarities between article 6 of the European Convention and article 14 of the
Covenant, it is argued that the restrictive exceptions to this principle, which can be inferred from
the European Court’ s jurisprudence, also apply to article 14 of the Covenant. Accordingly, no
reasons need to be given by a court: (@) if alower court has aready rendered a reasoned
judgement in the same matter; (b) if ajudgement is not subject to appeal; (c) in relation to
non-essential arguments; (d) in the context of aleave system; and (e) in relation to a decision on
admissibility.

3.5  For the author, the above exceptions do not apply in his case because: (a) none of the
courts seized with his case responded, in a substantive and comprehensive manner, to his
challenge to the use of the tapped telephone callsin the criminal proceedings; (b) although the
judgement of the Supreme Court of 16 April 1996 was not subject to further appeal at the
national level, it should have been reasoned in order to allow the author to prepare a complaint to
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the Committee and/or the European Commission of Human Rights; (c¢) his defence could not be
dismissed as non-essential, since it related to violations of hisrightsto privacy and to afair trial;
and (d) the Supreme Court’ s discretion to dismiss a cassation appeal on the basis of section 101a
of the Judiciary Act cannot be compared to aleave system, as the provision empowers the Court
“to waive any provision of reasons altogether.”

3.6  Withregard to his claim under article 17, the author submits that, as a client of

Mr. A.T.M.M., he should have been accorded judicial protection from the wire tapping and
recording of his telephone conversations with his lawyer, since he could not know that the latter
was a suspect in criminal investigations. The right to consult alawyer of one’s own choiceis
undermined if the protection of confidentiality depends on whether a lawyer is himself acrimina
suspect or not.

3.7  Theauthor submitsthat hisright, under article 17, not to be subjected to arbitrary or
unlawful interference with his privacy includes a right to confidential communication with his
lawyer, which can only be restricted (a) in accordance with the law; (b) for alegitimate purpose;
and (c) if the interference is proportionate to the aim pursued.

3.8  Although the author concedes that combating crime is alegitimate purpose, he challenges
the Supreme Court’ s jurisprudence that section 125h, paragraph 2, of the Code of Criminal
Procedure, while requiring the destruction of reports on tapped telephone callsinvolving a
person entitled to decline to give evidence, does not preclude that cognizance may be taken of
information which falls within the scope of section 218 of the Code of Criminal Procedure, asit
is not clear in advance whether the conversation involves a person bound by law to observe
confidentiality. Rather, section 125h, paragraph 2, should be read to forbid strictly the tapping of
telephone connections of a lawyer/suspect, “as al confidential conversations must immediately
be destroyed”. Otherwise information could be gathered by means of interception and recording,
which could normally not be obtained through the statements of witnesses or suspects. The
author adds that the tapping of telephone calls between him and his lawyer was a
disproportionate measure.

The State party’s observations on admissibility and merits

4.1 Initsobservationsdated 23 April 2003, the State party, while not contesting the
admissibility of the communication, argues that neither the Supreme Court’ s reference to
section 101a of the Judiciary Act, nor the admission as evidence of tapped telephone
conversations between the author and Mr. A.T.M.M., violated the author’ s right to afair trial
under article 14, and that the interference with his privacy and correspondence was neither
unlawful nor arbitrary.

4.2  While conceding that the right to afair trial, in principle, requires tribunals to state the
grounds for their judgements, the State party submits that the right to have a reasoned judicial
decision is not absolute, but rather depends on the nature of the decision, the circumstances of
each individual case and the stage of the proceedings. The European Court’s jurisprudence® that
appellate courts may, in principle, ssimply endorse the reasons stated in the lower court’s decision
must afortiori also apply to the reasoning required from Supreme Courts, which, like
Constitutional Courts, often dismiss appealsin a cursory manner.
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4.3  Section 101aof the Judiciary Act was introduced as an efficiency measure, to ensure that
the Supreme Court would be able to handle its growing workload. The provision was examined,
and complaints against it declared manifestly ill-founded, by the European Court.® The mere
existence of section 101a cannot therefore be said to violate article 14 of the Covenant.

4.4  The State party rejects the author’ s argument that the application of section 101areduced
his possibilities to defend himself before the Committee, arguing that the guarantees of article 14
of the Covenant only apply to appeals at the national level. Insofar as the author complains that
his right to petition the Committee was curtailed by the fact that the Supreme Court confined
itself to merely referring to section 101a, the State party submits that the decision of the Supreme
Court in no way affected the detailed reasons given by the courtsin earlier stages of the
proceedings. The author’s allegation that no judicial body ever responded substantively to his
defence relating to the tapped tel ephone calls with his lawyer was unfounded. Moreover, the
Supreme Court only made reference to section 101a of the Judiciary Act after it had partialy
quashed the judgement of the Court of Appeal of 10 April 1992, and referred the case back to the
Arnhem Court of Appeal by judgement of 30 November 1993.

45  Astothe admission as evidence of certain recorded telephone conversations between the
author and Mr. A.T.M.M., the State party submitsthat it is generally for the national courts, and
not for the Committee, to assess the evidence before them, unless there are clear indications of a
violation of article 14. For the State party, the proceedings as a whole must be considered fair
because: (@) the District Court only admitted recordings of conversations between the author and
his lawyer, insofar as they related to the latter’ s involvement in the commission of acriminal
offence, and made it clear that neither the public prosecutor nor the Court itself based their
findings on protected lawyer-client conversations; (b) no transcripts of the recordings were made
or introduced in the case file, the recordings merely having been mentioned at trial, in
compliance with the European Court’s judgement in Kruslin v. France,'® where the Court
stressed the need to communicate such recordings in their entirety for possible inspection by the
judge and the defence; (c) the reliability of the evidence was never disputed by the author, who
merely complained that the information should have been erased; and (d) because the case file
indicates that the author’ s conviction was not based on tapped conversations in which

Mr. A.T.M.M. acted as alawyer rather than a suspect.

4.6  Regarding the author’s claim under article 17, the State party concedes that telephone
calls made from or to alaw firm may be covered by the notions of “privacy” or
“correspondence”’ and that the interception of the author’ s telephone calls constituted
“interference” within the meaning of this provision. By reference to the Committee’ s general
comment 16, it denies that this interference was unlawful or arbitrary within the meaning of
article 17, which only prohibits interference not envisaged by law (“unlawful”), and which itself
must comply with the provisions, aims and objectives of the Covenant, or which is not
reasonable in the in the particular circumstances (“arbitrary”).

4.7  The State party argues that the applicable law at the time, i.e. sections 125 literaf to h

of the Code of Criminal Procedure, did not forbid the tapping of telephone conversations with
persons bound by law to secrecy. The legislator, when enacting these provisionsin 1971, did not
indicate that they should not apply to persons bound by law to secrecy, within the meaning of
section 218 of the Code of Criminal Procedure. Moreover, the applicable law, which then
included detailed Guidelines for the Examination of Telephone Conversations, was sufficiently
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precise to authorize interference with the right to privacy, setting out procedural safeguards
against abuse of power, such as the requirement of ajudicial authorization of tel ephone taps and
provision for the preparation and, in certain cases, destruction of official records on any
Interception.

4.8  The State party argues that the interference with the author’ s right to privacy pursued a
legitimate purpose (combating crime) and was proportionate, as the District Court ensured that
the tapped conversations, in which Mr. A.T.M.M. acted as the author’ s lawyer, rather than a
suspect of criminal offences, were not taken into account in the criminal proceedings against the
author. Asfor the conversations which were intercepted because A.T.M.M. was a suspect, thus
not involving professional communication between alawyer and his client, the State party argues
that it is unreasonable to expect total impunity for the author and A.T.M.M. on the mere basis
that the latter is also alawyer.

4.9  Lastly, the State party argues that the detriments caused to the author by the fact that the
conversation with A.T.M.M. was tapped are primarily a matter between private parties, as the
author could have initiated civil proceedings against A.T.M.M., who could further be held
responsible by means of disciplinary proceedings.

Author’s comments

5.1 Inhiscomments, dated 15 July 2003, on the State party’ s observations, the author
reiterates his claims and expands on his argumentation relating to the alleged breach of
article 17. He submits that the practical consequence of the Dutch courts' decisionsis that,
whenever alawyer is suspected of acriminal offence and his telephone line is tapped for that
reason, his clients can no longer claim the confidentiality of lawyer-client relationship or the
guarantee of immediate destruction of the records of such telephone taps.

5.2  Theauthor contends that the State party failed to differentiate between counsel-client
conversations and suspect-suspect conversations, when it tapped the callshe madeto A.T.M.M.,
which concerned a completely different matter than the one in which hislawyer was considered
a suspect, thus putting the police onto the track of a possible new criminal offence, or when it
subsequently tapped his own telephone connection, thereby putting the police on yet another
track relating to an offence that again differed from the one for which the telephone was tapped,
and of which hislawyer was then also suspected. The core of his complaint is the fact that the
suspicion against him was raised as a result of intercepting confidential telephone contacts, the
records of which should have been destroyed immediately, rather than including them in the
court file as evidence against him.

5.3  Theauthor concludes that the authorities' freedom to initiate investigations, on the basis
of confidential information obtained through telephone interception, into any possible criminal
offence that may have been committed by the client of alawyer, whose tel ephone is tapped
because he is the suspect of acriminal offence, constitutes a disproportionate interference with
article 17 of the Covenant, which cannot be justified by the aim pursued. Any other
interpretation would make the right to confidential telephone communication with one’s

lawyer illusory.
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I ssues and proceedings before the Committee
Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its rules of procedure, decide whether or not
the communication is admissible under the Optional Protocol to the Covenant.

6.2  The Committee has ascertained, in accordance with article 5, paragraph 2 (a) and (b), of
the Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement and that the author has exhausted domestic remedies.

6.3  Insofar asthe author alleges that the mere reference to section 101a of the Judiciary Act,
in the Supreme Court’ s decision of 16 April 1996, deprived him of an opportunity adequately to
elaborate the arguments in support of the present communication, the Committee observes that
the guarantees of article 14, paragraphs 3 (b) and 5, which apply to domestic criminal
proceedings, do not extend to the examination of individual complaints before international
instances of investigation or settlement. This part of the communication is therefore
inadmissible under article 3 of the Optional Protocol.

6.4  With regard to the author’s claim that his right under article 14, paragraph 5, to have his
conviction and sentence reviewed by a higher tribunal was violated, because the judgements
other than that of 16 April 1996 by the Supreme Court did not give sufficient reasons for the
courts’ dismissal of his defence challenging the lawfulness of the evidence obtained, the
Committee recalls that, where domestic law provides for several instances of appeal, a convicted
person must have effective accessto all of them. To ensure the effective use of thisright, the
convicted person is entitled to have access to duly reasoned, written judgementsin the trial court
and at least in the court of first appeal.

6.5  The Committee notes that the judgements of the ‘s-Hertogenbosch District and Appeal
Courts, as well as the judgement of the Supreme Court dated 30 November 1993 and the
judgement of the Arnhem Court of Appeal, do give reasons for the dismissal of the author’s
defence. It recallsthat it is generaly for the national tribunals, and not for the Committee, to
evaluate the facts and evidence in a particular case, unlessit can be ascertained that the
proceedings before these tribunals were clearly arbitrary or amounted to a denial of justice.

The Committee considers that the author has not substantiated, for purposes of admissibility,

that the reasons given by the Dutch courts for rejecting his challenge to the admissibility of the
prosecution’ s case were arbitrary or amounted to adenial of justice. It must therefore follow that
this part of the communication isinadmissible under article 2 of the Optional Protocol.

6.6  Concerning the claim that the admission as evidence of certain tapped telephone
conversations between the author and A.T.M.M., and their use during the criminal proceedings
in general, violated hisright to afair trial, the Committee does not consider that the District
Court’ s differentiation between records of tapped telephone calls that could be used as evidence,
as they related to conversations which were intercepted in the context of the preliminary inquiry
against A.T.M.M., and records of conversations, in which A.T.M.M. acted as the author’s
lawyer, that could not be used as evidence and should be removed from the file and destroyed,

35



was arbitrary. Although the author contends that the Dutch authorities did not differentiate
between counsal-client and suspect-suspect conversations, since hiscalsto Mr. A.T.M.M.
concerned different matters than the one in which his lawyer was a suspect, he has not
substantiated this claim. This part of the communication is also inadmissible under article 2 of
the Optional Protocol.

6.7  The Committee considers that the author has substantiated, for purposes of admissibility,
that the interception of telephone conversations between him and his lawyer, as well as the State
party’ s failure to destroy the recordings of certain tapped calls, may raise issues under article 17
of the Covenant. It therefore concludes that the communication is admissible insofar as it raises
issues under article 17.

Consideration of the merits

7.1  TheHuman Rights Committee has considered the present communication in the light of
all theinformation made available to it by the parties, as provided in article 5, paragraph 1, of the
Optional Protocol.

7.2  Theissue before the Committee is whether the interception and recording of the author’s
telephone calls with Mr. A.T.M.M. constituted an unlawful or arbitrary interference with his
privacy, in violation of article 17 of the Covenant.

7.3  The Committee recalls that, in order to be permissible under article 17, any interference
with the right to privacy must cumulatively meet severa conditions set out in paragraph 1, i.e. it
must be provided for by law, be in accordance with the provisions, aims and objectives of the
Covenant and be reasonable in the particular circumstances of the case.*?

7.4  The Committee notes that section 125¢g of the Dutch Code of Criminal Procedure
authorizes the investigating judge to order, during the preliminary judicial investigation, the
interception or recording of datatraffic, in which the suspect is believed to be taking part,
provided that thisis strictly required in the interests of the investigation and relates to an offence
for which pretrial detention may be imposed. The author has not contested that the competent
authorities acted in accordance with the requirements of this provision. The Committeeis
therefore satisfied that the interference with his telephonic conversations with Mr. A.T.M.M. was
lawful within the meaning of article 17, paragraph 1, of the Covenant.

7.5  One other question which arises is whether the State party was required by section 125h,
paragraph 2, read in conjunction with section 218 of the Code of Criminal Procedure, to discard
and destroy any information obtained as a result of the interception and recording of the author’s
conversationswith Mr. A.T.M.M., insofar as the latter acted as his lawyer and as such was
subject to professional secrecy. The Committee notes, in this regard, that the author challenges
the Supreme Court’ s jurisprudence that cognizance may be taken of tapped telephonic
conversations involving a person entitled to decline evidence, even though section 125h,
paragraph 2, provides that the reports on such conversations must be destroyed. The Committee
considers that an interference is not “unlawful”, within the meaning of article 17, paragraph 1,

if it complies with the relevant domestic law, as interpreted by the national courts.
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7.6  Finaly, the Committee must consider whether the interference with the author’s
telephonic conversations with Mr. A.T.M.M. was arbitrary or reasonable in the circumstances of
the case. The Committee recalls its jurisprudence that the requirement of reasonableness implies
that any interference with privacy must be proportionate to the end sought, and must be
necessary in the circumstances of any given case.®® The Committee has noted the author's
argument that clients can no longer rely on the confidentiality of communication with their
lawyer, if thereisarisk that the content of such communication may be intercepted and used
against them, depending on whether or not their lawyer is suspected of having committed a
criminal offence, and irrespective of whether thisis known to the client. While acknowledging
the importance of protecting the confidentiality of communication, in particular that relating to
communication between lawyer and client, the Committee must also weigh the need for States
parties to take effective measures for the prevention and investigation of criminal offences.

7.7  The Committee recalls that the relevant legislation authorizing interference with one's
communications must specify in detail the precise circumstances in which such interference may
be permitted and that the decision to allow such interference can only be taken by the authority
designated by law, on a case-by-case basis.'* It notes that the procedural and substantive
requirements for the interception of telephone calls are clearly defined in section 1259 of the
Dutch Code of Criminal Procedure and in the Guidelines for the Examination of Telephone
Conversations of 2 July 1984. Both require interceptions to be based on a written authorization
by the investigating judge.

7.8  The Committee considers that the interception and recording of the author’ s telephone
callswith A.T.M.M. did not disproportionately affect his right to communicate with his lawyer
in conditions ensuring full respect for the confidentiality of the communications between them,
asthe District Court distinguished between tapped conversations in which A.T.M.M. participated
as the author’ s lawyer, and ordering their removal from the evidence, and other conversations,
which were admitted as evidence because they were intercepted in the context of the preliminary
inquiry against A.T.M.M. Although the author contested that the State party accurately made this
distinction, he has failed to substantiate this challenge.

7.9 Insofar asthe author claims that the reports of the tapped conversations between him and
his lawyer should have been destroyed immediately, the Committee notes the State party’s
uncontested argument that the records of the tapped conversations were kept intact in their
entirety, separately from the case file, for possible inspection by the defence. Astheright to
privacy impliesthat every individual should have the right to request rectification or elimination
of incorrect personal datain files controlled by public authorities,™ the Committee considers that
the separate storage of the recordings of the author’ s tapped conversations with Mr. A.T.M.M.
cannot be regarded as unreasonabl e for purposes of article 17 of the Covenant.

7.10 Inthelight of the foregoing, the Committee concludes that the interference with the
author’s privacy in regard to his telephone conversations with A.T.M.M. was proportionate and
necessary to achieve the legitimate purpose of combating crime, and therefore reasonable in the
particular circumstances of the case, and that there was accordingly no violation of article 17 of
the Covenant.
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7.11 The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it do not disclose any violation of article 17 of the
Covenant.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes

! The Covenant and the Optional Protocol to the Covenant both entered into force for the
State party on 11 March 1979.

? Section 125h of the Code of Criminal Procedure reads, in pertinent parts: “(1) The
investigating judge shall, as soon as possible, order the destruction in his presence of any officia
reports or other objects from which information may be obtained that has been acquired as a
result of the provision of information referred to in section 125f, or of the interception or
recording of datatraffic referred to in section 125g, and which is of no relevance to the
investigation. An official report shall immediately be drawn up on the said destruction. (2) The
investigating judge shall, in the same way, order the destruction without delay of any official
reports or other objects, as referred to in paragraph 1, if they relate to statements made by or to a
person who would be able to decline to give evidence, pursuant to section 218, if he were asked
as awitness to disclose the content of the statements. (3) [...] (4) [...]” (Trandation provided
by the State party.)

3 Section 218 of the Code of Criminal Procedure reads: “Those who are bound to secrecy by
virtue of their position, profession or office may decline to give evidence or to answer certain
questions, but only in so far as the information concerned was imparted to them in that capacity.”
(Trangdation provided by the State party.)

* Section 125g of the Code of Criminal Procedure reads: “During the preliminary judicial
investigation, the investigating judge is empowered to order an investigating officer to intercept
or record data traffic not intended for the public, which is carried via the telecommunications
infrastructure, and in which he believes that the suspect is taking part, provided thisis urgently
necessary in the interests of the investigation and concerns an offence for which pretrial
detention may be imposed. An official report of such interception or recording shall be drawn up
within forty-eight hours.” (Trandlation provided by the State party.)

> Section 101a (old; currently section 81) of the Judiciary Act reads: “If the Supreme Court
considers that a petition may not lead to cassation of the original judgement or that it does not
require that questions of law be answered in the interests of the uniformity or development of the
law, it may confineitself to stating this opinion in that part of the judgement containing the
grounds on which it isbased.” (Trandation provided by the State party.)

® European Commission of Human Rights, decision as to the admissibility of application
No. 36442/97 by A.H. against the Netherlands, 8 December 1997.
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" European Court of Human Rights, Hadjianastassiou v. Greece, judgement
of 16 December 1992, Series A, No. 252.

8 European Court of Human Rights, Garcia Ruiz v. Spain, application No. 30544/96, judgement
of 21 January 1999, at para. 26.

% The State party refers to the European Court’ s decisions in Polman v. The Netherlands,
application No. 48334/99, decision on admissibility of 9 July 2002 and Mink Kok v.
The Netherlands, application No. 43149/98, decision on admissibility of 4 July 2000.

19 Judgement of 24 April 1990, Series A-176-A, at para. 35.

1 General comment 16 [32], at paras. 3-4.

12 General comment 16 [32], at paras. 3-4.
13 See communication No. 488/1992, Toonen v. Australia, at para. 8.3.
Genera comment 16 [32], at para. 8.

> |bid., at para. 10.
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D. Communication No. 912/2000, Ganga v. Guyana
(Views adopted on 1 November 2004, eighty-second session)*

Submitted by: Mrs. Deolall (not represented by counsel)
Alleged victim: Mr. Deolall (the author’s husband)

Sate party: The Republic of Guyana

Date of initial communication: 17 August 1998 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 1 November 2004,

Having concluded its consideration of communication No. 912/2000, submitted to the
Human Rights Committee on behalf of Mr. Deolall, under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor of the communication, dated 17 August 1998, is Mrs. Deolall. She submits
the communication on behalf of her husband, Mr. Deolall, currently imprisoned in Guyana under
sentence of death." They are both Guyanese citizens. She claims that her husband is a victim of
human rights violations by Guyana. Although she does not invoke any specific articles of the
Covenant, her communication appears to raise issues under articles 14, and 6 of the Covenant.
The alleged victim is not represented by counsel.

1.2 Inaccordance with rule 86 of the Committee’ s rules of procedure, the Committee through
its Special Rapporteur on new communications, on 7 February 2000 requested the State party not
to carry out the death sentence against Mr. Deolall, while his case is under consideration by the
Committee. There has been no reply from the State party to this request.

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Franco Depasqguale,

Mr. Maurice Glélé Ahanhanzo, Mr. Walter K&din, Mr. Ahmed Tawfik Khalil,

Mr. Rgjsoomer Lallah, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Martin Scheinin,
Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood,

Mr. Roman Wieruszewski and Mr. Maxwell Y alden.
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Thefacts as submitted by the author

21  Mr. Deolal was arrested on 26 October and charged with murder on 3 November 1993.
On 22 November 1995, he was convicted of murder and sentenced to death in the Georgetown
Criminal Assizes Court. He appealed to the High Court and subsequently to the Court of
Appeal. The grounds of appeal to the Court of Appeal werethat (a) thetrial judge had erred in
not putting the accused’ s defence adequately to the jury, and (b) that the trial judge had
erroneously admitted inadmissible evidence, i.e. an alleged involuntary confession. The

Court of Appeal dismissed his appeal and the Chief Justice confirmed the death sentence

on 30 January 1997. With thisit is submitted that all domestic remedies are exhausted. The
author notes that Mr. Deolall has been on death row since November 1995, and that his sentence
should have been commuted.

2.2 According to the author, Mr. Deolall was convicted on the basis of a single piece of
evidence, namely the confession, which heis alleged to have signed after being subjected to
ill-treatment during the interrogation by police officers. Although the police record shows that
Mr. Deolall had no marks of violence on hisbody, at the trial it was disclosed that he had such
marks when he had been examined individually by three doctors. It appears from thetrial
transcript, submitted by the author, that Mr. Deolall was examined on 30 October 1993

and 8 November 1993. Dr. Persaud saw him on 30 October 1993, and in a medical report stated
that the “examination revealed a small bruise on the lower level of the left alliae fosse region
(lower region of the left side of the abdomen)”. Dr. Maynard saw him on the same day and had
asimilar finding. Dr. Joshua Deen day saw him on 8 November 1993, and stated in his medical
report that Mr. Deolall had “ scratch marks on his back” and that in his view they were received
between 27 October 1993 and 31 October 1993, i.e. prior to making the alleged statement.

2.3 According to the author “Mr. Deolall’ s brother who was a suspect for the same crime was
shot by the police but he was never charged”.

24  On 1 June 2004, the author provided new factual information on the circumstances of the
trial and the conditions of detention.

The complaint

3.1  Theauthor claimsthat her husband was beaten and ill-treated by police officers during
interrogations at the police station.

3.2 Itisclaimed that Mr. Deolall was innocent and that the trial against him was unfair.

3.3  Theauthor claimsthat her husband was forced to sign a confession after being beaten by
police officers, and that this confession was the only basis upon which he was convicted.

I ssues and proceedings before the Committee
Consideration of admissibility

4.1  On7 February 2000, 28 February 2001, 24 July 2001, and 8 April 2004,

and 9 August 2004, the State party was requested to submit to the Committee information on the
admissibility and merits of the communication. The Committee notes that this information has
still not been received. The Committee regrets the State party’ s failure to provide any
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information with regard to the admissibility or the substance of the author’s claims. It recalls
that it isimplicit in article 4, paragraph 2, of the Optional Protocol that States parties examinein
good faith all the allegations brought against them, and that they make available to the
Committee all information at their disposal. In the absence of areply from the State party, due
weight must be given to the author’ s allegations, to the extent that these have been properly
substantiated.

4.2  Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with article 87 of its rules of procedure, decide whether or not it
is admissible under the Optional Protocol to the Covenant.

4.3  The Committee has ascertained that the same matter is not being examined under another
procedure of international investigation or settlement for the purposes of article 5,
paragraph 2 (a), of the Optional Protocol.

44  Mr. Deolall has appealed his conviction, an appeal that was dismissed. In the absence of
argumentg to the contrary, the Committee considers that Mr. Deolall has exhausted domestic
remedies.

45  The Committee notes that the communication was submitted prior to Guyana's
denunciation of the Optional Protocol on 5 January 1999 and its re-accession to it with a
reservation related to the competence of the Committee to examine death penalty cases. It
concludes therefore that its jurisdiction is not affected by this denunciation. The Committee can
find no reasons to consider this communication inadmissible and proceeds to a consideration of
the merits.

Consideration of the merits

51  Theauthor claimsthat Mr. Deolall wasill-treated during interrogations by police
officers and forced to sign a confession statement, a claim that rai ses issues under article 14,
paragraphs 1 and 3 (g) and article 6, of the Covenant. The Committee refersto its previous
jurisprudence that the wording, in article 14, paragraph 3 (g), that no one shall “be compelled to
testify against himself or confess guilt”, must be understood in terms of the absence of any
direct or indirect physical or psychological coercion from the investigating authorities on the
accused with aview to obtaining a confession of guilt, and that it isimplicit in this principle that
the prosecution prove that the confession was made without duress.® In the current case, the
Committee notes that the testimony of 3 doctors at the trial, that Mr. Deolall displayed injuries,
as outlined in paragraph 2.2 above, aswell as Mr. Deolall’s own statement, would primafacie
support the allegation that such ill-trestment indeed occurred during the police interrogations,
prior to his signing of the confession statement. In itsinstructions to the jurors, the court clearly
stated that if the jurors found that Mr. Deolall was beaten by the police prior to giving his
confession, even though it was a dight beating, they could not attach any weight to that
statement and would need to acquit the defendant. However, the Court did not instruct the
jurors that they would need to be convinced that the prosecution had managed to prove that

the confession was voluntary.

5.2  The Committee maintainsits position that it is generally not in the position to evaluate
facts and evidence presented before a domestic court. In the current case, however, the
Committee takes the view that the instructions to the jury raise an issue under article 14 of the
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Covenant, as the defendant had managed to present prima facie evidence of being mistreated,
and the Court did not alert the jury that that the prosecution must prove that the confession was
made without duress. This error constituted aviolation of Mr. Deolal’sright to afair trial as
required by the Covenant, as well as his right not to be compelled to testify against himself or
confess guilt, which violations were not remedied upon appeal. Therefore, the Committee
concludes that the State party has violated article 14, paragraphs 1, and 3 (g), of the Covenant in
respect of Mr. Deolall.

5.3  The Committee recallsits jurisprudence that the imposition of a sentence of death upon
conclusion of atrial in which the provisions of the Covenant have not been respected constitutes,
if no further appeal against the sentence is possible, aviolation of article 6 of the Covenant.*

In the present case, since the final sentence of death was passed without having observed the
requirement for afair trial set out in article 14, it must be concluded that the right protected by
article 6 of the Covenant has also been violated.

6. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
before it reveal violations by the State party of articles 6, and 14, paragraphs 1, 3 (g) of the
Covenant.

7. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under an
obligation to provide Mr. Deolall with an effective remedy, including release or commutation.

8. Bearing in mind that, by becoming a State party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been aviolation
of the Covenant or not. Pursuant to article 2 of the Covenant, the State party has undertaken to
ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in
the Covenant and to provide an effective and enforceable remedy in case a violation has been
established, the Committee wishes to receive from the State party, within 90 days, information
about any measures taken to give effect to the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes
! Thefile contains no information on the place of detention.
2 Guyanais not amember of the appeal procedure of the Privy Council, Judicial Committee.

% Berry v. Jamaica, case No. 330/1988, VViews adopted on 4 July 1994 and
Nallaratnam Sngarasa v. Si Lanka, case No. 1033/2001, Views adopted on 21 July 2004.

* Taylor v. Jamaica, communication No. 705/1996, Levy v. Jamaica, 719/1996.



E. Communication No. 931/2000, Hudoyberganova v. Uzbekistan
(Views adopted on 5 November 2004, eighty-second session)*

Submitted by: Ms. Raihon Hudoyberganova (not represented by counsel)
Alleged victim: The author

Sate party: Uzbekistan

Date of communication: 15 September 1999 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 5 November 2004,

Having concluded its consideration of communication No. 931/2000, submitted to the
Human Rights Committee by Ms. Raihon Hudoyberganova, under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Raihon Hudoyberganova, an Uzbek national born
in 1978. She claimsto be avictim of violations by Uzbekistan of her rights under articles 18
and 19 of the International Covenant on Civil and Political Rights.> Sheis not represented by
counsel.

Thefacts as presented by the author

21  Ms. Hudoyberganova was a student at the Farsi Department at the Faculty of languages
of the Tashkent State Institute for Eastern Languages since 1995 and in 1996 she joined the
newly created Islamic Affairs Department of the Institute. She explains that as a practicing

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Ms. Christine Chanet,

Mr. Franco Depasquale, Mr. Maurice Glele Ahanhanzo, Mr. Ahmed Tawfik Khalil,

Mr. Rgjsoomer Lallah, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Martin Scheinin,
Mr. Ivan Shearer, Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood,

Mr. Roman Wieruszewski and Mr. Maxwell Y alden.

Thetexts of three individual opinions signed by Committee members
Mr. Hipdlito Solari Yrigoyen, Sir Nigel Rodley and Ms. Ruth Wedgwood are appended
to the present document.



Muslim, she dressed appropriately, in accordance with the tenets of her religion, and in her
second year of studies started to wear a headscarf (“hijab”). According to her, since

September 1997, the Institute administration began to seriously limit the right to freedom of
belief of practicing Muslims. The existing prayer room was closed and when the students
complained to the Institute’ s direction, the administration began to harass them. All students
wearing the hijab were “invited” to leave the courses of the Institute and to study at the Tashkent
Islamic Institute instead.

2.2  Theauthor and the concerned students continued to attend the courses, but the teachers
put more and more pressure on them. On 5 November 1997, following a new complaint to the
Rector of the Institute aleging the infringement of their rights, the students' parents were
convoked in Tashkent. Upon arrival, the author’ s father was told that Ms. Hudoyberganova was
in touch with a dangerous religious group which could damage her and that she wore the hijab in
the Institute and refused to leave her courses. The father, due to her mother’s seriousiliness,
took his daughter home. She returned to the Institute on 1 December 1997 and the Deputy Dean
on Ideological and Educational matters called her parents and complained about her attire;
allegedly, following this she was threatened and there were attempts to prevent her from
attending the lectures.

2.3  On 17 January 1998, she was informed that new regulations of the Institute have been
adopted, under which students had no right to wear religious dress and she was requested to sign
them. She signed them but wrote that she disagreed with the provisions which prohibited
students from covering their faces. The next day, the Deputy Dean on Ideological and
Educational matters called her to his office during alecture and showed her the new regulations
again and asked her to take off her headscarf. On 29 January the Deputy Dean called the

author’ s parents and convoked them, allegedly because Ms. Hudoyberganova was excluded from
the students' residence. On 20 February 1998, she was transferred from the Islamic Affairs
Department to the Faculty of languages. She was told that the Islamic Department was closed,
and that it was possible to reopen it only if the students concerned ceased wearing the hijab.

24  On 25 March 1998, the Dean of the Farsi Department informed the author of an Order by
which the Rector had excluded her from the Institute. The decision was based on the author’s
alleged negative attitude towards the professors and on a violation of the provisions of the
regulations of the Institute. Shewastold that if she changed her mind about the hijab, the order
would be annulled.

25  Astothe exhaustion of domestic remedies, the author explains that on 10 March 1998,
she wrote to the Ministry of Education, with arequest to stop the infringement of the law

in the Institute; allegedly, the result was the loss of her student status on 15 March 1998.

On 31 March 1998, she filed a complaint with the Rector, claiming that his decision wasillegal.
On 13 April 1998, she complained to the Chairman of the Committee of Religious Affairs
(Cabinet of Ministers); on 22 April 1998, the Chairman advised her to respect the Ingtitute’s
regulations. On 14 April 1998, she wrote to the Spiritual Directorate of the Muslimsin
Uzbekistan, but did not receive “any written reply”. On 3 March and 13 and 15 April 1998, she
wrote to the Minister of Education and on 11 May 1998, she was advised by the Deputy Minister
to comply with the regulations of the Institute.
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26  On15May 1998, anew law “On the Liberty of Conscience and Religious Organisations’
entered into force. According to article 14, Uzbek nationals cannot wear religious dress in public
places.? The administration of the Institute informed the students that all those wearing the hijab
would be expelled.

2.7  On 20 May 1998, the author filed a complaint with the Mirabadsky District Court
(Tashkent), requesting to have her student rights restored. On 9 June 1998, the legal counsel of
the Ingtitute requested the court to order the author’ s arrest on the ground of the provisions of
article 14 of the new law. Ms. Hudoyberganova' s lawyer objected that thislaw violated human
rights. According to the author, during the court’s sitting on 16 June, her lawyer called on her
behalf the lawyer of the Committee of Religious Affairs, who testified that the author’ s dresses
did not constitute a cult dress.

2.8  On 30 June 1998, the Court dismissed the author’s claim, allegedly on the ground of the
provisions of article 14 of the Law on Freedom of Conscience and Religious Organizations.
According to the author, the Institute provided the court with false documents to attest that the
administration had warned her that she risked expulsion. The author then requested the General
Prosecutor, the deputy Prime-Minister, and the Chairman of the Committee of Religious Affairs,
to clarify the limits of the terms of “cult” (religious) dress, and was informed by the Committee
that Islam does not prescribe a specific cult dress.

29  On 15 July 1998, the author filed an appeal against the District’s court decision

(of 30 June 1998) in the Tashkent City Court and on 10 September, the City Court upheld the
decision. At the end of 1998 and in January 1999, she complained to the Parliament, to the
President of the Republic, and to the Supreme Court; the Parliament and the President’s
administration transmitted her letters to the Supreme Court. On 3 February 1999 and

on 23 March 1999, the Supreme Court informed her that it could find no reasons to challenge
the courts' decisionsin her case.

2.10 On 23 February 1999, she complained to the Ombudsman, and on 26 March 1999
received a copy of the reply to the Ombudsman of the Institute’ s Rector, where the Rector
reiterated that Ms. Hudoyberganova constantly violated the Institute' s regulations and behaved
inappropriately with her professors, that her acts showed that she belonged to an extremist
organization of Wahabits, and that he had no reason to readmit her as student. On 12 April 1999,
she complained to the Constitutional Court and was notified that it had no jurisdiction to deal
with her case and that her claim had been channelled to the Genera Prosecutor’ s Office, which
had forwarded it to the Tashkent Prosecutor’s Office. On 30 June 1999, the Tashkent
Prosecutor’ s Office informed her that there were no reasons to annul the court’ s rulings in her
case. On 1 July 1999, she complained again to the General Prosecutor with arequest to have her
case examined. She received no reply.

The complaint

3. The author claims that sheisavictim of violations of her rights under articles 18 and 19
of the Covenant, as she was excluded from University because she wore a headscarf for religious
reasons and refused to removeit.
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State party’s observations

4.1  On 24 May 2000, 26 February 2001, 11 October 2001, and 3 September 2004, the State
party was requested to submit to the Committee information and comments on the admissibility
and merits of the communication. The State party presented its comments on 21 October 2004.
It recalls that on 21 May 1998, the author applied to the Mirabad District Court of Tashkent with
arequest to acknowledge theillegality of her dismissal from the Tashkent State Institute of
Eastern Languages and to restore her as a student. On 30 June 1998, the Mirabadsky District
Court dismissed her appeal.

4.2  The State party explains that according to the Court’ s civil case, it transpired that the
author was admitted in the Faculty of Languagesin the Institute in 1995, and in 1996 she
continued her studies in the Faculty of History (Islamic Department). According to

paragraph 2 (d) of the Internal Regulations (regulating the rights and obligations of the Institute’s
students), in the Institute, students are forbidden to wear clothes “ attracting undue attention”, and
forbidden to circulate with the face covered (with a hijab). This regulation was discussed at a
general meeting of all students on 15 January 1998. The author was presented the text and she
made a note that she disagrees with the requirements of paragraph 2 (d). On 26 January 1998,
the Dean of the Faculty of History warned her that she violated the provisions of paragraph 2 (d),
of the Institute’ s regulations. The author refused to sign the warning and a record in this respect
was made on 27 January 1998.

4.3  On 10 February 1998, by order of the Dean of the Faculty of History, the author was
reprimanded for infringement of the Internal Regulations. By order of the Rector of the Institute
of 16 March 1998, Ms. Hudayberganova was excluded from the Ingtitute. The order was
grounded on the “rough immoral attitude toward a teacher and infringement of the internal
regulations of the Institute, after numerous warnings’. According to the State party, no cassation
appeal was introduced against this decision. Her claim under the supervisory procedure
(nadzornaya zhal oba) gave no resullt.

I ssues and proceedings befor e the Committee
Consideration of admissibility

5.1  Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its rules of procedure, decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

5.2  The Committee notes that the same matter is not being examined under any other
international procedure and that domestic remedies have been exhausted. [No challenge
from the State party to this conclusion has been received.] The requirements of article 5,
paragraph 2 (a) and (b), of the Optional Protocol have thus been met.

5.3  The Committee has noted that the author has invoked article 19, of the Covenant, without
however providing specific allegations on this particular issue, but limited herself to the mere
enumeration of the above article. Therefore, the Committee concludes that the author has not
substantiated this claim, for purposes of admissibility, and that this part of the communication is
inadmissible under article 2 of the Optional Protocol.
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54  Astotheauthor’s remaining claims under article 18 of the Covenant, the Committee
considersthat it has been sufficiently substantiated for purposes of admissibility, and decides to
proceed to its examination on the merits.

Examination of the merits

6.1  TheHuman Rights Committee has considered the present communication in the light of
all theinformation made available to it, as required under article 5, paragraph 1, of the Optional
Protocol.

6.2  The Committee has noted the author’ s claim that her right to freedom of thought,
conscience and religion was violated as she was excluded from University because she refused to
remove the headscarf that she wore in accordance with her beliefs. The Committee considers
that the freedom to manifest one’ s religion encompasses the right to wear clothes or attirein
public which isin conformity with the individual’ s faith or religion. Furthermore, it considers
that to prevent a person from wearing religious clothing in public or private may constitute a
violation of article 18, paragraph 2, which prohibits any coercion that would impair the
individual’s freedom to have or adopt areligion. Asreflected in the Committee’ s general
comment No. 22 (para. 5), policies or practices that have the same intention or effect as direct
coercion, such as those restricting access to education, are inconsistent with article 18,
paragraph 2. It recalls, however, that the freedom to manifest one’ sreligion or beliefsis not
absolute and may be subject to limitations, which are prescribed by law and are necessary to
protect public safety, order, health, or morals, or the fundamental rights and freedoms of others
(article 18, paragraph 3, of the Covenant). In the present case, the author’s exclusion took place
on 15 March 1998, and was based on the provisions of the Institute’ s new regulations. The
Committee notes that the State party has not invoked any specific ground for which the
restriction imposed on the author would in its view be necessary in the meaning of article 18,
paragraph 3. Instead, the State party has sought to justify the expulsion of the author from
University because of her refusal to comply with the ban. Neither the author nor the State party
have specified what precise kind of attire the author wore and which was referred to as “hijab”
by both parties. In the particular circumstances of the present case, and without either
prejudging the right of a State party to limit expressions of religion and belief in the context of
article 18 of the Covenant and duly taking into account the specifics of the context, or prejudging
the right of academic institutions to adopt specific regulations relating to their own functioning,
the Committeeis led to conclude, in the absence of any justification provided by the State party,
that there has been aviolation of article 18, paragraph 2.

7. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the Covenant, is of the view that the facts before it disclose a violation of article 18,
paragraph 2, of the Covenant.

8. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under an
obligation to provide Ms. Hudoyberganova with an effective remedy. The State party is under
an obligation to take measures to prevent similar violationsin the future.

9. Bearing in mind that, by becoming a party to the Optional Protocol, the State party has
recognized the competence of the Committee to determine whether there has been aviolation
of the Covenant or not and that, pursuant to article 2 of the Covenant, the State party has
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undertaken to ensure to all individuals within its territory or subject to its jurisdiction the rights
recognized in the Covenant and to provide an effective and enforceable remedy in case a
violation has been established, the Committee wishes to receive from the State party,

within 90 days, information about the measures taken to give effect to the Committee’ s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes

! The International Covenant on Civil and Political Rights entered into force for the State party
on 1 September 1991 - date of its independence from the USSR, and the Optional Protocol
entered into force for the State party on 28 September 1995 (accession).

2 Article 1 of thelaw read asfollows: “Article 1. The aim of the present law is to ensure the
right of every person to freedom of worship and religion, and the citizens equality irrespective of
their religious convictions, and to regulate relations arising from religious organizations
activity.”

Article 14 reads asfollows: “Article 14. Religious rites and ceremonies Religious
organizations have a right to create and maintain facilities for free worship and carrying out
religious rites, and to maintain pilgrimage sites. Worship, religious rites and ceremonies shall
be exercised at a religious organization’s premises, prayer buildings and other properties
belonging to the organization, at pilgrimage sites, cemeteries, and in cases of ritual necessity
and at citizens' will at home. Worship and religious rites can be exercised in hospitals, nursing
homes, detention centers, prisons and labour camps at the request of the people staying there.
Public worship and religious rites can be held outside religious buildings in the order
established by the law of the Republic of Uzbekistan. Citizens of the Republic of Uzbekistan
(except religious organization’s ministers) cannot appear in public placesin religious attire.
Religious organizations cannot subject believers to compulsory payment of money, or taxation,
and to actionsinsulting their honour and dignity.”
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APPENDIX

Individual opinion (dissenting) of Committee member
Mr. Hipdlito Solari Yrigoyen

My dissenting opinion regarding this communication is based on the following grounds:

In order to comply with the provisions of article 5, paragraph 1, of the Optional Protocol,
the communication should be studied in the light of all the information supplied by the parties.
In the present casg, it is the author who has provided most of the information, although her
statements fail to underpin her own allegations, and even contradict them.

According to the author (para. 2.4), she was excluded from the Tashkent State Institute
for Eastern Languages by the Rector, after numerous warnings, on the following grounds:

1 Her negative attitude towards the teaching staff;
2. Her infringement of the regulations of the Institute.

Regarding her negative attitude towards the teachers, the decision of Mirabad district
court revealed that the author had accused one of the teachers of bribery, claiming that he was
offering pass marks in examinations in return for money. According to the State party
(para. 4.3), she was excluded because of her “rough immoral attitude toward ateacher”. The
author has not supplied any information to justify her serious accusation against the teacher
which would nullify theinitial ground given for her expulsion. Nor has she explained any link
between this ground for exclusion and the alleged violation of article 18 of the Covenant.

Regarding the infringement of the regul ations of the Institute, which did not permit the
wearing of religious clothing on Institute premises, the author states that she disagreed with the
provisions because they “ prohibited students from covering their faces’ (para. 2.3). The State
party points out that the internal regulations forbid students to wear clothes “attracting undue
attention”, and to circulate with the face covered (para. 4.2). Although the author and the State
party do not specify which type of clothing the author was wearing, she states that she dressed
“in accordance with the tenets of her religion”. However, the author herself states that she
complained to the Chairman of the Committee of Religious Affairs (Cabinet of Ministers), who
“informed [her] that 1slam does not prescribe a specific cult dress’ (para. 2.8). The author has
not rebutted this assertion, which she herself passed on.

Regarding the regul ations of the university institute, it is necessary to bear in mind that
academic ingtitutions have the right to adopt specific rules to govern their own premises. It
should also be added that these regulations applied to all students without exception, since the
institution involved was a State institute of education, not a place of worship, and one in which
the freedom to exercise one' s own religion is subject to the need to protect the fundamental
rights and freedoms of others, that is, religious freedom for all, safeguarded by the guarantee of
equality before the law, whatever the religious convictions or beliefs of each individual student.
It is not appropriate to request the State party to provide specific grounds for the restriction
complained of by the author, since the regulations applied impose general rules on al students,
and there is no restriction imposed on her alone or on the adherents of one religion in particular.
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Furthermore, the exclusion of the author, according to her own statements, arose from more
complex causes, and not only the religious clothing she wore or her demand to cover her face
within the Institute.

For the reasons set out and in the light of the information supplied, | conclude that the
author has not substantiated any of her allegations that she was victim of aviolation of article 18
of the Covenant.

In accordance with article 5, paragraph 4, of the Optional Protocol, | consider that the
factsin the present case do not reveal any violation of articles 18 and 19 of the Covenant.

(Sgned): Hipdlito Solari Yrigoyen

[Donein English, French and Spanish, the Spanish text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

51



Individual opinion of Committee member Sir Nigel Rodley

| agree with the finding of the Committee and with most of the reasoning in
paragraph 6.2. | feel obliged, however, to dissociate myself from one assertion in the final
sentence of that paragraph, in which the Committee describesitself as “duly taking into account
the specifics of the context”.

The Committeeisright in the implication that, in cases involving such “clawback”
clauses as those contained in articles 12, 18, 19, 21 and 22, it is necessary to take into account
the context in which the restrictions contemplated by those clauses are applied. Unfortunately,
in this case, the State party did not explain on what basis it was seeking to justify the restriction
imposed on the author. Accordingly, the Committee was not in a position to take any context
into account. To assert that it has done so, when it did not have the information on the basis of
which it might have done so, enhances neither the quality nor the authority of its reasoning.

(Sgned): Sir Nigel Rodley

[Donein English, French and Spanish, the English text being the original version.
Subsequently to beissued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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Individual opinion of Committee member Ms. Ruth Wedgwood

The facts of this case remain too obscure to permit afinding of violation of the Covenant.
The author has complained to the Committee that she was prevented from wearing a“hijab” asa
student at the Tashkent State Institute in Uzbekistan. “Hijab” is often rendered in trandation as
“headscarf” and may be nothing more than a scarf covering the hair and neck. But the author
also wrote in her protest to the deans at the Tashkent Institute that she “ disagreed with the
provisions which prohibited students from covering their faces.” Paragraph 2.3. The State party
states that under Institute regulations, students are “forbidden to circulate with the face covered
(with ahijab).” Paragraph 4.2.

Without further clarification of the facts by the author, it would thus seem that the
manifestation of religious belief at issue in this case may involve the complete covering of a
student’ s face in the setting of a secular educational institution. States parties have differed in
their practice. Some countries permit any form of religious dress, including the covering of
faces, accommodating women who otherwise would find it difficult to attend university. Other
states parties have concluded that the purposes of secular education require some restrictions on
forms of dress. A university instructor, for example, may wish to observe how a class of
students is reacting to alecture or seminar, or to establish eye contact in asking and responding
to questions.

The European Court of Human Rights recently concluded that a secular university could
restrict women students in the use of atraditional hijab, consisting of a scarf covering the hair
and neck, because of the “impact” on other women students. See Leyla Sahimv. Turkey,

No. 4477/98, decided 29 June 2004. The Court asserted that the “rights and freedoms of others’
and the “maintenance of public order” were implicated, because a particular garb might cause
other persons of the same faith to feel pressure to conform. The European Court observed that it
“did not lose sight of the fact that “... extremist political movementsin Turkey” sought “to
impose on society as awhole their religious symbols and conception of a society founded on
religious precepts.”

Such interference with the manifestation of personal religious belief is problematic. But
a state may be allowed to restrict forms of dress that directly interfere with effective pedagogy,
and the covering of a student’s face would present a different set of facts. The uncertain state of
the record in this case does not provide the basis for adequate consideration of the issue, or even
for asui generisfinding of violation.

(Sgned): Ruth Wedgwood

[Donein English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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F. Communication No. 945/2000, Marik v. The Czech Republic
(Views adopted on 26 July 2005, eighty-fourth session)*

Submitted by: Mr. Bohumir Marik (not represented by counsel)

Alleged victim: The author

Sate party: The Czech Republic

Date of initial communication: 8 October 1998 (initial submission)

Subject matter: Non-restitution of confiscated property based on
citizenship

Procedural issues: Non-exhaustion of domestic remedies

Substantive issues: Discrimination on grounds of citizenship

Articles of the Covenant: 26

Articles of the Optional Protocol: 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 26 July 2005,

Having concluded its consideration of communication No. 945/2000, submitted to the
Human Rights Committee on behalf of Mr. Bohumir Marik under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Bohumir Marik, a United States and Czech citizen,
born in Plzen, Czechoslovakia, currently residing in the United States. The author claimsto be a
victim of aviolation by the Czech Republic® of article 26 of the International Covenant on Civil
and Political Rights (the Covenant). He is not represented by counsel.

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Maurice Glelé Ahanhanzo,
Mr. Edwin Johnson, Mr. Walter Kain, Mr. Ahmed Tawfik Khalil, Mr. Michael O’ Flaherty,
Ms. Elisabeth Palm, Sir Nigel Rodley, Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen,

Ms. Ruth Wedgwood and Mr. Roman Wieruszewski.
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Factual background

21  In 1969, the author emigrated from Czechoslovakia to the United States with his family.
He later became a United States citizen. In 1972, he was convicted of fleeing the country by the
Plzen District Court; his property was confiscated, inter alia his two houses in Letkov and in
Plzen.

2.2 On 23 April 1990, the Czech and Slovak Republic passed Act No. 119/1990 Coll. on
Judicial Rehabilitation, which rendered null and void all sentences handed down by Communist
courts for political reasons. Persons whose property had been confiscated were, under

section 23.2 of the Act, eligible to recover their property, subject to conditions to be spelled out
in a separate restitution law.

23  Onl1February 1991, Act 87/1991 on Extra-Judicial Rehabilitation was adopted. Under
it, aperson claiming restitution of property had to (a) be a Czech-Slovak citizen and (b) bea
permanent resident in the Czech Republic to claim entitlement to regain his or her property. In
addition, according to the Act, (c) the claimant has a burden for proving the unlawfulness of the
acquisition by the current owner of the property in question. The first two requirements had to
be fulfilled during the time period in which restitution claims could be filed, between 1 April
and 1 October 1991. A judgement of the Czech Constitutional Court of 12 July 1994

(No. 164/1994), however, annulled the condition of permanent residence and established a new
time frame for the submission of restitution claims by persons who had thereby become entitled
persons, running from 1 November 1994 to 1 May 1995. According to the author, this
judgement established aright to restitution which could be exercised by those who did not have
permanent residence in the country and met the citizenship condition in the new time period.
However, the Supreme Court and the Constitutional Court supported an interpretation to the
effect that the newly entitled persons were persons who, during the original period of time

(1 April to 1 October 1991), had met all the other conditions, including the citizenship condition,
with the exception of permanent residence. Although the author claims that he never lost
Czech citizenship, he formally became Czech citizen again in May 1993.

2.4  In 1994, the author filed two separate restitution claims with regard to his housesin
Letkov and Plzen. Inthefirst case (the Letkov property), the Pizen-mesto District Court refused
the restitution claim on 13 November 1995, because the author did not fulfil the citizenship
requirement during theinitial period open for restitution claims, i.e. 1 October 1991 at the |atest.
It also found that the third requirement for restitution, concerning the unlawfulness of the
current owners acquisition, was not met in the case. This decision was confirmed by the

Plzen Regional Court on 25 March 1996. The author’s appeal to the Supreme Court was
dismissed on 20 August 1997 on the ground that he did not fulfil the precondition of citizenship
in 1991. The judgement confirmed that the new established time frame did not change this
original requirement but gave non-residents additional time to lodge their restitution claims.

It did not consider the other requirements. A further appeal to the Constitutional Court was
rejected on 12 May 1998.

2.5 Inthe second case (the Plzen property), the Plzen-mesto District Court dismissed the

author’ s restitution claim on 22 September 1995, because he did not fulfil the condition of
Czech citizenship in 1991. The Regional Court confirmed this decision on 20 December 1995.
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The author’ s appeal to the Supreme Court was declared inadmissible on 26 September 1996, and
an appeal to the Constitutional Court was dismissed on procedural grounds on 7 October 1998.
The author thus contends to have exhausted all domestic remedies.

The complaint

3. The author claimsto be avictim of aviolation of article 26 of the Covenant, asthe
citizenship requirement of Act 87/1991 constitutes unlawful discrimination. He invokesthe
jurisprudence of the Committee in the cases of Smunek v. The Czech Republic? and

Adam v. The Czech Republic,® where it found that the requirement of citizenship in Act 87/1991
was unreasonable, and that its effects constituted a violation of article 26 of the Covenant.

The State party’s submission on the admissibility and merits of the communication

4.1  On8July 2003, the State party commented on the admissibility and merits of the
communication. On afactual issue, it points out that the author did not lose his past
Czechoslovak citizenship by any decision of the former Czechoslovak Republic, but under a
bilateral international treaty, the Treaty of Naturalisation of 16 July 1928 between the
Czechoslovak Republic and the United States of America, which remained in force until 1997.
Under this treaty, the author automatically lost his Czechoslovak citizenship upon acquiring
United States citizenship. Despite thistreaty, however, since 1990, those who desired to acquire
Czech citizenship had an opportunity to do so on the basis of filing the relevant application.
The author, who filed his application in 1992, became a Czech citizen on 20 May 1993.
However, from the time he acquired United States citizenship until 20 May 1993, he was not a
Czech citizen.

4.2  The State party underlinesthat Act No. 87/1991, in addition to the citizenship and
permanent residence requirements, laid down other conditions that had to be met by claimantsin
order for them to be successful with their restitution claims. In particular, for protecting the
current owners of property that is subject to arestitution claim, the Act stipulated that the current
owner had to surrender property only if he/she had obtained said property in breach of the laws
thenin force or if he/she had obtained it through unlawful preferential treatment. The burden of
proof was on the claimant. In the case of the restitution claim of the property in Letkov, the
domestic courts held that the author had not proven that the current owners had acquired his
property unlawfully. The author thus failed to fulfil this condition, in addition to not holding
Czech citizenship in 1991. The State party argues that in this case, the author would not have
been successful in his restitution claim even if the citizenship condition had not existed.

4.3  The State party further argues that the part of the communication which deals with the
property in Plzen isinadmissible for failure to exhaust domestic remedies. The purpose of
article 5, paragraph 2 (b) of the Optional Protocol isto provide States parties with an opportunity
to rule out or remedy alleged violations of the Covenant before such allegations are submitted to
the Committee. The complainants must further observe statutory deadlines laid down in the law
while availing themselves of domestic remedies. In the case of the property in Plzen, although
the author did file a constitutional appeal, he did so after the expiry of the deadline for filing such
an appeal.
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4.4  The State party did not contest the admissibility of that part of the communication
dealing with the property in Letkov.

45  Onthe merits, the State party indicates that its restitutions laws, including Act 87/1991,
were designed to achieve two objectives. Thefirst was to mitigate the consequences of

injustices which occurred during the communist regime, while being aware that these injustices
can never be remedied in full. The other was to enable a rapid implementation of comprehensive
economic reform, in the interest of establishing a functioning market economy. The citizenship
condition was included in the law to incite owners to take good care of the property after the
privatization process.

4.6  According to the State party, the author had the opportunity to acquire Czech citizenship
in 1990 and 1991; he deprived himself of the opportunity to meet the citizenship requirement
during the period open for restitution claims, by applying for citizenship only in 1992.

I ssues and proceedings before the Committee
Consideration of admissibility

5.1  Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

5.2  The Committee has ascertained that the same matter is not being examined under another
procedure of international investigation or settlement for purposes of article 5, paragraph 2 (a),
of the Optional Protocol.

5.3  With respect to the requirement of exhaustion of domestic remedies, the Committee notes
that the State party has challenged the admissibility of the part of the communication relating to
the property in Plzen. The Committee recalls that only such remedies have to be exhausted
which are both available and effective. The Committee notes that although the author failed to
file aconstitutional complaint within the 60 days time limit set by the law in the case of the
property in Plzen, the author did file such acomplaint for the restitution of the property in
Letkov. The Committee recallsits relevant jurisprudence” and notes that the author’s
constitutional claim on the property in Letkov was rejected on 12 May 1998; that other claimants
in similar situations have unsuccessfully challenged the constitutionality of Act 87/1991; and
that earlier Views of the Committee® have remained unimplemented. The Committee considers
that, in the absence of legislation enabling the author, who did not hold Czech citizenship

in 1991, to claim restitution, a constitutional motion filed within the statutory deadlinesin the
author’ s case would not have offered him a reasonable chance of obtaining effective redress and
therefore would not have constituted an effective remedy for the purpose of article 5,

paragraph 2 (b), of the Optional Protocol.

54  The Committee notes that the State party has not contested the admissibility of the part of
the communication relating to the restitution of the property in Letkov. It therefore decides that
the communication is admissible in relation to both properties, inasmuch as it appears to raise
issues under article 26 of the Covenant, and proceeds to its examination on the merits.
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Consideration of the merits

6.1  TheHuman Rights Committee has considered the present communication in the light of
all the information made available to it by the parties, as provided in article 5, paragraph 1, of the
Optional Protocol.

6.2  Theissue before the Committee is whether the application to the author of Act 87/1991
amounted to aviolation of hisright to equality before the law and to equal protection of the law,
contrary to article 26 of the Covenant.

6.3  The Committee reiterates its jurisprudence that not all differentiationsin treatment can be
deemed to be discriminatory under article 26. A differentiation which is compatible with the
provisions of the Covenant and is based on objective and reasonable grounds does not amount to
prohibited discrimination within the meaning of article 26.° Whereas the citizenship criterion is
objective, the Committee must determine whether its application to the author was reasonablein
the circumstances of the case.

6.4  The Committee recallsits Viewsin the cases of S munek, Adam, Blazek and

Des Fours Walderode,” whereit held that article 26 of the Covenant had been violated: “the
authorsin that case and many others in analogous situations had |eft Czechosl ovakia because of
their political opinions and had sought refuge from political persecution in other countries, where
they eventually established permanent residence and obtained anew citizenship. Taking into
account that the State party itself isresponsible for the author’s ... departure, it would be
incompatible with the Covenant to require the author ... to obtain Czech citizenship asa
prerequisite for the restitution of [his] property or, aternatively, for the payment of appropriate
compensation”.® The Committee further recallsits jurisprudence”’ that the citizenship
requirement in these circumstances is unreasonable. In addition, the State party’ s argument that
the citizenship condition was included in the law to incite owners to take good care of the
property after the privatization process has not been substantiated.

6.5  The Committee considers that the precedent established in the above cases also appliesto
the author of the present communication. The Committee notes that in the case of the Letkov
property, the State party argues that the author did not fulfil the third requirement, i.e. proving
that the property was acquired unlawfully by the present owners. However, the Committee
further notes that although the lower courts took this element into consideration, the Supreme
Court based its decision only on the non-fulfilment of the citizenship precondition. In the light
of these considerations, the Committee concludes that the application to the author of

Act 87/1991, which lays down a citizenship requirement for the restitution of confiscated
property, violated his rights under article 26 of the Covenant.

7. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it disclose aviolation of article 26 of the
International Covenant.

8. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under an
obligation to provide the author with an effective remedy, which may be compensation, and in
the case of the Plzen property, restitution, or, in the aternative compensation. The Committee
reiterates that the State party should review its legislation to ensure that all persons enjoy both
equality before the law and equal protection of the law.
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9. Bearing in mind that, by becoming a party to the Optional Protocol, the State party has
recognized the competence of the Committee to determine whether there has been aviolation of
the Covenant or not, and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensure to al individuals within its territory or subject to its jurisdiction the rights
recognized in the Covenant and to provide an effective and enforceable remedy in case a
violation has been established, the Committee wishes to receive from the State party,

within 90 days, information about the measures taken to give effect to the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes

! The Covenant was ratified by Czechoslovakiain December 1975 and the Optional Protocol
in March 1991. The Czech and Slovak Federal Republic ceased to exist on 31 December 1992.
On 22 February 1993, the Czech Republic notified its succession to the Covenant and the
Optional Protocol.

2 See communication No. 516/1992, Smunek v. The Czech Republic, Views adopted
on 19 July 1995, paras. 11.6 and 11.8

% See communication No. 586/1994, Adam v. The Czech Republic, Views adopted
on 23 July 1996, paras. 12.5 and 12.8

* See communication No. 586/1994, Adam v. The Czech Republic, Views adopted
on 23 July 1996, para. 6.5 and 11.2 and communication No. 857/1999, Blazek v.
The Czech Republic, Views adopted on 12 July 2001, para. 5.3.

> See communication No. 516/1992, Smunek v. The Czech Republic, Views adopted

on 19 July 1995, communication No. 586/1994, Adam v. The Czech Republic, Views adopted
on 23 July 1996, communication No. 857/1999, Blazek v. The Czech Republic, Views adopted
on 12 July 2001 and communication No. 747/1997, Des Fours Walderode v.

The Czech Republic, Views adopted on 30 October 2001.

® See communication No. 182/1984, Zwaan-de Vries v. The Netherlands, Views adopted
on 9 April 1987, para. 13.

" Seefootnote 8.

8 See communication No. 586/1994, Adam v. The Czech Republic, Views adopted
on 23 July 1996, para. 12.6 and communication No. 857/1999, Blazek v. The Czech Republic,
Views adopted on 12 July 2001, para. 5.8.

% See communication No. 516/1992, Smunek v. The Czech Republic, Views adopted
on 19 July 1995, para. 11.6.
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G. Communication No. 968/2001, Jong-Choel v. The Republic of Korea
(Views adopted on 27 July 2005, eighty-fourth session)*

Submitted by: Kim Jong-Cheol (represented by counsel,
Mr. Cho Y ong-Whan, of the Horizon Law Group, Seoul)

Alleged victim: The author

Sate party: Republic of Korea

Date of communication: 31 January 2000 (initial submission)

Subject matter: Criminal conviction of journalist for having published
opinion poll results prior to election.

Procedural issues: None

Substantive issues: Right to freedom of expression

Articles of the Covenant: 19, paragraph 2 and 3, 25 (a) and (b) and 26

Articles of the Optional Protocol: 1

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 27 July 2005,

Having concluded its consideration of communication No. 968/2001, submitted to the
Human Rights Committee on behalf of Kim Jong-Cheol under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Maurice Glelé Ahanhanzo,
Mr. Edwin Johnson, Mr. Walter Kain, Mr. Ahmed Tawfik Khalil, Mr. Rajsoomer Lallah,

Mr. Michael O’ Flaherty, Ms. Elisabeth Palm, Sir Nigel Rodley, Mr. Ivan Shearer,

Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood and Mr. Roman Wieruszewski.

Anindividual opinion signed jointly by Committee members Mr. Abdelfattah Amor,
Mr. Prafullachandra Natwarlal Bhagwati, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet,
Mr. Ahmed Tawfik Khalil and a separate opinion signed by Committee member
Ms. Ruth Wedgwood are appended to the present document.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Mr. Kim Jong-Cheol, a Korean national. He claims

to be avictim of violations by the Republic of Korea of his rights under articles 19, paragraph 2,

25 (a) and (b), and 26 of the International Covenant on Civil on Civil and Political Rights. Heis
represented by counsel.

Factual background

21  On 11 December 1997, the author, ajournalist, published an article in a national weekly
publication, reporting on opinion polls, between 31 July and 11 December 1997, for the
Presidential election of 18 December 1997. In February 1998, he was charged by the District
Attorney for violating section 108 (1) of the Election for Public Office and Election Malpractice
Prevention Act (hereinafter the “Election Act”), which prohibits publication of public opinion
polls during the electoral campaign period.* According to article 33 (1), the presidential
campaign period is 23 days. The Election Act imposes criminal liability for the disclosure

of political opinion pollsfor the 23-day period running up to and including election day.?

On 16 July 1998, the author was found guilty as charged by the Seoul Criminal District Court
Collegiate Division and fined 1,000,000 won (approx. US$ 445).

2.2  Theauthor appealed this decision and at the same time challenged the constitutionality of
the related provisions of the Election Act before the Constitutional Court. On 28 January 1999,
the Constitutional Court declared the relevant provisions of the Election Act constitutional,
finding that the length of the ban suppressing the publication of polls during the electoral
campaign period was reasonable to ensure afair and undistorted election result. Inits
judgement, it referred to a study which allegedly demonstrates that a public opinion poll may
encourage voters to move toward a candidate with a stronger chance of winning (so-called
“bandwagon effect”), or may add sympathy votes to the underdog (so-called “ underdog effect”),
thereby distorting the will of voters. On 13 April 1999, the High Court upheld the District
Court’ s decision, and on 20 August 1999, the Supreme Court dismissed the author’ s appeal.

The complaint

3.1  Theauthor claimsthat his conviction violates articles 19, paragraph 2, and 25 (a) and (b)
of the Covenant. He contends that the ban on the publication of polling results during the
campaign period has not been shown to promote fair elections, as the Constitutional Court
simply speculated that publication of polls could swing votes both towards and away from
particular candidates. The Constitutional Court’s reasoning is based primarily on an
unsubstantiated academic theory (the “bandwagon” and “underdog” effects) and cannot be
invoked to deprive the author of his right to freedom of expression and provision of information
based on such an uncertain “theory”. In fact, according to the Constitutional Court’s own
reasoning, the two possible adverse effects may theoretically cancel each other out.

3.2  Theauthor considersthat, as ajournalist, article 19 guarantees him the right to discharge
his professional duty, by reporting pertinent news information to the reader. His duty to report is
aprerequisite to the public right to access information and the particular ban is an excessive and
disproportionate restriction.
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3.3  Theauthor claimsthat section 108 (1) of the Election Act violates article 25 (a)

and (b), asit denies the free and full exchange of information, which isvital to votersin
forming their will meaningfully. Results of reliable public opinion polls provide rel evant

and meaningful information of interest to voters. By being informed of the candidates
prospective standing in an election, voters may freely form or modify their own opinion about
the candidates.

34  Theauthor argues that the ban unreasonably discriminates between persons with

direct access to polls (taking pollsitself not being unlawful) and those who do not have such
access, and that this leads to distortions in the forming of voter will. He contends that as
readily-accessible foreign media are not restricted in the publication of poll data, the ban serves
no effective purpose. Finaly, he argues that the State party has not demonstrated any negative
effect on the election caused by the author’ s publication, and that accordingly his punishment
was unjustified.

3.5 Theauthor states that the matter has not been submitted to another procedure of
international investigation or settlement and that he has exhausted domestic remedies.

State party’s submission on admissibility and merits and author’s commentsthereon

4.1  On 22 February 2002, the State party provided its submission on admissibility and merits.
It invokes to the Constitutional Court’s decision, which considered that restrictions on the
publication of public opinion poll information for the time necessary to guarantee afair election
does not constitute aviolation of either the Constitution or the Covenant. It refersto

article 37 (2) of the Constitution, which provides that the freedoms and rights of citizens may be
restricted by law only when thisis essential for national security, maintenance of order or public
welfare, aswell as article 19, paragraph 3 of the Covenant. It argues that the guarantee of fair
electionsisan integral part of public order in a democratic society. The length of the period of
restriction cannot be considered as excessive or discriminatory.

4.2  The State party submits that the Constitutional Court’s reasoning is not based on theory
or possibility, but on the country’ s own experience. It takes into account how vulnerable the
election culture and climate have been to political manipulation and irregularities in the Republic
of Koreain the past. Unfairly or partially-manipulated public opinion poll results released prior
to an election have often affected the choices of voters, thus jeopardizing afair election.
Nevertheless, the State party submits that over time, once the political climate has matured, the
ban on the publication of public opinion poll results could be lifted.

5. On 31 July 2003, the author commented on the State party’ s submission, stating that
there is no connection between his reporting of the public opinion polls and the so called,
“political manipulation and irregularities’ concerning the election, and that it was the
government itself that was responsible for creating an the “ election culture and climate’ that was
“vulnerable to political manipulation and irregularities’. In his view, such manipulation was
made possible partly because the government had imposed restrictions on the freedom of
expression and free access to information in relation to elections. The State party has not
explained what kind of harm the author had caused by reporting the results of the poll and how
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the ban was related to the desire to ensure afair election. It also did not make the necessary
connection between the punishment of the author and the grounds on the restriction of the right
to freedom of expression stipulated in the Covenant.

State party’s supplementary submission

6.1 By submission of 28 June 2004, the State party recalls that the Election Act is designed
to ensure that public elections are fairer by preventing them from being adversely affected by
biased or manipulated public opinion polls, thereby influencing voters with incorrect
information. Even if conducted in afair and objective manner, such polls can influence voters
through the “bandwagon” and “underdog” effects.

6.2  While acknowledging that abuse of power by some political actors hasin the past
undermined the quest for fair elections, the State party denies that the government is responsible
for the current election culture. Today’s media has grown in terms of social and political power
that has crucia effects on opinion making, especially on elections. Under the Election Law, the
Government has alegal duty to improve the electoral culture by preventing interference with the
election outcomes by publication of incorrect opinion poll results by the media. Finally, it
submits that it does not have to prove the harm done by the publication of public opinion pollsin
each individual case to justify enforcement of the law.

I ssues and proceedings before the Committee
Consideration of admissibility

7.1  Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not the
complaint is admissible under the Optional Protocol to the Covenant.

7.2  The Committee has ascertained that the same matter is not being examined under
another procedure of international investigation or settlement for the purposes of article 5,
paragraph 2 (a) of the Optional Protocol. With respect to the exhaustion of domestic remedies,
the Committee notes that the State party has not claimed that there are any domestic remedies
that have not been exhausted or could be further pursued by the author.

7.3  Astotheauthor’s claims under articles 25 (a) and (b), and 26 of the Covenant, the
Committee considers that the author has insufficiently substantiated these claims for the
purposes of admissibility. Thus, it finds these claims inadmissible under article 2 of the
Optional Protocol. The Committee proceeds immediately to the consideration of the merits asit
relates to the claim under article 19 of the Covenant.

Consideration of the merits
8.1  TheHuman Rights Committee has considered the present communication in the light of

all theinformation made available to it by the parties, as provided for in article 5, paragraph 1, of
the Optional Protocol.
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8.2  The Committee notes that the issue before it is whether the author’ s conviction, under
section 108 (1) of the Election for Public Office and Election Malpractice Prevention Act, for
having published an article on the results of opinion polls during the campaign period of the
Presidential election, violates article 19, paragraph 2, of the Covenant. Article 19, paragraph 2,
of the Covenant guarantees the right to freedom of expression and includes “freedom to seek,
receive and impart information and ideas of all kinds, regardiess of frontiers, either orally, in
writing or in print, in the form of art, or through any other media’. The Committee considers
that through his articles, the author was exercising his right to impart information and ideas
within the meaning of article 19, paragraph 2, of the Covenant.

8.3  The Committee observes that any restriction of the freedom of expression pursuant to
paragraph 3 of article 19 must cumulatively meet the following conditions. it must be provided
for by law, it must address the aims enumerated in paragraph 3 of article 19, and must be
necessary to achieve the purpose. The restrictions were provided for by law, under

section 108 (1) of the Election for Public Office and Election Malpractice Prevention Act. As
to whether the measures addressed one of the aims enumerated in paragraph 3, the Committee
notes that the State party maintains that the restriction is justified in terms of the protection of
public order (para. 3 (b)). The Committee considers that, to the extent that the restriction relates
to therights of Presidential candidates, this restriction may also fall within the terms of

article 19, paragraph 3 (a) (necessary for the respect of the rights of others). The Committee
notes the underlying reasoning for such arestriction is based on the wish to provide the
electorate with alimited period of reflection, during which they are insulated from
considerations extraneous to the issues under contest in the elections, and that similar restrictions
can be found in many jurisdictions. The Committee also notes the recent historical specificities
of the democratic political processes of the State party, including those invoked by the State
party. Under such circumstances, alaw restricting the publication of opinion pollsfor alimited
period in advance of an election does not seem ipso facto to fall outside the aims contemplated in
article 19, paragraph 3. Asto the issue of proportionality, the Committee notes that, while a
cut-off date of 23 days prior to the election is unusually long, it need not pronounce itself on the
compatibility per se of the cut-off date with article 19, paragraph 3, since the author’ sinitial

act of publishing previously unreported opinion pollstook place within seven days of the
election. The author’s conviction for such publication cannot be considered excessive in the
context of the conditions obtaining in the State party. The Committee also notes that the
sanction visited on the author, albeit one or criminal law, cannot be categorized as excessively
harsh It is not, therefore, in a position to conclude that the law, as applied to the author, is
disproportionate to itsaim. Accordingly, the Committee does not find a violation of article 19
of the Covenant in thisregard.

0. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it do not disclose a violation of the International
Covenant on Civil and Political Rights.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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Notes

1 It stipul ates that “No person may publish or quote in areport the details and result of a public
opinion poll (including a mock voting or popularity poll) making a degree of support to a
political party or a successful candidate anticipated, in connection with an election, from the day
the election period commences to the time the voting is closed on the election day.”

2 According to article 256 (1), as amended, “any person who discloses the details and result of a
survey of public opinion, or makes areport citing them or makes another person do so, in
contravention of the provisions of article 108 (1) ... with imprisonment for not more than

two years, or afine not exceeding four million won.”
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APPENDIX

Individual opinion (dissenting) of Committee members, Ms. Christine Chanet
and Messrs. Abdelfattah Amor, Prafullachandra Natwar lal Bhagwati, Alfredo
Castillero Hoyos, Ahmed Tawfik Khalil and Rajsoomer Lallah

We observe that any restriction of the freedom of expression pursuant to paragraph 3 of
article 19 must cumulatively meet the following conditions: it must be provided for by law, it
must address one of the aims enumerated in paragraph 3 (a) and (b) of article 19, and must be
necessary to achieve alegitimate purpose. While the State party has stated that the restrictionsin
this case were justified in order to protect public order and were provided for by law, under
section 108 (1) of the Election for Public Office and Election Malpractice Prevention Act, we do
not consider that the measures taken against the author were necessary for the purpose stated.
We note that the State party has invoked public order by reference to the desire to ensure free
and fair elections and the fear that the media may manipulate public opinion by publishing
inaccurate opinion poll results. It has also referred to a desire to avoid feared “ bandwagon” or
“underdog” effects on the electorate. We consider however that the State party has failed to
demonstrate the reality of the threat which it contends the exercise of the author’ s freedom of
expression posed; nor hasit explained why its el ectorate should be deprived of information that
could help them ensure an electoral outcome most consistent with their overall political
preferences. We also note that the alleged “bandwagon” and “underdog” effects are mutually
contradictory, and further stress the unusually long period of 23 days required by the law. We
conclude that the arguments advanced by the State party are insufficient to make the restriction
of the author’ s right to freedom of expression compatible with paragraph 3 of article 19.
Accordingly, we consider that the facts before the Committee, disclose aviolation of article 19,
paragraph 2, of the Covenant.

(Sgned): Ms. Christine Chanet
(Sgned): Mr. Abdelfattan Amor
(Sgned): Mr. Prafullachandra Natwarlal Bhagwati
(Sgned): Mr. Alfredo Castillero Hoyos
(Sgned): Mr. Ahmed Tawfik Khalil
(Sgned): Mr. Rajsoomer Lallah
[Done in English, French and Spanish, the English text being the original version.

Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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Individual opinion (dissenting) of Committee member Ms. Ruth Wedgwood

| join six of my colleagues on the Human Rights Committee in concluding that
South Korea's criminal statute banning the publication of political polling data during an election
campaign isinconsistent with article 19 of the Covenant on Civil and Political Rights.

South Korea's “Election Malpractice Prevention Act” forbids publishing or quoting the
“results’ of public opinion polls, and any details of the polls, during the entire interval of a
political campaign. Thus, throughout the 23-day campaign period for the South Korean
presidency, no writer or political analyst may speculate which candidate is ahead or behind, or
which party’s political platform iswinning the approbation of the public, if this characterization
is based on any attempt to sample the views of voters.

This muzzles what citizens can say and write, as well as the free expression of journalists.
The statute restricts what a political party could say about the scope of its public support, and
appliesto local campaigns as well as national contests. The absence of any definition of a“poll”
would apparently forbid even amock election among members of alocal soccer club. Thislimit
on writing and speech is especially harsh, because it is punishable by imprisonment for up to
two years, though here the criminal penalty applied was a monetary fine.

Some might welcome an interval in which elections were not discussed as a horse race.
But the complete ban for the duration of a campaign of any polling about political candidates and
political parties also hobbles the ability to discuss issues and controversies. The prohibition
means that no journalist could discuss on national radio or mention in a newspaper column that,
based on public opinion sampling, a particular candidate appears to have gained support in a
contest and that such support wastied to the candidate' s views on an issue of the day.

The State party has argued that election polls may be “incorrect” and that the media has
“growing power,” and seeks to justify the ban as away of protecting “public order.” See
paragraph 6.2 supra. But public opinion polls may a so be seen as part of the conversation
between candidates and citizens. They can provide one of the safeguards for honest electionsin
both emerging and established democracies. And in any event, under article 19 of the Covenant,
citizens enjoy the right to “hold opinions without interference,” the right to “freedom of
expression,” and the right to “ seek, receive and impart information and ideas of all kinds,

... ether oraly, inwriting, or in print.”

The State party has not shown that its flat ban on any published sampling of the evolving
views of votersisajustifiable restriction in light of the Covenant’ s broad guarantee of freedom
of expression.

In a challenge to the statute before the Constitutional Court of South Korea, a
“contending” judge noted that “the freedom to exchange opinionsis an absolute precondition to
the system of Democracy.” That prescient statement is reflected in the Covenant as well.

(Sgned): Ms. Ruth Wedgwood

[Donein English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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H. Communication No. 971/2001, Arutyuniantz v. Uzbekistan
(Views adopted on 30 March 2005, eighty-third session)*

Submitted by: Irina Arutyuniantz (not represented by counsel)
Alleged victim: Vazgen Arutyuniantz, the author’s son

Sate party: Uzbekistan

Date of communication: 18 December 2000 (initial submission)

Subject matter: Conviction based on testimony of alleged accomplice;

failure of court positively to determine who the
murderer(s) was

Substantive issues: Presumption of innocence
Procedural issues: None
Articles of the Covenant: 14 (2

Articles of the Optional Protocol: 4 (2),5(2) (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 30 March 2005,

Having concluded its consideration of communication No. 971/2001, submitted to the
Human Rights Committee on behalf of Vazgen Arutyuniantz under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Mr. Maurice Gléle Ahanhanzo, Mr. Edwin Johnson, Mr. Ahmed Tawfik Khalil,
Mr. Michael O’ Flaherty, Ms. Elisabeth Palm, Mr. Rafael Rivas Posada, Sir Nigel Rodley,
Mr. Ivan Shearer, Mr. Hipdlito Solari Yrigoyen, and Mr. Roman Wieruszewski.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor islrina Arutyuniantz, acitizen of Uzbekistan born in 1952. She submitsthe
communication on behalf of her son, Vazgen Arutyuniantz, also an Uzbek citizen, born 1977,
currently imprisoned in the city of Andijan in Uzbekistan. She claimsthat her son isavictim of
violations by Uzbekistan of articles 6, 7, 14 paragraphs 2, 3 (g) and 16 of the International
Covenant on Civil and Political Rights.! Sheis not represented by counsel.

1.2  The Covenant and the Optional Protocol entered into force for Uzbekistan
on 28 December 1995.

Factual background

21  On 31 May 2000, Vazgen Arutyuniantz and another man, Armen Garushyantz, were
convicted in the Military Court in Tashkent? of the aggravated murder of two people and of
burgling their apartments; they were sentenced to death. The Court found that in January 1999,
the two men had visited the apartment of one of the victims, to whom they owed money, and
killed her by striking her with a hammer, and then burgled her apartment. It found that in
March 1999, the pair had also killed another man by striking him several times on the head with
ahammer, and then burgled his apartment. The author states that her son admitted to being
present at the scene of each of the two murders, and to robbery, but maintains hisinnocencein
relation to the two murders.

2.2 Theauthor statesthat her son’strial was unfair and that he was unjustly convicted of
murder. His conviction was based on the testimony of his alleged accomplice, Garushyantz, who
changed his testimony several times. When he was arrested, Garushyantz said that Arutyuniantz,
who then was still at large, had committed the two murders. After Arutyuniantz was
apprehended, Garushyantz admitted that he had lied about Arutyuniantz committing the murders,
in the hope that Arutyuniantz would not be apprehended and therefore offer no contradictory
testimony. Thenin Court, fearing a possible death sentence, Garushyantz again changed his
testimony, this time claiming that Arutyuniantz had killed the first victim, but that he had killed
the second. Despite these inconsistencies, the testimony of Garushyantz was the basis of her
son’s conviction for murder.

2.3  Theauthor states there was no evidence and no judicial conclusion as to whether it was
in fact Arutyuniantz or his accomplice who killed one or both of the victims, despite the
requirements of Supreme Court Order Number 10, which requires that in cases of crimes
allegedly committed by a group of people, the Court must ascertain who played what rolein
the crime. The decision of the court simply states that “ Garushyantz and Arutyuniantz struck
(the victims) with a hammer” , and there was no consideration of precisely who struck the blows
with the hammer. The author claims that in such circumstances her son’ s right to be presumed
innocent until proved guilty was violated. The author states that the Court approached the tria
with a predisposition towards conviction, and that it upheld each and every accusation levelled
against her son under the Criminal Code, even though some plainly had no application. Thus,
her son was charged with the killing of two or more persons under article 97 of the Criminal
Code which, according to the author, only applies where the murders in question occur

69



simultaneously. She further claims that there was no evidence of the murders being committed
In aggravating circumstances, as found by the Court. She submits that the Court’s decision
simply replicated the indictment, and that thisis further indication of the Court’ s lack of
objectivity.

24  Theauthor states that her son was severely beaten after his arrest by the police for the
purpose of extracting a confession about his alleged participation in the murders. That her son
was beaten was established by a medical examination conducted by the Ministry of Defence

on 12 July 1999. She notes that after her husband went to visit her son in detention, he came
back in a state of shock, as her son was black from bruising. Hetold his father that his kidneys
were very sore, he was urinating blood, had headaches and was unable to stand on his heels.
Theinvestigator allegedly told her husband that their son was a murderer and that he would be
shot. In amessage sent to his parents from his cell, he implored them to help him, and said that
he was being beaten, but refused to confess because he was not a murderer. The author states
that in October 1999, in despair over his son’s situation, her husband committed suicide.

25  Mr. Arutyuniantz appealed to the Supreme Court complaining about the above matter,
with the exception of the allegation of being severely beaten. On 6 October 2000, the appeal
against his murder conviction was dismissed.

The complaint

3. The author claims that her son’strial and ill-treatment whilst in custody givesriseto
violations of articles 6, 7, 14 paragraphs 2 and 3 (g), and article 16 of the Covenant.

The State party’s observations on admissibility and merits

4.1 By notedated 13 January 2005, the State party submitted that on 28 December 2001,
the Supreme Court issued an order commuting Arutyuniantz’ s death sentence to aterm

of 20 years' imprisonment. Further to presidential ‘amnesty decrees’ dated 28 December 2000,
22 August 2001 and 3 December 2002, Mr. Arutyuniantz’ s sentence was reduced to 9 years,

4 months and 22 days; he was not eligible to benefit from further amnesty decrees issued

on 1 December 2003 and 1 December 2004, because he had violated prison rules.

4.2  The State party submits that the preliminary investigation into the crimes for which

Mr. Arutyuniantz was convicted was conducted in accordance with the Uzbek Criminal
Procedure Code, and that all charges and evidence were thoroughly assessed. It submits that
Arutyuniantz’ s guilt was found to be substantiated, and contends that the communication is both
inadmissible and without merit.

I ssues and proceedings before the Committee

5.1  Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not the
case is admissible under the Optional Protocol to the Covenant.

5.2  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the

Optional Protocol, that the same matter is not being examined under another procedure of
international investigation or settlement.
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53  The Committee notes that the author’s claim under article 16 has not been substantiated,
as thereis no information on file which suggests that the author’ s son was denied recognition as
aperson beforethe law. Further, in view of the commutation of Mr. Arutyuniantz’s death
sentence, thereis no longer any factual basis for the author’s claim under article 6 of the
Covenant. Accordingly, the Committee finds that these claims have not been substantiated, and
are therefore inadmissible under article 2 of the Optional Protocol.

54  Inreation to the author’s claims that her son’ s rights under articles 7 and 14,

paragraph (3) (g) were violated, the Committee notes that these matters were not raised by the
author’s son in his appeal to the Supreme Court. The Committee has not been provided with any
information to the effect that the author complained about his alleged mistreatment at the hands
of the police to the State party’ s authorities. The Committee reiterates that the requirement that
an author exhaust domestic remedies attaches to each allegation of an alleged violation of the
Covenant, not smply to the decision of a court or tribunal unfavourable to an author.
Accordingly, the Committee considers that the author’s claims in relation to violations of

articles 7 and 14, paragraph (3) (g) of the Covenant are inadmissible under article 5,

paragraph (2) (b) of the Optional Protocol.

55  The Committee considers there to be no impediment to the admissibility of the author’s
remaining claim under article 14 (2), and proceeds to consider it on the merits.

Consideration of the merits

6.1  TheHuman Rights Committee has considered the present communication in the light

of all theinformation made available to it by the parties, as provided under article 5, paragraph 1,
of the Optional Protocoal. It notes that, whilst the State party has provided comments on the
author’s case and conviction, including information about the commutation of the death
sentence, it has not provided any information about the claims made by the author. The State
party merely contends that Mr. Arutyuniantz was tried and convicted in compliance with Uzbek
laws, that the charges and evidence were thoroughly assessed, that his guilt was proved, and that
the communication is both inadmissible and without merit.

6.2 Inrelation to the author’s claim that her son was not presumed innocent until proved
guilty, the author has made detailed submissions which the State party has not addressed. The
Committee recallsthat it isimplicit in article 4, paragraph 2, of the Optional Protocol that a

State party should examine in good faith all allegations brought against it, and should provide the
Committee with all relevant information at its disposal. The Committee does not consider that a
general statement about the adequacy of the criminal proceedings in question meetsthis
obligation. In such circumstances, due weight must be given to the author’ s allegations, to the
extent that they have been substantiated.

6.3  Theauthor pointsto a number of circumstances which she claims demonstrate that her
son did not benefit from the presumption of innocence. She states that her son’s conviction was
based on the testimony of an accomplice who changed his evidence on several occasions, and
who at one point confessed to the having committed the murders himself and having falsely
implicated Arutyuniantz. She also states that the trial court never made a positive finding of who
murdered the two victims; the decision refers to both accused striking and killing the victims
with asingle hammer.
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6.4  The Committee also recallsits general comment No. 13, which reiterates that by reason
of the principle of presumption of innocence, the burden of proof for any criminal chargeison
the prosecution, and the accused must have the benefit of the doubt. His guilt cannot be
presumed until the charge has been proved beyond reasonable doubt. From the information
before the Committee, which has not been challenged in substance by the State party, it
transpires that the charges and the evidence against the author left room for considerable doubt.
Incriminating evidence against a person provided by an accomplice charged with the same crime
should, in the Committee' s opinion, be treated with caution, particularly in circumstances where
the accomplice has changed his account of the facts on several occasions. Thereisno
information before the Committee that, despite their having being raised by the author’s son,

the trial court or the Supreme Court took these matters into account.

6.5  The Committeeis mindful of itsjurisprudence that it is generally not for itself, but for
the courts of States parties, to review or to evaluate facts and evidence, or to examine the
interpretation of domestic legislation by national courts and tribunals, unlessit can be
ascertained that the conduct of the tria or the evaluation of facts and evidence or interpretation

of legislation was manifestly arbitrary or amounted to adenia of justice.®> For the reasons set out
above, the Committee considers that the author’ s trial in the present case suffered from such
defects.

6.6  Inthe absence of any explanation from the State party, the above concerns raise
considerable doubt as to the author’ s son’s guilt in relation to the murders for which he was
convicted. From the material available to it, the Committee considers that Mr. Arutyuniantz
was not afforded the benefit of this doubt in the criminal proceedings against him. In the
circumstances, the Committee concludes that the author’ strial did not respect the principle of
presumption of innocence, in violation of article 14 (2).

7. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
before it disclose violations of article 14 (2) of the Covenant.

8. Pursuant to article 2, paragraph 3 (@), of the Covenant, the Committee considers that the
author is entitled to an appropriate remedy, including compensation and either hisretria or his
release.

9. By becoming a State party to the Optiona Protocol, the State party has recognized the
competence of the Committee to determine whether there has been a violation of the Covenant or
not; pursuant to article 2 of the Covenant, the State party has undertaken to ensure all individuals
within its territory or subject to its jurisdiction the rights recognized in the Covenant, and to
provide an effective and enforceable remedy in cases where a violation has been established.

The Committee wishes to receive from the State party, within 90 days, information about the
measures taken to give effect to the Committee's Views. The State party is also requested to
publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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Notes

! The Covenant and the Optional Protocol entered into force for the State party on
28 December 1995.

2 |t transpires from the file that the author’s co-defendant had been in the armed services
until 1998, when he deserted; no particular claim was made by the author on the fact that her son
was judged by a Military Court.

% See communication No. 842/1998, Romanov v. Ukraine, inadmissibility decision
of 30 October 2003.
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I.  Communication No. 973/2001, Khalilov v. Tajikistan
(Views adopted on 30 March 2005, eighty-third session)*

Submitted by: Mrs. Maryam Khalilova (not represented by counsel)
Alleged victim: Mr. Validzhon Alievich Khalilov (author’ s son)
Sate party: Tajikistan

Date of initial communication: 14 May 2001 (initial submission)

Subject matter: Death sentence after unfair proceedings

Procedural issues: Failure of State party to provide information
Substantive issues: Imposition of death sentence after unfair trial and

ill-treatment during preliminary investigation
Articles of the Covenant: 6, 7,10, 14
Articles of the Protocol: 2,5 (4

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 30 March 2005,

Having concluded its consideration of communication No. 973/2001, submitted to the
Human Rights Committee on behalf of Mr. Validzhon Alievich Khalilov under the Optional
Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor of the communication is Mrs. Maryam Khalilova, a Tgjik citizen born
in 1954. She submits the communication on behaf of her son - Validzhon Alievich Khalilov,
also aTgjik national, born in 1973, who at the time of submission of the communication was

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Ms. Christine Chanet, Mr. Maurice Glélé Ahanhanzo, Mr. Edwin Johnson,

Mr. Walter Kélin, Mr. Ahmed Tawfik Khalil, Mr. Michael O’ Flaherty, Ms. Elisabeth Palm,
Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen
and Mr. Roman Wieruszewski.
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kept on death row in Detention Centre SIZO No. 1 in Dushanbe and awaiting execution,
following a death sentence handed down by the Supreme Court of Tagjikistan on

8 November 2000. She claimsthat her sonisavictim of violations by Tgjikistan of articles 6,
paragraphs 1 and 4; 10, paragraph 1; and 14, paragraphs 2, 3 (g), and 5, of the International
Covenant on Civil and Palitical Rights. The communication also appears to raise issues under
article 7 of the Covenant, with regard to the author and her son, although this provision was not
directly invoked by the author. The author is not represented by counsel.

1.2  On 16 May 2001, in accordance with rule 92 (old rule 86) of itsrules of procedure, the
Human Rights Committee, acting through its Special Rapporteur on new communications,
requested the State party not to carry out the death sentence against Mr. Khalilov while his
case was pending before the Committee. This request for interim measures for protection was
reiterated on 17 December 2002 and on 15 April 2004. No reply has been received from the
State party. By letter of 18 February 2005, the author informed the Committee that

on 10 February 2005, she received an attestation signed by a Deputy Chairman of the
Supreme Court, in accordance to which her son’s execution had been carried out

on 2 July 2001.

Factual background

21  In1997, one Saidmukhtor Y orov formed an armed gang in the Gulliston district, Lenin
region, Tajikistan. By force and through the use of threats, he recruited young people into his
gang and forced them to commit severa serious crimes. The author explains that her son was
threatened at gunpoint and forced to join Yorov's gang. When her son realized the so-called
“anti- congtitutional” nature of the gang’s activities, he escaped and hid in the house of an aunt in
the Lokhur district, to avoid persecution by this gang.

2.2 InApril 1997, Mr. Khalilov visited his home town (Khosilot kolkhoz) in the Gulliston
district, to attend the wedding of hissister. After the ceremony, Mr. Khalilov and his father went
to pray in the town mosque. According to the author, her son was recognized there by members
of Yorov’'s gang who immediately apprehended him and brought him before Y orov.

Mr. Khalilov was forced to joint the ranks of the group again.

2.3  Inlate September 1997, government troops dropped |eaflets from helicopters, containing
a Presidential appeal to all personswho “by force and lies’ had joined Yorov’'sgang. The
President explained that in case of peaceful surrender, members of the gang would be pardoned.
Mr. Khalilov escaped again; the gang thereupon threatened his parents with murder. Members
of the gang located him at his aunt’s house and brought him to Y orov, who threatened that all
members of hisfamily would be killed if he escaped once again.

24  In December 1997, however, Mr. Khalilov did escape again and hid in another aunt’s
house, in the Hissar region. Shortly afterwards, he learned that the gang had been disbanded, that
Y orov was prosecuted, and that the charges against him were withdrawn. He left the Hissar
region in June 1998 to return to Lokhur district. There, the authorities arrested him in

January 2000.
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25  According to the author, her son was beaten by investigators to make him confess
participation in different unresolved crimes, including murder, use of violence, robberies and
theft, and different other crimes that occurred between 1998 and 2000. According to her, the
investigators refused to interrogate neighbours of the aunts in whose houses her son hid between
December 1997 and January 2000, and who could have testified that he was innocent.

26  Onanunspecified date, Mr. Khalilov was transferred from the Lenin District Police
Department to Kaferingansky District Police Department. In the meantime, his father was taken
from his workplace and brought to his son in the Kaferingansky District Police Department. The
father noted that his son had been beaten and stated that he would complain to the competent
authorities. The investigators began to beat him in front of his son. The author’s son was
threatened and told that he had to confess his guilt of two murders during a TV broadcast or
otherwise his father would be killed. Mr. Khalilov confessed guilt in the two murders as
requested. Notwithstanding, the investigators killed his father.!

2.7  On 12 February, Mr. Khalilov was shown again on national television (broadcast
“lztirob™). According to the author, he had been beaten and his nose was broken, but the
cameras showed his face only from one particular angle that did not reveal these injuries.

2.8  Mr.Khdilov’'s case was examined by the Supreme Court jointly with the cases of other
five co-accused.? The author’s son was found guilty of the crimes under articles 104 (2)
(homicide), 181 (3) (hostage taking), 186 (3) (banditism), 195 (3) (illegal buying, selling,
keeping, transporting of weapons, ammunitions, explosives, etc.), 244 (theft), and 249

(robbery with use of violence), of the Criminal Code of Tgjikistan. He was sentenced to death
on 8 November 2000. According to the author, no victim or injured party recognized her sonin
court as a participant in the criminal acts, notwithstanding the fact that the witnesses had
declared that they could recognize by face every participant in the crimes. The Court allegedly
ignored their statements and refused to take them into account or to include them in its decision.

29  Theauthor's son filed arequest for presidential pardon, but his request was denied
on 23 May 2001.

2.10 Inaletter dated 5 June 2003, the author reiterates that her son was forced to join the gang
of Yorov but did not commit any crimes. He escaped the gang and after the liquidation of the
gang, when no risk of persecution by the gang remained, he “returned to normal life”. When the
crimes were committed, he was at his aunts' houses. After hisarrest in 2000, he was charged for
crimes that were committed by the gang and was subsequently sentenced to death. It is stated
that the judgement was uphold by the cassation instance” (date and instance not provided).

211 Theauthor also explains that she does not know where her son isheld. The officials of
the SIZO No. 1 Detention Centre in Dushanbe allegedly had refused to accept her parcels, telling
that her son was removed, without explaining further.

2.12  On 18 February 2005, the author informed the Committee that she received a letter from
the Deputy Chairman of the Supreme Court, dated 2 February 2005, where it was stated that her
son was executed on 2 July 2001.
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The complaint

3.1 Theauthor claimsthat her son’srights under article 10, paragraph 1, were violated, as he
was severely beaten by investigators. Although the author does not invoke it specifically, this
part of the communication may also raise issues under article 7 of the Covenant in

Mr. Khalilov’s respect.

3.2  Although the author does not specifically invoke this provision, her claim that in order to
put her son under more pressure, the investigators had brought her husband to the detention
centre where he was beaten to death in front of his son, appears to also raise issues under

article 7 of the Covenant, in her son’s respect.

3.3  Theauthor claimsthat the facts as presented amount to a violation of her son’s right to be
presumed innocent under article 14, paragraph 2. Sherecalls that her son was shown on national
television during the investigation - i.e. before any determination of his guilt by a court - and was
forced publicly to confess his guilt for several serious crimes.

34 The author further claims that her son was a victim of violation of article 14,
paragraph 3 (g), of the Covenant, as investigators forced him to confess his guilt.

3.5  Without further substantiating this claim, the author contends that Mr. Khalilov’s right
under article 14, paragraph 5, to have his sentence reviewed by a higher judicial instancein
accordance with the law, was also violated.

3.6  Theauthor contends that her son’s rights under article 6, paragraphs 1 and 4, in
conjunction with article 14, were violated because her son was sentenced to death, after an unfair
trial that did not meet the requirements of due process.

3.7  Finaly and notwithstanding the fact that the author does not raise the issue specifically,
the communication also appears to raise issues under article 7, in her own respect, because of the
alleged constant refusal of Tajik authoritiesto reveal to the author the current situation and
whereabouts of her son.

State party’sfailureto respect the Committee’ srequest for interim measuresunder rule 92

4.1  The Committee notes that the State party had executed the author’ s son despite the fact
that a communication had been registered before the Human Rights Committee under the
Optional Protocol and arequest for interim measures of protection had been addressed to the
State party in this respect. The Committee recalls® that by adhering to the Optional Protocol, a
State party to the Covenant recognizes the competence of the Committee to receive and consider
communications from individuals claiming to be victims of violations of any of the rights set
forth in the Covenant (Preamble and article 1). Implicit in a State’ s adherence to the Protocol is
an undertaking to cooperate with the Committee in good faith so as to permit and enable it to
consider such communications, and after examination to forward its views to the State party and
totheindividual (art. 5 (1), (4)). It isincompatible with these obligations for a State party to
take any action that would prevent or frustrate the Committee in its consideration and
examination of the communication, and in the expression of its Views.
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4.2  Apart from any violation of the Covenant found against a State party in a communication,
a State party commits grave breaches of its obligations under the Optional Protocol if it acts to
prevent or frustrate consideration by the Committee of a communication alleging a violation of
the Covenant, or to render examination by the Committee moot and the expression of its Views
nugatory and futile. In the present communication, the author alleges that her son was denied
rights under articles 6, 10 and 14 of the Covenant. She further makes claims that could be
subsumed under article 7, even though this article is not specifically invoked. Having been
notified of the communication, the State party has breached its obligations under the Protocol, by
executing the alleged victim before the Committee concluded its consideration and examination
and the formulation and communication of its Views. It is particularly inexcusable for the State
to having done so after the Committee has acted under rule 92 (old 86) of its rules of procedure,
requesting that the State party refrains from doing so.

4.3  The Committee also expresses great concern about the lack of State party’s explanation
for its action, in spite of several requests made in this relation by the Committee.

4.4  The Committee recalls’ that interim measures pursuant to rule 92 (old 86) of the
Committee' srules of procedure adopted in conformity with article 39 of the Covenant, are
essential to the Committee’ s role under the Protocol. Flouting of the Rule, especially by
irreversible measures such as, asin the present case, the execution of the author’s son
undermines the protection of Covenant rights through the Optional Protocol.

Absence of State party submissions

5. By notes verbales of 16 May 2001, 17 December 2002, and 15 April 2004, the State party
was requested to submit to the Committee information on the admissibility and merits of the
communication. The Committee notes that this information has still not been received. The
Committee regrets the State party’ s failure to provide any information with regard to
admissibility or the substance of the author’s claims. It recallsthat it isimplicit in the Optional
Protocol that States parties make available to the Committee al information at their disposal.”

In the absence of areply from the State party, due weight must be given to the author’s
allegations, to the extent that these have been properly substantiated.

I ssues and proceedings befor e the Committee
Consideration of admissibility

6.1  Beforeconsidering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

6.2  The Committee notes that the same matter is not being examined under any other
international procedure of investigation and settlement, and that available domestic remedies
have been exhausted on the basis of the evidence made availableto it. In the absence of any
State party objection, it considers that the conditions set forth in paragraphs 2 (a) and (b) of
article 5 of the Optional Protocol are satisfied.
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6.3  The Committee has noted the author’ s claim that her son’ s rights under article 6,
paragraph 4, of the Covenant, were violated. From her submission, however, it transpires that
Mr. Khalilov had submitted a request for Presidential pardon on an unspecified date, and that his
request was denied, by Presidential decree, on 23 May 2001. In the circumstances, the
Committee finds that the author had failed sufficiently to substantiate this claim for purposes of
admissibility, and decides accordingly that this part of the communication isinadmissible under
article 2 of the Optional Protocol.

6.4  The Committee considers that the remaining author’ s claims have been sufficiently
substantiated for purposes of admissibility, in that they appear to raise issues under articles 6, 7,
10, and 14, of the Covenant.

Examination of the merits

7.1  TheHuman Rights Committee has considered the present communication in the light of
all the information made available to it by the parties, as required under article 5, paragraph 1, of
the Optional Protocol.

7.2 The Committee has taken note of the author’s allegations that her son, while in detention,
was ill-treated and beaten by the investigators to force him to confess guilt and that in order to
put additional pressure on him, his father was beaten and tortured in front of him and asa
consequence died in the police premises. The author furthermore identified by name some of the
individuals alleged to have been responsible for the beatings of her son and for burning her
husband’ s hands with an iron. In the absence of any State party information, due weight must be
given to the author’ s allegations, to the effect that they have been sufficiently substantiated.

The Committee considers that the facts before it justify the conclusion that the author’ s son was
subjected to torture and to cruel and inhuman treatment, in violation of articles 7 and 10,
paragraph 1, of the Covenant.

7.3  Asabove-mentioned acts were inflicted by the investigators on Mr. Khalilov to make him
to confess guilt in several crimes, the Committee furthermore considers that the facts before it
also disclose aviolation of article 14, paragraph 3 (g), of the Covenant.

7.4  The Committee has noted the author’s claim, under article 14, paragraph 2, that her son’s
right to be presumed innocent was violated by investigators. She contends that her son was
forced to admit guilt on at least two occasions during the investigation on national television.

In the absence of any information from the State party, due weight must be given to these
allegations. The Committee recalls its general comment No. 13 and its jurisprudence® that it is
“aduty for al public authorities to refrain from prejudging the outcome of atrial”. In the present
case, it concludes that the investigating authorities failed to comply with their obligations under
article 14, paragraph 2.

7.5  Theauthor claimed that her son’sright to have his death sentence reviewed by a higher
tribunal according to law was violated. From the documents before the Committee, it transpires
that on 8 November 2000, the author’ s son was sentenced to death at first instance by the
Supreme Court. The judgement mentionsthat it isfinal and not subject to any further cassation
appeal. The Committee recallsthat even if a system of appeal may not be automatic, the right to
appeal under article 14, paragraph 5, imposes on the State party a duty substantially to review,
both on the basis of sufficiency of the evidence and of the law, the conviction and sentence, such
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that the procedure allows for due consideration of the nature of the case.” In the absence of any
pertinent explanation from the State party, the Committee considers that the absence of a
possibility to appeal to a higher judicial instance judgements of the Supreme Court handed down
at first instance, falls short of the requirements of article 14, paragraph 5, and, consequently, that
there has been aviolation of this provision.®

7.6  With regard to the author’s claim under article 6, paragraph 1, of the Covenant, the
Committee recalls that that the imposition of a sentence of death upon conclusion of atrial in
which the provisions of the Covenant have not been respected constitutes a violation of article 6
of the Covenant.® In the current case, the sentence of death of the author’s son was passed, and
subsequently carried out, in violation of the right to afair trial as set out in article 14 of the
Covenant, and therefore also in violation of article 6 of the Covenant.

7.7  The Committee has noted the author’ s claim that the Tajik authorities, including the
Supreme Court, have consistently ignored her requests for information and systematically
refused to reveal any detail about her son’s situation or whereabouts. The Committee
understands the continued anguish and mental stress caused to the author, as the mother of a
condemned prisoner, by the persisting uncertainty of the circumstances that led to his execution,
aswell asthelocation of his gravesite. The secrecy surrounding the date of execution, and the
place of burial have the effect of intimidating or punishing families by intentionally leaving them
in astate of uncertainty and mental distress. The Committee considers that the authorities' initial
failure to notify the author of the execution of her son amounts to inhuman treatment of the
author, in violation of article 7 of the Covenant.™

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
before it disclose aviolation of Mr. Khalilov’s rights under articles 6, paragraph 1; 7; 10,
paragraph 1; and 14, paragraphs 2, 3 (g) and 5, of the Covenant, and aviolation of article 7 in
the author’ s own respect.

9. Under article 2, paragraph 3 (a), of the Covenant, the State party is under an obligation to
provide the author with an effective remedy, including information on the location where her son
is buried, and compensation for the anguish suffered. The State party is also under an obligation
to prevent similar violationsin the future.

10. Bearing in mind that, by becoming a party to the Optiona Protocol, the State party has
recognized the competence of the Committee to determine whether there has been aviolation of
the Covenant or not and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensure to all individuals within its territory or subject to its jurisdiction the rights
recognized in the Covenant and to provide an effective and enforceable remedy in case a
violation has been established, the Committee wishes to receive from the State party,

within 90 days, information about the measures taken to give effect to these Views. The

State party is aso requested to publish the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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Notes

! The author submits aletter of her son (dated 27 December 2000), addressed to the Committee,
in which M. Khalilov contends that his father was brought to the police department and was
beaten, humiliated, and burned with an iron by the investigators, until he died. According to

Mr. Khalilov, hisfather was returned home dead and was buried on 9 February 2000.

Mr. Khalilov gives the names of two officials who participated in his and his father’ s beatings:
one N., chief of aCriminal Inquiry Department, and his deputy, U. According to him, there were
also 3-4 other persons.

2 The exact dates of the proceedings are not provided.

% See Piandong v. The Philippines, communication No. 869/1999, Views adopted
on 19 October 2000.

* See Saidova v. Tajikistan, communication No. 964/2001, Views adopted on 8 July 2004.

> See, inter alia, Khomidova v. Tajikistan, communication No. 1117/2002, Views adopted
on 29 July 2004.

® See, for example Gridin v. The Russian Federation, communication No. 770/1997, Views
adopted on 20 July 2000.

" See Domukovsky and al. v. Georgia, communications No. 623-627/1995, Views adopted
on 6 April 1998, and Saidova v. Tajikistan, communication No. 964/2001, Views adopted
on 8 July 2004.

8 Seefor example Aliev v. Ukraine, communication No. 781/1997, Views adopted

on 7 August 2003, Robinson v. Jamaica, communication No. 223/1987, Views adopted
on 30 March 1989, Brown v. Jamaica, communication No. 775/1997, Views adopted
on 23 March 1999.

¥ See Conroy Levy v. Jamaica, communication No. 719/1996, Views adopted

on 3 November 1998, Clarence Marshall v. Jamaica, communication No. 730/1996, Views
adopted on 3 November 1998, Kurbanov v. Tajikistan, communication No. 1096/2002, Views
adopted on 6 November 2003, and Saidova v. Tajikistan, communication No. 964/2001, Views
adopted on 8 July 2004.

19 See communications Nos. 886/1999, Bondarenko v. Belarus, and 887/1999, Lyashkevich v.
Belarus, Views adopted on April 2003.
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J.  Communication No. 975/2001, Ratiani v. Georgia
(Views adopted on 21 July 2005, eighty-fourth session)*

Submitted by: Shota Ratiani (not represented by counsel)

Alleged victim: The author

Sate party: Georgia®

Date of initial communication: 22 July 1998 (initial submission)

Subject matter: Arrest and mistreatment of supporter of State party’s

former President; unfair trial on charges of involvement in
plot to kill presidential successor

Substantive issues: Unfair tria - no right of appeal - failure to exhaust
domestic remedies - lack of substantiation in relation to
certain allegations

Articles of the Covenant: 7,9 (1) and (4), 10 (2), 14 (1), (2), (3) (c), (d) and (e),
and 14 (5)
Articles of the Protocol: 2,5(2) (a) and (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 21 July 2005,

Having concluded its consideration of communication No. 975/2001, submitted to the
Human Rights Committee by Shota Ratiani, under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Nisuke Ando, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet,
Mr. Edwin Johnson, Mr. Walter Kain, Mr. Ahmed Tawfik Khalil, Mr. Rajsoomer Lallah,
Mr. Michael O’ Flaherty, Ms. Elisabeth Palm, Sir Nigel Rodley, Mr. lvan Shearer,

Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood and Mr. Roman Wieruszewski.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Shota Ratiani, born 1955, a Georgian citizen. He
claimsto be avictim of violations by Georgia of article 1, paragraph 1, article 2, paragraph 1,
article 7, article 8, paragraph 2, article 9, paragraphs 1 and 4, article 10, paragraph 1, article 14,
paragraphs 1, 2, 3 (c), 3 (d), 3 (e), and 5, article 19, paragraphs 1 and 2, article 21, article 25,
paragraphs (a) and (b), and article 26 of the Covenant. He is unrepresented.

Factual background

21  Theauthor was asupporter of the former President of Georgia, Zviad Gamsakhurdia.
He served in Mr. Gamsakhurdia s National Guards, and took part in the armed conflict in
Georgiain 1993, supporting Mr. Gamsakhurdia and his government.

2.2 On 30 August 1995, following an apparent assassination attempt on

President Shevardnadze the previous day, the author was arrested together with 10 others. There
was no warrant for hisarrest. He was charged with attempting to overthrow the government
(high treason), attempted terrorism, and participating in an organization acting against the State.
On the day of his arrest, representatives of the Security Service made statements on television
and in the press to the effect that the author and the others arrested were “terrorists’ and
supporters of former President Gamsakhurdia.

2.3 According to the author, members of the Security Service were subsequently arrested in
connection with the assassination attempt, but the authorities suspected the author and those
others arrested of being accomplices in the assassination plot by diverting attention away from
those responsible.

2.4  Theauthor contends that charges against him were fabricated, and that accusations
against him were very general. For example, he was accused of being an “active member” of a
subversive group, because he used to meet once aweek with a group of people, one of whom
was later charged with terrorist offences.

25  Theauthor claimsthat, whilst being interrogated on the day of his arrest, he was beaten,
threatened and insulted, and was not provided with alawyer. He claims he was not given prompt
access to relevant case file documents, and that the trial did not begin until a year and half after
his arrest. He states that, during histrial, only abstract and indirect evidence was produced
against him, some of which was extracted from other detainees through threats and beatings.

No details are provided in thisregard. He claims that the Court refused to consider his
allegations about “violations’ committed by the Security Service, or his allegations about the
lawfulness of his arrest and trial, and that his demand to interrogate witnesses who could prove
his innocence was rejected. On 21 April 1997, he was found guilty and sentenced to seven years
imprisonment. He claims that he was denied the right to appeal from this decision.

2.6  Theauthor allegesthat he was tried and convicted because of his political views, asa
supporter of the former President.
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2.7  On9 February 1998, the author wrote to the People’ s Defender of Georgiain relation to
his allegations of unlawful arrest and unfair trial. On 15 May 1999, the Public Defender sent a
letter to the Presidium of the Supreme Court, requesting it to review the author’ s case. It
transpires that the Supreme Court subsequently reviewed the author’ s case and revised the
sentence.

The complaint

3.1  Theauthor alleges that he was beaten and mistreated by the Security Service, in
contravention of articles 7 and 10; that his detention was arbitrary and unlawful, in contravention
of article 9; and that the Supreme Court did not consider his allegations about the unlawfulness
of hisarrest (art. 9, para. 4). He alleges numerous violations of article 14: that he was not
afforded prompt access to relevant Court material for the purposes of preparing his defence

(art. 14, para. 3 (b)); that he was not provided with alawyer at particular times (art. 14,

para. 3 (d)); that he was prevented from examining witnesses (art. 14, para. 3 (€)), that the
presumption of innocence was not observed in his case (art. 14, para. 2); and that his conviction
was not subject to appeal (art. 14, para. 5).

3.2  Theauthor contends that his detention and trial were politically motivated, in
contravention of hisrights under article 19, paragraphs 1 and 2. He aso alleges, without further
substantiating these claims, violations by the State party of articles 1, 8, 21, 25 and 26.

The State party’s observations and the author’s comments

4.1 By notedated 24 May 2001, the State party submits that the author was sentenced to
seven years' imprisonment by the Collegium of the Supreme Court of Georgiafor high treason,
attempted terrorism and involvement in an anti-State organization. It states that, by decision
dated 14 May 1999, the Presidium of the Supreme Court subsequently reduced the author’s
sentence to 3 years, 8 months and 14 days, and the author was released on the same day from the
courtroom.

4.2  The State party contends that the author had the right to apply to the court for
“rehabilitation”, but that no such application was made.

5.1 Inhiscomments on the State party’ s submissions dated 28 July 2001, the author provides
further information about the apparent assassination attempt of the Georgian President in 1995.
He quotes former officias, cited in newspaper articles, who claimed that the assassination
attempt was orchestrated by the security forces and the President himself in order to incriminate
supporters of former President Gamsakhurdia.

5.2  InFebruary 1998, following his conviction by the Supreme Court, which was not subject
to appeal, the author wrote to the newly appointed office of the Public Defender for assistance,
seeking to have his conviction reviewed. The letter was forwarded to the Presidium of the
Supreme Court, which on 16 June 1998 rejected his request. On 25 January 1999 the Public
Defender forwarded another letter to the Presidium of the Supreme Court on the author’ s behalf.
The author states that, under Georgian law, the Presidium of the Supreme Court was required to
comment on the Public Defender’ s statements within two months. When no response was
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received by May, the author went on a hunger strike, requesting an answer. The author states
that on 14 May 1999, the Supreme Court reviewed his conviction in closed session, and decided
to reduce his sentence to reflect the precise amount of time he had already spent in prison.

The author adds that he was not, as the State party contended, released from the Courtroom,

as he was not present in Court, but was released the following day.

Further submissions by the parties

6.1  Inobservations on the author’s comments dated 27 August 2001, the State party
forwards information from the Office of the Prosecutor General regarding the author’s case.

It states that the author was convicted by the Collegium of the Supreme Court on 21 April 1997.
Under the law applicable at the time, it was not possible to file an appeal from such a decision.
However, the Presidium of the Supreme Court considered the author’ s ‘ supervisory complaint’
(the complaint forwarded by the Public Defender) and commuted the sentence which had been
imposed. However, his conviction stands.

6.2  The State party notes that, following the decision of the Supreme Court on 14 May 1999,
the author was released from prison after the necessary formalities were completed. It contends
that the extracts from newspapers referred to in the author’ s comments cannot be viewed as a
substantiation of his claims about his innocence.

6.3  Finaly, the State party explainsthat, if the author could identify new circumstances
which cast doubt on the correctness of his conviction, he could apply to the Supreme Court of a
retrial. If acquitted, he would have the right to “rehabilitation” under Georgian law.

7. In further comments dated 19 October 2001, the author states that the newspaper articles
referred to in his earlier comments are relevant to the question of hisinnocence. The author
provides further details of the Public Defender’ s “ recommendation” to the Supreme Court that
his sentence be overturned, quoting 4 extracts which address apparent flaws in the evidence on
which he was convicted, and other evidence which pointed to hisinnocence.

8. In further observations dated 27 December 2001, the State party encloses a memorandum
from the President of the Supreme Court, which lists the offences of which the author was
convicted, the original sentence imposed and its subsequent commutation. It states that, under
Georgian criminal procedure legislation, a decision of the Presidium of the Supreme Court of
Georgiamay only be revised on the basis of hew circumstances, and that an application for
review must be made to the Prosecutor General. The Supreme Court will review the caseif the
Prosecutor General declares that new circumstances exist, and recommends areview.

9. In further comments dated 12 February 2002, the author reiterates his earlier clams.
On 2 September 2004, the author presented a further submission, in which he reiterates that,
under Georgian legislation prevailing at the time, his conviction by the Supreme Court

on 21 April 1997 did not entail any right of appeal. He also attaches a copy of the letter sent by
the Office of the Public Defender to the Presidium of the Supreme Court in January 1999,
seeking areview of his conviction, and encloses a copy of the decision of the Presidium of the
Supreme Court dated 14 May 1999, by which his sentence was reduced.
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I ssues and proceedings before the Committee

10.1 Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not it is
admissible under the Optional Protocol to the Covenant.

10.2 The Committee has ascertained that the same matter is not being examined under another
procedure of international investigation or settlement for the purposes of article 5,
paragraph 2 (a), of the Optional Protocol.

10.3  With regard to the author’ s claims under article 1, the Committee recalls its previous
jurisprudence, and notes that such claims are not justiciable under the Optional Protocol. With
regard to the claims under articles 2, 8, 9, 10, 14, paragraph 3 (d), 19, 21, 25 and 26 of the
Covenant, the Committee considers that the author has not provided sufficient substantiation in
support of hisallegations, and accordingly declares them inadmissible under article 2 of the
Optional Protocol.

10.4 Inrelation to the author’s claims under articles 7 and 10, namely that he was beaten,
threatened and insulted, and in relation to his claim that he was not provided with accessto a
lawyer, contrary to article 14, paragraph 3 (d), the Committee notes that the author’s claimsin
thisregard are general in nature, and considers that the author has not provided sufficiently
detailed information in order to substantiate them. Accordingly, the Committee declares these
claimsinadmissible under article 2 of the Optional Protocol.

10.5 Inrespect of the author’s claims under article 14, paragraph 1, that he was wrongly
convicted, the Committee considers that the subject matter of the allegations relates in substance
to the evaluation of facts and evidence in the course of proceedings before the Supreme Court of
Georgia. The Committee recallsits jurisprudence and reiterates that it is generally not for itself,
but for the courts of States partiesto review or to evaluate facts and evidence, unlessit can be
ascertained that the conduct of the trial or the examination of the facts and evidence was
manifestly arbitrary or amounted to a denial of justice.> The Committee concludes that the
conduct of judicial proceedingsin the author’s case did not suffer from such deficiencies.
Accordingly, the author’ s claims under article 14, paragraphs 1 and 2, are inadmissible under
article 2 of the Optional Protocol.

10.6 Asto the author’s allegations that his right to the presumption of innocence was violated
by public statements made by representatives of the security service, the Committee recallsits
general comment No. 13 on article 14, which states that it is the duty of al public authorities to
refrain from prejudging the outcome of atrial.> However, the author’s claimsin this regard are
general, and the Committee considers that the author has failed to provide sufficiently detailed
information in order to substantiate them. Accordingly, the Committee declares these claims
inadmissible under article 2 of the Optional Protocol.

10.7 Regarding the claim under article 14, paragraph 3 (c), the Committee notes that the State
party has not provided information on the length of time between the author’ s detention and his
trial, however it recalsits jurisprudence and considers that a period of a year and half does not,
of itself, constitute undue delay.* The question of what constitutes “undue delay” depends on
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the circumstances of each case, such as the complexity of the alleged offences and their
investigation. In the absence of further information, the Committee considers that this allegation
is not sufficiently substantiated and accordingly declares it inadmissible under article 2 of the
Optional Protocol.

10.8 Inrelation to the author’ s allegation that, not having had the opportunity to call certain
witnesses, he was deprived of hisrights under article 14, paragraph 3 (e), the Committee notes
that no details have been provided about the identity of the witnesses in question, or the
circumstances in which the author requested, and the Court denied, the presence of these
witnesses in Court. Although the State party’ s submissions do not address thisissue, the
Committee considers that this alegation is not sufficiently substantiated, and accordingly also
declares it inadmissible under article 2 of the Optional Protocol.

10.9 The Committee sees no impediment to the admissibility of the author’s claim under
article 14, paragraph 5, and proceeds to the examination of the merits.

Consideration of the merits

11.1  The Human Rights Committee has considered the present communication in the light of
all the information made available to it by the parties, as provided in article 5, paragraph 1, of the
Optional Protocol.

11.2 Asto the claim that the author was unable to appeal his conviction by the Supreme Court,
the Committee recalls its jurisprudence that article 14, paragraph 5, requires there to be an
available appellate procedure which should entail afull review of the conviction and sentence,
together with a due consideration of the case at first instance.® In the present case, three review
procedures have been referred to by the author, and the Committee must consider whether any of
them satisfies the requirements of article 14, paragraph 5. Firstly, the author stated that he
complained about his conviction to the Office of the Public Defender, who, it appears, reviewed
the author’ s case, and prepared a recommendation to the Presidium of the Supreme Court. It
transpires that, as a result of this process, the Presidium of the Supreme Court reviewed the
author’ s case and ultimately revised his sentence, whereupon he was released from
imprisonment. The State party notes that, under Georgian law then in force (2001), it was not
possible to file an appeal against a decision of the Collegium of the Supreme Court, which
convicted the author, but that, based on the author’ s “ supervisory complaint”, the Presidium of
the Supreme Court reviewed the author’ s case and commuted his sentence. The Committee
notes that the State party itself does not refer to this process as being equivalent to aright of
appeal; rather, it isreferred to merely as a*” supervisory complaint”. The Committee recallsits
previous jurisprudence that a request for a“supervisory” review which amountsto a
discretionary review, and which offers only the possibility of an extraordinary remedy, does not
constitute aright to have one's conviction and sentence reviewed by a higher tribunal according
to law. From the material before the Committee, it appears that the supervisory complaint
processin thisinstance is of such anature. Accordingly, based on the information before it, the
Committee considers that this process does not amount to aright of appeal for the purpose of
article 14, paragraph 5, of the Covenant.®
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11.3  Secondly, the State party submits that the author could apply to the Supreme Court for a
review of his case, through the Prosecutor General, if he could identify new circumstances which
called into question the correctness of the original decision. However, the Committee does not
consider that such a process meets the requirements of article 14, paragraph 5; the right of appeal
entailsafull review by a higher tribunal of the existing conviction and sentence at first instance.
The possibility of applying to a Court to review a conviction on the basis of new evidence is by
definition something other than areview of an existing conviction, as an existing conviction is
based on evidence which existed at the time it was handed down. Similarly, the Committee
considers that the possibility of applying for rehabilitation cannot in principle be considered an
appeal of an earlier conviction, for the purposes of article 14, paragraph 5. Accordingly, the
Committee considers that the review mechanisms invoked in this case do not meet the
requirements of article 14, paragraph 5, and that the State party violated the author’ sright to
have his conviction and sentence reviewed by a higher tribunal according to law.

12.  The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it disclose a violation of article 14, paragraph 5, of
the Covenant.

13. Pursuant to article 2, paragraph 3 (@), of the Covenant, the author is entitled to an
appropriate remedy. The State party is under an obligation to grant the author appropriate
compensation, and to take effective measures to ensure that similar violations do not reoccur in
the future.

14. By becoming a State party to the Optional Protocol, the State party has recognized the
competence of the Committee to determine whether there has been a violation of the Covenant or
not, and that, pursuant to article 2 of the Covenant, that the State party has undertaken to ensure
all individuals within itsterritory or subject to itsjurisdiction the rights recognized in the
Covenant, and to provide an effective and enforceable remedy in cases where a violation has
been established. The Committee wishesto receive from the State party, within 90 days,
information about the measures taken to give effect to the Committee’ s Views. The State party
is also requested to publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes

! The Optional Protocol entered into force in relation to Georgia on 3 August 1994.

2 See, for example communication No. 546/1993, Errol Smms v. Jamaica, Views adopted
on 3 April 1995, para. 6.2.

3 Seealso: communication No. 770/1997, Gridin v. The Russian Federation, Views
adopted 20 July 2000, para. 8.3.
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* For example, in Kelly v. Jamaica (communication No. 253/1987, Views

adopted 8 April 1991), a period of 18 months delay between arrest and the commencement
of trial was considered not to amount to undue delay, as it had not been established that the
investigations could have been concluded earlier.

> See for example communication No. 842/1998, Romanov v. Ukraine, Views adopted
30 October 2003.

® See communication No. 836/1998, Gelazauskas v. Lithuania, Views adopted 17 March 2003,
Note also that the European Court of Human Rights has determined that a ‘ supervisory’ appeal
of this nature does not constitute an ‘ effective remedy’ for its admissibility requirements, dueto
its discretionary nature; see Tumilovich v. Russia, No. 47033/99, 22 June 1999 (dec); and
Pitkevich v. Russia, No. 47936/99, 8 February 2001 (dec).
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K. Communication No. 1023/2001, Lansman |11 v. Finland
(Views adopted on 17 March 2005, eighty-third session)*

Submitted by: Jouni Lénsman, Eino Lansman and the Muotkatunturi
Herdsmen’s Committee (represented by counsel,
Ms. Johanna Ojala)

Alleged victim: The authors

Sate party: Finland

Date of initial communication: 6 November 2000 (initial submission)

Subject matter: Rights of reindeer herders with respect to logging
operations undertaken by the State party

Procedural issues: Request for review of admissibility decision

Substantive issues: Extent to which logging may be carried out by State

authorities before it will be considered to violate the
rights of reindeer herders

Articles of the Covenant: 27
Articles of the Optional Protocol: 2, and 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 17 March 2005,

Having concluded its consideration of communication No. 1023/2001, submitted to the
Human Rights Committee on behalf of Jouni Lansman, Eino Lansman and the Muotkatunturi
Herdsmen's Committee, under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:

*  Thefollowing members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Prafullachandra Natwarlal Bhagwati,

Ms. Christine Chanet, Mr. Maurice Glélé Ahanhanzo, Mr. Edwin Johnson, Mr. Walter Kalin,
Mr. Ahmed Tawfik Khalil, Mr. Ragjsoomer Lallah, Mr. Michael O’ Flaherty, Ms. Elisabeth Palm,
Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen,
Ms. Ruth Wedgwood and Mr. Roman Wieruszewski.

90



Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthors of the communication are Jouni E. Lansman, Eino A. Lansman, both Finish
citizens, and the Muotkatunturi Herdsmen’s Committee (of which the two individual authors
are part). The authors alege to be victims of aviolation by Finland of article 27 of the
Covenant. They are represented by counsel. The Optional Protocol entered into force for the
State party on 23 March 1976.

1.2 On 31 October 2002, under rule 86 of itsrules of procedure, the Committee, acting
through its Chairperson, requested the State party “to refrain from conducting logging activities
that would affect the exercise by Mr. Jouni Lansman et a. of reindeer husbandry in the Angeli
area, while their case is under consideration by the Committee”.

Factual background

2.1  On 30 October 1996, the Committee delivered its Viewsin Lansman et al. v. Finland
(“the earlier communication”).! The Committee found, on the evidence then beforeiit, no
violation of the rights under article 27 of the current two individual authors (and others) in the

further 250 hectares in Kirkko-outa (both are in the Angeli area).
2.2 The Committee went on to find:

10.6 Asfar asfuture logging activities are concerned, the Committee observes that on
the basis of the information available to it, the State party’ s forestry authorities have
approved logging on a scale which, while resulting in additional work and extra expenses
for the authors and other reindeer herdsmen, does not appear to threaten the survival of
reindeer husbandry. That such husbandry is an activity of low economic profitability is
not, on the basis of the information available, aresult of the encouragement of other
economic activities by the State party in the areain question, but of other, external,
economic factors.

10.7 The Committee considers that if logging plans were to be approved on ascale
larger than that already agreed to for future yearsin the areain question or if it could be
shown that the effects of logging already planned were more serious than can be foreseen
at present, then it may have to be considered whether it would constitute a violation of
the authors' right to enjoy their own culture within the meaning of article 27. The
Committee is aware, on the basis of earlier communications, that other large-scale
exploitations touching upon the natural environment, such as quarrying, are being
planned and implemented in the area where the Sami people live. Even though in the
present communication the Committee has reached the conclusion that the facts of the
case do not reveal aviolation of the rights of the authors, the Committee deemsiit
important to point out that the State party must bear in mind when taking steps affecting
the rights under article 27, that though different activities in themsel ves may not
constitute aviolation of this article, such activities, taken together, may erode the rights
of Sami people to enjoy their own culture.
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2.3 By 1999, al 500 hectares of the two areas at issue in the earlier communication had been
logged. Moreover, in 1998, a further 110 hectares were logged in the Paadarskaidi area of the
Herdsmen's Committee (not part of the areas covered by the earlier communication).

24 By the date of submission of the communication, yet another logging operation in
Paadarskaidi had been proposed, with minimal advance warning to the Herdsmen’s Committee
and with an imminent commencement date. At that point, the Herdsmen’s Committee had yet to
receive awritten plan of the nature and scope of the logging operation. The National Forest &
Park Service had indicated that it would send the plans to the Herdsmen’s Commiittee at a later
date, having indicated in its previous plan that the next logging operation would be due to take
place only after a year and in a different location.

The complaint

3.1 Theauthorsallege aviolation of their rights as reindeer herders under article 27 of the
Covenant, both inasmuch asit relates to logging already undertaken and to logging proposed.
At the outset, they complain that since the 1980s, some 1,600 hectares of the Herdsmen’'s
Committee' s grazing areain Paadarskaidi have been logged, accounting for some 40 per cent
of lichen (utilized for feeding reindeer) in that specific area.

3.2  Astotheeffect of thelogging on the author’s herd, it is submitted that reindeer tend to
avoid areas being logged or prepared for logging. They therefore stray to seek other pastures and
thereby incur additional labour for the herders. After logging, logging waste prevents reindeer
grazing and compacted snow hampers digging. The logging operations result in a complete loss
of lichen in the areas affected, allegedly lasting for hundreds of years.

3.3  Theauthorsrecal that after heavy snowsin 1997, herders had for the first time to supply
capital and labour intensive fodder for the reindeer rather than rely on lichen. The ongoing and
increasing logging of fine lichen forests increases the necessity of providing fodder and threatens
the economic self-sustainability of reindeer husbandry, as husbandry depends on the reindeer
being able to sustain themselves.

34  Theauthorsrecall that the maximum number of reindeer that may be kept by the
Herdsmen's Committee is decided by the Ministry of Agriculture and Forestry. The Ministry is
charged by statute, in determining the maximum number of reindeer, to ensure that the number
of reindeer grazing in the Herdsmen’s Committee’ s areain the winter season does not exceed the
sustainable productive capacity of the Herdsmen’s Committee’ s winter pastures. Since the
Committee’ s Viewsin the earlier communication, the Ministry has twice reduced the
Herdsmen’s Committee’ s number of animals: from 8,000 to 7,500 in 1998, and from 7,500 to
6,800 in 2000. Intwo administrative decisions within two years, then, the Ministry considered
that the sustenance of winter pasture in Muotkatunturi was so low that the sustainable number of
reindeer should be reduced by 15 per cent. The authors allege that the principal cause of this
decline in winter pastures, and particularly of horsehair lichen pastures, are the logging
operations.

3.5  Despite the recent reductionsin reindeer herds, the National Forest & Park Service
continues to conduct logging operations, destroying the Herdsmen’s Committee’ s pastures, and
further deteriorating husbandry conditions. The authors contend that this situation violates
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article 27, in that forestry operations are continuing and the effects are more serious than first
thought. At the same time that logging proceeds, reindeer numbers have been reduced because
the pastures still available cannot support the previous number of reindeer.

3.6  Theauthors state that, in respect of logging at Kirkko-outa and Pyhgérvi, all domestic
remedies have been exhausted. Asto the other areas, the authors invoke the Committee's Views
in the earlier communication for the proposition that the domestic courts do not need to be seized
afresh of the matter. These elements are said to be satisfied, since the State party itself
recognizes that the effects have been more serious, while it continues both to log and to plan
further logging.

The State party’sadmissibility submissions

4.1  On 31 December 2001, the State party supplied its observations on the admissibility only
of the communication. On 8 February 2002, the Committee, acting through its Chairperson,
decided to separate the consideration of the admissibility and the merits of the case.

4.2  The State party informed the Committee that it “refrains from conducting logging
activities in the Angeli area (paragraph 10.12 in the Committee's Viewsin case No. 671/1995,
30 October 1996) that would affect the exercise by the individual authors' reindeer husbandry
while their communication is under consideration by the Committee”.

4.3  The State party notesthat as far as the Paadarskaidi areais concerned, the National
Forest & Park Service carried out increment felling (preparative cutting) totalling

some 200-300 hectares between 1998 and 2000. The distance between the Angeli area and
the Paadarskaidi areais about 30 kilometres. It considers the communication inadmissible on
three grounds. lack of proper standing asto one complainant, lack of exhaustion of domestic
remedies, and for failure to substantiate the claims for purposes of admissibility.

4.4  While accepting the status of the individual authors, the State party rejects the ability of
the Herdsmen’'s Committee to submit acommunication. It considers that the Herdsmen's
Committee does not fall within the entitlement of article 27 of the Covenant, nor isit an
“individua” within the meaning of article 2 of the Optional Protocol. Under the Reindeer
Herding Act, a Herdsmen’s Committee consists of all herdsmen in a given area and who are not
personally responsible for the performance of the Committee’ s duties; thus, any claim on the
Herdsmen's Committee' s behalf amounts to an actio popularis.

45  The State party observes that domestic remedies remain available, as shown by the
decisions of the District Court, Court of Appeal and Supreme Court in the earlier
communication, the effectiveness of which has not been contested. The authors did not initiate
any proceedings regarding logging operations planned or carried out in either the Angeli or
Paadarskaidi areas subsequent to the Committee’s Views in the earlier communication.

4.6  The State party notesthat in its Views on case 671/1995, the Committee merely observed
that, if the logging effects were more serious or further plans were approved, it would have to be
considered whether this would constitute a violation of the authors' article 27 rights. The
Committee did not imply the requirement to exhaust domestic remedies could be done away with
in any further complaint. Thisis particularly applicable when an assessment of a possible
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violation of article 27 requires an assessment of the relevant evidence both by the domestic
courts and in turn the Committee. There is no proof that the effects of the earlier logging
operations were more serious than foreseen at the time. The Ministry’ s decisions to reduce the
Herdsmen's Committee' s herd does not substantiate any claim of the effects of individual
logging operations. Nor may the reductions in reindeer be considered ajustification for not
pursuing domestic remedies, where such alegations would be examined.

4.7  Accordingly, the authors have neither exhausted domestic remedies available to them,
nor demonstrated any special circumstances which might absolve them from doing so. Finally,
the State party argues that the brief communication lacks sufficient material basis, including
basic evidence, that would go beyond a mere alegation. Accordingly, the caseis said not to
have been substantiated.

Authors comments

51  Incommentsdated 15 March 2002, the authors supplied comments, restricted to the
admissibility arguments of the State party.

52  Astotheavailability of domestic remediesin respect of the other areas (not covered by
the earlier communication), the authors contend that the State party’ s suggestion of available
remediesis misplaced. No court action designed to prevent specific logging plans was
successful, partly because any concrete logging tract “is always only a seemingly modest part of
the overall lands [that] are used by the Sami for reindeer herding”. Thereisno indication that a
case seeking positive protection for Sami herders would be successful, and, in any event, the
existing Supreme Court ruling would be a further obstacle.

5.3  For theauthors, the National Forest & Park Service has been too restrictivein providing
information on its logging activities affecting the life of Angeli Sami. On the issue of
substantiation of claims, the authors argue that they have shown that the reductions of reindeer
after the Ministry’s decisions was a direct consequence of the impact of logging on pasture aress.
They have detailed the State party’ s plans to continue logging despite the Committee' s earlier
Views. The authors regard this as sufficient substantiation.

5.4  Finaly, the authors state that there are plans for further logging by the National Forestry
and Park Service within the area already subject to court proceedings, an area known as the
Kipparovatract.

I ssues and proceedings befor e the Committee
Consideration of admissibility

6.1  During its seventy-seventh session, the Committee considered the admissibility of the
communication. On the contention that the Muotkatunturi Herdsmen's Committee did not have
standing to bring a claim under the Optional Protocol, the Committee referred to its constant
jurisprudence that legal persons are not “individuals’ able to bring such aclaim.®> Neither was
there an indication that individual members of the Muotkatunturi Herdsmen’s Committee had
authorized it to bring a claim on their behalf, or that Jouni and/or Eino Lansman were authorized
to act on behalf of the Herdsmen’s Committee and its members. Accordingly, whileit was
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uncontested that Jouni and Eino Lansman had standing to bring the communication on their own
behalf, the Committee considered the communication inadmissible under article 1 of the
Optional Protocol insofar asit related to the Muotkatunturi Herdsmen’s Committee and/or its
constituent members, other than Jouni and Eino Lénsman.

6.2  Ontheissue of exhaustion of domestic remedies, the Committee noted that with the
Supreme Court’ s decision of 22 June 1995 there were no further avenues available to challenge
earlier communication). Accordingly, the Committee considered that the issue of whether
logging of these areas has had effects, in terms of article 27, greater than anticipated by either the
Finnish courts in those proceedings or by the Committee in its Views on case No. 671/1995 is
one that isadmissible.

6.3  Regarding the Kippalrova areain which logging was planned, the Committee noted that
thisforest tract fell within the area covered by the Supreme Court decision of 22 June 1995.
Accordingly it did not appear that further judicial review of this decision was possible.
Accordingly, the Committee held the issues arising from the proposal to log this areato be
admissible.

6.4  Astothe 1998 logging in Paadarskaidi (outside the area covered by the Supreme Court
decision), the Committee noted that the domestic remedies to which the State party points are all
instances that have dealt, in terms of article 27, with logging plans prior to those plans being
executed. In such circumstances, the decision on the anticipated future effects of logging is by
necessity speculative, with only subsequent events bearing out whether or not the initial
assessment was correct. The Committee observed that other cases referred to by counsel have
also been challenges to proposed logging in advance. The Committee considered that the State
party had not demonstrated, on the information supplied, what domestic remedies might be
available to the authors seeking compensation or to obtain another appropriate remedy for an
alleged violation of article 27 by virtue of logging that has already taken place. Accordingly, the
Committee considered that the question of the effects, in terms of article 27, of logging in the
Paadarskaidi already carried out was admissible.

6.5  On proposed further logging in Paadarskaidi, the Committee noted the authors
contention that no claim before the Finnish courts seeking to prevent logging taking place had
been successful. While mindful of the need to examine whether the judicia remediesin question
were available and effective in practical terms, the Committee had insufficient information
before it in terms of the numbers of actions brought, the arguments invoked and their outcomes
to conclude that the judicial remedies invoked by the State party were ineffective. Accordingly,
this portion of the communication was considered inadmissible under article 5, paragraph 2 (b),
of the Optional Protocol.

6.6  Taking into account the authors' contention that they had suffered a significant reduction
in the number of reindeer that they are permitted to raise in their herding areas, the Committee
considered that the parts of the communication that have not been found inadmissible for lack of
standing or failure to exhaust domestic remedies had been substantiated, for purposes of
admissibility.
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6.7 On 1 April 2003, the Committee declared the communication admissible insofar asit
relates to the cumulative effects on the exercise by Jouni and Eino L&nsman of their rights under

Kirkko-outa and Paadarskaidi areas, along with the proposed logging in Kippa rova
The State party’s merits submission

7.1  On 1 October 2003, the State party submitted comments on the merits and requested the
Committee to review its previous decision on admissibility for failure to exhaust domestic
remedies. It recallsthat complex questions such as the issue of the alleged effects of logging
proceedings in the present case must and can be thoroughly investigated, for example through
expert and witness testimonies, on-site inspections and specific information on local
circumstances. It isunlikely that all the necessary information could be obtained outside
national court proceedings. The present case does not show any special circumstances which
might have absolved the authors from the requirement of exhausting the domestic remedies at
their disposal. The authors could take a civil action for damages against the State in a District
Court at first instance, if necessary, on appeal in the Court of Appeal, and subject to leave to
appeal in the Supreme Court.

7.2 Onthe merits, the State party acknowledges that the Sami community is an ethnic
community within the meaning of article 27, and that the authors, as members of that
community, are entitled to protection under this provision. It reviewsthe Committee’s
jurisprudence on article 27 of the Covenant.* and concedes that the concept of “culture” within
the meaning of article 27 covers reindeer husbandry, as an essential component of the Sami
culture.

7.3  The State party admits that “culture” within the meaning of article 27 provides for
protection of the traditional means of livelihood for national minorities, in so far asthey are
essential to the culture and necessary for its survival. Not every measure or its consequences,
which in some way modify the previous conditions, can be construed as a prohibited interference
with the right of minorities to enjoy their own culture. The State party refers to general comment
on article 27, adopted in April 1994, which acknowledges that the protection of rights under
article 27 is directed to ensuring “the survival and continued devel opment of the cultural,
religious and social identity of the minorities concerned” (para. 9). It invokes the ratio decidendi
of the Committee's Viewsin |. Lansman et al. v. Finland,” where the Committee held that States
parties may wish to encourage economic development and allow economic activity, and that
measures which have a certain limited impact on the way of life of persons belonging to a
minority do not necessarily violate article 27.

7.4  The State party notes that the areas referred to in the communication is owned by the
State and under the administration of the National Forestry and Park Service which is entitled,
inter alia, to log forests and construct roads at its discretion - with due regard to the relevant
provisions of national legislation and international treaties. In the State party’ s view, due care
was exercised for al logging operations carried out in State-owned forests in northern Finland.
In the past few years, logging operations have mainly been carried out for the purposes of
thinning forests to ensure proper growth.

96



7.5  The State party points out that the size of the territory administered by the

Muotkatunturi Herdsmen’s Committee isrelevant. The surface of the land area administered by
the Herdsmen’s Committee is approximately 248,000 hectares, of which some 16,100 hectares
of forests (about 6 per cent of the land areas administered by the Committee) are used for the
purposes of forestry on State-owned lands. In fact, there have been very few logging operations
in the area, the surface of the lands subject to logging amounting to approximately 1.2 per cent
of the area administered by the Committee. The operations carried out in this territory

between 1983 and 2001 amounted to 152 hectares per year, whereas the planned logging
operations to take place between 2003 and 2012 would amount to 115 hectares per year. Inview
of the total surface of forest areas, both the logging operations carried out and the planned ones
are less extensive than those carried out in private forestsin the area. While reindeer owners
have required the National Forest and Park Service to terminate forestry activitiesin the land
areas administered by the Committee, they did not reduce their own logging operations.

7.6  The State party denies that any new logging operations have been planned for the Angeli
for the area of Kippalrova. The State party observes that as far as the admissible part of the
complaint with regard to the Paadarskaidi area is concerned, the National Forest and Park
Service mainly carried out increment felling (preparative cutting), in the area, amounting to
approximately 110 hectaresin 1998.

7.7  Thelogging operationsin Pyhgarvi in 1996 (170 hectares) and in 1999 (regeneration
fellings over 60 hectares), as well as operationsin Kirkko-outain 1998 (regeneration fellings
amounting to 70 hectares and thinning amounting to 200 hectares) were already taken into
account by the Human Rights Committee on 22 November 1996. The Committee had
considered the logging operations which had been carried out by the date of the decision, as well
as planned future operations in the Angeli area. According to the decision, there was no
violation of article 27 of the Covenant. It observes that the regeneration fellings (300 hectares)
in the Angeli area constitute 0.8 per cent and the thinning logging operations (200 hectares)
constitute 0.5 per cent of the forest, administered by the Muotkatunturi Herdsmen’s Committee.

7.8  Astothe effects of logging on reindeer herding, the State party notes that it has not been
shown that the effects of the earlier logging operations were more than anticipated. Nor wasit
shown that logging operations would create long-lasting harm preventing the authors from
continuing reindeer herding in the area at its present extent. It observes that the effects of forestry
should not be examined in the short term or in respect of individual logging sites, but from a
wider perspective. According to a statement given by the Finnish Game and Fisheries Research
Institute on 31 January 2002, the operations referred to in the communication do not have any
significant additional adverse effects on reindeer herding in the long term if the numbers of
reindeer are maintained approximately at their present level. In view of the state of winter
herding areas, the present number of reindeer is high.

7.9  The State party notes that because of the severe conditions of naturein the area
administered by the Herdsmen’s Committee, provisions for the purposes of preserving nature
and the environment are included, among others, in section 21 of the Reindeer Herding Act,
which provides that the Ministry of Agriculture and Forestry shall determine the maximum
number of reindeer that the Herdsmen’s Committee may keep in their herds, aswell asthe
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number of reindeer that may be owned by individua Committee members. In the determination
of the maximum numbers of reindeer, the principle enshrined in section 21, subsection 2, is
applied according to which the number of reindeer in the herds on the lands administered by the
Committee may not exceed the sustainable productive capacity of the winter pastures.

7.10 Even after the reductions of the maximum number of reindeer by the Ministry of
Agriculture and Forestry in 1998/1999 and 2000/2001, the maximum number of reindeer
allowed is more than three times the numbers allowed in the 1970s. In 1973, the number was no
more than 1,051, whereas the highest number in 1990 was 10,398. The State party argues that
the significant increase in the number of reindeer kept in herds in the 1980s and 1990s had
adverse effects on the state of winter herding pastures. The high numbers of reindeer kept by the
Herdsmen's Committee in their herds and the resulting adverse effects on herding lands, increase
the need for additional feeding, thereby harming the reindeer husbandry. The State party adds
that apart from the number of reindeers per herd, the difficulties of reindeer herdsmen and the
poor state of herding lands are not so much affected by forestry as they are by other forms of
forest use. For the State party, the Ministry’s decision on the permitted number of reindeer does
not alone constitute any substantiated evidence of the effects of certain individual loggings, but
rather of the effects of the high numbers of reindeer kept in herds.

7.11 The State party submits that there has been regular contact between the authorities and
the Herdsmen’s Committee in the form of |etters, negotiations and even various on-site visits.

It notes that irrespective of whether the owner is the State or an individual citizen, the possible
restrictions resulting from the right of the Sami, other Finns or nationals of other European
Economic Area countries, to carry out reindeer herding cannot entirely deprive landowners of
their own rights. It is also observed that reindeer herdsmen’s committees within the Sami often
have a mixed composition of both Sami and other Finns as their members. The relevant
provisions of the Finnish Constitution are based on the principle that both population groups
have, as performers of professional activities, equal status before the law and neither group may
be placed in a more favourable position than the other, not even in respect of reindeer herding.

Authors comments

8.1  On5 December 2003, the authors commented on the State party’ s submission. They
dispute the claim that they may institute civil proceedings for damages against the State party.
According to section 1 of chapter 5 of the Finnish Damages and Tort Liability Act of 1974,
“damages shall constitute compensation for the personal injury and damage to property. Where
the injury or damage has been caused by an act punishable by law or in the exercise of public
authority, or in other cases, where there are especially weighty reasons for the same, damages
shall also constitute compensation for economic loss that is not connected to personal injury or
damage to property.” The National Forest and Park Service, which caused the damage, does not
exercise public authority and the logging operations are not a criminal offence. Thus,
compensation for financial damage could arise under the Act only if there are “especially
weighty reasons’. The application of the concept of “especially weighty reasons’ in Finnish
case law has caused problems of interpretation, and “it is by no means clear that the provision
could be applied to the damage to the authors”. 1n any event, such a process of litigation would
be laborious, onerous and the costs prohibitive. The litigation would take severa yearsto
complete.
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8.2  Theauthors contest the State party’ s denial that it intendsto carry out logging in
Kippalrova and provides a map which it purports to prove otherwise. In October 2003 the
National Forest and Park Service announced that it was preparing a further logging planin
Paadarskaidi.

8.3  Asto thelogging operations undertaken in the entire territory, the authors submit that the
territory covered by the Herdsmen’s Committee is not homogeneous forest but is made up of
different types of grazing land. Even though the National Forest and Park Service engagesin
forestry in only part of the area administered by the Committee, 35 per cent of the forest pastures
in the winter grazing area and 48 per cent of those in the summer grazing area are subject to
forestry operations by the State and private owners. According to the current land demarcation
for forestry and statements made by the National Forest and Park Service, the areain question
will sooner or later be absorbed into the felling cycle. The felling cycle involves awide range of
measures, even the least invasive of which cause harm to reindeer husbandry. Nine per cent of
the entire territory of the Committeeis privately owned, and the owners are not subject to the
same obligations as the State with respect to reindeer husbandry.

8.4  TheNational Forest and Park Service invited the Herdsmen’s Committee on two field
tripsin Kippalvaara and Kippalrovain September 2001 and Savonvaara-Pontikkamaki in
January 2002, at which herdsmen expressed their opposition to the logging proposals.
Nevertheless, the operations started in the Savonvaara-Pontikkamaki region (not part of the
current communication) in the early spring of 2002. In October 2003, the National Forest and
Park Service announced that logging will take place there in the near future.

85  Ontheissue of participation of the Herdsmen’s Committee, while the National Forest
and Park Service arranged a hearing which the Committee members and other interested groups
could attend, this hearing was, in practice, merely an exercise in opinion gathering. Inthe
authors' view, the National Forest and Park Service determines the principles, strategies and
objectives of its forestry operations exclusively according to its own needs; asits decisions are
not open to appeal, this fails to ensure effective participation.

8.6  Astotheeffects of logging, the authors refer to several investigations, studies and
Committee reports which have been prepared since the previous Lansman case, and which
purportedly attest to the substantial damage caused by the logging operations. An inventory of
Alectorialichen was conducted in the territory of the Lapland Herdsman’s Committee in 1999
to 2000, in which it confirmed that the incidence of Alectorialichen in the logged forest areasis
very low, and that logging operations cause considerable harm to reindeer husbandry. Similar
results were found in other reports, including various Swedish studies published in 1998

and 2000. In addition, the Finnish Ministry of Agriculture and Forestry, in considering the
maximum permissible population of reindeer per herd, acknowledged the importance and
availability of winter nutrition for reindeer - Lichenes, Alectoria and Deschampsia - and that
logging has reduced stocks of the former two foods.

8.7  Itissubmitted that after logging, as reindeer do not remain grazing on managed areas,
grazing pressure comes to bear on the remaining territory. This means that the effects of logging
also extend beyond the areas that are actually managed. The authors argue that the impact of
logging operations are long-term, practically permanent, and that the measures employed create
new damage, exacerbate existing damage, and extent the area affected by logging. Since the
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logging operations, the access of reindeer to winter food has become more susceptible to other
variations in the Pyhgjarvi, and Kirkko-outa areas, including those arising from natural
phenomena, such as heavy snow cover, delaysin the arrival of spring and an increasein
predators, especially wolves.

8.8 On the State party’ s argument that according to the Finnish Game and Fisheries
Research Institute, “the loggings referred to in the communication do not have significant
additional adverse effects on reindeer herding in the long term if the numbers of reindeer are
maintained approximately at their same level”, the authors submit that the State party omitted the
last line of the opinion “... and the deterioration in pastures is compensated by feeding. If, on
the other hand, the aim is to engage in reindeer husbandry based purely on natural pastures, then
loggings - even those notified as relatively mild - will be of greater significance for reindeer
husbandry that is already in difficulties for other reasons’. The authors refer to the view of the
Lapland and Kemin-Sompio Herdsmen Committee’ s who have previoudly stated that artificial
feeding causes inequalities and disputes within the Herdsmen’s Committee, and is regarded as a
threat to the old Sami tradition and culture of reindeer husbandry. In recent years, because of the
lack of natural winter food, the authors have had to rely on artificia reindeer food which requires
additional income from sources other than reindeer husbandry, thereby impacting on the
profitability of thisform of livelihood.

8.9  Theauthors acknowledge that over the last two years, conditions have been favourable
from the point of view of securing natural food supplies, resulting in a substantial reduction in
expenses for additional feeding and the survival rate of reindeer beyond expectation. Despite
these conditions, the profitability of reindeer husbandry has not improved, as the companies
buying reindeer meat have reduced their prices by up to 30 per cent and have purchased less.
In addition, the State collects a penalty fee if the Herdsmen’s Committee exceeds its quota of
reindeer per herd on account of failure to sell.

Review of admissibility

9.1 TheHuman Rights Committee has examined the communication in light of all the
information made available to it by the parties, as provided for in article 5, paragraph 1, of the
Optional Protocol.

9.2  Astothe State party’s request to review admissibility on the grounds that the authors did
not take a civil action for damages and thus did not exhaust domestic remedies, the Committee
considersthat in the present case where the issue is the effect of past logging, the State party has
not demonstrated that an action for damages would be an effective remedy to address all relevant
aspects of the State party’ s responsibility under article 27 of the Covenant to protect the right of
minoritiesto enjoy their own culture and with respect to a claim that this culture has been or is
being destroyed. For this reason, the Committee does not intend to reconsider its admissibility
decision.

9.3 Astotheclaim, that the negative effects of the proposed logging in Kippalrova would
interfere with their rights under article 27, the Committee recognizes the commitment of the
State party, expressed in its submission on the merits, not to proceed to logging in this area and
therefore finds it unnecessary to consider the possibility of future logging, by the State, in this
area any further.
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9.4  The Committee proceeds to a consideration of the merits of the claims relating to the

Paadarskaidi areas of the territory administered by the Muotkatunturi Herdsmen’s Committee,
the Committee notes that it is undisputed that the authors are members of a minority within the
meaning of article 27 of the Covenant and as such have the right to enjoy their own culture. Itis
also undisputed that reindeer husbandry is an essential element of their culture and that economic
activities may come within the ambit of article 27, if they are an essential el ement of the culture
of an ethnic community.® Article 27 requires that a member of aminority shall not be denied the
right to enjoy his culture. Measures whose impact amounts to adenial of theright are
incompatible with the obligations under article 27. As noted by the Committee in its Views on
case No. 511/1992 of Lansman et al. v. Finland, however, measures with only a limited impact
on the way of life and livelihood of persons belonging to a minority will not necessarily amount
to adenial of the rights under article 27.

10.2 The Committee recallsthat in the earlier case No. 511/1992, which related to the

to be carried out was approved on alarger scale than that already envisaged or if it could be
shown that the effects of logging already planned were more serious than can be foreseen at
present, then it may have to be considered whether it would constitute a violation of article 27.

In weighing the effects of logging, or indeed any other measures taken by a State party which
has an impact on a minority’s culture, the Committee notes that the infringement of a minority’s
right to enjoy their own culture, as provided for in article 27, may result from the combined
effects of a series of actions or measures taken by a State party over aperiod of time and in more
than one area of the State occupied by that minority. Thus, the Committee must consider the
overal effects of such measures on the ability of the minority concerned to continue to enjoy
their culture. In the present case, and taking into account the specific elements brought to its
attention, it must consider the effects of these measures not at one particular point in time - either
immediately before or after the measures are carried out - but the effects of past, present and
planned future logging on the authors’ ability to enjoy their culture in community with other
members of their group.

10.3 The authors and the State party disagree on the effects of the logging in the areasin
question. Both express divergent views on al developments that have taken place since the
logging in these areas, including the reasons behind the Minister’ s decision to reduce the number
of reindeer kept per herd: while the authors attribute the reduction to the logging, the State party
invoke the overall increase in reindeer threatening the sustainability of reindeer husbandry
generally. While the Committee notes the reference made by the authors to areport by the
Finish Game and Fisheries Research Institute that “loggings - even those notified as relatively
mild - will be of greater significance for reindeer husbandry” if such husbandry is based on
natural pastures only (supra8.8), it also takes note of the fact that not only this report but also
numerous other references in the material in front of it mention other factors explaining why
reindeer husbandry remains of low economic profitability. It also takesinto consideration that
despite difficulties the overall number of reindeers still remains relatively high. For these
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reasons, the Committee concludes that the effects of logging carried out in the Pyhgjarvi,
Kirkko-outa and Paadarskaidi areas have not been shown to be serious enough as to amount to a
denia of the authors' right to enjoy their own culture in community with other members of their
group under article 27 of the Covenant.

11.  The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
before the Committee do not revea a breach of article 27 of the Covenant.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes

1 Case No. 671/1995.

2 Para10.1 provides, asrelevant: “Theissue to be determined is whether logging of forestsin
an area covering approximately 3,000 hectares of the area of the Muotkatunturi Herdsmen’s
Committee (of which the authors are members) - i.e. such logging as has already been carried out
and future logging - violates the authors' rights under article 27 of the Covenant.”

3 See, for example, Hartikainen v. Finland, case No. 40/1978, decision adopted on 9 April 1981,
J.T. v. Canada, case No. 104/1981, decision adopted on 6 April 1983, and Ominayak et al. v.
Canada, op. cit.

* Views on cases Nos. 167/1984 (B. Ominayak and members of the Lubicon Lake Band v.
Canada), 197/1985 (Kitok v. Sveden) and 511/1992 (I. Lansman v. Finland).

> Supra

® Views on case No. 197/1985 (Kitok v. Sweden), Views adopted 27 July 1988, para. 9.2; on
case No. 511/1992 (1. Lansman et al. v. Finland), adopted 26 October 1994, para. 9.2.
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L. Communication No. 1061/2002, Fijalkovska v. Poland
(Views adopted on 26 July 2005, eighty-fourth session)*

Submitted by: Bozena Fijalkowska (not represented by counsel)
Alleged victim: The author

Sate party: Poland

Date of communication: 19 August 1999 (initial submission)

Decision on admissibility: 9 March 2004

Subject matter: Arbitrary detention in psychiatric institution
Procedural issues. Request from Committee to State party for further

information on the meritsin admissibility decision

Substantive issues: Arbitrary detention; right to take proceedings before
court to challenge lawfulness of detention

Articles of the Covenant: 9; 14
Articles of the Optional Protocol: 2

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 26 July 2005,

Having concluded its consideration of communication No. 1061/2002, submitted to the
Human Rights Committee by Bozena Fijalkowska under the Optional Protocol to the
International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Maurice Glelé Ahanhanzo,
Mr. Edwin Johnson, Mr. Walter Kain, Mr. Ahmed Tawfik Khalil, Mr. Rajsoomer Lallah,

Mr. Michael O’ Flaherty, Ms. Elisabeth Palm, Sir Nigel Rodley, Mr. Ivan Shearer,

Mr. Hipdlito Solari Yrigoyen and Ms. Ruth Wedgwood.

Pursuant to rule 90 of the Committee' s rules of procedure, Committee member
Mr. Roman Wieruszewski did not participate in the adoption of the present Views.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Ms. Bozena Fijalkowska, a Polish citizen, currently
residing in Torun, Poland. She claimsto be avictim of aviolation by Poland of article 7 of the
International Covenant on Civil and Political Rights. The case also appears to raise issues under
articles 9 and 14 of the Covenant. Sheis not represented by counsel.

Factual background

2.1  Theauthor has been suffering from schizophrenic paranoia since 1986.

On 12 February 1998, she was committed to the Provincial Psychiatric Therapeutic Centre
(hereinafter the “ psychiatric institution™) in Torun. She was committed under article 29 of the
Law on Psychiatric Health Protection, by order of the Torun District Court of 5 February 1998.

2.2 On 29 April 1998, the author was permitted to leave the psychiatric institution, but
continued her treatment as an outpatient; treatment was completed on 22 July 1998.

2.3 On 1 June 1998, the author went to the court registry to examine her case file and
requested copies of the transcript of the court hearing and decision of 5 February 1998. She
received a copy of the decision on 18 June 1998 at the psychiatric institution. On 24 June 1998,
she lodged an appeal against the Torun District Court’s decision of 5 February 1998.

On 26 Ju?e 1998, the Regional Court dismissed her appeal as she had missed the statutory
deadline.

24 On1Jduly 1998, the author applied to the Regional Court to establish a new time limit
for lodging her appeal. On 16 September 1998, the Regional Court refused her request.

On 19 October 1998, the Torun Provincial Court similarly rejected the author’ s appeal against
the decision of the Regional Court. The decision contained instructions on how to appeal to the
Supreme Court.

25  On 24 November 1998 and following a decision of the Provincial Court
of 20 October 1998, the author was assigned a legal aid lawyer to prepare her appeal to the
Supreme Court. On 21 April 1999, the Supreme Court rejected the author’ s appeal .

26  On 1 September 1999, the Supreme Court rejected, for lack of competence, the author’s
reguest to review the constitutionality of the provisions of the Law on Psychiatric Health
Protection.

The complaint

3. The author claims that her committal to a psychiatric institution against her will
amounted to aviolation of article 7 of the Covenant. In particular, she claims that provisions of
the Mental Health Protection Act, under which the decision to confine her was taken, are
incompatible with article 7 of the Covenant. She aso claims that during her detention the
treatment she received amounted to cruel, inhuman or degrading treatment.

State party’s submission on admissibility and merits and author’s comment thereon

4.1 By submission of 11 September 2002, the State party submitted that the communication
isinadmissible for failure to exhaust domestic remedies. It argued that the author could have
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filed a constitutional complaint pursuant to article 79 (1) of the new Polish Constitution

of 2 April 1997. Her claim that confinement to a psychiatric institution without her consent
amounted to cruel, inhuman and degrading treatment could have been examined as an
infringement of her rights under articles 39, 40, and 41° of the Constitution. Such acomplaint
would have tested the constitutionality of article 29* of the Mental Health Protection Act 1994.

4.2  Onthemeritsand in particular the alleged violation of article 7, the State party noted that
the author does not raise any complaints about ill-treatment during her compulsory
hospitalization, but smply considered that confinement to a psychiatric institution by the court,
without her free consent, in itself, amounts to a violation of article 7.

4.3  The State party considered the communication to be “manifestly ill-founded”, and noted
that on 17 December 1997, the author’ s sister had requested the Torun District Court, under
article 29 of the Mental Health Protection Act, to commit the author to a psychiatric institution as
she suffered from schizophrenia. She had previously been hospitalized from 29 November 1996
to 18 February 1997, when her illness was brought under control. However, afew weeks after
her discharge from hospital, her state of health deteriorated as she stopped taking her medication.
She also became aggressive. In support of her application, the author’ s sister submitted a
medical certificate issued by a psychiatrist, who stated that failure to confine the author to a
psychiatric institution would cause serious deterioration of her mental health. He also confirmed
that such treatment would help improve her mental health.

4.4  On 17 December 1997, and in order to corroborate the evidence submitted by the

author’ s sister, the Torun District Court ordered that the author be independently examined.

On 22 December 1997, the court-appointed medical expert informed the court that the author had
not appeared when summoned for the examination. On the same day, the court ordered the
author to appear for an examination on 30 December 1997. The author again ignored the
summons. The court scheduled another psychiatric examination for 12 January 1998; on that
day, the author was escorted to the examination by the police.

45  The expert who conducted the examination concluded that the author needed treatment in
apsychiatric institution. On 5 February 1998 and on the basis of this evidence, the Torun
District Court ordered the author’s committal. The author failed to appear in court. Thus, the
State party argued that there were serious grounds for subjecting the author to compulsory
treatment and the decision was taken in accordance with the relevant provisions of Polish law.

It concluded that the author has not submitted any reliable arguments in support of her
submission concerning allegedly cruel, inhuman or degrading treatment.

4.6  On 30 January 2003, the author reiterated her previous claims and maintained that she
has exhausted domestic remedies.

State party’s supplementary submission

5. By submission of 16 December 2003 and following arequest by the Secretariat for
further clarification of the facts of the case, the State party submitted the following information
on the author’ slegal representation: the author did not request the court to grant her legal
counsel until the Torun Regiona Court refused her request to extend the time limit to lodge an
appeal against the decision of the District Court. On 20 October 1998, the Regiona Court
granted her request and on 24 November 1998, the Regional Bar Association appointed counsel
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for the author. The State party argued that legal representation is not obligatory and that the
author “as a person enjoying full capacity for legal deeds could successfully plead her case
before the courts by herself.” In this context, it referred to the decision of the Supreme Court of
21 April 1999, which held that, in the circumstances of the case, a lawyer was not necessary as
the author “enjoyed full capacity of legal deeds’ and “mental illness cannot be equated to alack
of legal capacity.”

Committee’ sadmissibility decision

6.1  During its eightieth session, the Committee considered the admissibility of the
communication.

6.2  The Committee noted the author’ s claim that her commitment to the psychiatric
institution against her will violated article 7 of the Covenant, and that the treatment she received
during her confinement also violated article 7. The Committee noted that the author had
provided no arguments or further information to demonstrate how her rights under the provision
had been violated and reiterated that a mere allegation that the Covenant had been violated is
insufficient to substantiate a claim under the Optional Protocol. Consequently, the Committee
considered both of these claims inadmissible, under article 2 of the Optional Protocol.

6.3  Notwithstanding the above, the Committee considered that the facts before it raised
issues under the Covenant that were admissible and should be considered on the merits. The
Committee noted that the circumstances under which the author was committed to a psychiatric
ingtitution, in particular the fact that she was committed without legal representation and without
receiving a copy of the committal order until 18 June 1998, more than four months after the
order was issued and after the expiry of the deadline to file an appeal, may raise issues under
articles 9 and 14 of the Covenant.

6.4  On9 March 2004, the Human Rights Committee decided that the communication was
admissible in so far asit appeared to raises issues under articles 9 and 14 of the Covenant. The
State party was requested to comment on whether the author’ s detention was conducted in
accordance with procedures “ established by law” pursuant to article 9 of the Covenant and, if
submitted to be lawful, whether the failure to provide her with legal representation and with a
copy of the committal order at the time of her committal and only after expiry of the deadline for
lodging an appeal, amounted to arbitrary detention pursuant to article 9. It was also requested to
comment on whether the procedures established by law and their application in the instant case
amounted to aviolation of article 14 of the Covenant.

State party’s merits submission

7.1  On 1 October 2004, the State party responded to the Committee’ s request for information
and submitted that the case does not raise issues under articles 9 or 14 of the Covenant and that
there were no violations of the Covenant in this case. Asto whether the author’ s detention was
conducted in accordance with procedures “established by law” pursuant to article 9, the

State party submits that the complainant’s confinement in a psychiatric institution

from 12 February until 29 April 1998 was conducted in accordance with the procedure provided
for in the Mental Health Protection Act of 1994, and in particular with article 29, which
stipulates that:
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“1l. A person mentally ill may also be confined to psychiatric hospital, without the
consent required in article 22:

(1) Whose hitherto behaviour has indicated that afailure to confine him/her to
hospital will cause substantial deterioration of hisher state of mental
health,

(20  Whoisunable to provide by himself/herself his/her basic needs, and it is
justified to anticipate that treatment in psychiatric hospital will bring about
improvement of his/her state of health.

2. A custody court competent as to the place of residence of that person isto decide
on aneed of confinement to a psychiatric hospital of a person as described in

paragraph 1, without his’/her consent - upon arequest of his’her spouse, relativesin direct
line, siblings, his/her statutory representative or person exercising effective custody of
him/her.”

7.2 According to the State party, it was under this provision of the Mental Health Protection
Act that the Torun District Court restricted the author’ s right to liberty by the decision

of 5 February 1998. The committal order was at the request of the author’s sister and followed a
hearing at which an expert psychiatrist gave evidence. The State party submits that the decision
of the Torun District Court was in compliance with the relevant provisions of Polish law and
thus within the meaning of a*“procedure as is established in law” pursuant to article 9,

paragraph 1.

7.3  Astowhether the failure to provide the complainant with legal representation and with a
copy of the committal order at the time of her committal and only after expiry of the deadline for
lodging an appeal, anounted to arbitrary detention pursuant to article 9, the State party observes
that there was no legal obligation to provide the author with legal representation at the time of
examining by the Torun District Court. Thus, the State party argues, no such obligation may be
inferred from article 9. It refersto the Supreme Court’ s opinion that “mental illness cannot be
equated to alack of legal capacity”. The complainant was neither incapacitated nor unable to
discern the nature of her actions, including possible consequences of her failure to appear before
the Torun District Court at the hearing on 5 February 1998. She deliberately chose not to
participate in that hearing by refusing to be served a summons and a psychiatrist’s opinion. In
addition, the State party submits that the author herself did not request the court to grant her legal
counsel during the consideration of her case by the Torun District Court.

7.4  Asregards the date of providing the complainant with a copy of the committal order, the
State party notes that according to article 357 § 1 of the Code of Civil Procedure: “The court
shall attach the reasons to the rulings pronounced at a public hearing only when they are subject
to an interlocutory appeal and only upon a demand from a party, lodged within one week of the
date of the pronouncement of the ruling. These rulings shall be served only on the party which
demanded the drawing up of the reasons and service of the ruling with reasons.” Therefore, as
the author only requested a copy of the decision on 1 June 1998, four months after it was handed
down, the Court was not obliged to send a copy of the decision together with the reasons for the
decision ex officio. In the State party’s view, the prohibition of arbitrary detention in article 9
does not imply an obligation to serve judicia decisions concerning the committal of an
individual to a psychiatric institution automatically on the person concerned.
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7.5  The State party denies that the procedures established by law and their application in the
instant case amounted to aviolation of article 14. The author’s committal to a psychiatric
institution was ordered by a competent, independent and impartial court established by law. The
Court adopted its decision having heard an expert psychiatrist, and having carefully examined
the grounds for the author’s committal provided in the Mental Health Protection Act. The other
judicial proceduresin the instant case, i.e. concerning the author’s motion for establishing a new
time limit for lodging an appeal, fulfilled all the guarantees enshrined in article 14. Her motion
was considered by both the Torun District Court and the Torun Provincial Court and sufficient
reasons were adduced for not allowing the complainant’s motion. Moreover, the author has also
availed herself of the cassation procedure in the Supreme Court, which decided on 21 April 1999
that the complaint was unfounded.

Consideration of the merits

81  TheHuman Rights Committee has examined the communication in light of all the
information made available to it by the parties, as provided for in article 5, paragraph 1, of the
Optional Protocol.

8.2  Astowhether the State party violated article 9 of the Covenant by committing the author
to a psychiatric institution, the Committee notes its prior jurisprudence that treatment in a
psychiatric institution against the will of the patient constitutes aform of deprivation of liberty
that falls under the terms of article 9 of the Covenant.”> As to whether the committal was lawful,
the Committee notes that it was carried out in accordance with the relevant articles of the Mental
Health Protection Act and was, thus, lawfully carried out.

8.3  Concerning the possible arbitrary nature of the author’s committal, the Committee finds
it difficult to reconcile the State party’ s view that although the author was recognized, in
accordance with the Act, to suffer from deteriorating mental health and inability to provide for
her basic needs, she was at the same time considered to be legally capable of acting on her own
behalf. Asto the State party’ s argument that “mental illness cannot be equated to alack of legal
capacity”, the Committee considers that confinement of an individual to a psychiatric institution
amounts to an acknowledgement of that individual’s diminished capacity, legal and otherwise.
The Committee considers that the State party has a particular obligation to protect vulnerable
persons within its jurisdiction, including the mentally impaired. It considers that as the author
suffered from diminished capacity that might have affected her ability to take part effectively in
the proceedings herself, the court should have been in a position to ensure that she was assisted
or represented in away sufficient to safeguard her rights throughout the proceedings. The
Committee considers that the author’ s sister was not in a position to provide such assistance or
representation, as she had herself requested the committal order in thefirst place. The
Committee acknowledges that circumstances may arise in which an individual’s mental health is
so impaired that so as to avoid harm to the individual or others, the issuance of a committal
order, without assistance or representation sufficient to safeguard her rights, may be unavoidable.
In the present case, no such special circumstances have been advanced. For these reasons, the
Committee finds that the author’ s committal was arbitrary under article 9, paragraph 1, of the
Covenant.

84  The Committee further notes that although a committal order may be appealed to a court,

thereby allowing the individual to challenge the order, in this case, the author, who had not even
been served with a copy of the order, nor been assisted or represented by anyone during the
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hearing who could have informed her of such a possibility, had to wait until after her release
before becoming aware of the possibility of, and actually pursuing, such an appeal. Her apped
was ultimately dismissed as having been filed outside the statutory deadline. In the Committee’s
view, the author’ s right to challenge her detention was rendered ineffective by the State party’s
failure to serve the committal order on her prior to the deadline to lodge an appeal. Therefore, in
the circumstances of the case, the Committee, finds a violation of article 9, paragraph 4, of the
Covenant.

85 Inlight of afinding of aviolation of article 9, the Committee need not consider whether
there was also a violation of article 14 of the Covenant.

9. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the State
party has violated article 9, paragraphs 1 and 4, of the International Covenant on Civil and
Political Rights.

10. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under an
obligation to provide the author with an adequate remedy, including compensation, and to make
such legiglative changes as are necessary to avoid similar violations in the future. The State
party is under an obligation to avoid similar violations in the future.

11. Bearing in mind that, by becoming a State party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been aviolation
of the Covenant or not and that, pursuant to article 2, of the Covenant, the State party has
undertaken to ensureto al individuals within its territory and subject to its jurisdiction the

rights recognized in the Covenant, the Committee wishes to receive from the State party,

within 90 days, information about the measures taken to give effect to its Views. The State party
is also requested to publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes

1 According to the decision, dated 26 June 1998, of the Regional Court, the statutory deadline
was 26 February 1998.

2 This article provides that “In accordance with principles specified by statute, everyone whose
constitutional freedoms or rights have been infringed shall have the right to appeal to the
Constitutional Court for a judgement on the conformity with the Constitution of the statute or
another normative act upon which basis a court or organ of public administration has given a
final decision on his freedoms, rights or obligations as specified in the Constitution.”

3 Articles 39 provides that, “No one shall be subjected to scientific experimentation, including
medical experimentation, without his voluntary consent.”

109



Article 40 provides that, “No one may be subjected to torture or cruel, inhuman, or

degrading treatment or punishment. The application of corporal punishment shall be
prohibited.”

Article 41 provides, “ 1. Personal inviolability and security shall be ensured to everyone.
Any deprivation or limitation of liberty may be imposed only in accordance with
principles and under procedures specified by statute.”

* Article 29 provides “1. A person mentally ill may also be confined to psychiatric hospital,
without the consent required in article 22; a. Whose hitherto behaviour have indicated that a
failure to confine him/her to hospital will cause substantial deterioration of hig/her state of
health, b. who is unable to provide by himself/herself his/her basic needs, and it isjustified to

anticipate that treatment in a psychiatric hospital will bring about improvement of his/her state of
health.”

> Communication No. 754/1997, A. v. New Zealand, Views adopted on 15 July 1999.
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M. Communication No. 1073/2002, Terron v. Spain
(Views adopted on 5 November 2004, eighty-second session)*

Submitted by: Jestis Terron (represented by counsel,
Ms. Antonia Mateo Moreno)

Alleged victim: The author

Sate party: Spain

Date of submission: 13 February 2001 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 5 November 2004,

Having concluded its consideration of communication No. 1073/2002, submitted by
Mr. Jests Terron under the Optional Protocol to the International Covenant on Civil and Political
Rights,

Having taken into account al information made availableto it by the author of the
communication and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication of 13 February 2001 is Jesus Terrén, of Spanish
nationality, born in 1957. He claimsto be avictim of violations of article 2, paragraph 3 (a),
article 14, paragraph 5, and article 26 of the Covenant. The Optional Protocol entered into force
for the State party on 25 April 1985. The author is represented by counsel.

Thefacts as submitted

2.1  Theauthor was a member of the Regional Assembly (Cortes) of Castilla-La Mancha
He was tried by the Supreme Court for forging of a private document and sentenced
on 6 October 1994 to two years imprisonment and 100,000 pesetas in compensation.

* The following members of the Committee took part in the discussion of the communication:
Mr. Abdelfattah Amor, Mr. Nisuke Ando, Ms. Christine Chanet, Mr. Franco Depasquale,

Mr. Maurice Glélé Ahanhanzo, Mr. Ahmed Tawfik Khalil, Mr. Rafael Rivas Posada,

Sir Nigel Rodley, Mr. Martin Scheinin, Mr. Ivan Shearer, Mr. Hipdlito Solari Y rigoyen and
Mr. Maxwell Y aden.
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2.2  Theauthor did not submit an application for amparo (enforcement of constitutional
rights) with the Constitutional Court, considering that it would serve no purpose in view of the
Court’ s repeated denia of applications for amparo for the purpose of reviewing facts established
in the judgements of the ordinary courts.

The complaint

3.1  Theauthor claimsthat hisright to the review of his conviction and sentence by a higher
tribunal (article 14, paragraph 5, of the Covenant) was violated since he was tried by the highest
ordinary criminal court, the Supreme Court, whose judgements are not susceptible to judicial
review. He allegesthat hisright to file an effective remedy (article 2, paragraph 3 (a) of the
Covenant) in respect of the sentence handed down at first instance was violated.

3.2  Theauthor claims that he was the victim of aviolation of article 26 of the Covenant,
owing to adifference in treatment in Spanish legislation to do with which courts hear cases
involving a member of the Cortes (Parliament). If a Madrid member of Parliament commits an
offence in Madrid, or amember of aregional Parliament commits an offence in that region, he
has the right to be tried by the High Court of Justice of the jurisdiction in question and may then
submit an application for judicial review to the Supreme Court. A member of aregional
Parliament who commits an offence in Madrid istried directly by the Supreme Court and has no
right to apply for judicial review. Inthe author’sview, this difference in treatment is
discriminatory.

3.3  Asregardsthe requirement that domestic remedies must be exhausted, the author
maintains that it was pointless to apply to the Constitutional Court for amparo. He states that
the Constitutional Court has repeatedly held it has no authority to review sentences handed down
by the ordinary courts and is not competent to revisit facts established in judicial proceedings
since thisis expressly prohibited by law. The author further asserts that the inadequacy of the
remedy of amparo is demonstrated by the Constitutional Court’ s consistently held view that the
specia guarantees associated with membership of the Cortes and Senate excuse the lack of a
second level of jurisdiction.

Observations of the State party on admissibility and merits

4.1  The State party contends that the communication is inadmissible since domestic remedies
have not been exhausted. According to the State party, the author should have submitted an
application for amparo to the Constitutional Court.

4.2  The State party attaches a document stating that the first lawyer who defended the author
in domestic proceedings was found guilty at first instance of conducting a negligent defence, not
having submitted an application for amparo. The author’ s first lawyer declared that applying for
amparo had been proposed, but he had instead submitted an application for judicial review
which had been declared inadmissible. The court which found the lawyer guilty considered that
he should have known that the time allowed for applying for amparo continued to run if his
application for judicial review was clearly inadmissible, and concluded accordingly that his
conduct was negligent. The proceedings in the domestic courts against the author’ s first lawyer
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were brought by the person acting as the author’ s representative before the Committee. In the
State party’ s view, such action by the author’ s representative is inconsistent with the author’s
claim that there was no need to submit an application for amparo.

4.3  Onthe merits, the State party contends that article 14, paragraph 5, of the Covenant does
not apply when an individual istried at first instance by the court of highest jurisdiction, for
example, the Supreme Court, because of his personal situation. In the author’s case, he was tried
by the Supreme Court because he held a publicly elected post. In the State party’s view, the
author, as amember of the Cortes, occupied a different position from that of the majority of
defendants, and was therefore to be treated differently. The State party considers that judgement
at sole instance by the court of highest jurisdiction is the consequence of the purely objective
circumstance of occupying a specific public post. It also considers that the absence of areview
of sentence is counterbalanced by trial by the court of highest jurisdiction.

4.4  The State party contends that this is a frequent situation in many States and that it is
equally common to have procedures for waiving the immunity of certain personsin public posts
when they face crimina charges.

45  The State party points out that the Statute of Autonomy of Castilla-La Mancha, approved
by Organization Act 9/1982 of 10 August 1982, providesin article 10.3 for the prosecution of
members of Parliament and stipulates that “it shall in all cases be incumbent on the High Court
of the region to decide whether to indict, imprison, prosecute or try them. Outside the

region, they may be held to account in the same way before the Criminal Division of the
Supreme Court”. The State party maintains that the author never objected to being tried at sole
instance, and did so only once he had been sentenced. He further enjoyed all the guarantees of a
fair trial and was able to challenge all the evidence submitted against him.

4.6  The State party considers that in cases of very minor offences the establishment of a
review procedure in ahigher court is self-defeating, in view of the cost incurred and the
unnecessary prolongation of proceedings. Inthisregard it cites article 2, paragraph 2, of
Protocol No. 7 to the European Convention on Human Rights, which excepts from review cases
of “offences of aminor character”.

4.7  With regard to the alleged violation of article 26 of the Covenant, the State party

contends that under the legidlation in force, the court competent to try an offence committed by a
member of Parliament within the territory he was elected to represent is the High Court of the
region, while if the offence with which he is charged was committed outside his region, the
Supreme Court has jurisdiction. In the State party’s view, this difference of treatment is based
on objective and reasonabl e criteria. The State party further claims that this provision is not
discriminatory in that it appliesto all cases in which a member of Parliament istried for an
offence committed outside the region he represents.

Author’s comments on the State party’s observations on admissibility and merits

51  With regard to the admissibility of the communication, the author acknowledges that he
sued the first lawyer who defended him in the criminal proceedings against him. He says,
however, that in the proceedings against him, the lawyer always maintained that the amparo
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application could not have succeeded owing to its limitations. In passing sentence, furthermore,
the court made it clear that while it found the lawyer guilty of negligence, he could not be held
responsible for all the consequences of the author’ s conviction, since amparo was an exceptional
remedy, which, owing to its limitations, was not aways effective, and under no circumstances
would failure to apply for amparo deprive the author of a hearing at second instance and a ruling
on the offence for which he had been convicted by the Supreme Court.

5.2  Onthe merits, the author maintains that the State party’ s assertion that he had afair trial
isincorrect, since during the oral proceedings hislawyer refused to call most of the witnesses for
the defence.

5.3  Theauthor insists that his conviction was based on purely circumstantial evidence and
could not be reviewed by a higher tribunal because he was tried by the highest court at sole
instance.

54  Theauthor does not agree with the State party’ s argument that the absence of areview of
sentence was offset by the fact that he was tried by the highest court. In the author’s view, being
tried by the highest court does not imply that that court cannot make mistakes that need to be
reviewed by a higher tribunal.

55  Theauthor contends that the arguments of the State party referring to Protocol No. 7 of
the European Convention do not apply to the complaint before the Committee, since the scope of
article 14, paragraph 5, of the Covenant differs considerably from that of Protocol No. 7. The
State party has not entered any reservation to this provision of the Covenant.

56  Theauthor insists that the difference in trial arrangements for members of Parliament
established in the Organization Act is discriminatory, since if amember of the Cortesis charged
with an offence committed in aregion he has the right to a second hearing, whereasif heis
charged with an offence committed in Madrid, heis judged at sole instance by the Madrid
Supreme Court.

I ssues and proceedings before the Committee

6.1  Inaccordance with rule 87 of itsrules of procedure, before considering any claims
contained in a communication, the Human Rights Committee must decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

6.2  The Committee has ascertained that the same matter is not being examined under
another procedure of international investigation or settlement, so that the provisions of
article 5, paragraph 2 (a), of the Optional Protocol do not preclude its consideration of the
complaint.

6.3  The State party has asserted that domestic remedies have not been exhausted since the
author did not submit an application for amparo to the Constitutional Court. The author
maintains that it was unnecessary to do so since the application stood no chance of succeeding.
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The author claims that all applications for amparo submitted to the Constitutional Court against
the Criminal Division of the Supreme Court have been denied, and repeated rulings by the
Constitutional Court have established that amparo does not constitute a third instance or permit
reappraisal of the facts or review of sentences handed down by the ordinary courts.

6.4  Asproof of the failure to exhaust domestic remedies the State cited the judgement of the
civil court of first instance No. 13, which shows that the author sued the first lawyer who
defended him in criminal proceedings against him for damages, because the lawyer had not
applied to the Constitutional Court for amparo. The court sentenced the lawyer to pay
compensation. It found he had been negligent in allowing the deadline for applying for amparo
to lapse and in filing another, inappropriate appeal. In the view of the Committee, this argument
Is not conclusive since the court, in determining the compensation payable, took account of the
fact that the damage to the author was relative since amparo is an exceptional measure and the
Constitutional Court could not have acted as a court of second instance owing to the limited
scope of that remedy.

6.5  The Committee’s established jurisprudence states that it is only necessary to exhaust
those remedies that have some prospect of success. With regard to the alleged violation of
article 14, paragraph 5, of the Covenant, the Committee notes that the State party has not
contested the fact that amparo is not aremedy that permits areview of conviction and sentence
as the Covenant requires. Nor has the State party contested the existence of precedent in the
Constitutional Court establishing that the remedy of amparo is not to be used to reappraise facts
or review sentences handed down by domestic courts. Neither hasit contested the fact that,
under domestic legidlation, no remedies are available against convictions by the Supreme Court.
The Committee considers that where the alleged violation of article 14, paragraph 5, of the
Covenant is concerned, the author has exhausted the domestic remedies. The complaint raises
points that may affect the right recognized in article 14, paragraph 5, of the Covenant, rendering
this part of the communication admissible.

6.6  The Committee’s established jurisprudence states that article 14, paragraph 5, of the
Covenant isalex specialisin relation to article 2, paragraph 3 (a) of the Covenant, such that
since the Committee has decided that the alleged violation of article 14, paragraph 5, is
admissible, it is unnecessary for it to take a decision on the alleged violation of article 2,
paragraph 3, of the Covenant.

6.7  With regard to the alleged violation of article 26 of the Covenant, the author asserts that
the distinction established in domestic legislation as to which court is competent to hear
proceedings involving members of Parliament is discriminatory because in some cases the
individual concerned has the right to review of sentence by a higher tribunal while in othersheis
tried at sole instance with no possibility of areview. The State party says that the distinction is
established in law which applies throughout the country and in all cases where a member of
Parliament is put on trial for an offence committed outside the region he was elected to represent.
The Committee considers that the author has substantiated this claim sufficiently for the purpose
of admissibility, and that the matter appears to raise issues of relevance under article 26 of the
Covenant. The Committee therefore finds this part of the communication admissible.
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Consideration on the merits

7.1  The Committee must decide whether the author’s conviction at first instance by the
Supreme Court with no possibility of review of the conviction and sentence constitutes a
violation of article 14, paragraph 5, of the Covenant.

7.2  The State party contends that in the case of minor offences, the requirement of review by
ahigher tribunal is not applicable. The Committee recalls that the right set out in article 14,
paragraph 5, refersto all individuals convicted for an offence. It istrue that the Spanish text of
article 14, paragraph 5, refersto “un delito”, while the English text refersto a“crime” and the
French text refersto “uneinfraction”. Nevertheless the Committeeis of the view that the
sentence imposed on the author is serious enough in any circumstances to justify review by a
higher tribunal.

7.3  The State party claims that the author at no time objected to being subject to the
jurisdiction of the Supreme Court; it was only when found guilty that he contested the lack of the
possibility of a second hearing. The Committee cannot accept this argument since the author’s
being tried by the Supreme Court did not depend on his wishes but was established by the
criminal procedure of the State party.

7.4  The State party contends that in situations such as the author’s, if anindividual istried by
the highest ordinary criminal court, the guarantee set out in article 14, paragraph 5, of the
Covenant does not apply; the absence of aright to review by a higher tribunal is offset by the
fact of being tried by the highest court, and this situation is common in many States parties to the
Covenant. Article 14, paragraph 5, of the Covenant stipulates that everyone convicted of acrime
shall have the right to his conviction and sentence being reviewed by a higher tribunal according
to law. The Committee points out that “according to law” is not intended to mean that the very
existence of aright to review isleft to the discretion of the States parties. Although the State
party’s legislation provides in certain circumstances for the trial of an individual, because of his
position, by a higher court than would normally be the case, this circumstance alone cannot
impair the defendant’ s right to review of his conviction and sentence by a court. The Committee
accordingly concludes that there has been aviolation of article 14, paragraph 5, of the Covenant
with regard to the facts submitted in the communication.

7.5  Having concluded that the State party violated article 14, paragraph 5, of the Covenant,
the Committee deems it unnecessary to consider whether there has been a violation of article 26
of the Covenant.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
before it disclose aviolation of article 14, paragraph 5, of the Covenant.

9. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is required
to furnish the author with an effective remedy, including adequate compensation.
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10. In becoming a party to the Optional Protocol, Spain recognized the competence of the
Committee to determine whether or not there has been a violation of the Covenant. Pursuant to
article 2 of the Covenant, the State party has undertaken to ensure to al individuals within its
territory and subject to its jurisdiction the rights recognized in the Covenant and to provide an
effective and enforceable remedy in the event that a violation has been established. The
Committee wishes to receive from the State party, within 90 days, information about the
measures taken to give effect to the Committee’ s Views. The State party is requested to publish
the Committee’s Views.

[Adopted in English, French and Spanish, the Spanish text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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N. Communication No. 1076/2002, Olavi v. Finland
(Views adopted on 15 March 2005, eighty-third session)*

Submitted by: Riitta-Liisa Kasper and Illka Olavi Sopanen
(represented by counsel, Mr. Martti Tapio Juvonen)

Alleged victim: The authors

Sate party: Finland

Date of communication: 25 April 1997 (initial submission)

Subject matter: Equal treatment in relation to compensation for
expropriation of property

Procedural issues: Exhaustion of domestic remedies, abuse of right of
submission

Substantive issues: Disclosure of names of judges participating in court

decision; equal treatment in relation to compensation
for expropriation of property

Articles of the Covenant: 14 (1), 26
Articles of the Optional Protocol: 3,5 (2) (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 15 March 2005,

Having concluded its consideration of communication No. 1076/2002, submitted to the
Human Rights Committee on behalf of Riitta-Liisa Kasper and Illka Olavi Sopanen, under the
Optional Protocol to the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the authors of
the communication, and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Maurice Gléle Ahanhanzo,
Mr. Edwin Johnson, Mr. Walter Kain, Mr. Ahmed Tawfik Khalil, Mr. Rajsoomer Lallah,

Mr. Michagl O’ Flaherty, Ms. Elisabeth Palm, Mr. Rafael Rivas Posada, Sir Nigel Rodley,

Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood and

Mr. Roman Wieruszewski.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The authors of the communication are Riitta-Liisa Kasper and Illka Olavi Sopanen, both
Finnish nationals. They claim to be victims of aviolation of articles 2, paragraph 1, 3, 14,
paragraph 1, and 26 of the International Covenant on Civil and Political Rights. They are
represented by counsel, Mr. Martti Tapio Juvonen.

Factual background

21  On 26 March 1987, the Council of State authorized the expropriation of part of the
authors' lands (covering 65.97 hectares). The expropriated area forms part of the larger area of
Linnansaari National Park. On 18 February 1988, the Expropriation Commission issued an
expropriation order and defined the amount to be paid.

2.2 Theauthors state that their lands were expropriated by the Government at a price
considerably below the current price in comparison with voluntary purchases and other
expropriationsin the region.

2.3  Theauthors appeal against this decision was rejected by the Court of Eastern Finland
on 20 September 1989. The Land Court did not revise the amount of compensation.
On 4 May 1990, the Supreme Court rejected the authors leave to appeal.

24 A petition for reversal was then lodged with the Supreme Court. The Supreme Court
heard the petition and by decision of 1 December 1993 held that the authors had not been able to
invoke new facts or evidence likely to lead to another outcome and therefore dismissed the
application. With this, all domestic remedies are said to have been exhausted.

25  Theauthors state that while considering their petition, the Supreme Court asked the
National Board of Survey for an opinion in the matter. The Board’s opinion concluded that the
authors had not received equal treatment in comparison with expropriations in the same region
for the same purpose. Nevertheless, the Supreme Court dismissed the authors' appeal.

26  Theauthorsfurther state that the Supreme Court’ s judgement does not disclose the names
of the judges who participated in the decision making, making it impossible to consider any
grounds for disqualifying them.

2.7  Theauthors application to the European Commission of Human Rights was declared
inadmissible ratione temporis on 29 February 1996.

The complaint

3. The authors argue that their rights under articles 2, paragraph 1, 3, and 26 of the
Covenant have been violated because they did not receive equal treatment in relation to the
compensation paid for expropriated land property. They also claim to be victims of aviolation
of article 14, paragraph 1, of the Covenant, because of the failure of the Supreme Court to
disclose the names of the judges participating in the decision on their application.
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State party’s submissions on the admissibility and merits of the communication

4.1 By submission of 23 July 2002, the State party challenges the admissibility of the
communication. The State party argues that the Supreme Court’ s decision of 4 May 1990,
rejecting the authors' request for leave to appeal, isthefinal decision in the case. It notes that
the reversal procedure initiated by the authors and leading to the Supreme Court’ s decision

of 1 December 1993 is an extraordinary appeal. The State party observes that thus seven years
had passed since domestic remedies were exhausted before the authors presented their case to the
Human Rights Committee.

4.2  The State party notes that the Optional Protocol does not include a special time limit for

the presentation of communications to the Committee. Nevertheless, the State party argues that

the length of time which has passed since the issue of the final national decision should be taken
into account when determining the admissibility of a communication.

4.3  The State party further argues that, to the extent that the authors intend to complain about
interference with their right to property, the communication is inadmissible ratione materiae.

51 By submission of 25 November 2002, the State party raises an additional objection to the
admissibility of the authors' claim under article 14 of the Covenant. The State party argues that
this claim is inadmissible as incompatible with the provisions of the Covenant, as the Covenant
does not contain aright to the review of ajudgement in acivil case nor any right to extraordinary

appeal.

5.2  Asto the merits of the communication, the State party refers to the legal provisions
regulating expropriation of immovable property and its compensation. The Act on the
Expropriation of Immovable Property and Special Rights (603/1977) provides that a property
owner is entitled to full compensation for the financial losses caused by the expropriation
(section 29 of the Act). Section 30 (1) of the Act provides: “Full compensation, corresponding
to the market value, shall be determined for the expropriated property. The moment of property
transfer shall be decisive for the determination of thisvalue. If the market value does not reflect
the real loss suffered by the owner of the property or any related right, the assessment shall be
based on the returns from the property or the investmentsin it.”

53  The State party arguesthat as aresult of these provisions, the value of different properties
may vary even if they are situated close to each other, depending on their characteristics and
their suitability for recreational use. The assessment of the value shall normally be based on
reliable statistical evidence on the prices normally paid for comparable pieces of land.

54  With regard to the authors' claim under article 14, paragraph 1, of the Covenant, the State
party notes that the present case concerned arequest for reversal of judgement, requiring new
and important evidence. The State party notes that the authors have not claimed that they had no
possibility to submit al the evidence. The Supreme Court, after having evaluated all evidence
beforeit, concluded that there were no new circumstances or evidence presented by the authors
that would likely have led to adifferent result. Asa consequence the Supreme Court did not
reverse the judgement. The State party observes that the fact that the outcome was not what the
authors had wished, does not mean that the judicial proceedings were unfair.
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55  Inrespect to the authors claim that the names of the judges who participated in the
decision were not disclosed, the State party notes that it was possible to get the names of those
judges participating in the decision by contacting the Registry of the Supreme Court and that this
information was thus publicly available. The State party concludes that there has thus been no
violation of article 14, paragraph 1, of the Covenant in the instant case. The State party adds that
at present, the names of the judges are mentioned on the written judgements.

5.6  Inrespect to the authors claim under article 26 of the Covenant, the State party notes that
the expropriation of the land had been determined on the basis of statistics available on the prices
paid for comparable pieces of land at the time of the expropriation. The State party notes that the
Supreme Court, in its decision of 1 December 1993, noted that the report of the National Board
of Survey did not indicate that the compensation had been incorrectly calculated. The

Supreme Court also considered that the authors had not presented any evidence that would

have given reason to find that they had not been treated equally. The State party argues that
differencesin prices do not as such render adecision incorrect or discriminatory. The State party
concludes that there has been no violation of article 26 of the Covenant in the present case.

Authors commentson the State party’s submissions

6. On 4 March 2003, the authors comment on the State party’ s submission. They argue that
their communication is admissible. Asto the merits, they reiterate that the National Board of
Survey was of the opinion that they had not received equal treatment in comparison with
expropriations in the same region for the same purpose.

The Committee’' sadmissibility consideration

7.1  Before considering any claims contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

7.2  The Committee notes that the authors have exhausted all domestic remedies available
to them. It may also be noted that the authors presented their communication a year after the
European Commission on Human Rights declared their application inadmissible

ratione temporis. The Committee considers that in the present case, having regard to its
particular circumstances, it is not possible to consider the time that passed before the
communication was filed was so unreasonabl e as to make the complaint an abuse of the right
of submission.

7.3  Asregardsthe authors claim that they were not treated equally in relation to the
compensation paid for expropriated land property, in violation of article 26 of the Covenant, the
Committee notes that the Supreme Court, after having examined all the evidence beforeit,
including the report of the National Board of Survey to which the authors refer, concluded that
there was not sufficient evidence to prove that the authors were treated contrary to the equality
principle enshrined in the Constitution. The Committee recallsthat it is normally for the courts
of States parties, and not for the Committee, to evaluate facts and evidence in a particular case.

In the instant case, the Committee, having examined the Supreme Court’ s decision, is of the
opinion that the decision is not manifestly arbitrary or ill-founded. Consequently, the Committee
finds this claim inadmissible under article 2 of the Optional Protocol.
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7.4  Asregardsthe remaining claim of aviolation of article 14, paragraph 1, of the Covenant,
the Committeeis of the view that it is admissible and proceeds to consider it on the merits.

Consideration of the merits

8.1  TheHuman Rights Committee has considered the present communication in the light of
all the information made available to it by the parties, as provided in article 5, paragraph 1, of the
Optional Protocol.

8.2  Inrespect to the authors claim that they are the victims of aviolation of article 14,
paragraph 1 of the Covenant, the Committee notes the State party’ s explanation, which has not
been contested by the authors, that the authors could at any time have requested the names of the
judges participating in the decision from the Registry of the Supreme Court. The Committee
therefore considers that the facts before it do not reveal any violation of article 14, paragraph 1
of the Covenant.

0. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocoal, is of the view that the facts before it do not disclose aviolation of any of the provisions
of the International Covenant on Civil and Political Rights.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to beissued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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O. Communication No. 1089/2002, Rouse v. The Philippines
(Views adopted on 25 July 2005, eighty-fourth session)*

Submitted by: Leon R. Rouse (not represented by counsel)

Alleged victim: The authors

Sate party: The Philippines

Date of communication: 10 June 2002 (initial submission)

Subject matter: Fair trial and equality of armsin child abuse trial
Procedural issues: None

Substantive issues: Fair and impartial trial; equality of arms; presumption of

innocence; ability to cross-examine witnesses; undue delay
in proceedings, review by a higher tribunal according to
law, arbitrary arrest and detention, failure to provide
medical treatment as aform of torture

Articles of the Covenant: 7; 9, paragraph 1; and 14, paragraphs 1, 2, 3 (a), (c), (d)
and (e), and 5

Articles of the Optional Protocol: 2, 3

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 25 July 2005,

Having concluded its consideration of communication No. 1089/2002, submitted to the
Human Rights Committee by Leon R. Rouse under the Optional Protocol to the International
Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal Bhagwati, Mr. Alfredo
Castillero Hoyos, Ms. Christine Chanet, Mr. Maurice Glélé Ahanhanzo, Mr. Edwin Johnson,
Mr. Ahmed Tawfik Khalil, Mr. Ragjsoomer Lallah, Mr. Michael O’ Flaherty, Ms. Elisabeth Palm,
Sir Nigel Rodley, Mr. Ivan Shearer, Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood and
Mr. Roman Wieruszewski.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication dated 21 June 2002 is Leon R. Rouse, an American
citizen who, at the time of theinitial submission was detained at Bilibid Prison in Muntinlupa
City in the Philippines. He was released and deported to the United States of America

on 29 September 2003. He claimsto be avictim of violations by the Philippines' of

articles 7, 14, paragraphs 1, 2, 3 (a), (¢), (d) and (e), 5, and article 9, paragraph 1, of the
International Covenant on Civil and Political Rights (the Covenant). He is not represented by
counsel.

Factual background

2.1  During avisit to the Philippines, the author was arrested, on 4 October 1995, for alleged
sexual relations with amale minor and for aviolation of the Child Abuse Law, which
criminalizes sexual acts between an adult and a person under the age of 18. Although the police
proposed bribesin return for dismissing the case, the author, claiming that he was innocent,
choseto facetrial.

2.2  Theauthor claimsthat he was set up and framed by the police. Around noon on the day
of arrest, he arrived at Pichay Lodging House, where he saw Harty Dancel, aformer
acquaintance, accompanied by two individuas, Pedro Augustin and Godfrey Domingo. The four
of them had lunch in arestaurant, where Dancel offered Godfrey to have sex with the author.
The author refused, arguing that the latter was too young, even after Dancel insisted and assured
him he had reached the age of mgjority.

2.3  Later inthe day, the same three persons waited for the author at his hotel. Dancel had
them invited to the author’ sroom. After the author had taken a shower, Dancel and Augustin
left the room, leaving him alone with Godfrey. The latter requested to use the bathroom, where
he undressed. When there were knocks on the door, the author opened, and police officers
entered. At that moment, neither the author nor Godfrey wore clothes.

24  Theauthor was arrested without awarrant; he and Godfrey were taken to the police
station, where Godfrey Domingo (hereafter referred to as the alleged victim) signed a sworn
statement, witnessed by his parents, and filed a complaint against the author. He claimed that he
was 15 years old and that the author had prompted him into sexual acts. In subsequent
interviews, the aleged victim told the same story to Assistant City Prosecutor Aurelio, to one
Dr. Caday, and two social workers.

25  Dr. Caday, who examined and interviewed the alleged victim after the incident,
concluded in amedical certificate that the victim claimed to have been sodomized, but that the
examination neither confirmed nor contradicted this statement.

26  On 11 October 1995, the aleged victim, assisted by his parents, signed an affidavit of
desistance, confirming the version of the facts as related by the author, and admitted that he had
been part of a set-up organized by police officers Augustin and Dancel. It transpires from the
judgement of the Court of Appeal, that in this document, the alleged victim also stated that he
was 18 years old when the author was arrested.

124



2.7  On 19 October, the author was charged with child abuse, under article 111, section 5,
paragraph b, of Republic Act 7610, otherwise known as “ Special Protection of Children against
Child Abuse, Exploitation and Discrimination Act”. On 23 October, on arraignment, the author
pleaded not guilty; that same day, he filed a petition for bail. On 10 November, the Regional
Trial Court of Laoag City, Branch Il (hereafter referred to asthe Trial Court) ruled that “the
petition for bail had been overtaken by the fact that the prosecution was about to terminate the
presentation of its evidence”.

2.8  Despite asubpoenaorder against the alleged victim and his parents, they did not appear
in hearings on 31 October and 10 November 1995.

2.9  On 7 December 1995, the author filed a demurrer to the evidence, mainly based on the
fact that the prosecution rested its case on the statements made to others by the alleged victim,
who was the only eyewitness of the events and who, despite a subpoena order, was not present
for cross-examination. The demurrer also pointed out the inconsistencies in the testimonies of
the other witnesses and the illegality of the arrest, and invoked the principle of presumption of
innocence. The Court was asked to dismiss the case for insufficiency of evidence.

210 On 22 January 1996, before the author had submitted his defence statement, the Trial
Court issued a pretrial order dismissing the demurrer to evidence for lack of merit, and found
that “the evidence for the prosecution [was] sufficient to prove the guilt of the accused beyond
reasonabl e doubt of the crime charged against him.” The prosecution had presented the
following circumstantial evidence: 1. A 21-year-old witness had reported that he and the author
had engaged in sexual activities the day before the arrest, and the Court found that, despite his
age, “his physical appearance shows that he looks like aminor”. The Trial Court based its order
on such assessment of evidence, although it had not even been offered as evidence by the
prosecution, and the author had no opportunity to defend himself against the charge. 2. The
police had found the author and the alleged victim naked in the hotel room when entering it.

3. Thealeged victim had told the same story consistently to two socia workers, the medical
officer who examined him, and the Assistant City Prosecutor. The Court considered that these
accounts by the alleged victim, although made out of court, were not simple hearsay.

211 On 2 February, the author filed a motion for reconsideration, claiming that, in the absence
of testimony of the alleged victim, the testimonies of the other prosecution witnesses constituted
hearsay, and that there was no proof of the minor age of the victim.

2.12 On 11 March, the Trial Court dismissed the motion for reconsideration for lack of merit.

2.13 On 26 March, the author filed a petition for certiorari to the Court of Appeal, seeking to
annul the order of the Trial Court, dismissing the demurrer to evidence of 22 January 1996, as
well as the order of the same court of 11 March 1996, which denied the motion for
reconsideration. The author based his petition on the deprivation of hisright to confront or
cross-examine witnesses against him and the alleged illegality of hisarrest and of the search of
his room, conducted without a warrant.

2.14 The author provides copies of the comments of the Solicitor General to the Appeal Brief,
and his own reply to the Solicitor General’s comments. In his comments, the Solicitor General
argues that there was no need to prove the fact of actual sodomy of the alleged victim, asa
different section of Act 7610, section 10 (b), article VI, penalizes “any person who shall keep or
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have in his company aminor, 12 years or under or who is 10 years or more hisjunior in any
public or private place, hotel (...)”. The Solicitor General argued that “the mere fact that the
petitioner was found keeping in his company Domingo (...) who is younger than him

by 24 years (...) raises the presumption that there was, at |east, the commission of other acts of
child abuse”. The author recallsthat he was charged for aviolation of article I11, section 5,
paragraph b, of Act 7610, and not section 10 (b), article V1.

2.15 On 24 September 1996, the Court of Appeal dismissed the petition for certiorari, “which
clearly suffered from procedural infirmity”, as the author had not presented his contradicting
evidence, and because the pretrial testimonies of the alleged victim were properly characterized
as circumstantial evidence. The Court found that the evidence presented by the prosecution
“may yet suffice to establish the lesser offence defined and penalized under section 10 (b) of the
statute”. The Court also found that the alleged illegality of the author’s arrest only affected the
admission into evidence of the pictures taken in the hotel room at the time of the arrest.

2.16  On 29 October 1996, the author filed a motion for reconsideration against the Court of
Appeal’ s decision. He submits a copy of the comments of the Solicitor General, and his own
reply to these comments.

2.17 On 12 February 1997, the Court of Appeal dismissed the author’s motion for
reconsideration.

2.18 On 20 March 1997, the author filed a Petition for Review in the Supreme Court, which
dismissed it on 23 July 1997, for “failure by the petitioner to sufficiently show that the
respondent court had committed any reversible error in rendering the questioned judgement”.

219 On 12 January 1998, the Trial Court found that “the admission of Godfrey Domingo on
what transpired between him and the accused which he repeatedly related to the different public
officersimmediately after the incident (...) cannot be overcome by the affidavit of desistance
executed by Godfrey Domingo assisted by his parents’, because the alleged victim was not in
court to confirm the contents of the document. The Court ruled that the affidavit of desistance
should be considered as hearsay, and had no probative value. It found the author guilty beyond
reasonabl e doubt of the crime charged against him. He was sentenced to serve a penalty

of 10 years, 2 months and 21 days, as a minimum, to 17 years, 4 months and 1 day maximum,
of imprisonment.

2.20 The author appealed to the Court of Appea which upheld the conviction

on 18 August 1999. The Court of Appeal based its decision on the following grounds. On the
issue of the age of the alleged victim, the Court of Appeal considered that “the trial court did not
commit any error in not giving probative value to [the] affidavit of desistance because the
well-known rule is that retractions are generally unreliable and are looked upon with
considerable disfavour by the courts’. On the issue that the alleged victim did not appear in
court for cross-examination, the Court of Appeal considered that this case constituted an
exception to the general rule of non admissibility of hearsay evidence, because the alleged
victim’s statements took place immediately after the alleged facts, and were therefore natural and
spontaneous. On the contradicting versions of the facts and testimonies of witnesses of the
prosecution and the defence, the Court ruled that the issue of credibility of witnesses was an
issue under the competence of thetrial court. Asaresult, the decision of the Trial Court was
affirmed.
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2.21 The author further appealed to the Supreme Court on 3 September 1999. The Salicitor
Genera commented on the appeal on 21 January 2000, further to which the author replied

on 25 May 2000. Thiswas the last submission of the author to the Supreme Court. The author’s
appeal was dismissed by the Supreme Court on 10 February 2003, on the ground that it did not
raise apoint of law. After amotion for reconsideration thereof on 7 March 2003, the Supreme
Court dismissed the author’ s appeal, on the same grounds. This decision, dated 23 April 2003,
states that “this denial isFINAL”.

2.22 From 2001, while in prison, the author allegedly experienced extensive suffering
provoked by kidney stones. The author reports that all scheduled tests at an outside

hospital were postponed for administrative reasons not imputable to the author (failure of the
guards to come to work, lack of authorization of the Department of Justice, insufficient requests
from the prison’ s doctors). Asaresult, the requisite tests were not made and the author did not
receive an effective diagnosis and treatment. He submits a copy of amedical certificate

dated 13 March 2003, resulting from amedical examination performed that day, recommending
that the author be granted conditional pardon and voluntary deportation so that a thorough
examination and possible operation could be done in the United States.

2.23  On 26 October 2003, the author informed the Committee that he had been released
on 29 September 2003 and deported to the United States, after spending eight yearsin prison.

The complaint

3.1 Theauthor claimsthat heisavictim of aviolation of article 14, paragraphs 1, 2, 3 (a),
(©), (d) and (e), 5; article 9, paragraph 1; and article 7 of the Covenant, as he did not receive a
fair trial, was the victim of arbitrary arrest and as aresult suffered torture, inhuman or degrading
treatment in prison.

3.2  Theauthor alleges aviolation of article 14, paragraph 1, and the principle of equality
before the courts. He submits a copy of arelease order in another case, issued by the same court,
three days after the order dismissing the author’s demurrer to evidence. In that case, the Tria
Court had ordered the release of a man accused of repeatedly raping a minor girl, because the
victim had made an affidavit of desistance, and because she did not appear in Court. The Court
found that there was no way the prosecution could prove the guilt of the accused beyond
reasonable doubt. The author contends that his case should have been treated the same way.

3.3  Theauthor claimsthat heisavictim of aviolation of the right to afair hearing by an
impartia tribunal. He refersto the findings of the judge and claims that her evaluation of the
evidence in the case was partial, and that she overlooked serious inconsistencies in the police
officers' testimonies, aswell as her choice and interpretation of national jurisprudence, was
arbitrary and not impartial. In particular, he refers to ajudgement of the Supreme Court used by
the judge to underpin her order of 22 January 1996; in this judgement, the Supreme Court ruled
that the admission of guilt by an accused through another person is not considered hearsay and is
admissible in evidence. In the author’s case, the judge used the “admissions” (in fact
accusations) of the alleged victim and ruled that for the same reasons as in the above-mentioned
judgement, these were not hearsay. The author affirms that this jurisprudence can only be relied
on in case of confession of the accused, and that he never confessed. He also argues that the
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evidence based on what the alleged victim had told police officers, socia workers and the doctor
was not considered hearsay and thus admissible evidence, whereas the affidavit of desistance
signed by the alleged victim, and the testimony of the district public attorney who administered
it, was considered hearsay by the judge, because the alleged victim had not come to court to
confirm its contents. The affidavit of desistance was considered not to have any probative value.
To the author, this further confirms that the judge was partial and prejudiced.

3.4  Theauthor claimsthat he was avictim of aviolation of article 14, paragraph 2, as the
presumption of innocence was not applied to him. He refers to the order of the Trial Court

of 22 January 1996 (see paragraph 2.10 above), and recalls that this order was issued before he
was able to present any defence arguments. He also claims that the inconsistencies in the police
officers’ testimonies cast serious doubt on their credibility, and that the court was presented with
two conflicting versions of the facts. The author argues that the accused should receive the
benefit of any doubt and that, instead, the court gave the benefit of doubt to the prosecution and
convicted him, in violation of the principle of presumption of innocence.

3.5  Theauthor alleges various violations of article 14, paragraph 3. He refersto the decision
of the Court of Appeal of 24 September 1996, in which the Court ruled that he could be found
guilty of aminor offence of child abuse, sanctioned in a different section of the law than the one
he was charged for. He arguesthat thisis contrary to his right to be informed of the nature and
cause of the charge against him (art. 14, para. 3 (a)) and that this prevented him from preparing a
defence on this point. However, the author seemsto have dropped this claim in alater
submission, as he was not found guilty of this offence.

3.6  Theauthor further claimsto be avictim of aviolation of article 14, paragraph 3 (c),
protecting the right to be tried without undue delay, as the Supreme Court, which has an
obligation to decide a case within 24 months, only ruled on the author’ s appeal more

than 32 months after it was submitted for its consideration, while the author was in prison.

3.7  For the author, the fact that the court based its decisions and conviction on, inter alia, the
alleged youthful looks of the 21-year-old witness, a fact that was never presented as evidence by
the prosecution, deprived him of hisright to defend himself (art. 14, para. 3 (d)).

3.8  Theauthor claimsto be avictim of aviolation of hisright to examine, or have examined,
the witnesses against him (art. 14, para. 3 (€)), as the aleged victim, who was the only
eyewitness of the events which led to his conviction, was never present in court for
Ccross-examination.

3.9  Theauthor contends that by summarily dismissing his appeal, which contained questions
of law, the Supreme Court denied him his right to have his conviction reviewed by a higher
tribunal according to law (art. 14, para. 5).

3.10 Theauthor claimsaviolation of article 9, paragraph 1, and hisright to be free from
arbitrary arrest and detention, as he was arrested without a warrant, and his application for bail
was refused because his application had been overtaken by events, in that the prosecution was
about to terminate its investigation.
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3.11 Theauthor finally claimsto be avictim of aviolation of article 7, of both physical

and emotional torture or cruel, inhuman and degrading treatment or punishment. He argues that
the serious pain he started suffering in 2001 due to his kidney problems, and the fact that he was
not able to do the necessary tests and receive a proper diagnosis and treatment, constituted
torture or inhuman or degrading treatment. In thisregard, he refers to the medical certificate

of 13 March 2003. He also argues that the sufferings imposed by the decisions of the court, as
well as denial of hisrequest to visit his dying father, amount to emotional torture or cruel,
inhuman and degrading treatment or punishment.

The State party’s submission on the merits of the communication and author’s comments

4.1 By note verbale of 3 November 2004, the State party made its submission on the merits
of the communication and did not contest the admissibility of the communication. It argues that
the author’ s defence that he was framed was not considered credible by the Trial Court and the
Court of Appeal, in view of the overwhelming evidence obtained through the testimonies of the
police officers who caught the author in the hotel room with the alleged victim, and the
testimonies of the social workers, public prosecutor and doctor who interviewed him after the
author’s arrest.

4.2  The State party argues that the Supreme Court could not examine the author’ s appeal by
certiorari and motions for reconsideration, as his claims raised issues of fact and not points of
law. The Supreme Court may not decide on questions involving an examination of the probative
value of the evidence presented by the litigants.

4.3  The State party rejects the alegation that the author was unable to cross-examine
witnessesin court. It states that he was able to, and did, confront and cross-examine the police
officers and socia workers, who had also signed the complaint against him (and were therefore
also his accusers), and who testified in court.

4.4  With reference to the author’s allegation of aviolation of his right to equality before the
courts under article 14, paragraph 1, the State party contends that the circumstances of the case
of rape of aminor, referred to by the author, were completely different from those of the
author’s. It underlinesthat in that case, the private complainant desisted from further pursuing
the case and did not testify before the trial court. The Supreme Court considered that the
testimonies of the investigators, who repeated what the victim had told them, could not be
admitted as evidence, as they constituted hearsay. The State party considers that in the present
case, there were other witnesses who had personal knowledge of, and actually saw the author
committing the offence, namely the police officers who caught him naked in the company of a
child, who himself was naked, in a hotel room.

45  The State party concludes that the author was afforded afair trial before the Trial Court.

5. On 9 March 2005, the author primarily commented on the State party’ s observations.
He reiterates his claims and refutes the State party’ s argument that his conviction was based
on testimonies of police officers who saw him committing the offence. Herecalls that the
police officers did not testify that they actually saw him commit sexual acts with the alleged
victim.
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I ssues and proceedings before the Committee
Consideration of admissibility

6.1 Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 93 of its rules of procedure, decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

6.2  The Committee notes that the State party has not raised any objectionsto the
admissibility of the communication, that the author has exhausted available domestic remedies,
and that the same matter is not being examined under another procedure of international
investigation or settlement.

6.3  With regard to the alleged violation of equality before the courts (art. 14, para. 1), the
Committee notes that the author has complained about the outcome of the judicial proceedings,
compared to the outcome of another similar case. The Committee notes that the State party
contends that the circumstances of the case referred to by the author were completely different
from those of the author’s. The Committee further observes that article 14, paragraph 1, of the
Covenant guarantees procedural equality but cannot be interpreted as guaranteeing equality of
results in proceedings before the competent tribunal. This aspect of the author’s communication
falls outside the scope of application of article 14, paragraph 1, and is, therefore, inadmissible
ratione materiae under article 3 of the Optional Protocol. However, the Committee notes that
the communication raises issues with regard to the claim relating to the alleged violation of the
right to afair hearing by an impartial tribunal established by law and will examine that part of
the claim under the same article.

6.4  With regard to the allegation of aviolation of article 14, paragraph 3 (a), the Committee
notes that the author was not found guilty of a different offence from the one he was charged
with. This claim has thus not been substantiated for purposes of admissibility and is
inadmissible, under article 2 of the Optional Protocol.

6.5  With regard to the alleged violation of article 14, paragraph 3 (d), the Committee notes
that it is clear from the material before it, that the author was present at his trial and that he was
afforded legal assistance. Reliance by the Court on the alleged youthful ooks of the 21-year-old
witness, referred to by the author to support this claim, falls outside the scope of application of
article 14, paragraph 3 (d), and is, therefore, inadmissible ratione materiae under article 3 of the
Optional Protocol.

6.6  The Committee considers that the author’ s remaining allegations have been sufficiently
substantiated for purposes of admissibility and therefore declares the communication admissible,
insofar asit raises issues under article 14, paragraphs 1, 2, 3 (c) and (e), 5; article 9, paragraph 1,
and article 7 of the Covenant.

Consideration of the merits

7.1  TheHuman Rights Committee has considered the present communication in the light of
all the information made available to it by the parties, as provided in article 5, paragraph 1, of the
Optional Protocol.
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7.2  The Committee recallsits jurisprudence that it is generally for the courts of States parties
to the Covenant to evaluate facts and evidence in a particular case, unless it can be ascertained
that the evaluation was clearly arbitrary or amounted to adenial of justice. In the present case,
the Committee notes that the judge convicted the author inter alia on evidence that the accounts
made by the alleged victim, although made out of court, were not ssmple hearsay. In addition,
the judge did not admit the affidavit of desistance of the alleged victim as evidence while she
admitted hisfirst statement, although both were equally confirmed by witnesses who did not
have a persona knowledge of the facts. Finally, the author had to overcome doubtful evidence,
and even evidence that was not presented in court (the youthful looks of the 21-year-old witness,
aswell as the minor age of the aleged victim). In the circumstances, the Committee finds that
the court’s choice of admissible evidence, in particular in the absence of any evidence confirmed
by the alleged victim, as well asits evaluation thereof, were clearly arbitrary, in violation of
article 14, paragraph 1 of the Covenant.

7.3 Inthelight of thisfinding in respect of article 14, paragraph 1, it is not necessary to
consider the claim arising under article 14, paragraph 2.

7.4  Inreation to the aleged undue delays in the proceedings, the Committee notes that the
Supreme Court delivered its judgement of 10 February 2003, that is over 41 months after the
appeal was lodged on 3 September 1999, complemented by appeal briefs, the last of whichis
dated 25 May 2000. There wasthus adelay of two years and eight months between the | ast
appeal brief and the Supreme Court’ s judgement. Altogether, there was adelay of six and a half
years between the author’ s arrest and the judgement of the Supreme Court. On the strength of
the material before the Committee, these delays cannot be attributed to the author’ s appeals.

In the absence of any pertinent explanation from the State party, the Committee concludes that
there has been aviolation of article 14, paragraph 3 (c).

7.5  Astotheclaim that the author was deprived of his right to cross-examine a

crucia prosecution witness, the Committee notes the State party’ s contention that he was
afforded, and took advantage, of the possibility to cross-examine the public officers who had
also filed a complaint against him. However, the Committee notes that although a subpoena
order had been issued to bring the alleged victim to testify in court, neither the alleged victim
nor his parents could alegedly be located. The Committee further recalls that considerable
weight was given to that witness' out of court statement. Considering that the author was
unable to cross-examine the aleged victim, although he was the sole eyewitness to the alleged
crime,? the Committee concludes that the author was the victim of aviolation of article 14,

paragraph 3 (e).

7.6  Onthealeged violation of article 14, paragraph 5, the Committee notes that the author
complained that the Supreme Court had denied his appeal, which he maintains contained
questions of law, without examining the substance of the case, on the ground that this court only
reviews questions of law. He does not complain that his sentence was not reviewed by a higher
tribunal. Moreover, it transpires from the facts that the Trial Court conviction of the author was
reviewed by the Court of Appeal, which isahigher tribunal within the meaning of article 14,
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paragraph 5. The Committee observes that this article does not guarantee review by more than
onetribunal. Conseguently, the Committee concludes that the facts before it do not disclose a
violation of article 14, paragraph 5, of the Covenant.

7.7  Inreation to the alleged violation of the right to be free from arbitrary arrest and
detention, it is uncontested that the author was arrested without a warrant. The State party has
neither contested this allegation nor given any justification for arresting the author without a
warrant. The Committee concludes that the author was the victim of aviolation of article 9,

paragraph 1.

7.8  Astotheauthor’s claim under article 7, the Committee recalls that States parties are
under an obligation to observe certain minimum standards of detention, which include provision
of medical care and treatment for sick prisoners, in accordance with rule 22 (2) of the Standard
Minimum Rules for the Treatment of Prisoners. It is apparent from the author’ s uncontested
account that he suffered from severe pain due to aggravated kidney problems, and that he was
not able to obtain proper medical treatment from the prison authorities. As the author suffered
such pain for a considerable amount of time, from 2001 up to his release in September 2003, the
Committee finds that he was the victim of cruel and inhuman treatment in violation of article 7.
In the light of thisfinding, it is unnecessary to consider the author’s additional claim under
article 7.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol, is of the view that the facts before it disclose aviolation of articles 14, paragraphs 1
and 3 (c) and (e); 9, paragraph 1; and 7 of the International Covenant on Civil and Political
Rights.

0. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is under an
obligation to provide the author with an effective remedy, including adequate compensation,
inter aliafor the time of his detention and imprisonment.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party

has recognized the competence of the Committee to determine whether there has been a
violation of the Covenant or not, and that, pursuant to article 2 of the Covenant, the State party
has undertaken to ensure to al individuals within its territory or subject to its jurisdiction the
rights recognized in the Covenant and to provide an effective and enforceable remedy in

case a violation has been established, the Committee wishes to receive from the State party,
within 90 days, information about the measures taken to give effect to the Committee’s
Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to beissued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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Notes

! The Covenant and the Optional Protocol of the Covenant entered into force for the State party
on 23 January 1987 and 22 November 1989 respectively.

2 See communication No. 815/1998, Dugin v. The Russian Federation, Views adopted
on 5 July 2004, para. 9.3.

3 Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment
of Offenders, held at Genevain 1955, and approved by the Economic and Social Council inits
resolutions 663 C (XX1V) of 31 July 1957 and 2076 (L X1I) of 13 May 1977; see Human Rights:
A Compilation of International Instruments (United Nations publication, Sales No. E.02.XIV .4),
chap. J, sect. 34.
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P. Communication No. 1095/2002, Gomariz v. Spain
(Views adopted on 22 July 2005, eighty-fourth session)*

Submitted by: Bernardino Gomariz Valera (represented by counsel
Mr. José Luis Mazdn Costa)

Alleged victim: The author

Sate party: Spain

Date of communication: 4 September 1997 (initial submission)

Subject matter: Tria with proper judicial safeguards

Procedural issues: Substantiation of the alleged violation - exhaustion of

domestic remedies

Substantive issues: Right to be tried without undue delay - right not to
be compelled to testify against oneself or to confess
guilt - right to one’'s conviction and sentence being
reviewed by a higher tribunal according to law

Article of the Covenant: 14, paragraph 3 (c) and (g), and paragraph 5
Articles of the Optional Protocol: 2 and 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 22 July 2005,

Having concluded its consideration of communication No. 1095/2002, submitted on
behalf of Mr. Bernardino Gomariz Valera under the Optional Protocol to the International
Covenant on Civil and Political Rights,

* The following members of the Committee participated in the examination of the

present communication: Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal Bhagwati,

Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr Maurice Gléle Ahanhanzo,

Mr. Edwin Johnson, Mr. Ahmed Tawfik Khalil, Mr. Michael O’ Flaherty, Ms. Elisabeth Palm,
Sir Nigel Rodley, Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood and
Mr. Roman Wieruszewski.

Anindividual opinion signed jointly by Committee members Ms. Elisabeth Palm,
Mr. Nisuke Ando, Mr. Michael O’ Flaherty and a separate opinion signed by Committee member
Ms. Ruth Wedgwood are appended to the present document.
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Having taken into account all written information made available to it by the author of
the communication and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication, dated 4 September 1997, is Bernardino Gomariz

Valera, a Spanish national born in 1960. He claimsto be avictim of violations by Spain of
article 14, paragraph 3 (¢) and (g), and paragraph 5 of the Covenant. The Optional Protocol
entered into force for Spain on 25 April 1985. The author is represented by counse,

Mr. José Luis Mazon Costa.

Factual background

21  Theauthor worked in sales promotion for the company Coloniales Pellicer SA. in
Murcia. On 20 January 1989, the author signed a private document acknowledging a debt to the
company. Having signed the document, the author continued working for the company until
May 1990, when he was dismissed. The author and the company signed a conciliation
agreement before labour court No. 4 in Murcia, terminating the employment contract, and the
money owed to the author in terms of salary and redundancy pay was deducted from the total
debt he had acknowledged in January 1989.

2.2  The company lodged a complaint against the author for misappropriation.

On 16 May 1996, the judge of criminal court No. 2 in Murcia acquitted the author. The
company lodged an appeal. On 16 September 1996, the Provincial High Court sentenced the
author to five months' imprisonment for misappropriation, disqualified him from public
employment or office, suspended his right to vote and ordered him to pay costs.

2.3 Theauthor lodged an amparo application before the Constitutional Court, which was
rejected on 29 January 1997. In the application, the author alleged both violation of hisright not
to be compelled to testify against himself, given that the only evidence on which he was
convicted was his acknowledgement of a debt to the company, and violation of his right to be
tried without undue delay. Although the author had made this last claim at the beginning of

the oral proceedings, in accordance with the rules governing criminal procedure, the
Constitutional Court ruled that the author’s claim had been lodged out of time, when the

delays had ended. Asto the alleged violation of the right not to confess guilt, it is clear from the
Constitutional Court ruling submitted by the author that the Court concluded that the probative
force of the acknowledgement of the debt had in no way affected his right not to confess guilt,
given that the acknowledgment had taken place prior to the trial, and that the author did not
claim to have been coerced in any way into acknowledging the debt.

The complaint

3.1  Theauthor claimsaviolation of hisright not to be compelled to testify against himself
(article 14, paragraph 3 (g), of the Covenant) on the grounds that the only evidence on which his
conviction was based was the acknowledgment of debt that he signed long before the criminal
proceedings began. He claimsthat he was tricked into acknowledging the debt as away of
regularizing his position in the company.
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3.2  Theauthor claimsaviolation of hisright to be tried without undue delay (article 14,
paragraph 3 (c), of the Covenant), given that 3 years, 4 months and 29 days el apsed between the
start of proceedings and the day of the court hearing. The complexity of the case was
insufficient to justify such adelay.

3.3  Theauthor claimsaviolation of article 14, paragraph 5, of the Covenant, on the grounds
that he was initially convicted at second instance, by the appeal court, and was denied the right to
request areview of that conviction by a higher court. Although he did not include thisclaimin
his amparo application before the Constitutional Court, the author believes that it would have
been futile to do so, since the rules governing criminal procedure do not envisage the possibility
of appealing against a sentence that was passed by the appeal court, when that court was the first
to convict the accused. According to the practice of the Constitutional Court, amparo
applications against legal norms are inadmissible when they are brought by individuals, as
opposed to the bodies authorized by the Constitution to challenge the constitutionality of laws.
Furthermore, the author cited the Constitutional Court ruling of 26 June 1999, which established
that a conviction by an appeal court following an acquittal by the court of first instance did not
violate the right to review.

State party’s observations on admissibility and on the merits

4.1  Inrespect of the facts reported by the author, the State party points out that the
document acknowledging the debt records that the author put aside 4,725,369 pesetas
without the company’ s knowledge or consent, and that he continued working at the company
in order to pay off the debt. The author subsequently reported the theft from his house

of 7 million pesetas - which he had been paid by clients of the company. The company
consequently lost faith in the author, who was dismissed on 4 February 1991. A criminal
investigation against him was opened thereafter.

4.2  The State party argues that domestic remedies were not exhausted in regard to the alleged
violation of article 14, paragraph 3 (c), of the Covenant. It maintainsthat the right to trial
without undue delay is protected in two waysin Spain: (i) by means of specific relief. Inthe
case of undue delay, the person affected can complain to the court that is handling the matter. If
the delay continues, the person can appea to the Constitutional Court, which will decide whether
the complaint iswell-founded. If so, the Court will order an immediate end to the delay; (ii) by
means of compensation. The person affected should request compensation for injury suffered as
aresult of the delay, in accordance with the procedure set out in the law. The European Court of
Human Rights has stated repeatedly that compensation is avalid and effective domestic remedy,
and the fact that use was not made of it would imply that the claim is inadmissible on the
grounds that domestic remedies were not exhausted.! In the case of the author, the State party
maintains that while the case was being investigated (3 years and 11 days), the author did not
make any request for specific relief. Following the investigation, at the beginning of the trial the
author invoked the alleged undue delay in the investigation, which had, by that point, ended.
Given that the delay was no longer ongoing, the author should have pursued the option of
compensation. Since he did not do so, his claim is inadmissible on the grounds that he did not
exhaust domestic remedies.

4.3  Astothealleged violation of article 14, paragraph 3 (g), the State party maintains that

the document in which the author acknowledges having appropriated the company’ s money
pre-dates the criminal case, which is the only context in which a person’s right not to be
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compelled to testify against himself is recognized. The author signed the document freely, and
did not claim to have made the declaration in the document under any constraint or compulsion
whatsoever. The document and its contents were used to acquit the author in the lower court,

as the judge regarded the document as proof that the author had not intended to steal the money.
The Provincial High Court set aside that ruling and concluded that there had in fact been intent to
steal. The State party maintains that since the document was used in support of acquittal, itis
illogical to reject it in the case of aconviction, particularly bearing in mind the author’s
subsequent conduct. The State party argues that this part of the complaint isinadmissiblein
accordance with article 3 of the Optional Protocol, and failing that, that no violation took place.

4.4  Withregard to the alleged violation of article 14, paragraph 5, of the Covenant, the State
party assertsthat it isinadmissible on the grounds that domestic remedies were not exhausted.
The State party points out that the author should have lodged an amparo application before the
Consgtitutional Court. The State party adds that the author’ s claim that an individual cannot
lodge an amparo application aleging that legal norms are unconstitutional is not accurate. The
law clearly provides for applications for amparo proceedings from individuals who consider
their fundamental rightsto have been violated. Asto the substance of this claim, the State party
points out that the right to have a conviction reviewed by a higher tribunal cannot be invoked

ad absurdum, providing the right to athird, fourth, or fifth hearing, and cites article 2,

paragraph 2, of Protocol No. 7 to the European Convention on Human Rights. According to the
Convention, a person’s right to have his conviction reviewed by a higher tribunal may be subject
to exceptions in cases in which the person was convicted following an appeal against acquittal at
first instance. The State party adds that article 14, paragraph 5, of the Covenant cannot be
interpreted as forbidding the prosecution to lodge appeals. The purpose of the right referred toin
article 14, paragraph 5, is to avoid a breach of the right to a defence. The author’s right of
defence was not breached, since his claims were considered and ruled upon in accordance with
the law by two separate judicial bodies. It istherefore not true to say that no review was carried
out.

45  The State party further notes that the original claim made in September 1997 did not
include the alleged violation of article 14, paragraph 5, of the Covenant, which the author first
referred to in December 1999. On 23 April 2001, the author cited the Constitutional Court ruling
of 28 June 1999, made two years after the original claim, to allege that it was not necessary to
lodge an amparo application before the Constitutional Court. The State party maintains that the
Constitutional Court ruling does not override the requirement to exhaust domestic remedies,
enshrined in article 5, paragraph 2, of the Optional Protocol. The State party concludes that the
author’s claim should be declared inadmissible on the grounds that at no time did he invoke the
substance of the alleged violation of article 14, paragraph 5, before the domestic courts.

Author’s comments on the State party’s observations

51 Astothealeged violation of article 14, paragraph 3 (c), of the Covenant, the author
contends that the period of time that elapsed between the submission of the claim and the
ruling - over three years - clearly goes against the right to be tried without undue delay.

5.2  With regard to the alleged violation of article 14, paragraph 3 (g), the author maintains
that the right not to be compelled to confess guilt has implications that go beyond the
prohibition of such action during thetrial. The author was convicted solely on the grounds that
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he had, 17 months prior to making his claim, acknowledged a debt, in an attempt to resolve his
differences with the company. Neither the company nor the public prosecutor brought direct
evidence that the offence of misappropriation had been committed. It is clear that the document
was drawn up in aclimate of trust, in an effort to regularize a number of debts the author had
incurred. The confession of guilt made outside the trial, in the context of arelationship of trust,
cannot be the only basis on which the defendant is convicted. If it were, it would contravene the
right not to be compelled to testify against oneself or to confess guilt, which includes the right
not to be tricked into testifying against oneself.

5.3 Astothealleged violation of article 14, paragraph 5, of the Covenant, the author
emphasizes that he was first convicted by a court of appeal. He maintains that, unlike other
States parties, when Spain ratified the Covenant, it did not make a reservation that would have
excluded cases in which defendants were convicted after appeals had been filed against their
acquittal. He adds that the State party is obliged to guarantee a person’ s right to have his
conviction reviewed when the first conviction is handed down at second instance. The author
accepts that, owing to an error in the initial communication, he maintained that individuals could
not bring amparo applications alleging the unconstitutionality of laws that violate fundamental
rights. However, lodging an amparo application would have been futile because, according to
the practice of the Constitutional Court, the right to review is not violated when it is the court of
appeal that hands down the first conviction.

I ssues and proceedings before the Committee

6.1  Inaccordance with rule 93 of itsrules of procedure, before examining the claims made in
a communication, the Human Rights Committee must decide whether or not the communication
is admissible under the Optional Protocol to the International Covenant on Civil and Political
Rights.

6.2  Regarding the alleged violation of article 14, paragraph 3 (g), the Committee notes that
the author admits to having signed the document acknowledging his debt of his own free will,
before the trial against him began. In that document, he acknowledged that he had kept money
belonging to the company without the company’ s knowledge or consent. The Committee recalls
its jurisprudence that the wording of article 14, paragraph 3 (g) - i.e., that no one shall “be
compelled to testify against himself or to confess guilt” - must be understood in terms of the
absence of any direct or indirect physical or psychological pressure from the investigating
authorities on the accused, with a view to obtaining a confession of guilt.> Asto the author's
allegation that the document acknowledging the debt, which was obtained outside the judicial
process, was the only evidence on which his conviction was based, the Committee notes that the
court’ s ruling based the author’ s responsibility on his conduct before, during and after the
document was signed. In the court’s opinion, the author’s conduct proved his intent to deceive.
In accordance with the Committee’s settled jurisprudence, it is not for the Committee to examine
the manner in which facts and evidence have been evaluated by domestic courts, unlessit was
clearly arbitrary or amounted to a denia of justice, which was not the case here. The
Committee concludes that the author has not substantiated the alleged violation of article 14,
paragraph 3 (g), of the Covenant for purposes of admissibility, and that this part of the
communication isinadmissible under article 2 of the Optional Protocol.
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6.3  Astotheclaim that the procedure was unduly prolonged, the Committee takes note of the
State party’ s contention that the author could have applied for specific relief to put an end to the
delay, and for compensation once the delay had ended. The Committee notes that the author has
neither disputed nor dismissed the State party’ s assertion that recourse to compensation is an
effective remedy. It therefore considers that this part of the communication isinadmissible
under article 5, paragraph 2 (b), of the Optional Protocol .*

6.4  Astothealleged violation of article 14, paragraph 5, of the Covenant, the Committee
takes note of the author’ s argument that lodging an amparo application before the Constitutional
Court would have been futile because, according to the practice of the Court, the right to review
is not violated when it is the court of appeal that hands down the first conviction. In thisregard,
the Committee recalls its jurisprudence that it is only necessary to exhaust those remedies that
have a reasonabl e prospect of success, and it reiterates that when the highest domestic court has
ruled on the matter in dispute, thereby eliminating any prospect that aremedy before the
domestic courts may succeed, the author is not obliged to exhaust domestic remedies for the
purposes of the Optional Protocol.” In the present case, that ruling camein adlightly later case,
but it tended to confirm that resort to this remedy would have been futile.

6.5  The Committee therefore declares that the author’s claims under article 14, paragraph 5,
are admissible, and turns to consideration of the merits.

7.1  Article 14, paragraph 5, of the Covenant stipulates that everyone convicted of acrime
shall have the right to his conviction and sentence being reviewed by a higher tribunal according
to law. The Committee points out that that expression “according to law” is not intended to
leave the very existence of aright of review to the discretion of the States parties. On the
contrary, what must be understood by “according to law” is the modalities by which the review
by ahigher tribunal isto be carried out.® Article 14, paragraph 5, not only guarantees that the
judgement will be placed before a higher court, as happened in the author’ s case, but also that the
conviction will undergo a second review, which was not the case for the author. Although a
person acquitted at first instance may be convicted on appeal by the higher court, this
circumstance alone cannot impair the defendant’ s right to review of his conviction and sentence
by a higher court, in the absence of areservation by the State party. The Committee accordingly
concludes that there has been aviolation of article 14, paragraph 5, of the Covenant with regard
to the facts submitted in the communication.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
before it disclose aviolation of article 14, paragraph 5, of the Covenant.

9. In accordance with article 2, paragraph 3 (a), of the Covenant, the State party is required
to furnish the author with an effective remedy, including the review of his conviction by a higher
tribunal .

10. By becoming a party to the Optional Protocol, Spain recognized the competence of the
Committee to determine whether there has been a violation of the Covenant. Pursuant to
article 2 of the Covenant, the State party has undertaken to ensure to al individuals within its
territory and subject to its jurisdiction the rights recognized in the Covenant and to furnish them
with an effective and applicable remedy should it be proven that a violation has occurred.
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The Committee wishes to receive from the State party, within 90 days, information about the
measures taken to give effect to its Views. The State party is also requested to publish the
Committee’s Views.

[Adopted in English, French and Spanish, the Spanish text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes

! European Court of Human Rights, complaint No. 39521/98, Jestis Maria Gonzalez Marin v.
Spain, final decision on admissibility, 5 October 1999.

2 See paragraph 5.2 above.
3 Communication No. 253/1987, Kelly v. Jamaica, decision of 8 April 1991, para. 5.5.

* With regard to the issue of placing the burden of proof on the author when the State party has
properly demonstrated that effective remedies are available, see communication No. 1084/2002,
Bochaton v. France, decision of 1 April 2004, para. 6.3.

> See, for example, communication No. 511/1992, Lénsman et al. v. Finland, decision on
admissibility, 14 October 1993, para. 6.3.

® Communication No. 1073/2002, Terrén v. Spain, decision of 5 November 2004, para. 7.4;
communication No. 64/1979, Salgar de Montejo v. Colombia, decision of 24 March 1982,
para. 10.4.
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APPENDIX

Individual opinion signed by Committee members Ms. Elisabeth Palm,
Mr. Nisuke Ando and Mr. Michael O’ Flaherty (dissenting)

| regret that | cannot agree with the majority’ s finding that the author was not obliged to
exhaust domestic remedies in the present case.

The author claims that it would have been futile to lodge an amparo in hiscase. The
State party is of the opposite view. | note that the author’s original claim in September 1997 did
not include the allege violation of article 14, paragraph 5, of the Covenant, which the author first
referred to in December 1999. In his submission on 23 April 2001, the author cited the
Constitutional Court ruling of 28 June 1999 to allege that it was not necessary to lodge an
ampar o application before the Constitutional Court.

According to the Committee’ s jurisprudence an author only has to exhaust those
remedies that have a reasonable prospect of success. Where thereis a settled case law which
indicates that an appeal would have been futile it is not necessary to exhaust that remedy. Inthe
present case it was open to the author to lodge an application for amparo proceedings before the
Constitutional Court, claiming that his fundamental right had been violated in that the rules
governing criminal procedures did not envisage the possibility of appealing against a sentence
that was passed by the appeal court when that court was the first to convict the accused.
However, the author failed to lodge an amparo.

At the time when the author’ s case was finally decided on 29 January 1997 there existed
no case law by the Constitutional Court. It was not until 26 June 1999 that the Constitutional
Court ruled that a conviction by an appeal court following an acquittal by the court of first
instance did not violate the right to review.

In my opinion the author cannot, for the purpose of exhaustion of domestic remedies, rely
on aruling by the Constitutional Court which was delivered nearly two and half years after his
case was finally decided. As at the time there was no settled practice or case law on the issue the
author should have lodged an amparo. Hefailed to do so. Accordingly, | find that he has not
exhausted domestic remedies regarding his claim under article 14, paragraph 5, of the Covenant.

(Sgned): Elisabeth Pam

(Sgned): Nisuke Ando

(Sgned): Michael O’ Flaherty
[Donein English, French and Spanish, the English text being the original version.

Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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I ndividual opinion of Committee member Ms. Ruth Wedgwood

| join my colleague Elisabeth Palm in doubting the propriety of reaching the merits of the
author’s claim under article 14 (5) of the Covenant, because of the author’ s failure to exhaust
domestic remedies. When the author lodged an application for amparo before the Constitutional
Court of Spainin late 1996, he failed to include, within the stated grounds of his petition, any
semblance of his current claim to the Human Rights Committee. In particular, he declined to put
to the Constitutional Court any complaint that Spain’slaw of crimina procedureis deficient
insofar asit fails to grant afull appeal from convictions rendered in a second-instance court.
Indeed, the author did not address such a claim to the Human Rights Committee in his original
communication in September 1997, adding the issue only in 1999. (His case was formally
registered with the Committee in 2002.)

The ruling of the Constitutional Court, in adifferent and later case, evenif it is assumed
to be dispositive on the issue, should not make a difference in regard to exhaustion. For one
thing, many legal systems properly decline to give retroactive effect to a new rule unless a party
has previously raised the issue in the domestic courts. It isup to aparty to preserve his claim by
putting the issue in atimely fashion. Here, the author is represented by legal counsel, and this
further justifies the ordinary application of exhaustion as a prerequisite.

Additionally, the merits of the author’s claim under article 14 (5) of the Covenant may be
more problematic than the Views of the Committee suggest. The Committee holds tout courte,
see paragraph 7.1 supra, that “Although a person acquitted at first instance may be convicted on
appeal by the higher court, this circumstance alone cannot impair the defendant’ s right to review
of his conviction and sentence by a[yet] higher court.” Thisis new ground for the Committee,
and itsrule, widely applied, could disrupt the court systems of many civil-law countries.

To be sure, in the legal tradition of common-law countries, an appellate court cannot
disturb an acquittal below, and indeed to do so, would pose serious constitutional questions. The
historic independence of the common-law jury has protected its verdicts of acquittal from any
review.

But in civil law countries, including such states as Austria, Belgium, Germany,
Luxembourg, and Norway, an acquittal by a court of first instance may apparently be vacated in
favour of conviction, by a second-instance court sitting in review - and there may be no further
appeal, as of right, from that second-instance court. The international war crimes tribunals
created by the United Nations Security Council for thetrial of war crimesin the former
Y ugoslavia and Rwanda al so create the same capacity in the appellate chamber, with no further
right of review.

The five European countries cited above have entered formal reservations to the
International Covenant on Civil and Political Rights to preserve their right to institute
convictions at the appellate stage, without further review. But as Judge Mohamed Shahabuddeen
has remarked in another setting, “some of those statements |ean towards interpretative
declarations,” " i.e., they are worded as clarifications as to what the Covenant is assumed to mean

in the first place.
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In addition, the Committee should take account of Protocol 7 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms, which came into
force on November 1, 1988. Article 2 (1) of the Protocol guarantees to any person convicted of
acriminal offence “the right to have his conviction or sentence reviewed by a higher tribunal” .
But article 2 (2) of the Protocol aso notes, as an alowable “exception” to further appeal, those
cases “in which the person concerned wastried in the first instance by the highest tribunal or was
convicted following an appeal against acquittal”.

Of course, the European Convention does not govern the jurisprudence of the
United Nations Human Rights Committee. And the language of article 2 (2) of Protocol 7 goes
beyond the text of the International Covenant on Civil and Political Rightsin article 14 (5). But
it is hard to imagine, as Judge Shahabuddeen has wisely remarked, that the 35 [now 36] states
parties to Protocol 7 of the European Convention “intended to act at variance with any
obligations under article 14 (5) of the ICCPR”. In reaching its decision today, the Committee
has not paused to survey to what extent the practice of those 36 states, or other signatories of the
Covenant, may be at variance with the standard we apply.

In amatter so fundamental to the structure of national court systemsin civil-law
countries, we should give some consideration to the views of the states parties, as well as their
widespread practice. Thisisespecially so in construing the language of a Covenant provision
whose drafting history isitself ambiguous, and where some states have explicitly preserved their
right to continue these practices, without objection by other states parties.

Indeed, this Committee has previously opined that there is“no doubt about the
international validity” of areservation to article 14 (5) in the case of a conviction rendered in
the Italian Constitutional Court, sitting as a court of first instance, with no further appeal. See
Fanali v. Italy, No. 75/1980, at paragraph 11.6. We interpreted the Italian reservation to apply to
parties not specifically mentioned within its text.

Hence, | would treat today’ s decision as limited to the facts and parties before us, and its
rule as worthy of examination in a more comprehensive fashion at alater date.

(Sgned): Ruth Wedgwood

[Done in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Note
! See separate opinion of Mohamed Shahabuddeen, in Prosecutor v. Rutaganda, case

No. ICTR 96-3-A (International Criminal Tribunal for Rwanda, Appeals Chamber,
26 May 2003).
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Q. Communication No. 1101/2002, Alba Cabriada v. Spain
(Views adopted on 1 November 2004, eighty-second session)*

Submitted by: José Maria Alba Cabriada
(represented by counsel Mr. Ginés Santidran)
Alleged victim: The author
Sate party: Spain
Date of communication: 19 June 2002 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 1 November 2004,

Having concluded its consideration of communication No. 1101/2002, submitted by
José Maria Alba Cabriada under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all written information made available to it by the author of
the communication and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is José Maria Alba Cabriada, a Spanish citizen, born in
Algeciras, Cédiz, in 1972. He claimsto be avictim of violations by Spain of article 14,
paragraph 5, and article 26 of the Covenant. The Optional Protocol entered into force for the
State party on 25 April 1985. The author is represented by counsel.

Thefacts as submitted

21  On4 April 1997 the Cédiz Provincia Court sentenced the author for an offence against
public health to 10 years and 1 day in prison, suspension from public office, and payment of a
fine of 120 million pesetas. The judgement stated that the author had been under surveillance by
agents of the narcotics squad for alleged participation in the distribution of narcotic substances.
The author was arrested together with an Irish citizen, from whom 2,996 tablets were confiscated

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal
Bhagwati, Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Franco Depasquale,
Mr. Maurice Glélé Ahanhanzo, Mr. Walter K&din, Mr. Ahmed Tawfik Khalil,

Mr. Rgjsoomer Lallah, Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. Martin Scheinin,
Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood,

Mr. Roman Wieruszewski and Mr. Maxwell Y alden.
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containing a substance that proved to be an amphetamine derivative known as MDA. The
judgement stated that the author was an intermediary for the Irish citizen in the distribution of
drugsto third parties.

2.2  Theauthor filed an application with the Supreme Court for judicial review and
annulment, alleging violation of his right to the presumption of innocence and errorsin the
appraisal of evidence. With regard to the presumption of innocence, the author alleged that his
conviction had been based on circumstantial evidence and that the conclusions drawn by the
court of first instance were not such asto preclude hisinnocence. Regarding errorsin the
appraisal of evidence, the author alleges that the court found that the confiscated substance was
MDA, while areport prepared by the Ministry of Health and Consumer Affairs established that
the substance was MDEA.

2.3  Inajudgement dated 27 January 1999, the Supreme Court rejected the application

for annulment. Regarding the alleged violation of the presumption of innocence, the Court
stated that it only had a duty to consider whether there was multiple, duly verified, concomitant,
mutually corroborative evidence, and that the reasoning in the court’ s conclusions and
deductions was based on logic and experience, in order to ascertain that the logical inference
made by thetrial court is not irrational, capricious, absurd or extravagant, but isin accordance
with the rules of logic and standards of experience. The Court stated that it was strictly
prohibited from reappraising the facts that the court of first instance had considered as evidence,
since, by law, the appraisal function fell within the exclusive competence of the sentencing court.
With respect to the alleged error of fact in appraising the evidence, the Supreme Court stated that
the Ministry of Health and Consumer Affairs had initially identified the seized substance as
MDMA, but that it had turned out to be MDEA or MDA, both amphetamine derivatives.

The complaint

3.1 Theauthor alegesaviolation of the right enshrined in article 14, paragraph 5, of the
Covenant, owing to the fact that the Supreme Court did not appraise the evidence. According to
the author, this limitation constitutes a violation of the right to review of the judgement and
conviction by a higher tribunal.

3.2  Theauthor also aleges that the Spanish Criminal Prosecution Act violates article 14,
paragraph 5, and article 26 of the Covenant, since cases involving individuals accused of the
most serious crimes are tried by a single judge (examining court), who, once the relevant
investigations have concluded, transfers the case to the provincial court, where proceedings are
conducted by three judges, who pronounce sentence. The decision may be appealed on very
limited legal groundsonly. The court of cassation may not reappraise the evidence. On the
other hand, cases involving individuals sentenced for lesser offences, with sentences of less than
Six years, are investigated by a single judge (examining court), who, when the case is ready for
oral proceedings, transfers the case to asingle judge ad quo (criminal court); this decision may
be appealed before the provincia court, which guarantees effective review not only of
application of the law but also of the facts.

3.3  Theauthor did not make any application to the Constitutional Court for amparo. He
maintains that the long-standing precedent of the Constitutional Court isto deny applications for
amparo, rendering it ineffective. The author maintains that the Committee’ s precedent has
established that it is necessary only to exhaust effective remedies actually available to the author.

145



Observations of the State party on admissibility and merits

4.1  The State party indicates that the author submitted his communication more than two and
ahalf years after the Supreme Court judgement. It adds that the author made no application to
the Constitutional Court for amparo, and sought to justify the absence of a domestic appeal by
alleging the existence of extensive and varied precedent such that the remedy of amparo was
denied, and thus ineffective.

4.2  The State party maintains that paragraph 5 of article 14 does not establish the right for an
appeal court to reconduct the trial in toto, but the right to review by a higher tribunal of the
proper conduct of the trial at first instance, with review of the application of the rulesthat led to
the finding of guilt and the imposition of the sentence in the specific case. The object of the
review isto verify that the decision at first instance is not manifestly arbitrary and that it does not
constitute adenial of justice.

4.3  The State party maintains that the remedy of judicial review is based on the French
system and that for historical and philosophical reasonsit arose as areview limited to questions
of law, and that it maintains this character in various European countries. The State party points
out that the European Court of Human Rights has affirmed that States parties retain the right to
determine the means for the exercise of the right to review, and may restrict such review to
questions of law.

4.4  According to the State party, the Spanish remedy of judicial review is broader than the
original French procedure, and complies with the requirements of article 14, paragraph 5, of the
Covenant. It addsthat the right to review by a second court does not include the right to
reappraisal of the evidence, but means that courts of second instance examine the facts, the law
and the judicia decision, and, excepting afinding of arbitrariness or denial of justice, uphold it.
The State party points out that this is precisely what happened in the case of the author: the
Supreme Court judgement noted the existence of evidence establishing the guilt of the author,
noted that the evidence was concomitant and mutually corroborative, and ascertained that the
court of first instance had considered the evidence in establishing the author’ s guilt and that the
process of deduction had not been arbitrary but reflected the maxims of logic and experience.

45  The State party asserts that the Committee’s Viewsin Cesario Gomez Vasquez v. Spain,
could not be generalized and applied to other cases, since they were restricted to the specific case
in which they were adopted. It also notes the manifest contradiction existing in international
protection of the right to two levels of jurisdiction arising from the different interpretation of the
European Court of Human Rights and the Human Rights Committee in respect of the same text.

4.6  The State party concludes that the alleged violation of article 14, paragraph 5, should be
found inadmissible as constituting an abuse of the right to submit a communication.

4.7  Withregard to the violation of article 14, paragraph 5, in connection with article 26 of the
Covenant, the State party cites the Committee’ s Views in the Gémez Vasguez case, in which the
Committee considered that the different treatment for different offences did not necessarily
constitute discrimination. It concludes that this part of the communication should be found
inadmissible, under article 2 of the Optional Protocol, since the allegation was not sufficiently
substantiated.
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Author’scomments on the State party’s observations

5.1  Theauthor maintains that he was not required to submit an application for amparo before
the Constitutional Court since such an appeal does not constitute an effective remedy for the
violation reported to the Committee. The author observes that in his case the State party cited
the text of a Supreme Court judgement in which it was expressly noted that both the Supreme
Court and the Constitutional Court lacked competence to make afresh appraisal of the facts and
evidence.

5.2  Theauthor indicates that the Committee's Views in the Gomez Vasquez case show the
inadequacy of Spanish legidation in connection with article 14, paragraph 5, of the Covenant,
and that the State party has not adopted measures to rectify that situation, despite the
Committee’ s recommendation.

53  Theauthor maintains that he has not asked the Committee to conduct an in abstracto
review of the State party’ s legislation, but its inappropriateness to his specific case. Heinsists
that the right to review includes a reappraisal of the evidence and that the Supreme Court
expressly excluded that possibility, by stating that “... the Constitutional Court, on an
application for amparo, and this review chamber, on appeal, are strictly prohibited from
reappraising the basic facts and evidence, since, pursuant to article 117.3 of the Constitution and
article 741 of the Criminal Prosecution Act, this function lies exclusively within the competence
of the sentencing court, so that any possible reassessment of the merits of the evidence would
represent an inadmissible invasion of the exclusive competence of the sentencing court”. The
author considers that the review by the Supreme Court was limited to formal and legal aspects
of the judgement and did not constitute a comprehensive review of the judgement and
conviction.

I ssues and proceedings before the Committee

6.1  Inaccordance with rule 87 of itsrules of procedure, before considering any claims
contained in a communication, the Human Rights Committee must decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

6.2  The Committee has ascertained that the same matter is not being examined under another
procedure of international investigation or settlement, so that the provisions of article 5,
paragraph 2 (a), of the Optional Protocol do not preclude its consideration of the complaint.

6.3  The State party asserts that the author waited more than two and a half years after the
date of the Supreme Court judgement before submitting his complaint to the Committee. It
appears to allege that the communication should be considered inadmissible as constituting an
abuse of the right to submit communications under article 3 of the Optional Protocol in view of
thetime elapsed. The Committee observes that the Optiona Protocol does not establish any
deadline for the submission of communications, and that the period of time elapsing before doing
so, other than in exceptional cases, does not of itself constitute an abuse of the right to submit a
communication. Neither has the State party duly substantiated why it considers that a delay of
more than two years would be excessive in this case.
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6.4  The State party has alleged that domestic remedies have not been exhausted, since the
author did not file an application for amparo with the Constitutional Court. The author
maintains that it was not necessary to file such an application, as there was no possibility of
success owing to the existence of extensive and varied precedent that denied the remedy of
amparo, rendering it ineffective.

6.5  The Committee reaffirms its established jurisprudence that it is only necessary to exhaust
those remedies that have some prospect of success. With regard to the alleged violation of
article 14, paragraph 5, of the Covenant, the Committee notes that both the author and State party
accept the text of the Supreme Court judgement, which states that there is alegal prohibition
preventing the Constitutional Court from reappraising the facts and evidence introduced at first
instance. The Committee therefore considers that an application for amparo could not be
effective with regard to the alleged violation of article 14, paragraph 5, of the Covenant, and that
the author had exhausted domestic remedies in respect of the alleged violation.

6.6  The State party also maintains that the alleged violation of article 14, paragraph 5, of
the Covenant should be found inadmissible as an abuse of the right to submit communications.
The Committee observes that the State party has not sufficiently substantiated its view that the
author’ s allegations constitute an abuse of the right to submit communications, and considers
that the complaint raises issues that may affect the right recognized in article 14, paragraph 5,
of the Covenant, so that this part of the communication is considered admissible.

6.7  The State party asserts that the alleged violation of article 14, paragraph 5, in connection
with article 26 of the Covenant, should be found inadmissible on the ground that it has not been
sufficiently substantiated. The author considers that the systems of appeal existing in the State
party in connection with the various types of offence make it possible in some casesto fully
review the judgement while preventing it in other cases. The Committee observes that the
different treatment for different remedies according to the seriousness of the offence does not
necessarily constitute discrimination. The Committee considers that the author has not
substantiated this part of the communication for the purposes of admissibility, in view of which
it finds it inadmissible pursuant to article 2 of the Optional Protocol.

Consideration on the merits

7.1  TheHuman Rights Committee has considered the present communication in the light of
all the information supplied by the parties, as provided for in article 5, paragraph 1, of the
Optional Protocol.

7.2  The Committee observes that neither the author nor the State party has disputed the facts
related in connection with the alleged violation of article 14, paragraph 5, of the Covenant. The
Committee observes that the Supreme Court expressly stated that it was not competent to
reappraise the facts forming the basis for the conviction of the author, a function which the Court
considered the exclusive and sole prerogative of the court of first instance. Further, the Supreme
Court considered whether or not the presumption of innocence of the author had been violated,
and ascertained that there was evidence of his guilt, that the evidence was multiple, concomitant
and mutually corroborative, and that the reasoning used by the sentencing court to deduce the
liability of the author on the basis of the evidence was not arbitrary, since it was based on logic
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and experience. It isin this context that the Committee must consider whether the review carried
out by the Supreme Court is compatible with the provisions of article 14, paragraph 5, of the
Covenant.

7.3  The Committee notes the comments made by the State party about the nature of the
Spanish remedy of judicial review, in particular that the court of second instanceislimited to an
examination as to whether the findings of the trial court amount to arbitrariness or denial of
justice. Asthe Committee has determined in previous cases [ 701/1996; 986/2001; 1007/2001],
such limited review by a higher tribunal is not in accordance with the requirements of article 14,
paragraph 5. Therefore, in the light of the limited scope of review applied by the Supreme Court
in the author’ s case, the Committee concludes that the author isavictim of aviolation of

article 14, paragraph 5, of the Covenant.

8. Accordingly, the Human Rights Committee, acting under article 5, paragraph 4, of the
Optiona Protocol to the International Covenant on Civil and Political Rights, is of the view that
the facts before it disclose a violation of article 14, paragraph 5, of the Covenant.

0. Under article 2, paragraph 3 (a), of the Covenant, the author is entitled to an effective
remedy. The author’s conviction must be reviewed in accordance with article 14, paragraph 5,
of the Covenant. The State party is under an obligation to take the necessary measures to ensure
that similar violations do not occur in future.

10.  Considering that, by becoming a party to the Optional Protocol, the State party has
recognized the competence of the Committee to determine whether there has been aviolation of
the Covenant and that, pursuant to article 2 of the Covenant, the State party has undertaken to
ensure to al individuals within its territory and subject to its jurisdiction the rights recognized in
the Covenant and to provide an effective remedy in the event that a violation has been
established, the Committee wishes to receive from the State party, within 90 days, information
about the measures taken to give effect to the Committee’ s Views.

[Adopted in English, French and Spanish, the Spanish text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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R. Communication No. 1104/2002, Martinez v. Spain
(Views adopted on 29 March 2005, eighty-third session)*

Submitted by: Antonio Martinez Fernandez (represented by
counsel, Mr. José Javier Uriel Batuecas)

Alleged victim: The author

Sate party: Spain

Date of communication: 1 July 2001 (initial submission)

Subject matter: Scope of review of conviction and sentence on
appeal in Spain

Procedural issues: Same case submitted to another procedure of

international settlement - reservation by the State party

Substantive issues: Right of anyone convicted of acrime to have the
conviction and sentence reviewed by a higher
tribunal according to law

Article of the Covenant: 14, paragraph 5
Articles of the Optional Protocol: 2 and 5, paragraph 2 (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 29 March 2005,

Having concluded its consideration of communication No. 1104/2002, submitted by
Antonio Martinez Fernandez under the Optional Protocol to the International Covenant on Civil
and Political Rights,

Having taken into account all written information made available to it by the author of
the communication and the State party,

Adopts the following:

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Mr. Prafullachandra Bhagwati,
Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Maurice Gléle Ahanhanzo,

Mr. Edwin Johnson, Mr. Walter K&lin, Mr. Ahmed Tawfik Khalil, Ms. Elisabeth Palm,

Mr. Rafael Rivas Posada, Sir Nigel Rodley, Mr. lvan Shearer, Mr. Hipdlito Solari Yrigoyen,
Ms. Ruth Wedgwood and Mr. Roman Wieruszewski.
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Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication, dated 31 July 2001, is Antonio Martinez Fernandez,
a Spanish citizen. He claimsto be the victim of aviolation by Spain of article 14, paragraph 5,
of the Covenant. The Optional Protocol entered into force for the State party on 25 April 1985.
The author is represented by counsel, Mr. José Javier Uriel Batuecas.

Factual background

21  Theauthor was awarrant officer in the Spanish army. He was sentenced by the Second
Territorial Military Court on 26 March 1999, for the offence of disobedience, to 10 months
imprisonment, to suspension from official duties, and to suspension of voting rights. The author
fractured his right hand in October 1995 and was placed on medical leave. In February 1996

he was ordered on three occasions to take a psychological and physical examination, but did

not comply until the third time. On 1 March 1996 he was declared medically fit for duty and
was told to report immediately to his military unit. Instead of complying, the author sent a
number of documents certifying his temporary incapacity for duty. Inlate March 1996 he was
again ordered to report for duty and again failed to appear, submitting instead a certificate of
temporary incapacity.

2.2  Theauthor filed an application for judicia review and annulment with the Fifth Chamber
of the Supreme Court, convening as a military chamber. In the application the author

referred to article 14, paragraph 5, of the Covenant. In ajudgement of 29 December 1999, the
Fifth Chamber rejected the appeal. Pursuant to article 325 of the Military Proceedings Act,
which refers to articles 741 et seg. of the Criminal Procedure Act, the Chamber confined itself
to hearing the arguments put forward in the appeal to decide whether or not they were well
founded.

2.3  Theauthor applied to the Constitutional Court for amparo, claiming violation of hisright
to review by a second court. In the application the author alleged that the Military Proceedings
Act prohibited the Fifth Chamber of the Court from acting as a genuine court of appeal, in the
sense of having full powersto review all past proceedings. He aso referred to the Views of the
Committee in the Gomez Vasquez case.' In ajudgement of 9 May 2001, the Constitutional Court
rejected the appeal.

24  On 27 July 2001, the author lodged a complaint with the European Court of Human
Rights concerning the same case, aso before the Committee. But on 12 September 2002, the
author asked the European Court of Human Rights to withdraw his complaint, afact which he
communicated to the Committee on the same date. The secretariat of the European Court of
Human Rights informed the Committee that in a decision of 3 December 2002 the Court had
struck the author’ s complaint off theroll.

The complaint

3. The author claimsthat his right to have his conviction and sentence reviewed by a higher
court was violated. He argues that, owing to the specia nature of the appeal process, the
Chamber may not hear or review the entire proceedings of the court of first instance, but only
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analyse the grounds referred to by the applicant to decide whether or not they are in conformity
with the law. The author asserts that the Chamber may rule only on irregularitiesin the
judgement, and may not deal fully with the “rights’ [sic] involved, but must confine itself to
examining the applicant’ s arguments to determine whether or not they are well founded. The
author maintains that there is no review by a higher tribunal, as provided for by article 14,
paragraph 5, of the Covenant.

State party’s observations on admissibility and merits

4.1  Withregard to the admissibility of the communication, the State party maintains that
there is no conclusive evidence that the European Court of Human Rights accepted the author’s
application to withdraw his complaint. It adds that the author has acknowledged having lodged
simultaneous complaints with the Committee and the European Court of Human Rights and that
this action by the author is contrary to article 5, paragraph 2 (a), of the Optional Protocol and
renders the communication inadmissible. Even if proceedings before the European Court of
Human Rights had concluded, they would have been conducted at the same time as proceedings
before the Committee. The State party concludes that, even if the complaint before the
European Court of Human Rights has been withdrawn, the reservation made under the

Optional Protocol, as interpreted by the Committee in its inadmissibility decision on
communication No. 1074/2002 (Ferragut v. Spain, decision of 28 March 2004) is applicable.

4.2  Onthe merits of the communication, the State party maintains that article 14,

paragraph 5, does not establish the right for an appeal court to reconduct the tria in toto, but
concerns the right to review by a higher tribunal of the proper conduct of the trial at first
instance, including the application of the rules that led to the finding of guilt and the imposition
of the sentence in the specific case. The object of the review isto verify that the decision at first
instance is not manifestly arbitrary and that it does not constitute a denial of justice.

4.3  The State party maintains that the remedy of judicial review is based on the French
system and that for historical and philosophical reasonsit arose as areview limited to questions
of law, and that it maintains this character in various European countries. The State party argues
that the European Court of Human Rights has affirmed that States parties retain the right to
determine the means for the exercise of the right to review, and may restrict such review to
questions of law.

4.4  According to the State party, the Spanish remedy of judicial review is broader than the
original French procedure, and complies with the requirements of article 14, paragraph 5, of the
Covenant. It points out that the right to review by a second court does not include the right to
reappraisal of the evidence, but means that courts of second instance examine the facts, the law
and the judicia decision, and, excepting afinding of arbitrariness or denial of justice, uphold it.
The State party claims that the conviction and sentence of the author were reviewed by the
Supreme Court. It refers to the judgement of the Constitutional Court in the author’ s case, which
stated that: “The applicant ... failed even, beyond a mere formal statement of the law, to
indicate what specific aspect of the court judgement he was prevented from having reviewed as a
result of the legal nature of the application for judicial review, inasmuch as all the grounds cited
by him were reviewed, and none was rejected as improper.”
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45  The State party says that the Committee' s Views in Gémez Vasgquez cannot be
generalized and applied to other cases, since they are restricted to the specific casein which
they were adopted. It also notes the manifest contradiction existing in international protection
of theright to two levels of jurisdiction arising from the different interpretation of

the European Court of Human Rights and the Human Rights Committee in respect of the
same text.

Author’s comments on the State party’s observations on admissibility and merits

51  Withregard to admissibility, the author informed the Committee that the

European Court of Human Rights had acknowledged receipt of his application in aletter dated
21 September 2001 in which it informed him that his application might be found inadmissible,
since neither article 6, paragraph 1, nor article 13 of the European Convention on Human
Rights sets a requirement for various levels of jurisdiction and since Spain has not ratified
Protocol No. 7 to that Convention. The Court also informed the author that his case would
not be registered as aformal application until he determined whether or not he wished to
maintain his complaint. The author appended aletter dated 20 December 2002 in which the
European Court informed him that a panel of three judges had decided to strike his application
off theroll, in accordance with article 37, paragraph 1, of the European Convention on

Human Rights.

5.2  With regard to the merits, the author maintains that the placing by the European Court of
Human Rights of arestrictive interpretation on the content of the right to a second level of
jurisdiction should have no effect on the Committee’ s jurisprudence regarding the right to review
of the conviction and sentence by a higher court.

5.3  Theauthor asserts that the nature of the application for judicial review prevents
consideration of the facts. Judicia review isajurisdictional appeal intended essentially to
standardize the interpretation of the law without constituting a second jurisdiction in that it
does not permit review of the evidence submitted or assessment of the proof on which the
sentencing court based its judgement, but is areview of legal violations of substance or form
or of the assessment of the evidence in exceptional circumstances. Appeal cannot be

made against the grounds for the judgement and is exceptional and confined strictly to form.
The author maintains that the appeal does not permit genuine review of the conviction and
sentence.

54  Theauthor states that pursuant to the Committee's Views in Gomez Vasquez, the Second
Chamber of the Supreme Court, convening in plenary session on 13 September 2000, referred to
the appropriateness of initiating appeal proceedings before requesting judicial review. The
author appended a copy of Act No. 19/2003, which entered into force in Spain at the end of
December 2003; as mentioned in the Committee’s Views in Gomez Vasquez, the Act generalizes
asecond level of jurisdiction in criminal cases, instituting appeals against judgements by
provincial courts and the National High Court. The author indicates that the Act does not cover
the military criminal justice system.
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I ssues and proceedings before the Committee
Considerations asto admissibility

6.1  Inaccordance with rule 93 of itsrules of procedure, before considering any claim
contained in a communication, the Human Rights Committee must decide whether or not the
communication is admissible under the Optional Protocol to the Covenant.

6.2  With regard to the State party’ s assertion that the communication is inadmissible under
article 5, paragraph 2 (a), of the Optional Protocol read in conjunction with the State party’s
reservation to this provision of the Optional Protocol,” the Committee notes that the author’s
communication to the Committee is dated 31 July 2001, that the author submitted a complaint
alleging aviolation of the right to a second level of jurisdiction to the European Court of

Human Rights on 27 July 2001, that the European Court did not register the complaint as a
formal application, that the author requested withdrawal of the complaint on 12 September 2002,
and that the European Court of Human Rights accepted the withdrawal of the complaint

on 3 December 2002.

6.3  The Committee notes that the author’s complaint is not being considered and has not
been considered or reviewed by the European Court of Human Rights, and that it was not
registered as aformal complaint but was withdrawn by the author, and that the withdrawal was
accepted by the Court without consideration of the merits of the issues raised by the author.
The Committee concludes that the present communication is not inadmissible under article 5,
paragraph 2 (a), of the Optional Protocol and the State party’ s reservation thereto.

6.4  The Committee considers that the complaint raises issues relating to article 14,
paragraph 5, of the Covenant; it decidesthat it is admissible and proceeds to a consideration of
the merits.

Consideration of the merits

7. The Committee notes that the main issue in the penal case against the author was the
assessment of his capacity to perform military duty, and that means an assessment of facts.
The Committee further notes the comments made by the State party concerning the nature of
the remedy of judicial review, in particular that the court of second instanceis limited to

an examination as to whether the findings of the trial court amount to arbitrariness or denial
of justice. Asthe Committee has determined in previous cases,® such limited review by a
higher tribunal does not meet the requirements of article 14, paragraph 5. Therefore, the
Committee concludes that the author is a victim of aviolation of article 14, paragraph 5, of
the Covenant.

8. Accordingly, the Human Rights Committee, acting under article 5, paragraph 4, of the
Optiona Protocol to the International Covenant on Civil and Political Rights, is of the view that
the facts before it disclose a violation of article 14, paragraph 5, of the Covenant.

0. Under article 2, paragraph 3 (a), of the Covenant, the author is entitled to an effective
remedy. The author’s conviction must be reviewed in accordance with article 14, paragraph 5,
of the Covenant. The State party is under an obligation to take the necessary measures to ensure
that similar violations do not occur in future.
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10.  Considering that, by becoming a party to the Optional Protocol, the State party has
recognized the competence of the Committee to determine whether there has been aviolation of
the Covenant and that, pursuant to article 2 of the Covenant, the State party has undertaken to
ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in
the Covenant and to provide an effective remedy in the event that a violation has been
established, the Committee wishes to receive from the State party, within 90 days, information
about the measures taken to give effect to the Committee’ s Views.

[Adopted in English, French and Spanish, the Spanish text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

Notes
! Communication No. 701/1996, Gémez Vasquez v. Spain, decision of 20 July 2000,

% The official text of the reservation reads as follows: “The Spanish Government accedes to the
Optional Protocol to the International Covenant on Civil and Political Rights, interpreting
article 5, paragraph 2, of the Protocol to mean that the Human Rights Committee shall not
consider any communication from an individual unlessit has ascertained that the same matter
has not been or is not being examined under another procedure of international investigation or
Settlement.”

% Communication No. 701/1996, Gémez Vasquez v. Spain, decision of 20 July 2000;
communication No. 986/2001, Semey v. Spain, decision of 30 July 2003; communication
No. 1007/2001, Sneiro Fernandez v. Spain, decision of 7 August 2003; communication
No. 1101/2002, Alba Cabriada v. Spain, decision of 1 November 2004.
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S.  Communication No. 1107/2002, El Ghar v. The Libyan Arab Jamahiriya
(Views adopted on 2 November 2004, eighty-second session)*

Submitted by: Loubna El Ghar (not represented by counsel)
Alleged victim: The author

Sate party: Socialist Peopl€e's Libyan Arab Jamahiriya
Date of communication: 14 June 2002 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 2 November 2004,

Having concluded consideration of communication No. 1107/2002 submitted by
Loubna El Ghar under the Optional Protocol to the International Covenant on Civil and
Political Rights,

Having taken into account all written information made available to it by the author of
the communi cation and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor of the communication is Loubna El Ghar, aLibyan citizen born

on 2 September 1981 in Casablanca and residing in Morocco. She claimsto be avictim

of violations by the Socialist People's Libyan Arab Jamahiriya. She does not refer to any
particular provisions of the Covenant, but her allegations would seem to give rise to questions
under article 12 thereof. Sheis not represented by counsel.

1.2  The Covenant and its Optional Protocol entered into force for the Socialist People’s
Libyan Arab Jamahiriya on 23 March 1976 and 16 August 1989 respectively.

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Ms. Christine Chanet,

Mr. Franco Depasquale, Mr. Maurice Glélé Ahanhanzo, Mr. Walter K&in, Mr. Ahmed
Tawfik Khalil, Mr. Ragjsoomer Lallah, Mr. Rafael Rivas Posada, Sir Nigel Rodley,

Mr. Martin Scheinin, Mr. Ivan Shearer, Mr. Hipdlito Solari Y rigoyen and

Mr. Roman Wieruszewski.
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Thefacts as submitted by the author

21  Theauthor, of Libyan nationality, haslived all her lifein Morocco with her divorced
mother and holds a residence permit for that country. As astudent of French law at the

Hassan |1 University faculty of law in Casablanca, she wished to continue her studiesin France
and to specialize in international law. To that end, she has been applying to the Libyan
Consulate in Morocco for a passport since 1998.

2.2  Theauthor claimsthat al her applications have been denied, without any lawful or
legitimate grounds. She notes that although she is an adult, she attached to her application form
an authorization from her father, who is resident in the Libyan Arab Jamahiriya, that was
certified by the Libyan Ministry of Foreign Affairsin order to obtain any official document
required. She adds that in September 2002 the Libyan consul stated, without giving any details,
that on the basis of the pertinent regulations he could not issue her a passport, but could only
provide her with atemporary travel document allowing her to travel to the Libyan Arab
Jamahiriya.

2.3 Theauthor aso contacted the French diplomatic mission in Morocco to ascertain whether
it would be possible to obtain a laissez-passer for France, a request which the French authorities
were unable to comply with.

2.4  Since she had no passport, the author was unable to enrol in the University of
Montpellier | in France.

The complaint

3. The author claims that the refusal by the Libyan Consulate in Casablancato issue her
with a passport prevents her from travelling and studying and constitutes a violation of the
Covenant.

State party’s observations

4.1  Initsobservations of 15 October 2003, the State party provides the following
information. Having been informed of the author’s communication, the Passport and
Nationality Department contacted the Brotherhood Bureau in Rabat, which indicated that as
at 1 September 1999 it had not received any official application for a passport from the author.

4.2  On 6 September 2002, the Passport and Nationality Department asked the
Consulate-General to inform it whether the author had submitted an application for a
passport, given that it had no record of any information concerning Ms. El Ghar.

4.3  On 13 October 2002, the Passport and Nationality Department sent a telegram to the
Consulate-General in Casablanca requesting that the author’ s application should be forwarded, in
the event it had been received, together with all the documents required for the issuing of a

passport.

4.4  The State party allegesthat it is clear from the foregoing that the Libyan authorities
concerned are giving the matter due attention and that the delay is caused by the fact that the
author did not go to the Brotherhood Bureau in Morocco at the proper time. The State party
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points out that there is nothing in the legislation in force to prevent Libyan nationals from
obtaining travel documents when they meet the necessary requirements and submit the
documents requested.

45  Lastly, the State party explains that instructions were sent on 1 July 2003 to the
Brotherhood Bureau in Rabat to issue a passport to Ms. Loubna El Ghar. Moreover, the author
was contacted at home by telephone and told that she could go to the Libyan Consulate in
Casablancato collect her passport.

Comments of the author on the State party’s observations

5.1  Inher comments of 24 November 2003 concerning the official date of the submission
of her passport application, the author points out that she had initiated procedures as early

as 1998, when her mother went to Libyato seek her father’s permission to obtain a passport
(see paragraph 2.2). She adds that the actual date of her official application for a passport
was 25 February 1999.

5.2  With regard to the Passport and Nationality Department and the date

of 6 September 2002 mentioned by the State party (see paragraph 4.2), the author recalls that

on 18 September 2002, during one of her visitsto the Libyan Consulate-General to find out the
status of her application, the Libyan officials had indicated that they were unable to give her a
passport but would give her alaissez-passer for Libya. The laissez-passer, which was issued that
very day and has been submitted by the author, clearly states that “in view of the fact that sheisa
native of Morocco and has not obtained a passport, this travel document isissued to enable her to
return to national territory”.

5.3  Theauthor confirms that she received atelephone call on 1 August 2003 from the
Libyan Ambassador to the United Nations Office at Genevainforming her that she could go to
the Libyan Consulate-General in Casablancato collect her passport, a communiqué to that effect
having been sent by the Passport Department. On the same day the author went to the Consulate
with all the documents likely to be needed for the collection of her passport. However, the
Libyan officials denied having received the above-mentioned communiqué. Upon her return
home, the author called the Libyan Ambassador to the United Nations in Genevato tell her what
had happened, and two days later returned to the Consulate. The author explains that the consul
himself told her that there was no need for her to go there each time, and that she would be
contacted as soon as the communiqué in question was received. Since then the author has been
unable to obtain a passport and thus go abroad to continue her studies.

54  Theauthor addsthat it isimpossible for her to request legal aid with a view to bringing
court proceedings against the Libyan authorities from Morocco, and that she cannot lodge an
appeal alleging an abuse of authority.

Consideration of admissibility

6.1  Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with rule 87 of its rules of procedure, decide whether or not it is
admissible under the Optional Protocol to the Covenant.
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6.2 Asitisobligedto do so pursuant to article 5, paragraph 2 (a), of the Optional Protocol,
the Committee ascertained that the same matter is not being examined under another procedure
of international investigation or settlement.

6.3  Having taken note of the author’s arguments concerning the exhaustion of domestic
remedies, namely the obstacles standing in the way of any request for legal aid and of an appeal
against the decision of the Libyan authorities from Morocco, and given the absence of any
relevant objection to the admissibility of the communication by the State party, the Committee
considersthat the provisions of article 5, paragraph 2 (b), of the Optional Protocol do not
preclude it from considering the communication.

6.4  The Committee considers that the author’s claim may give rise to issues under article 12,
paragraph 2, of the Covenant and therefore proceeds to consider them on the merits, in
accordance with article 5, paragraph 2, of the Optional Protocol.

Consideration of the merits

7.1  TheHuman Rights Committee has considered this communication in the light of al the
written information made available to it by the parties, in accordance with article 5, paragraph 1,
of the Optional Protocol.

7.2  The Committee notes that to date the author has been unable to obtain a passport from the
Libyan consular authorities even though, according to the authorities own statements, her
official application dates back at least to 1 September 1999. Moreover, it isclear that initidly,
on 18 September 2002, the Libyan consul had indicated to the author that it was not possible to
issue her a passport but that she could be given alaissez-passer for Libya, by virtue of a
regulation that was explained neither orally nor on the laissez-passer itself. The passport
application submitted to the Libyan Consulate was thus rejected without any explanation of the
grounds for the decision, the only comment being that since the author “is a native of Morocco
and has not obtained a passport, this travel document [laissez-passer] isissued to enable her to
return to national territory”. The Committee considers that this laissez-passer cannot be
considered a satisfactory substitute for avalid Libyan passport that would enable the author to
travel abroad.

7.3  The Committee notes that subsequently, on 1 July 2003, the Passport Department sent a
communigué to the Libyan consular authorities in Morocco with aview to granting the author a
passport; this information was certified by the State party, which produced a copy of the
document. The State party alleges that the author was contacted personally by telephone at
home and told to collect her passport from the Libyan Consulate. However, it appears that thus
far, despite the author’ s two visits to the Libyan Consulate, no passport has been issued to her,
through no fault of her own. The Committee recalls that a passport provides a national with the
means “to leave any country, including his own”, as stipulated in article 12, paragraph 2, of the
Covenant, and that owing to the very nature of the right in question, in the case of a national
residing abroad, article 12, paragraph 2, of the Covenant imposes obligations both on the
individual’s State of residence and on the State of nationality, and that article 12, paragraph 1, of
the Covenant cannot be interpreted as limiting Libya s obligations under article 12, paragraph 2,
to nationals living in itsterritory. The right recognized by article 12, paragraph 2, may, by virtue
of paragraph 3 of that article, be subject to restrictions “which are provided by law [and] are
necessary to protect national security, public order (ordre public), public health or morals or the
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rights and freedoms of others, and are consistent with the other rights recognized in the present
Covenant”. Thus there are circumstances in which a State may, if the law so provides, refuse to
issue a passport to one of its nationals. In the present case, however, the State party has not put
forward any such argument in the information it has submitted to the Committee but has actually
assured the Committee that it issued instructions to ensure that the author’ s passport application
was successful, a statement that was not in fact followed up.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
before it disclose aviolation of article 12, paragraph 2, of the Covenant insofar as the author was
denied a passport without any valid justification and subjected to an unreasonable delay, and asa
result was prevented from travelling abroad to continue her studies.

9. In accordance with article 2, paragraph 3, of the Covenant, the State party is under an
obligation to ensure that the author has an effective remedy, including compensation. The
Committee urges the State party to issue the author with a passport without further delay. The
State party is also under an obligation to take effective measures to ensure that similar violations
do not recur in future.

10.  The Committee recalls that by becoming a State party to the Optional Protocol, the
Socialist Peopl€'s Libyan Arab Jamahiriya has recognized the competence of the Committee to
determine whether there has been a violation of the Covenant and that, pursuant to article 2 of
the Covenant, the State party has undertaken to ensure to al individuals within its territory and
subject to its jurisdiction the rights recognized in the Covenant and to ensure an effective and
enforceable remedy when aviolation has been disclosed. The Committee therefore wishes to
receive from the State party, within 90 days following the submission of these Views,
information about the measures taken to give effect to them. The State party is also requested to
publish the Committee's Views.

[Adopted in English, French and Spanish, the French text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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T. Communication No. 1110/2002, Rolando v. The Philippines
(Views adopted on 3 November 2004, eighty-second session)*

Submitted by: Pagdayawon Rolando (represented by counsel,
Mr. Theodore O. Te, of the Free Legal
Assistance Group (FLAG))

Alleged victim: The author

Sate party: The Philippines

Date of initial communication: 22 July 1998 (initial submission)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 3 November 2004,

Having concluded its consideration of communication No. 1110/2002, submitted to the
Human Rights Committee on behalf of Mr. Pagdayawon Rolando, under the Optiona Protocol to
the International Covenant on Civil and Political Rights,

Having taken into account all written information made available to it by the author of
the communication, and the State party,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1.1  Theauthor of the communication is Pagdayawon Rolando, a Filipino national, currently
detained at New Bilibid Prisons, Muntinlupa City. He claimsto be avictim of violations of
article 5, paragraph 2, article 6 paragraphs 1 and 2, article 7, article 9 paragraphs 1, 2, 3 and 4,
article 10, paragraph 1, and article 14 paragraphs 1, 2, and 5, of the Covenant. He s represented
by counsel. The Optional Protocol entered into force for the State party on 22 November 1989.

1.2  On 28 August 2002, the Human Rights Committee, through its Special Rapporteur on
new communications, requested the State party, pursuant to rule 86 of its rules of procedure, not
to carry out the death sentence against the author whilst his case was before the Committee.

* The following members of the Committee participated in the examination of the present
communication: Mr. Abdelfattah Amor, Mr. Nisuke Ando, Ms. Christine Chanet,

Mr. Franco Depasquale, Mr. Maurice Glelé Ahanhanzo, Mr. Walter Kdlin,

Mr. Ahmed Tawfik Khalil, Mr. Rajsoomer Lallah, Mr. Rafael Rivas Posada,

Sir Nigel Rodley, Mr. Martin Scheinin, Mr. Ivan Shearer, Mr. Hipdlito Solari Y rigoyen,
Ms. Ruth Wedgwood, Mr. Roman Wieruszewski and Mr. Maxwell Y alden.

The text of two individual opinions signed by Committee members Mr. Martin Scheinin,
Ms. Christine Chanet, Mr. Rajsoomer Lallah, Ms. Ruth Wedgwood and Mr. Nisuke Ando.
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1.3 On 20 October 2003, following information to the affect that the State party intended to
execute the author, the Human Rights Committee, through its Special Rapporteur on new
communications, reiterated its request, pursuant to rule 86 of its rules of procedure, not to
execute the author whilst his case is before the Committee.

Thefacts as presented by the author

21  In September 1996, the author was arrested and detained at a police station, without a
warrant. He wastold that he was being detained after allegations made by his wife of the rape
of his stepdaughter. Before, the author was employed as a police officer. He requested to see
his arrest warrant and a copy of the formal complaint, but did not receive a copy of either.

He claims that he was not informed of hisright to remain silent or of hisright to consult a
lawyer, as required under article I11, section 12 (1) of the Philippine Constitution of 1987.

On 1 November 1996, he was released. Throughout his detention, he was not brought before
any judicia authority, nor was he formally charged with an offence.

2.2  On 27 January 1997, he was arrested again and charged with the rape of his stepdaughter
Lori Pagdayawon, under article 335, paragraph 3, of the Revised Penal Code, as amended. He
claims that he was not informed of hisright to remain silent or hisright to consult alawyer. He
also claims that the first opportunity he had to engage a private lawyer was at the inquest. The
same lawyer represented him throughout the proceedings. On 27 May 1997, the Regional Trial
Court of Davao City found him guilty as charged and sentenced him to death, as well asto pay
the sum of 50,000 pesos to the victim.> According to the author, the death penalty is mandatory
for the crime of rape; it is acrime against the person by virtue of Republic Act No. 8353.

2.3  On 15 February 2001, under its automatic review procedure, the Supreme Court affirmed
the death sentence of the Trial Court but increased the author’s civil liability to 75,000 pesos and
“an additional award of 50,000 pesos by way of moral damages’.? According to the author, the
Supreme Court followed its usual practice of not hearing the testimony of any witnesses during
the review process, relying solely upon the lower courts appreciation of the evidence. It
reiterated its position, established in previous case law,? about the weight given to the testimony
of young women who make allegations of rape, by stating that “[t]he testimony of arape victim,
who is young and of tender age, is credible and deserves full credit, especially where the facts
point to her having been the victim of a sexual assault. Certainly would not make public the
offence and, undergo the trial and humiliation of a public trial if she had not in fact been raped”.
According to the author, the only effective test which the court has laid down to test the veracity
of the alleged victim’ s allegation is the willingness of the victim to submit herself to a medical
examination and endure the ordeal of court proceedings.

24  Theauthor describes the procedure set out in paragraph 7 () of EP 200, issued by the
Bureau of Corrections pursuant to Republic Act 8177, for his execution. It provides that the
condemned individual shall only be notified of the execution date at dawn on the date of
execution and that the execution must take place within 8 hours of the accused being so
informed. No provision is made for notifying the family of the condemned person. The only
contact that the accused may have iswith acleric or with hislawyer. Contact can only take
place through a mesh screen.
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The complaint

3.1 Theauthor claimsthat hisinitial detention wasillegal and in violation of article 9,
paragraphs 1, 2, 3 and 4. He claimsthat the failure to grant him accessto a lawyer during this
first period in detention amounts to aviolation of article 14, paragraph 1, asit reduced his
chances of receiving afair trial.

3.2  Theauthor claims that the Supreme Court’s position, reiterated in the present case, to
accept the rape victim’ s testimony as being true per se, constitutes a violation of the hisright to
be presumed innocent and equal before the courts, in accordance with article 14, paragraph 2.

It also is said to congtitute a violation of the equality clause of article 14, paragraph 1, aswell as
hisright to afair trial. It is submitted that the court’ s failure to observe the author’ s right to be
presumed innocent and to “ effectively reverse the burden of proof in favour of the prosecution”
demonstrates a manifest violation of the obligation of impartiality on the part of the judge.

He argues that, as the same position was adopted in this case by the Regional Trial Court the
presumption of innocence was no longer effective and the author did not receive afair trial.

3.3  Theauthor adds that the Supreme Court’ s practice not to hear the testimony of any
witnesses during the review process and therefore relying upon the lower courts appreciation of
the evidence, amounts to afailure to undertake a review within the meaning of article 14,
paragraph 5, of the Covenant. In this current case one of the author’ s arguments to the Supreme
Court was that the trial court erred in weighting the testimony of Lori Pagdayawon. In hisview,
in order to have undertaken an adequate review, the Supreme Court should hear the victim to test
the veracity of her testimony.

34  Theauthor claimsthat the extension of the death penalty to crimes such as rape by virtue
of the 1997 Republic Act No. 8353 violates the State party’s obligation to restrict the death
penalty to the “most serious crimes’, in accordance with article 6. He argues that according to
the Economic and Social Council 1984 resolution on the * saf eguards guaranteeing the protection
of rights and freedoms of those facing the death penalty” adopted in 1984, the phrase “most
serious crimes’ must be understood as crimes not going beyond intentional crimes with lethal or
other extremely grave consequences.* The author refers to the growing international consensus
against the death penalty and the fact that the statutes of the International Criminal Tribunal for
the Former Yugoslavia, the International Criminal Tribunal for Rwanda, and the International
Criminal Court make no provision for the application of the death penalty.

3.5 Heclamsthat if he wereto be put to death, the procedure for executionsin forcein the
Philippines, as set out in document EP 200, in which he would only be given a maximum of
eight hours notice prior to execution, makes no provision to enable him to say hisfinal farewell
to family members, and only provides contact with hislawyer and cleric through a mesh screen,
would subject him to inhuman and degrading punishment, and fail to respect the inherent dignity
of the human person, guaranteed by articles 7 and 10, paragraph 1, of the Covenant. The author
contends that such treatment is psychological/mental torture similar to the “death row
phenomenon”.

3.6  Theauthor addsthat by reintroducing the death penalty for “heinous crimes’, as set out
in RA 7659, the State party violated article 6 of the Covenant. He argues specifically that
paragraphs 1, 2 and 6 of article 6 if read together, support the conclusion that once a State has
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abolished the death penalty, it is not open to that State to reintroduce it. Further an “extensive
interpretation” of article 5, paragraph 2, of the Covenant which would allow a State party to
reintroduce the death penalty would run counter to this provision.

I ssues and proceedings before the Committee
Consideration of admissibility

4.1  The communication with its accompanying documents was transmitted to the State party
on 28 August 2002. The State party did not respond to the Committee’ s request, under

rule 86/91 of the rules of procedure, to submit information and observations in respect of the
admissibility and merits of the communication, despite several reminders addressed to it. The
Committee recallsthat it isimplicit in article 4, paragraph 2, of the Optional Protocol that a State
party examine in good faith all the allegations brought against it, and that it provide the
Committee with all the information at its disposal. In light of the failure of the State party to
cooperate with the Committee on the matter before it, due weight must be given to the author’s
allegations, to the extent that they have been adequately substantiated.

4.2  Before considering the claims contained in the communication, the Human Rights
Committee must, in accordance with rule 87 of the rules of procedure, decide whether or not it is
admissible under the Optional Protocol to the Covenant.

4.3  The Committee has ascertained, as required under article 5, paragraph 2 (a), of the
Optional Protocol, that the matter is not being examined under another procedure of international
investigation or settlement. With respect to the requirement of exhaustion of domestic remedies,
the Committee notes that the State party has not claimed that there are any domestic remedies
that could be exhausted by the author.

4.4  Astothe clam that the author was denied the right to be presumed innocent, in accepting
the testimony of the minor victim, the Committee notes that on areview of the judgements of the
Regional Trial Court and the Supreme Court, the judiciary did take the minor victim’s age into
account in assessing her testimony and did consider that arapetrial is of such an ordeal that it
would be unlikely to institute such proceedings if arapein fact had not occurred. However,
these were not the only considerations addressed by the Regional Trial Court and the Supreme
Court. Both courtstook into account, inter alia, medical evidence and witness statements in the
evaluation of the facts and evidence in the case. The Committee has also noted the statement, in
the judgement of the Regional Trial Court, which confirms that “on the whole, the evidence for
the prosecution has overcome the accused’ s constitutional presumption of innocence. The
prosecution has established the guilt of the accused beyond reasonable doubt. The evidence of
the accused, consisting merely of denial, did not overcome the probative weight of the
prosecution’ s evidence which established his guilty beyond reasonable doubt.” The Committee
reiterates its jurisprudence’ that the evaluation of facts and evidence is best left for the courts of
States parties to decide, unless the evaluation of facts and evidence was clearly arbitrary or
amounted to adenial of justice. Asthe author has provided no evidence to demonstrate that the
courts' decisions were clearly arbitrary or amounted to adenial of justice, the Committee
considersthis claim inadmissible under article 2, of the Optional Protocol for non-substantiation
for purposes of admissibility. For these reasons, the Committee concludes that thisclaimis
inadmissible.
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45  Astotheauthor’s claim that hisrights were violated under article 14, paragraph 5, asthe
Supreme Court did not hear the testimony of the witnesses but relied on the first instance
interpretation of the evidence provided, the Committee recalls its jurisprudence that a“factual
retrial” or “hearing de novo” are not necessary for the purposes of article 14, paragraph 5.°
Accordingly, this part of the communication is therefore inadmissible as incompatible with the
provisions of the Covenant, under article 3 of the Optiona Protocol.

4.6  The Committee finds the remaining claims raised by the author to be admissible and
therefore proceeds to a consideration of the merits of the claims relating to articles 6, 7; 10,
paragraph 1; 9 and 14, paragraph 3 (d), of the Covenant.

Consideration of the merits

51  TheHuman Rights Committee has considered the present communication in light of all
the information made available to it by the parties, as provided in article 5, paragraph 1, of the
Optional Protocol.

5.2  The Committee notes from the judgements of both the Regional Trial Court and the
Supreme Court, that the author was convicted of statutory rape under article 335 of the Revised
Penal Code, as amended by section 11 of Republic Act No. 8353 (see footnote 2 below), which
provides that “[t]he death penalty shall be imposed if the crime of rape is committed with any of
the following attendant circumstances: 1. When the victim is under eighteen (18) years of age
and the offender is a parent, ascendant, step-parent, guardian, relative by consanguinity or
affinity within the third civil degree, or the common-law spouse of the parent of thevictim ...”
Thus, the death penalty was imposed automatically by operation of article 335 of the Revised
Penal Code, as amended. The Committee recalls its jurisprudence that the automatic and
mandatory imposition of the death penalty constitutes an arbitrary deprivation of life, in violation
of article 6, paragraph 1, of the Covenant, in circumstances where the death penalty is imposed
without any possibility of taking into account the defendant’s personal circumstances or the
circumstances of the particular offence.” It also notes that rape, under the law of the State party
isabroad notion and covers crimes of different degrees of seriousness. It follows that the
automatic imposition of the death penalty in the author’ s case, by virtue of the application of
article 335 of the Revised Penal Code, as amended, violated his rights under article 6,

paragraph 1, of the Covenant.

53 Inlight of the above finding of aviolation of article 6 of the Covenant, the Committee
need not address the author’ s remaining claims under paragraphs 1, 2 and 6 of article 6, which all
concern the imposition of capital punishment in this case.

54  The Committee notes the author’ s claims of violations under articles 7 and 10,

paragraph 1, on account of the fact that he would not be notified of the date of his execution until
dawn of the day in question, whereupon he would be executed within 8 hours and would have
insufficient time to bid farewell to family members and organize his personal affairs. It further
notes the State party’ s contention that the death sentence shall be carried out “not earlier than
one (1) year nor later than eighteen (18) months after the judgement has become final and
executory, without prejudice to the exercise by the President of his executive clemency powers at
all times’.®2 The Committee understands from the legislation that the author would have at least
one year and at most 18 months, after the exhaustion of all available remedies, during which he
may make arrangements to see members of his family prior to notification of the date of

165



execution. It also notes that, under section 16 of the Republic Act No. 8177, following
notification of execution he would have approximately eight hours to finalize any personal
matters and meet with members of hisfamily. The Committee reiteratesits prior jurisprudence
that the issue of awarrant for execution necessarily causes intense anguish to the individual
concerned and is of the view that the State party should attempt to minimise this anguish as far
aspossible.” However, on the basis of the information provided, the Committee cannot find that
the setting of the time of the execution of the author within eight hours after notification,
considering that he would already have had at least one year following the exhaustion of
domestic remedies and prior to notification to organize his persona affairs and meet with family
members, would violate his rights under articles 7, and 10, paragraph 1.

55  Astotheauthor’sclaims under article 9, in light of the State party’ s failure to contest the
factual submissions of the author, the Committee concludes that, upon arrest in September 1996,
the author was not informed, at the time of arrest, of the reasons for his arrest and was not
promptly informed of the charges against him; that the author was arrested without a warrant and
hence in violation of applicable domestic law; and that after his arrest, he was not brought
promptly before ajudge. Consequently, there has been aviolation of article 9, paragraphs 1, 2
and 3, of the Covenant.

56  Astotheauthor’s uncontested claim that he did not have access to alawyer during his
initial period of detention, and that during both periods of detention, he was not informed of his
right to legal assistance, the Committee finds a violation of article 14, paragraph 3 (d), of the
Covenant.

6. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
as found by the Committee reveal aviolation by the Philippines of articles 6, paragraphs 1, 9,
paragraphs 1, 2 and 3 and 14, paragraph 3 (d) of the International Covenant on Civil and Political
Rights.

7. Pursuant to article 2, paragraph 3 (@) of the Covenant, the Committee concludes that the
author is entitled to an appropriate remedy including commutation of his death sentence. The
State party is under an obligation to avoid similar violations in the future.

8. Bearing in mind that, by becoming a State party to the Optional Protocol, the State party
has recognized the competence of the Committee to determine whether there has been aviolation
of the Covenant or not and that, pursuant to article 2 of the Covenant, the State party has
undertaken to ensureto all individuals within its territory and subject to its jurisdiction the rights
recognized in the Covenant and to provide an effective and enforceable remedy in case a
violation has been established, the Committee wishes to receive from the State party, within

90 days, information about the measures taken to give effect to its Views. The Committee is aso
requested to publish the Committee’s Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subsequently to beissued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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Notes

! The judgement reads as follows: “The crime committed is statutory rape. The penalty
imposable, considering the circumstances of relationship being present, is the supreme penalty of
death. The court isleft with no aternative but to obey the mandate of the law in the imposition
of the penalty. In the language of the Supreme Court in People v. Leo Echegaray, G.R.

No. 117472, June 25, 1996, ‘ The law has made it inevitable under the circumstances of this case
that the accused-appel lant face the supreme penalty of death.””

2 The Supreme Court stated that the author was sentenced under section 11 of Republic Act

No. 7659, which states inter alia that “ The death penalty shall also be imposed if the crime of
rape is committed with any of the following attendant circumstances. 1. When thevictimis
under eighteen (18) years of age and the offender is a parent, ascendant, step parent, guardian,
relative by consanguinity or affinity with the third civil degree, or the common-law spouse of the
parent of thevictim ...”. The court stated that “ The qualifying circumstances of minority and
relationship that would warrant imposition of the death penalty were specifically aleged and
proven.”

% Peoplev. Tao, G.R. No. 133872, 5 May 2000; People v. Amigable, G. R No. 133857,
31 March 2000; People v. Sampior, G. R No. 117691, 1 March 2000.

4 Resolution 39/118 of 14 December 1984.
> Ramil Rayosv. The Philippines, case No. 1167/2003, Views of 27 July 2004.
 pererav. Australia, case No. 536/93, and H.T.B. v. Canada, case No. 534/1993.

" Thompson v. S. Vincent & The Grenadines, case No. 806/1998, Views of 18 October 2000;
and Kennedy v. Trinidad & Tobago, case No. 845/1998, Views of 26 March 2002,
Carpo v. The Philippines, case No. 1077/2002, Views of 6 May 2002.

8 Section 1, Republic Act No. 8177.

° Pratt and Morgan v. Jamaica, case No. 210/1986 and 225/1987, Views adopted
on 6 April 1989.
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Individual opinion of Committee members Mr. Martin Scheinin,
Ms. Christine Chanet and Mr. Rajsoomer Lallah
(partly dissenting)

We arein full support of the Committee's finding of aviolation of article 6, paragraph 1,
of the Covenant, due to categorization of the author’s mandatory death penalty as arbitrary
deprivation of life. In thisrespect, the case affirms and builds upon the Committee’s earlier
case law, as established in Thompson v. &. Vincent and the Grenadines (communication
No. 806/1998), Kennedy v. Trinidad and Tobago (communication No. 845/1998), Carpo et al. v.
The Philippines (communication No. 1077/2002) and Ramil Rayos v. The Philippines
(communication No. 1167/2003).

However, we dissent in respect of paragraph 5.3 of the Views where the Committee
concluded that it need not address the author’ s other claims related to article 6. Although the
majority aso here follows the Committee's earlier Views in Carpo, decided on 28 March 2003,
we are of the opinion that the time has come to address the question of the compatibility with
article 6 of the reintroduction of capital punishment in a country that once abolished it. Since the
decision in Carpo - in which we participated - two important developments have taken place, on
the basis of which the issue now isin our view ripe for assessment by the Committee.

Firstly, in October 2003 the Committee considered the second periodic report by the
Philippines, in which context the issue of capital punishment was addressed from various
perspectives and the Committee’ s understanding of the law and practice of the State party was
greatly enhanced (see, the State party report CCPR/C/PHL/2002/2, the Committee’ s summary
records CCPR/C/SR.2138, 2139 and 2140, and the Committee’ s concluding observations
CCPR/CO/79/PHL).

Secondly, already in the next session after the disposal of the Carpo case, the Committee
addressed the compatibility with article 6 of the reintroduction of capital punishment, once
abolished. Thiswas donein the case of Roger Judge v. Canada (communication No. 829/1998),
decided on 5 August 2003, where the Committee held that Canada, despite having abolished
capital punishment, violated article 6 by deporting the author of the communication to another
country where he would face the risk of the death penalty. It isto be pointed out that the finding
was not made on the basis that Canada was a party to the Second Optional Protocol, which it is
not, nor on the basis that the author would risk a violation of article 6 in the receiving country.
The issue was whether exposing a person to the risk of facing capital punishment in another
country was per sein violation of article 6 when done by an abolitionist country.

The answer given by the Committee was affirmative:

“10.4 Inreviewing its application of article 6, the Committee notes that, as required by
the Vienna Convention on the Law of Treaties, atreaty should be interpreted in good
faith and in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose. Paragraph 1 of article 6, which
states that * Every human being has the inherent right to life ..., isagenera rule: its
purpose isto protect life. States parties that have abolished the death penalty have an
obligation under this paragraph to so protect life in al circumstances. Paragraphs 2 to 6
of article 6 are evidently included to avoid areading of the first paragraph of article 6,
according to which that paragraph could be understood as abolishing the death penalty
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as such. Thisconstruction of the article is reinforced by the opening words of

paragraph 2 (‘ In countries which have not abolished the death penalty ...") and by
paragraph 6 (‘Nothing in this article shall be invoked to delay or to prevent the abolition
of capital punishment by any State party to the present Covenant.’). In effect,
paragraphs 2 to 6 have the dual function of creating an exception to theright to lifein
respect of the death penalty and laying down limits on the scope of that exception. Only
the death penalty pronounced when certain elements are present can benefit from the
exception. Among these limitations are that found in the opening words of paragraph 2,
namely, that only States parties that * have not abolished the death penalty’ can avail
themselves of the exceptions created in paragraphs 2 to 6. For countries that have
abolished the death penalty, there is an obligation not to expose a person to the real risk
of its application. Thus, they may not remove, either by deportation or extradition,
individuals from their jurisdiction if it may be reasonably anticipated that they will be
sentenced to death, without ensuring that the death sentence would not be carried out.”
(emphasis added)

To any reader familiar with the issue of capital punishment, it is clear that the Committee
in the quoted paragraph decided not only its position in respect of “indirect” reintroduction of
capital punishment, where an abolitionist country sending someone to face the death penalty in
another country, but also what comes to direct reintroduction by allowing in its own law for the
death penalty after first abolishing it.

Hence, the legal issue of whether reintroduction of capital punishment after once
abolishing it isin breach of article 6 has been clarified after the adoption of the Committee’s
Viewsin Carpo. What remains undecided is the factual issue whether the constitutional and
legislative changes made in the Philippines in 1987 amounted to the abolition of capital
punishment. Thisistheissue that could - and in our view should - have now been addressed by
the Committee. The magjority of Committee members considered that there was no need to
address the issue in the current case, without discussing its merits.

The Covenant entered into force in respect of the Philippines on 23 January 1987 without
any reservations. From that date onwards it was bound by the full spectrum of obligations that
stem from article 6 of the Covenant. Immediately on 2 February 1987, anew Constitution took
effect following approval by the people consulted by plebiscite. That Constitution, in
article 3 (19) (1), removed the death penalty from the applicable law of the land in the following
terms:

“Executive fines shall not be imposed, nor cruel, degrading or inhuman
punishment inflicted. Neither shall the death penalty be imposed, unless for compelling
reasons involving heinous crimes, the Congress hereafter provides for it. Any death
penalty already imposed shall be reduced to reclusion perpetua.”

From 1987 to 1993, the legal order of the Philippines did not include a possibility to
sentence a person to death, or even the institution of capital punishment. Hence, the situation
was different from a mere moratorium where capital punishment remainsin the law in books
but its application is suspended in practice. On 13 December 1993, the Philippine Congress,
by way of Republic Act No. 7659, adopted new |egislation that again included the death penalty
for anumber of crimes. Asis clear from the above-quoted provision of the Constitution,
capital punishment could be brought back to application only through new legislative decision.
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Such decision was taken in 1993, and athough the constitutionality of the measure was
contested, it was, for the purposes of domestic constitutional law, as distinct from compliance
with the Covenant, upheld by the Supreme Court in the case of People v. Echegaray

(GR No. 117472, judgement of 7 February 1997). In this ruling the Supreme Court, by a
majority, held that new laws authorizing capital punishment were not unconstitutional. A part
of the majority’ s reasoning was:

“Article 11, section 19 (1) of the 1987 Constitution plainly vestsin Congress the
power to reimpose the death penalty ‘for compelling reasons involving heinous crimes'.
This power is not subsumed in the plenary legidative power of Congress, for it is subject
to aclear showing of ‘compelling reasons involving heinous crimes.” The constitutional
exercise of thislimited power to reimpose the death penalty entails (1) that Congress
define or describe what is meant by heinous crimes; (2) that Congress specify and
penalize by death, only crimes that qualify as heinous in accordance with the definition or
description set in the death penalty bill and/or designate crimes punishable by reclusion
perpetuato death in which latter case, death can only be imposed upon the attendance of
circumstances duly proven in court that characterize the crime to be heinousin
accordance with the definition or description set in the death penalty bill; and (3) that
Congress, in enacting this death penalty bill be singularly motivated by ‘ compelling
reasons involving heinous crimes.’”

What is clear to us on the basis of this and other passages of the ruling is that the
Supreme Court’ s assessment was limited to the domestic constitutional issue and did not extend
to the question whether the enactment of the 1987 Constitution amounted to an abolition in the
meaning of article 6, paragraph 2, of the Covenant, and what would be the consequences under
the Covenant if it did. Nevertheless, wefind it proper to quote also a particularly articulate
minority opinion, also written in the framework of domestic constitutional law rather than
international law:

“... the Constitution did not merely suspend the imposition of the death penalty,
but in fact completely abolished it from the statute books. The automatic commutation or
reduction to reclusion perpetua of any death penalty extant as of the effectivity of the
Consgtitution clearly recognizes that, while the conviction of an accused for a capital
crime remains, death as penalty ceased to exist in our penal laws and thus may no longer
be carried out. Thisisthe clear intent of the framers of our Constitution.”

In the above description of the sequence of events we have avoided expressing a position
as to whether what happened in the Philippinesin 1987 amounted to an abolition of the death
penalty in the sense of article 6, paragraph 2, of the Covenant. It is now time to answer that
question.

Asthe Committee notes in paragraph 4.1 of its Viewsin the current case, the Philippines
has not furnished the Committee with any submissions in response to the communication. This
Is of course regrettable but cannot prevent the Committee from establishing the facts in the light
of the materia it hasin its possession.

In our view the distinction between abolition and a moratorium is decisive. In 1987 the
Philippines removed capital punishment from it legal order, so that no provision of criminal law
included a possibility to sentence any person to death. The death penalty could not be applied on
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the basis of the reference to it in the Constitution. On the contrary, the Constitution itself made it
very clear that capital punishment had been removed from the legal order, i.e., abolished. The
fact that the Constitution came to include a kind of domestic reservation, meaning that not every
form of reintroducing capital punishment would be unconstitutional, has no relevance for the
substantive contents or application of article 6 of the Covenant as an international treaty.

Hence, our conclusion is that, for purposes of article 6, paragraph 2, of the Covenant, the
Philippines abolished capital punishment in 1987 and reintroduced it in 1993. Subsequent to
that, the author of the current communication was sentenced to death. This constituted, in our
view, aviolation of article 6 of the Covenant. Thisviolation is separate from and additional to
the violation of article 6 established by the Committee on the basis of the mandatory nature of
the death sentence.

Our conclusion is supported by the State party’ s own arguments submitted to the
Commiittee in the earlier Carpo case. Although the State party failed to cooperate with the
Committee in the current case, it is of relevance now that before the Committee’ s disposition of
Carpo, the State party argued as follows:

(1) “That the Philippines, under the 1987 Constitution, had decided to abolish
it [the death penalty] did not disable its legislature from again imposing such a penalty
for the Constitution itself allows for itsimposition.”

(2 “... the congtitutionality of the death penalty law is amatter for the State
party to decide. The Committeeis not empowered to interpret the constitution of a State
party for purposes of determining whether such State party is complying with its
obligations under the Covenants.”

3 Article 6, paragraph 2, of the Covenant ‘ does not refer to countries that
have once abolished the death penalty: it smply refersto countries that have existing
death penalty statutes.”

Statement (1) is correct as amatter of Filipino constitutional law but at the same time
amounts to an admission that the sequence of events should be categorised as abolition followed
by reintroduction. Statement (2) istechnically correct but does not affect the Committee’s
competence to interpret article 6 of the Covenant. Statement (3) is manifestly incorrect in the
light of the opening words of article 6, paragraph 2: “In countries that which have not abolished
the death penalty, sentence of death may be imposed ... .”

Over the more than 25 years of its existence, the Human Rights Committee has
developed singularly important jurisprudence on the issue of the right to life and its effect of
narrowing down any application of capital punishment. Although it is clear that the drafters of
the Covenant could not reach agreement about outlawing capital punishment, they nevertheless
included in the detailed provisions of article 6 anumber of restrictions on the application of this
ultimate punishment which many states, supreme or constitutional courts in various parts of the
world, eminent jurists, academics and members of the general public regard as inhuman.
Through arigorous application of the various elements of article 6 the Committee hasin its
jurisprudence managed to develop international scrutiny over the application of the death penalty
without, however, reading atotal ban against it into article 6. Some of the most important
dimensions of this voluminous jurisprudence relate to the effect of aviolation of theright to a
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fair trial in proceedings leading to capital punishment constituting not only aviolation of

article 14 but also of article 6, to the categorization of mandatory death penalty for a broadly
defined crime as arbitrary deprivation of life, to the scope of the notion of “most serious crimes’
in paragraph 2 of article 6 and, in Judge, to the issue of indirect reintroduction of capital
punishment through an abolitionist country deporting a person to face arisk of it elsewhere, as
violations of article 6. Furthermore, with referenceto article 7 of the Covenant, the Committee
has also decided that certain forms of execution, aswell as prolonged stay on death row if
accompanied by “further compelling circumstances’, constitute violations of the Covenant. All
this jurisprudence has, together with the exclusion of certain categories of persons from capital
punishment in the text of article 6, in effect narrowed down any use of capital punishment. It
may well be that one day the Committee will find sufficient grounds to conclude that in the light
of evolving public opinion, state practice and case law from various jurisdictions, any form of
execution constitutes an inhuman punishment in the meaning of article 7.

Future cases will show whether thiswill indeed be the line of further evolution in the
Committee' sjurisprudence. Beit asit may, in our view the Committee should in the current
case have followed its interpretation aready expressed in Judge and addressed the question
whether the Philippines violated article 6 by reintroducing capital punishment in 1993, after
abolishing itin 1987. Asexplained above, our answer is affirmative.

(Sgned): Martin Scheinin

(Sgned): Christine Chanet

(Sgned): Rajsoomer Lallah
[Donein English, French and Spanish, the English text being the original version.

Subsequently to beissued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]
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Individual opinion of Committee members
Ms. Ruth Wedgwood and Mr. Nisuke Ando

Consistent with our separate opinions in Carpo v. The Philippines, case No. 1077/20002,
6 May 2002, we are unable to join in paragraph 5.2 of the Committee’s Views. In addition, we
do not agree with the dissenting views of Mr. Scheinin, Ms. Chanet, and Mr. Lallah in this case.
The Committee has never suggested, and does not suggest in this case, that a state party should
be thwarted in its reform of penalty provisions by an expansionist reading of article 6 (2) of the
Covenant. The State party here has amended its national constitution to limit the death penalty
to “heinous offences’” and has accordingly rewritten its criminal statutes. This was a good-faith
attempt to abide by the Covenant obligation to use the death penalty “only for the most serious
crimes’. Protocol Il of the Covenant provides a separate modality for those States willing to
abolish the death penalty in al cases. It would only discourage amelioration of penalty
provisions to suggest that even atemporary suspension during a period of legislative reform
should prohibit a narrowed application of the death penalty. Such areading is not supported by
the language or travaux preparatoires of article 6 (2), and would defeat the very endsiits
proponents seek.

(Sgned): Ruth Wedgwood
(Sgned): Nisuke Ando

[Done in English, French and Spanish, the English text being the original version.
Subsequently to be issued aso in Arabic, Chinese and Russian as part of the Committee’s
annual report to the General Assembly.]

173



U. Communication No. 1119/2002, Leev. The Republic of Korea
(Views adopted on 20 July 2005, eighty-fourth session)*

Submitted by: Mr. Jeong-Eun Lee (represented by counsel,
Mr. Seung-Gyo Kim)
Alleged victim: The author
Sate party: Republic of Korea
Date of communication: 23 August 2002 (initial submission)
Subject matter: Conviction of complainant under National Security

Law for membership in “anti-State organization”

Procedural issues: Substantiation of claims by author - Exhaustion of
domestic remedies - Applicability of State party’s
reservation to article 22 of the Covenant

Substantive issues: Freedom of thought and conscience - Freedom of
opinion - Freedom of expression - Permissibility of
restrictions on freedom of association - Right to
equality before the law and to equal protection of
the law

Articles of the Covenant: 18 (1), 19 (1) and (2), 22 and 26
Articles of the Optional Protocol:  2and 5 (2) (b)

The Human Rights Committee, established under article 28 of the International Covenant
on Civil and Political Rights,

Meeting on 20 July 2005,

Having concluded its consideration of communication No. 1119/20002, submitted to the
Human Rights Committee on behalf of Mr. Jeong-Eun Lee under the Optional Protocol to the
International Covenant on Civil and Political Rights,

* The following members of the Committee participated in the examination of the

present communication: Mr. Nisuke Ando, Mr. Prafullachandra Natwarlal Bhagwati,

Mr. Alfredo Castillero Hoyos, Ms. Christine Chanet, Mr. Edwin Johnson, Mr. Walter Kdlin,

Mr. Ahmed Tawfik Khalil, Mr. Ragjsoomer Lallah, Mr. Michael O’ Flaherty, Ms. Elisabeth Palm,
Sir Nigel Rodley, Mr. Ivan Shearer, Mr. Hipdlito Solari Yrigoyen, Ms. Ruth Wedgwood and
Mr. Roman Wieruszewski.
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Having taken into account all written information made available to it by the author of
the communication,

Adopts the following:
Viewsunder article 5, paragraph 4, of the Optional Protocol

1 The author of the communication is Mr. Jeong-Eun Lee, a citizen of the Republic of
Korea, born on 22 February 1974. He claimsto be avictim of violations by the Republic of
Korea' of articles 18, paragraph 1, 19, paragraphs 1 and 2, 22, paragraph 1, and 26 of the
International Covenant on Civil and Political Rights (“the Covenant”). He s represented by
counsel, Mr. Seung-Gyo Kim.

Factual background

21  InMarch 1993, the author began his studies at the faculty of architecture of Konkuk
University. In hisfourth year, he was elected Vice-President of the General Student Council of
Konkuk University. As such, he automatically became a member of the Convention of
Representatives, the highest decision-making body of the Korean Federation of Student Councils
(Hanchongnyeon), a nationwide association of university students established in 1993,
comprising 187 universities (as of August 2002), including Konkuk University, and pursuing the
objectives of democratization of Korean society, national reunification and advocacy of campus
autonomy.

2.2  In1997, the Supreme Court of the Republic of Korearuled that Hanchongnyeon was an
“enemy-benefiting g;roup” and an anti-State organization within the meaning of article 7,
paragraphs 1 and 3,“ of the National Security Law, because the platform and activities of the
fifth-year® Hanchongnyeon were said to support the strategy of the Democratic People’s
Republic of Korea (DPRK) to achieve national unification by “communizing” the Republic

of Korea.

2.3 In 2001, the author became a member of the Convention of Representatives of the
ninth year Hanchongnyeon. On 8 August 2001, he was arrested and subsequently indicted
under article 7 of the National Security Law. By judgement dated 28 September 2001, the
East Branch Division of the Seoul District Court sentenced him to one year imprisonment and
aone-year “suspension of eligibility”. His appea was dismissed by the Seoul High Court

on 5 February 2002. On 31 May 2002, the Supreme Court dismissed his further appeal.

24  The courts rejected the author’ s defence that the ninth year Hanchongnyeon had revised
its platform to endorse the “ June 15 North-South Joint Declaration” (2000) on national
reunification agreed to by both leaders of North and South Korea and that, even if the
programme of Hanchongnyeon was to some extent similar to North Korean ideology, this alone
did not justify its characterization as an “enemy-benefiting group”.

25  Atthetime of the submission of the communication, the author was serving his prison
term at Gyeongju Correctional Institution.
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The complaint

3.1  Theauthor claimsthat his conviction for membership in an “enemy-benefiting group”
violates his rights to freedom of thought and conscience (art. 18, para. 1), to freedom of opinion
(art. 19, para. 1) and expression (art. 19, para. 2), to freedom of association (art. 22, para. 1), and
to equality before the law and equal protection of the law (art. 26).

3.2  Hesubmitsthat his conviction simply because he was a representative of
Hanchongnyeon violated his right under article 18 to freedom of thought and conscience, since
his membership in the association was based on his free will and conscience.

3.3 By referenceto the Committee' s jurisprudence,* the author argues that the fact that he
was convicted for membership in an “enemy-benefiting group” also violated his rights under
article 19 to hold opinions without interference and to freedom of expression, as his conviction
was based on the organization’ s ideological inclination, rather than the actual activities of the
ninth year Hanchongnyeon. He emphasizes that the Committee itself has criticized article 7 of
the National Security Law as being incompatible with the requirements of article 19,

paragraph 3.

3.4  For the author, his right to freedom of association was breached because he was punished
for joining Hanchongnyeon as an ex officio representative. Moreover, his conviction amounted
to discrimination on the ground of political opinion, in violation of article 26, given that
Hanchongnyeon had never carried out any activities that would have directly benefited the
DPRK.

3.5  Theauthor requests the Committee to recommend to the State party to rescind
paragraphs 1 and 3 of article 7 of the National Security Law and that, pending annulment, these
provisions should no longer be applied and that the author be acquitted through retrial and
compensated for the damages sustained.

3.6  Onadmissibility, the author submits that the same matter is not being examined under
another procedure of international investigation or settlement and that he has exhausted all
available domestic remedies.

State party’s observations on admissibility and merits

4.1 Initsobservations dated 8 May 2003, the State party only challenged the merits of the
communication, arguing that the author’ s conviction under article 7, paragraphs 1 and 3, of the
National Security Law was justified by the necessity to protect its national security and
democratic order. It submits that, in accordance with the limitation clausesin articles 18,
paragraph 3, 19, paragraph 3, and 22, paragraph 2, of the Covenant, article 37, paragraph 2, of
the Constitution of the Republic of Korea provides that the freedoms and rights of citizens may
be restricted by law for the protection of national security, maintenance of law and order, or
public welfare. Article 7, paragraph 1 and 3, of the National Security Law, which had been
enacted to protect national security and the democratic order against the threat posed by

North Korea srevolutionary aim to “communize’ the Republic of Korea, had repeatedly been
declared compatible with the Constitution by the Supreme Court and the Constitutional Court.
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The State party concludes that the author’s conviction, in afair trial before independent
tribunals, based on the proper application of article 7, paragraphs 1 and 3, of the National
Security Law, was consistent with both the Covenant and the Constitution.

4.2  The State party dismisses the author’ s defence that the ninth year Hanchongnyeon
revised its agenda and that it could not be considered an anti-State organization, merely because
some of its objectives resembled North Korean ideology. It argues that the organization’s
programme, rules and documents reveal that Hanchongnyeon is * benefiting an anti-State
organization and endangering the national security and liberal democratic principles of the
Republic of Korea'.

4.3  Lastly, the State party denies that the author was discriminated against based on his
political opinion. It submits that the laws of the Republic of Korea, including the National
Security Law, were applied equally to al citizens. The author was not prosecuted because of his
political opinion, but rather because his actions constituted a threat to society.

Committee' srequest for author’s comments

5. On 13 May 2003, the State party’ s submission was sent to counsel for comments.
No comments were received, despite three reminders dated 8 October 2003, 26 January
and 13 July 2004.

I ssues and proceedings before the Committee
Consideration of admissibility

6.1  Before considering any claim contained in a communication, the Human Rights
Committee must, in accordance with article 93 of its rules of procedure, decide whether or not it
is admissible under the Optional Protocol to the Covenant.

6.2  The Committee has ascertained that the same matter is not being examined under another
procedure of international investigation or settlement for purposes of article 5, paragraph 2 (a),
of the Optional Protocol, and that the author has exhausted domestic remedies, as required by
article 5, paragraph 2 (b), of the Optional Protocol.

6.3  The Committee considers that the author has not substantiated, for purposes of
admissibility, his claim that his conviction amounted to discrimination on the ground of his
political opinion, in violation of article 26 of the Covenant. It follows that this part of the
communication isinadmissible under article 2 of the Optional Protocol.

6.4  Asregardsthe alleged violation of article 22 of the Covenant, the Committee notes that
the State party has referred to the fact that relevant provisions of the National Security Law are
in conformity with its Constitution. However, it has not invoked its reservation ratione materiae
to article 22 that this guarantee only applies subject “to the provisions of the local lawsincluding
the Constitution of the Republic of Korea’. Thus, the Committee does not need to examine the
compatibility of this reservation with the object and purpose of the Covenant and can consider
whether or not article 22 has been violated in this case.
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6.5  The Committee therefore declares the communication admissible insofar as it appearsto
raise issues under articles 18, paragraph 1, 19 and 22, of the Covenant.

Consideration of the merits

7.1  TheHuman Rights Committee has considered the present communication in the light of
all the information made available to it by the parties, as provided in article 5, paragraph 1, of the
Optional Protocol.

7.2  Theissue before the Committee is whether the author’ s conviction for his membership in
Hanchongnyeon unreasonably restricted his freedom of association, thereby violating article 22
of the Covenant. The Committee observes that, in accordance with article 22, paragraph 2, any
restriction on the right to freedom of association to be valid must cumulatively meet the
following conditions. (a) it must be provided by law; (b) it may only be imposed for one of the
purposes set out in paragraph 2; and (C) it must be “ necessary in a democratic society” for
achieving one of these purposes. The reference to a“democratic society” indicates, in the
Committee’ s view, that the existence and functioning of a plurality of associations, including
those which peacefully promote ideas not favourably received by the government or the majority
of the population, is one of the foundations of a democratic society. Therefore, the existence of
any reasonable and objective justification for limiting the freedom of association is not
sufficient. The State party must further demonstrate that the prohibition of the association and
the criminal prosecution of individuals for membership in such organizations arein fact
necessary to avert areal, and not only hypothetical danger to the national security or democratic
order and that less intrusive measures would be insufficient to achieve this purpose.

7.3  Theauthor’s conviction was based on article 7, paragraphs 1 and 3, of the National
Security Law. The decisive question which must therefore be considered is whether this
measure was necessary for achieving one of the purposes set out in article 22, paragraph 2.

The Committee notes that the State party has invoked the need to protect national security and
its democratic order against the threat posed by the DPRK. However, it has not specified the
precise nature of the threat allegedly posed by the author’ s becoming a member of
Hanchongnyeon. The Committee notes that the decision of the Supreme Court of the Republic
of Korea, declaring this association an “enemy-benefiting group” in 1997, was based on article 7,
paragraph 1, of the National Security Law which prohibits support for associations which “may”
endanger the existence and security of the State or its democratic order. It also notesthat the
State party and its courts have not shown that punishing the author for his membership in
Hanchongnyeon, in particular after its endorsement of the “June 15 North-South Joint
Declaration” (2000), was necessary to avert areal danger to the national security and democratic
order of the Republic of Korea. The Committee therefore considers that the State party has not
shown that the author’ s conviction was necessary to protect national security or any other
purpose set out in article 22, paragraph 2. It concludes that the restriction on the author’ sright to
freedom of association was incompatible with the requirements of article 22, paragraph 2, and
thus violated article 22, paragraph 1, of the Covenant.

7.4  Inthelight of thisfinding, the Committee need not address the question whether the
author’ s conviction also violated his rights under articles 18, paragraph 1, and 19 of the
Covenant.

178



8. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the facts
before it reveal aviolation of article 22, paragraph 1, of the Covenant.

0. In accordance with article 2, paragraph 3, of the Covenant, the author is entitled to an
effective remedy, including appropriate compensation. The Committee recommends that the
State party amend article 7 of the National Security Law, with aview to making it compatible
with the Covenant. The State party is under an obligation to ensure that similar violations do not
occur in the future.

10. Bearing in mind that, by becoming a party to the Optional Protocol, the State party has
recognized the competence of the Committee to determine whether there has been aviolation of
the Covenant or not and that, pursuant to article 2 of the Covenant, that State party has
undertaken an obligation to ensure to al individuals within its territory or subject to its
jurisdiction the rights recognized in the Covenant and to provide an effective and enforceable
remedy in case a violation has been established, the Committee wishes to receive from the State
party, within 90 days, information about the measures taken to give effect to the Committee's
Views. The State party is aso requested to publish the Committee's Views.

[Adopted in English, French and Spanish, the English text being the original version.
Subseque