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|. Introduction wishes to focus its comments on some specific issues covered
by the draft articles under consideration with particular
1. On 15 December997, the General Assembly adopte§MPhasis on the informal conclusions (A/C.6/49/L.2)
resolution 52/151, ditled “Convention on jurisdictional submitted by the Chairman of the informal consultations, Mr.
immunities of States and their property”, paragraphs 1 af@rlos Calero-Rodriguez, Which.Austria genera}IIy considers
2 of which read as follows: to be a very valuable contribution to the ongoing efforts to
bridge the differences standing in the way of adopting a
universally acceptable and at the same time effective
international instrument on the immunities of States.

“1. Decideto consider again at its fifty-third . :
session the item entitled ‘Convention on jurisdictional Specific observations
immunities of States and their property’ with a view to Article 2, paragraph 1 (b): Definition of a
the establishment of a working group at its fifty-fourth “State”
session, taking into account the comments submittgd
by States in accordance with paragraph 2 of resoluti%{}1air
49/61;

“The General Assembly,

Austria supports the compromise proposed by the
man (A/C.6/49/L.2) concerning the immunity of a
constituent unit of a State. This proposal is modelled on
“2. Urgestates, if they have not yet done so,articles 27 and 28 of the European Convention on State

to submit their comments to the Secretary-General Immunity? which, in the light of the long-standing practice of
accordance with resolution 49/61.” its members, proved to be sufficiently flexible in order to pay

2. By a note dated 29 Decemb897, the Secretary- tribute to the different constitutional structures of Member

General invited States to submit comments in accordance wiL€S-
paragraph 2 of resolution 52/151. . o
Article 2, paragraph 1 (c): Definition of

3. The presentreport reproduces the replies received as  «commercial transaction”

at 14 Augustl998. Any replies which may subsequently be ]
received will be reproduced in an addendum to the present  Austria belongs to those States the legal systems of
report. which primarily apply the nature criterion in determining the

) ) ) character of a transaction in the context of State immunity.
4. This report supplements the replies received frops\yever, in view of the still existing fundamental

States in accordance with paragraph 2 of General Assemplyroversies on the legal qualification, Austria welcomes the
resolution 49/61 entitled “Convention on jurisdictionaksntripution provided by the Chairman’s proposal towards
immunities of States and their property”, which arg compromise which allows for flexibility and at the same
reproduced in document A/52/294. time provides for a higher degree of legal certainty, in
particular for private parties. Austria could go along with a
provision according to which a State which does not make a
declaration or natification clarifying the potential relevance
of the purpose criterion under its national law and practice
is assumed to accept the application of the nature criterion in
[Original: English] determining the character of a transaction.

[6 May 1998]

Il. Replies received from States

Austria

_ Article 10, paragraph 3: Concept of State
General observations enterprise and other State entity in relation to

1.  Austria has participated actively in the process aiming ~ commercial transactions

atthe elaboration of a universally acceptable Convention @n  Austria is of the view that article 10, paragraph 3, as
jurisdictional immunities of States and their property basgstoposed by the ILC ensures that State immunity cannot be
on the draft articles submitted by the International Lawpplied to State enterprises as defined by this provision.
Commission (ILC): The views of the delegation of Austriazustria continues to support the text proposed by the ILC,
have been repeatedly expressed in the Sixth Committee of fagticularly considering the increasing tendency worldwide

General Assembly and in the relevant Working Grougpwards privatization and the increasing commercial
established by the General Assembly. At this point Austrigatonomy of State-owned enterprises.
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Article 11: Immunity of a State in proceedings
relating to contracts of employment

5.  Austria reserves its position on this provision and
expects further clarification on this issue during the
forthcoming discussions. In particular, as regards article 11,
paragraph 2 (a), Austria would welcome a clarification of the
term “closely related to the exercise of governmental
authority”. In regard to article 11, paragraph 2 (b), the
Chairman’s proposal is acceptable to Austria.

“State immunity from measures
of constraint

“l. A State shall give effect to a judgement given
against it in accordance with this Convention by a court
of another State.

“2. Inthe case of a judgement against a State other
than an agency or instrumentality of the State or other
entity entitled to perform acts in the exercise of the

governmental authority of the State, no measures of

constraint shall be taken.
Articles 18 and 19: Measures of constraint “g

- Notwithstanding paragraph 2, measures of
against State property

constraint may be taken against the State as referred to
6. Austria is conscious of the difficulty of finding an in paragraph 2 if that State did not satisfy the judgement
adequate and acceptable balance between the interest of the (or institute proceedings for the tsement of disputes)
State in minimizing the interference with its activities within one year after the rendering of the judgement.
resulting from measures taken against its property and the  «,
legitimate interest of a party in obtaining satisfaction from a
State based on a valid judgement. Thus draft articles 18 and
19 may require further extensive consideration.

Measures of constraint referred to in paragraph 3
may only be taken against the property situated in the
territory of the State of the forum and being specifically
in use or intended for use by the State for other than
7. Inthis regard, Austria sees considerable meritin the ~ government non-commercial purposes.

Chairman’s proposal calling for placing greater emphasis on  «g
voluntary compliance by a State against which satisfaction
based on a valid judgement is sought. Even more so, his
suggestions envisaging international dispute settlement
procedures concerning the implementation of judgements and
possible measures of constraint against State property may
provide a valuable basis for further consideration. A
difference might be drawn between judgements directly
against a State and those given against other entities.

In the case of a judgement against an agency or
instrumentality of the State or other entity entitled to
perform acts in the exercise of the governmental
authority of the State, measures of constraint may be
taken after two months have elapsed since the rendering
of the judgement, unless the judgement has been
satisfied (or proceedings for thetdement of disputes
have been instituted) within this period.

“6. Measures of constraint against the property of an
agency, instrumentality or other entity referred to in
paragraph 5 may only be taken if the property is in use
or intended for use for other than government
non-commercial purposes.”

8. A distinction could be envisaged with regard to
pre-judgement measures. In order to reach a compromise,
different criteria and conditions could be inserted which
would restrict the property subject to such measures.
Pre-judgement measures could be restricted to those against ] - .
earmarked property, property connected with the object 5@. AleS'[r.Ia has, _however, bee.n tradmo.nally in favour of
disputes or property situated in the forum State. Despite [f§roducing international mechanisms of disputélsenent,
policy to date of excluding any such limitation, Austria could Particular legally binding mechanisms, into international
go along with attempts to insert one or the other condition !Hstruments; though in the context of the ILC draft articles on

the interest of achieving a generally acceptable solution.Jurisdictional immunities of States and their property, rules
on the settlement of disputes are closely intentected with

9. Inregard to measures of constraintin case a State has specific requirements arising out of the proceedings
not satisfied a final and binding judgement within a I'm'te%volving States and their property.

period, Austria would envisage that measures of constraint
could be taken against specified property situated in the
territory of the State of the forum. An informal Austrian
proposal for a reformulation of article 18 would read as
follows:

France

[Original: French]

[26 November 1997]
“Article 18
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General observations . o ) )
5. The term “commercial transaction” in draft article 2 is

1. France believes thatit could be appropriate to draw Wgmewhat ambiguous. The term “commercial transaction” in
an international convention on the jurisdictional 'mm”n't'eﬁaragraph 1 (c) and paragraph 2 of the article should be
of States and their property. Currently, each State can set g@yjaced by “commercial operation”. Moreover, the criterion

limits it wishes on the immunities that can be enjoyed by & the purpose of the act must be applied in order to determine
foreign State on its territory. By means of an internationglnether or not the operation in question is “commercial’. The

convention, the proliferation of legal rules on the subjegby; must cover contracts which, although presented as
could be limited and as uniform a body of law as possiblgaajing with commercial activities, nonetheless pursue

could be promoted. The Commission’s draft articles can g ific State goals and must therefore be in a position to
regarded as a useful and acceptable basis for future Wor'%‘r’ﬁoy immunity.

that respect. L .
Although it is to be welcomed that the wording of

2. However, a number of technical issues relating to the, o 5raph 2 allows account to be taken of the criterion of the
formulatlpn of the draft.artlcles must be cor_13|dered in greatg[,rnose of the act for determining whether the operation is
depth. Itis also essential to make the wording of some article$)mmercial” within the meaning of paragraph 1 (c), the text

more precise. unfortunately still leaves something to be desired, since it
3. France believes the General Assembly should, at igfers to “the practice of the State” in order to determine
fifty-second or fifty-third session, in accordance with itgvhether the “purpose” of the contract is relevant (para. 2).
resolution 49/61 of 9 Decembet994, decide on the

arrangements for a diplomatic conference to draft a  Article 12: Personal injuries and damage to
convention on the jurisdictional immunities of States and their ~ property

property. However, such a conference cannot be held befgre o5 0o ingicated at the forty-sixth session of the General

1999, . si_nce? States _rr|1ust hold c_onsur:tations %nh tll\essemblythat the exact meaning of the article needed to be
Commission’s draft articles and drafting changes will havggapjished. It would be useful to consider this issue in the

to be made, in addition to the fact that States alreadyhaVﬁgant of the Commission’s draft articles on State

very heavy negotiating schedule. responsibility, particularly part one, on the origin of

- ] international responsibility.
Specific observations
Article 2, paragraph 1 (b): Definition of a Article 13: Ownership, possession and use of
“State” property

4. The term “State” in draft article 2 is somewhat 8. France indicated at the forty-sixth session of the General
ambiguous. France has some doubts about theitefis set Assembly that it could not accept being unable to invoke
out in paragraph 1 (b) (ii) and (iii) of the article. In the case immunityin a proceeding that called into question its rights
of “constituent units of a federal State”, referred to in with respect to immovable property.

subparagraph (b) (ii), the following formulation proposed by

the Chairman of the Working Group established under  Article 16: Ships owned or operated by a State

General Assembly resolution 46/55 of 9 Decemb@91 is 0&%. The article should contain references to aircraft and

acceptable: “cortituent units of a federal State in cases n Bace objects. It would also be desirable to include in the

covered by subparagraph (iii), provided that the federal Stas[rovisions on ships a positive definition of State ships that

has submitted to the depositary of the present instrumen?a o . o o
declaration signifying that they are entitled to invoke thcan enjoy immunity from jurisdiction. Such a definition could

ﬁe based on article 96 of the 1982 United Nations Convention

immunity of the State*. It also needs to be established exac . . - .
what is meant by “political subdivisions of the State Whicﬁ)xthe Law ofthe Séa concerning the immunity of ships used

are entitled to perform acts in the exercise of the sovereigﬂly on government non-commercial service.
authority of the State”, in subparagraph (b) (iii). The question
is whether this concept is likely to extend the concept of
immunity too much. 10. The article is acceptable. However, subparagraph (b)
should be reworded along the following lines, to make it more

Article 2, paragraph 1 (c) and paragraph 2: Use precise: “the arbitration procedure and all secondary

of the term “commercial transaction” procedures”.

Article 17: Effects of an arbitration agreement
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the International Court of Justice the power to reverse
judgements rendered by domestic courts. Such a mechanism
would infringe on the judicial authority of the State and could
11. At the forty-sixth session of the General Assemblgonflict with a number of principles relating to the
France expressed reservations about immunity from executi@ganization and independence of the judiciary within the
being dealt with in a text on immunity from jurisdiction, sinceState.

it differs in scope. France did, however, explain that it$7 | that connection, the principle set out in article 23,

reservathns did not constitute opposition in principle to thﬁaragraph 4 (b), which provides that a State against which
way in which m“e textwas arranged. Moreover, part IV of thg o ceeding has been instituted before a court of another
draft, entitled “State immunity from measureis-of constraidate shall not submit a dispute to the International Court of
in connection with proceedings before a court”, indicates thgfstice unless “the dispute arises out of the rejection by the

the scope of the Commission’s draft articles remains limiteq, ,rt of the other State of a claim of immunity under this
with respect to immunity from execution. Convention”, is very open to criticism.

12. France still has doubts as to the exact meaning 8 should the mechanism provided for in article 23,
actual scope of paragraph 1 (b), which prowdef that the Statearaph 1, nonetheless be retained, France would be unable
may invoke immunity from execution if its has “allocated o accept the principle of submission of a dispute to the

earmarked property for the satisfaction of the claim which i§terational Court of Justice on the basis of a unilateral
the object of that proceeding”. The wording of the provisiogpsjication (article 23, para. 2).

is somewhat ambiguous. However, the wording of

subparagraph (c), which provides that the State may not

invoke immunity from execution unless all of the thre@otes

conditions listed are fulfilled (the property is in the territory ;o1 Records of the General Assembly, Forty-sixth
of the State of the forum, is specifically in use or intended for  gession, Supplement No. (Q/46/10), para. 28.

use by the State for other than government non-commercial , General Assembly resolution 46/55 of 9 Decemb@81 and
purposes, and has a connection with the claim which is the  gecision 47/414 of 25 November 1992.

object of the proceeding), is acceptable. 8 See Council of Europe, European Convention on State

13. France wishes to stress that it could not agree to waive mmunity and Additional Protocokuropean Treaty Serigs

immunity from execution in cases where the propertytowhich 'O 74 (Strasbourg, 1972).

the measures of execution apply has no connection with the * A/C.6/48/L.4, para. 19.

claim which is the object of the proceeding. 5 Official Records of the Third United Nations Conference
on the Law of the Seaol. XVII (United Nations

: . . blication, Sales No. E.84.V.3), d t
Article 19: Specific categories of property wcolc,\?,:'_%gﬂ;;s © ). documen

Article 18: State immunity from measures of
constraint

14. Inthe case of the present article, there is a danger that ¢ A/C.6/47/L.10, annex II.
categories of property not listed that should nonetheless enjoy 7 This paragraph provides that “any dispute between two or
immunity will be subjected to a negative presumption owing more States Parties concerning the interpretation or

solely to the fact that they are not included in the list. application of this Convention in respect of a proceeding
instituted before a court of one of the parties to the dispute

against the other party or parties to the dispute shall be

_Arti_cle 23: Disputes in respect of a proceeding submitted to the International Court of Justice on the
instituted before a domestic court application of one of the parties to the dispute or by special
agreement”.

15. The procedure for the settlement of dispbites proposed
by the above-mentioned Working Group calls for the
following general comments. In principle, France does not
believe that including a set of provisions on the settlement of
disputes will make the future Convention more effective. It
would be preferable to leave the drafting of such provisions
to a diplomatic conference, as was decided in the case of other
international conventions.

16. Furthermore, the wording of article 23, paragraph 1,
gives rise to many difficulties. Frances does not wish to give



