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II. 1!;+Q!=3a, A?9IQ+==Y+ ?G AC!%3G+9[EG%

E?+)3=+==Y+ SG!GY !;+C373

[ A@*:4>>Z6 H,8FH >" ">(:46F8@< b2Z8,]
[5 "&(JFH" 1996 (@*"]

1. % BJ>8H, 8 F&@,6 D,2@:`P44 50/45 @H 11 *,8"$Db 1995 (@*" ',>,D":\>"b !FF"<$:,b

BD,*:"(",H BD"&4H,:\FH&"< BD,*FH"&4H\ 2"<,R">4b B@ BD,*:@0,>4` 7@<4FF44 <,0*J>"D@*>@(@ BD"&"

@ &8:`R,>44 & ,, B@&,FH8J *>b H,<Z " )4B:@<"H4R,F8"b 2"V4H"". ]H@ BD,*:@0,>4, $Z:@ F*,:">@

7@<4FF4,6 & ,, *@8:"*, @ D"$@H, F@D@8 F,*\<@6 F,FF44 & 1995 (@*J 1/, & 8@H@D@< 7@<4FF4b

@H<,R",H, RH@ *">>"b H,<" <@(:" $Z $ZH\ &8:`R,>" & *@:(@FD@R>J` BD@(D"<<J ,, D"$@HZ 4

@N&"HZ&"H\, FD,*4 BD@R,(@, F@*,D0">4, 4 @$X,< >@D<Z @$ 4FR,DB">44 <,FH>ZN FD,*FH& BD"&@&@6

2"V4HZ, >@D<Z @ >"P4@>":\>@6 BD4>"*:,0>@FH4 BD,H,>246 BD4<,>4H,:\>@ 8"8 8 L424R,F84<, H"8

4 8 `D4*4R,F84< :4P"<, BD@$:,<Z :4P $,2 (D"0*">FH&" 4 F *&@6>Z< (D"0*">FH&@<, " H"80,

&@BD@F @ H@<, 8"84< @$D"2@< B@:@0,>4b @$ JD,(J:4D@&">44 FB@D@& &:4b`H >" &>JHD,>>4, FD,*FH&"

BD"&@&@6 2"V4HZ 4 >" @FJV,FH&:,>4, *4B:@<"H4R,F8@6 2"V4HZ.

2. A@ <>,>4` BD"&4H,:\FH&" E@,*4>,>>ZN SH"H@&, 42JR,>4, 7@<4FF4,6 H,<Z *4B:@<"H4R,F8@6

2"V4HZ <@(:@ $Z FB@F@$FH&@&"H\ $@:,, (:J$@8@<J B@>4<">4` F@@H&,HFH&J`V4N b&:,>46 & BD"8H48,

(@FJ*"DFH& 4 F@@H&,HFH&J`V4N B@FH">@&:,>46 <,0*J>"D@*>ZN FJ*,$>ZN @D(">@&. ;Z F@(:"F>Z F

H,<, RH@ ^H" D"$@H" <@(:" $Z *@B@:>4H\ D"$@HJ 7@<4FF44 B@ H,<, @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&.
;Z BD,*:"(",< 7@<4FF44 >"R"H\ F&@` D"$@HJ F 4FF:,*@&">4b, 8@H@D@, <@(:@ $Z $ZH\

B@*(@H@&:,>@ EB,P4":\>Z< *@8:"*R48@< 4 @$FJ0*,>@ >" F,FF4bN F"<@6 7@<4FF44. =" @F>@&,

&Z&@*@& 7@<4FF44 4 B@F:,*J`V4N 2"<,R">46 BD"&4H,:\FH& 7@<4FF4b 4 ',>,D":\>"b !FF"<$:,b

<@(:4 $Z 2"H,< BD4>bH\ D,T,>4, @ P,:,F@@$D"2>@FH4 BD@*@:0,>4b D"$@HZ B@ ^H@6 H,<,.

3. E@,*4>,>>Z, SH"HZ 4FN@*bH 42 H@(@, RH@ ^H" H,<" &8:`R",H BD@P,*JD>Z, BD,*B@FZ:84 4

JF:@&4b @FJV,FH&:,>4b (@FJ*"DFH&@< @L4P4":\>@6 *4B:@<"H4R,F8@6 2"V4HZ @H 4<,>4 ,(@ (D"0*">,
H. ,. B@**,D0">4, BD,H,>244 F&@4N (D"0*"> 8 BD"&4H,:\FH&J *DJ(@(@ (@FJ*"DFH&". +FH,FH&,>>@,
B@<4<@ ^H@(@ FJV,FH&J,H 4 <>@(@ *DJ(4N BJH,6 2"V4HZ BD"&4H,:\FH&"<4 4>H,D,F@& F&@4N (D"0*">,
@*>"8@, B@ >"T,<J <>,>4`, H"84, <,H@*Z >, &B@:>, &B4FZ&"`HFb & D"<84 BD,*:"(",<@6 *:b

D"FF<@HD,>4b H,<Z. 7D@<, H@(@, & D"<8"N *">>@6 H,<Z $J*,H >,42$,0>@ 2"HD@>JH &@BD@F @

>,@$N@*4<@FH4 >":4R4b 2"b&:,>4b @H>@F4H,:\>@ >"DJT,>4b <,0*J>"D@*>@- BD"&@&@(@ @$b2"H,:\FH&" 42
@$:"FH4 @H&,HFH&,>>@FH4 (@FJ*"DFH& & 8"R,FH&, BD,*&"D4H,:\>@(@ JF:@&4b *:b B@**,D0">4b

BD,H,>244, & H@ 0, &D,<b 8@>8D,H>@, F@*,D0">4, ^H4N <,0*J>"D@*>@- BD"&@&ZN @$b2"H,:\FH&
&ZN@*4H 2" ,, D"<84.

4. 7"8 BD42>",H 7@<4FF4b & F&@,< *@8:"*, 1/, 8:`R,&Z< &@BD@F@< D"$@HZ >"* *">>@6 H,<@6

b&:b,HFb >@D<" @$ 4FR,DB">44 FD,*FH& 2"V4HZ. ]H" >@D<" B@F:,*>46 D"2 D"FF<"HD4&":"F\

;,0*J>"D@*>Z< EJ*@< & ,(@ D,T,>44 @H 20 4`:b 1989 (@*" 2/. % *">>@< D,T,>44 @HD"0,>"

H&,D*"b B@**,D08" BD42>">>ZN BD4>P4B@& 4FR,DB">4b & F:JR", B@**,D0">4b BD,H,>244, >,2"&4F4<@

@H H@(@, &@2>48",H :4 @*>@&D,<,>>@ F ^H4< &@BD@F @ >"DJT,>44 *@(@&@D>@(@ @$b2"H,:\FH&".
%<,FH, F H,< & ^H@< D,T,>44 H"80, BD42>",HFb, RH@ HD,$@&">4, @$ 4FR,DB">44 FR4H",HFb

&ZB@:>,>>Z< & H@< F:JR",, ,F:4 (D"0*">4> 4FR,DB": &F, &>JHD,>>4, FD,*FH&" BD"&@&@6 2"V4HZ,
8@H@DZ, BD,*FH"&:b:4F\ ,<J *@FHJB>Z<4 >" H@H <@<,>H, 4 @> &@&F, >, *@:0,> @$D"V"H\Fb 8

BD@P,*JD"<, 8@H@DZ,, D"FFJ0*"b H,@D,H4R,F84, F B@24P46 &D,<,>4, <@(:4 $Z $ZH\ ,<J *@FHJB>Z.
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5. AD4 D"FF<@HD,>44 HD,$@&">4b @$ 4FR,DB">44 7@<4FF44, $,FFB@D>@, BD4*,HFb D"FF<"HD4&"H\

F4HJ"P44, 8@(*" @$D"V,>4b 8 &>JHD,>>4< FD,*FH&"< BD"&@&@6 2"V4HZ >, HD,$J,HFb. G"84,

F4HJ"P44, B@ &F,6 &4*4<@FH4, &8:`R"`H >, H@:\8@ @R,&4*>J` $,FB@:,2>@FH\ @$D"V,>4b & <,FH>Z,

FJ*Z 4:4 "*<4>4FHD"H4&>Z, @D(">Z ( >"BD4<,D, &&4*J @HFJHFH&4b FD,*FH& BD"&@&@6 2"V4HZ,
@R,&4*>@6 BD,*&2bH@FH4 F4FH,<Z 4:4 >,@BD"&*">>@ *:4H,:\>ZN 2"*,D0,8 & B@:JR,>44 FD,*FH&

BD"&@&@6 2"V4HZ & D"<8"N F4FH,<Z), >@ H"80,, >"BD4<,D, H@ @$FH@bH,:\FH&@, RH@ 4FH,P >,

<@0,H $,2@B"F>@ *@$D"H\Fb *@ <,FH", (*, <@(JH $ZH\ D,":42@&">Z <,FH>Z, FD,*FH&" BD"&@&@6

2"V4HZ, 4 Db* *DJ(4N F4HJ"P46, & 8@H@DZN BD"8H48" (@FJ*"DFH& R,H8@ F&4*,H,:\FH&J,H @ H@<, RH@

4FR,DB">4b FD,*FH& >, HD,$J,HFb ( >"BD4<,D, B@**,D0">4, (@FJ*"DFH&@< $@:\T@(@ R4F:"

">":@(4R>ZN BD,H,>246 & 8@>H,8FH, F@(:"T,>4b B@ BD,H,>24b< @ &ZB:"H, B"JT":\>ZN FJ<< 4

B@**,D0">4, $@:\T@(@ R4F:" ">":@(4R>ZN BD,H,>246).

6. ;>@(@ 4>H,D,F>ZN &@BD@F@& BD,*FH@4H H"80, D"FF<@HD,H\ 4 & F&b24 F >@D<@6 @ >"P4@>":\>@6

BD4>"*:,0>@FH4. % @H>@T,>44 :4P, 4<,`V4N (D"0*">FH&@ 8"8 (@FJ*"DFH&" 4FHP", H"8 4

(@FJ*"DFH&" @H&,HR48", "D$4HD"0 B@ D"FF<@HD,>4` BD,H,>246 <,0*J 3D">@< 4 E@,*4>,>>Z<4

SH"H"<4 2"b&4:, RH@ <,0*J>"D@*>@, BD"&@ HD,$J,H H@(@, RH@$Z 4>*4&4*JJ< 4<,: BD,@$:"*"`V,,

4 ^LL,8H4&>@, (D"0*">FH&@ (@FJ*"DFH&" 4FHP". =" BD"8H48, D,":42"P4b ^H@6 >@D<Z &@ <>@(@<

2"&4F4H @H L"8H4R,F84N @$FH@bH,:\FH&, >@F4H FJ$X,8H4&>Z6 N"D"8H,D 4 ,, HDJ*>@ BD4<,>bH\, &

F&b24 F R,< E@,*4>,>>Z, SH"HZ HD"*4P4@>>@ &ZFHJB"`H 2" F"<Z6 T4D@846 B@*N@* & &@BD@F,

B@**,D0">4b BD,H,>246 :`$ZN :4P, 4<,`V4N "<,D48">F8@, (D"0*">FH&@. E *DJ(@6 FH@D@>Z, 2"

D,*84< 4F8:`R,>4,<, >, BD42>",HFb BD"&@ >" B@**,D0">4, BD,H,>246 >,(D"0*">, 4 & ^H@6 F&b24

BJ>8H 19 D,T,>4b 1 3/ 4 BJ>8H 12 D,T,>4b 7 4/ E@&,H" JBD"&:b`V4N 7@<B,>F"P4@>>@6

8@<4FF44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46 BD,*FH"&:b`H F@$@6 lex specialis. % B@F:,*>4,

(@*Z & P,:@< Db*, F:JR",& &@2>48": &@BD@F @$ 4F8"N & F&b24 F >,BD"&@<,D>Z< BD4R4>,>4,<

F<,DH4, 8@(*" 0,DH&" b&:b,HFb (D"0*">4>@< @*>@(@ (@FJ*"DFH&", " $,>,L4P4"D, @H 4<,>4 8@H@D@(@

B@*",HFb 4F8, - (D"0*">4>@< *DJ(@(@. A@<4<@ F:@0>@FH,6, 8@H@DZ, <@(JH &@2>48>JH\ & ^H@6

F&b24 & F:JR", B@**,D0">4b 4>*4&4*J":\>ZN 4F8@&, & 8@>H,8FH, <"FF@&@(@ B@**,D0">4b

( >"BD4<,D, @H 4<,>4 &F,N 0,DH& 8@>8D,H>@(@ 4>P4*,>H"), 8@(*" >,8@H@DZ, $,>,L4P4"DZ >,

b&:b`HFb (D"0*">"<4 B@**,D04&"`V,(@ (@FJ*"DFH&", &@2>48",H &@BD@F @ H@<, >"F8@:\8@

BD"&@<@R>@ B@**,D04&"`V,, (@FJ*"DFH&@ B@**,D04&"H\ 4 JD,(J:4D@&"H\ B@*@$>Z, 4F84.

7. AD4<,>4H,:\>@ 8 `D4*4R,F84< :4P"< 4/ >@D<" @ >"P4@>":\>@6 BD4>"*:,0>@FH4

B@- BD,0>,<J &Z2Z&",H FB@DZ ( F&4*,H,:\FH&@< R,<J b&:b,HFb BJ>8H 26 D,T,>4b 7 E@&,H"

JBD"&:b`V4N 7@<B,>F"P4@>>@6 8@<4FF44 ?D(">42"P44 ?$X,*4>,>>ZN ="P46) 4 >J0*",HFb &

B,D,@P,>8,. ;>@(4, <,0*J>"D@*>Z, F@(:"T,>4b BD,*@FH"&:b`H (@FJ*"DFH&"< BD"&@ 2"b&:bH\

BD,H,>244 @H 4<,>4 F&@4N `D4*4R,F84N :4P & F4HJ"P4bN, >@FbV4N $@:,, T4D@846 N"D"8H,D, R,<

F4HJ"P44, @ 8@H@DZN 4*,H D,R\ & *,:, Barcelona Traction , 4 7@<4FF4b, &@2<@0>@, 2"N@R,H

BD@&,FH4 @$2@D BD"8H484, F H,< RH@$Z JFH">@&4H\, >, L@D<4DJ,HFb :4 & ^H@6 @$:"FH4 $@:,,

:4$,D":\>"b >@D<".

8. 7@<4FF4b <@(:" $Z BD4>bH\ 8 F&,*,>4`, >"BD4<,D, @BD,*,:,>4,, F@*,D0"V,,Fb &

FH"H\, VII (2) *,8:"D"P44 !:04DF8@6 ="D@*>@6 ),<@8D"H4R,F8@6 C,FBJ$:484 & @H>@T,>44

JD,(J:4D@&">4b BD,H,>246 BD"&4H,:\FH&" E@,*4>,>>ZN SH"H@& !<,D484 4 BD"&4H,:\FH&" 3F:"<F8@6

C,FBJ$:484 3D">. 7 R4F:J *DJ(4N &@BD@F@&, HD,$J`V4N BD@bF>,>4b, @H>@F4HFb BD4<,>,>4, >@D<Z

@ >"P4@>":\>@6 BD4>"*:,0>@FH4 8 BD,H,>24b< "8P4@>,D@&, H@&"D4V,FH& 4 F@&<,FH>ZN

BD,*BD4bH46.

9. O,:Z6 Db* &@BD@F@& 8"F",HFb 8@>H4>J4H,H" >"P4@>":\>@6 BD4>"*:,0>@FH4 4 B,D,*"&",<@FH4

( 4:4 JFHJB84) BD,H,>246. E@,*4>,>>Z, SH"HZ FR4H"`H BD4,<:,<Z<4 >@D<Z @ >,BD,DZ&>@6

>"P4@>":\>@6 BD4>"*:,0>@FH4 4 F&@$@*>@6 B,D,*"&",<@FH4 BD,H,>246 ( BD4 H@<, RH@ BD,H,>244,
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8@H@DZ, <@(JH $ZH\ B@**,D0">Z (@FJ*"DFH&@<, <@(JH B,D,*"&"H\Fb H@:\8@ <,0*J L424R,F84<4 4:4

`D4*4R,F84<4 :4P"<4 @*>@6 >"P4@>":\>@6 BD4>"*:,0>@FH4).

10. +V, @*>4< HD,$@&">4,< & @H>@T,>44 B@**,D0">4b, 8@H@D@, 2"F:J04&",H &>4<">4,

7@<4FF44, b&:b,HFb HD,$@&">4, @ 2"*,6FH&@&">44 @H&,HFH&,>>@FH4 (@FJ*"DFH&. ):b ^H@(@

B@**,D04&"`V,, BD,H,>24` (@FJ*"DFH&@, B@ &F,6 &4*4<@FH4, *@:0>@ 2"b&4H\ @ >"DJT,>44

(@FJ*"DFH&@<- @H&,HR48@< >@D<Z @$ @H&,HFH&,>>@FH4 (@FJ*"DFH&, BD4R,< H"8@, >"DJT,>4, *@:0>@

4<,H\ N"D"8H,D prima facie.

11. %@BD@F @ H@<, 8"84< @$D"2@< 4 8@(*" (@FJ*"DFH&@ B@**,D04&",H BD,H,>244, H"80,

BD,*FH"&:b,H F@$@6 BD@$:,<J, 2"F:J04&"`VJ` &>4<">4b. % F:JR", JD,(J:4D@&">4b BD,H,>246 @

B"JT":\>ZN B:"H,0"N, & F"<@< JD,(J:4D@&">44 >, J8"2Z&"`HFb, RH@ ^H4 BD,H,>244 $Z:4

B@**,D0">Z (@FJ*"DFH&@<, @*>"8@ @*>@ :4T\ H@ @$FH@bH,:\FH&@, RH@ @>4 $Z:4 JD,(J:4D@&">Z 4

D"2D,T,>Z & F@@H&,HFH&44 F JF:@&4b<4 F@(:"T,>4b, J0, F&4*,H,:\FH&J,H @ H@<, RH@ ^H4 BD,H,>244

$Z:4 B@**,D0">Z (@FJ*"DFH&@<. +F:4 B@**,D04&"`V,, BD,H,>244 (@FJ*"DFH&@ BDb<@ >, 2"b&:b,H,
RH@ @>@ 4N B@**,D04&",H F @BD,*,:,>>@(@ <@<,>H" &D,<,>4, H@ &@2>48",H &@BD@F @ H@<, F 8"8@(@

<@<,>H" FR4H"H\ 4N B@**,D0">>Z<4: F >"R":" B,D,(@&@D@&, H@:\8@ F <@<,>H" *@FH40,>4b F@(:"F4b

4:4 F 8"8@(@- H@ *DJ(@(@ <@<,>H" ( B@F8@:\8J B@F:, H@(@, 8"8 (@FJ*"DFH&@ >"R4>",H B@**,D04&"H\

BD,H,>24`, (D"0*">4> BD,*B@:@04H,:\>@ JHD"R4&",H BD"&@ F"<@FH@bH,:\>@ F@&,DT"H\ *,6FH&4b &

^H@6 F&b24). AD4<,>4H,:\>@ 8 *">>@<J F:JR"` $Z:@ $Z P,:,F@@$D"2>@ H"80, 42JR4H\ BD@P,FF

H@(@, 8"84< @$D"2@< B@**,D04&"`V,, BD,H,>24` (@FJ*"DFH&@ <@0,H BD,8D"H4H\ ,, B@**,D04&"H\,
&@2&D"V"b H,< F"<Z< 4FHPJ &@2<@0>@FH\ BD,*Xb&4H\ 4 JD,(J:4D@&"H\ ^HJ BD,H,>24` & :4R>@<

8"R,FH&,. ED@84 4 BD@P,FF B@**,D0">4b BD,H,>246, " H"80, BD,8D"V,>4b B@**,D0">4b @*>@2>"R>@

4<,`H BD"&@&Z, B@F:,*FH&4b 8"8 *:b F@@H&,HFH&J`V4N (D"0*">, H"8 4 *:b (@FJ*"DFH&, 4 7@<4FF44

$Z:@ $Z B@:,2>@ 4N 42JR4H\.

12. % F&@,< *@8:"*, 1/ 7@<4FF4b B@*>4<",H &@BD@F @ H@<, 8"84< @$D"2@< B@:@0,>4, @$

JD,(J:4D@&">44 FB@D@& &:4b,H >" &>JHD,>>4, FD,*FH&" BD"&@&@6 2"V4HZ 4 >" @FJV,FH&:,>4,

*4B:@<"H4R,F8@6 2"V4HZ. =, F@&F,< B@>bH>@, 8 R,<J ^H@ 2"<,R">4, @H>@F4HFb. A@:@0,>4, @$

JD,(J:4D@&">44 FB@D@& & 8"8@<- :4$@ <,0*J>"D@*>@< F@(:"T,>44 @*>@2>"R>@ *@:0>@

D"FF<"HD4&"H\Fb 4 BD4<,>bH\Fb & F@@H&,HFH&44 F ,(@ F@$FH&,>>Z<4 JF:@&4b<4, >,2"&4F4<@ @H

@$ZR>ZN >@D< <,0*J>"D@*>@(@ BD"&", 8"F"`V4NFb B@**,D0">4b BD,H,>246. %@BD@F @ H@<,
4<,:@F\ :4 HD,$@&">4, @$ 4FR,DB">44 &>JHD,>>4N FD,*FH& BD"&@&@6 2"V4HZ, $J*,H 2"&4F,H\ @H

JF:@&46 B@:@0,>4b. E *DJ(@6 FH@D@>Z, B@:@0,>4b @$ JD,(J:4D@&">44 FB@D@& & R"FH>@BD"&@&@<

8@>HD"8H, (D"0*">4>" BD,*B@:@04H,:\>@ $J*JH D"FF<"HD4&"H\Fb & 8"R,FH&, B@H,>P4":\>ZN

&@2<@0>@FH,6 2"V4HZ, 4<,`V4NFb J (D"0*">4>" F@(:"F>@ BD4<,>4<@<J >"P4@>":\>@<J BD"&J, 4

4N >,@$N@*4<@ $J*,H JR4HZ&"H\ & F&b24 F D"FF<@HD,>4,< H@(@, $Z:4 :4 4FR,DB">>Z &>JHD,>>4,

FD,*FH&" BD"&@&@6 2"V4HZ.

AD4<,R">4b

1/ ?L4P4":\>Z, @HR,HZ ',>,D":\>@6 !FF"<$:,4, BbH4*,FbH"b F,FF4b, )@B@:>,>4, 10
(A/50/10), BJ>8H 505.

2/ Elettronica Sicula S.p.A. (ELSI) (United States of America , v. Italy ),
Judsment of 20 July 1989, I.C.J. Reports 1989 , paras. 49-63.

3/ E<. S/22885, BD4:@0,>4, II.
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4/ E<. S/23765, BD4:@0,>4,.

-----


