REPORT
OF THE SPECIAL COMMITTEE
ON THE CHARTER
OF THE UNITED NATIONS
AND ON THE STRENGTHENING
OF THE ROLE OF THE ORGANIZATION

GENERAL ASSEMBLY

OFFICIAL RECORDS: FORTY-SIXTH SE SSION
SUPPLEMENT No. 33 (A/46/33)

UNITED NATIONS

New York, 1991




NOTE

Symbols of United Nations documents are composed of capital letters combined with
figures. Mention of such a symbol indicates a reference to a United Nations document.

ISSN 0255-1276



Annex.,

[Original: Arabic/Chinesel/ English/
French/ Russi an/ Spani sh]

{16 August 1991]

CONTENTS

INTRODUCTION . ... ... . . .. e e e e
GENERAL DEBATE . ... e
Statement of t he Rapporteur ........... .. ... .. ... .. ... ....
MAI NTENANCE OF | NTERNATI ONAL PEACE AND SECURITY ...........
Statement of t he Rapporteur ............... ... .. ... ... ....
A. Draft Declaration on Fact-finding by the United Rations
in the Field of the Maintenance of International Peace

and SECUritY ...t

B. Consideration of the working paper submtted by the
Uni on of Soviet Socialist Republics ...................

1. Introduction of the working paper by the sponsor

2. Ceneral conments on the working paper .............
PEACEFUL SETTLEMENT OF DI SPUTES BETWEEN STATES ............
Statenent of the Rapporteur ................. .. .. .. .. .. ....
Exam nation of the report of the Secretary-Ceneral on
the progress of work on the draft handbook on the

peaceful settlenent of disputes between States ............

COMMUNICATIONS ADDRESSED TO THE CHAI RVAN ON | SSUES BEARI NG
UPON THE WORK OF THE COWM TTEE .. ... .. ... ... ... ... ... .....

Statenent of the Rapporteur ............... ... .. .. ... ...
A United Nations Decade of International Law ............
B. Committee on Conferences ............... .0 uiiiii...

HANDBOOK oN THE PEACEFUL SETTLEMENT OF DI SPUTES BETWEEN

Paraqrarnhs
1 - 10
11 - 16
11 - 16
17 - 47
17 - 47
17 - 21
22 - 47
23 = 33
34 = 47
48 - 53
48 - 53
48 = 53
54 ~ 58
54 - 58
54 - 56
57 - 58

STATES @60 000080000500 5080888 PP RSB IENI BRI RIROEALIANERNIOLEOEBBRESETDY

Page
1

12
12
14
19
19

19

21
21
21

21

23



| NTRCDUCTI ON

1. The Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization was convened in accordance with
CGeneral Assenbly resolution 45744 of 28 Novenber 1990 and met at the United Nations
Headquarters from4 to 22 February 1991. 1/

2. In accordance with General Assenbly resolutions 3349 (XX X) of

17 Decenber 1974 and 3499 (xxx) of 15 Decenber 1975 and deci sion 45/311 of

28 Novenber 1990, the Special Committee was conposed of the follow ng menber
States: Algeria, Argentina, Barbados, Belgium Brazil, China, Colonbia, Congo,
Cyprus, Czechoslovakia, Ecuador, Egypt, El Salvador, Finland, France, GCernany,
CGhana, Greece, Quyana, Hungary, India, Indonesia, Iran (Islamc Republic of), Iraq,
Italy, Japan, Kenya, Liberia, Mexico, Nepal, New Zeal and, N geria, Pakistan,

Phi i ppi nes, Pol and, Ronania, Rwanda, Sierra Leone, Spain, Tunisia, Turkey, Union
of Soviet Socialist Republics, United Kingdom of Geat Britain and Northern
Ireland, United States of America, Venezuela, Yugoslavii and Zanbi a.

3. The session was opened by M. Carl-August Fleischhauer,

Under - Secret ary- General, the Legal Counsel, who represented the Secretary-General
and made an introductory statenent.

4. M. Madimr S Kotliar, Director of the Codification Division ofthe Ofice
of Legal Affairs, acted as Secretary of the Special Committee and of its Wrking
Goup. M. Andronico 0. Adede, Deputy Director for Research and Studies
(Codification Division, Ofice of Legal Affairs), acted as Deputy Secretary of the
Special Committee and of its Wrking Goup. M. Christians Bourloyannis, Legal
Officer, Ms.Virginia Mrris and Mr. Francesco Presutti, Associate Legal Oficers
(Codification Division, Ofice of Legal Affairs), acted as assistant secretaries of
the Special Committee and its Working G oup.

5. Atits 141st meeting, on 4 February 1991, the Special Conmittee, bearing in
mnd the ternms of the agreement regarding the election of officers reached at its
session in 1381, 2/ and taking into account the results of the pre-session

consul tations anong its nenber States conducted by the Legal Counsel, elected the
Bureau of the Special Committee, as follows:

Chairman: M. Carlos Cal ero-Rodrigues (Brazil)

Vice-Chairmen: M. Afonso Maria Dastis (Spain)
M. Masahiro Fukukawa (Japan)
M. Sani L. Mohammed (N geria)

Rapporteur: Mr. Zbigniew Maria Wosow cz (Pol and)

1/ For thelist of menbers of the Conmittee at its 1991 session, see
A/AC.182/INF/16.

2/ Oficial Records of the General Assenbly, Thirty-sixth Session,
Suvnl enent  No, 33 (A/36/33), para. 7.
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6. The Bureau of the Special Commttee also served as the Bureau of the Wrking
G oup.

7. Atthe same neeting, the Special Conmttee adopted the follow ng agenda
(A/AC.182/L.69):

1. Qpeni ng of the session.
2. El ection of officers.
3. Adoption of the agenda.
4, Organization of work.

5. Consi deration of the questions nentioned in General Assenbly resolution
45744 of 28 Novenber 1990, in accordance with the mandate of the Specia
Conmttee as set out in that resol ution.

6. Adoption of the report.

8. In accordance with paragraph 5 of General Assenbly resolution 45744, the
Special Committee, having received requests for observer status fromthe pernanent
mssions to the United Nations of Angola, Austria, Bulgaria, the Byel orussian
Soviet Socialist Republic, Canada, Cape Verde, Chile, Cuba, Ethiopia, Cuatenala,

Qui nea, Quinea-Bissau, the Libyan Arab Jamahiriya, Mlaysia, Mngolia, Mrocco, the
Net her| ands, oman, Peru, Portugal, Qatar, Senegal, Surinane, Sweden, Thailand,
Uganda, the Wkrainian Soviet Socialist Republic, the United Republic of Tansani a,
Viet Nam and Yenen, took note ofthose requests and accepted the participation of
observers from those Menber States.

9. Also at its 141st neeting, the Special Committee established a Wrking G oup
of the Wiole and agreed on the fol |l owi ng organisation of work: one neeting would
be devoted to a general debate in the plenary on all itens concerning its nandate,
as described in paragraph 3 of General Assenbly resolution 45744, and one plenary
meeting would be devoted to the examini *~ m of the progress report ofthe
Secretary-Ceneral on the preparation ot the draft handbook on the peaceful

settl enent of di sputes between States (A/AC.182/L.68). The Special Commttee
decided that its Wrking Goup wuld devote 15 to 17 neetings to the question of
fact-finding by the United Nations in the field ofthe maintenance of internationa
peace and security, 4 to 6 nmeetings to the proposals relating to the naintenance of
international peace and security that were submtted to the Special Conmittee
during its session in 1990, as well as those which mght be submtted to it at its
1991 session, and 2 or 3 neetings to the question of the peaceful settlenent of

di sputes between States: 3 to 4 nmeetings were reserved. It was understood that
this distribution of neetings would be applied with the necessary degree of

flexibility, taking account of the progress achieved in the consideration ofthe
i tens.

10. Asto the question ofthe maintenance of international peace and security, the
Speci al Commttee had before it docunment A/AC.182/L.66/Rev.l, entitled
"Fact-finding by the United Nations in the field ofthe naintenance of

international peace and security", submtted by Bel gium Czechoslovakia, CGernany,
[taly, Japan, New Zeal and and Spain and, subsequently, document &/AC.182/L.70. The
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Special Committee also had before it the proposal entitled "New issues for
consideration in the Special Comrmittee'* subnmitted by the Union of Soviet Socialist
Republ i cs (A7AC.182/L.65), as set out in paragraph 14 of the report of the Special
Committee to the General Assenbly at its forty-fifth session, 3/ a further proposal
by the same del egati on {see para. 46 bel ow) as well as theproposal submtted by
the Libyan Arab Jammhiriya (see para. 14 below). The Conmttee had also before it
the progress report of the Secretary-CGeneral on the preparation of the draft
handbook on t he peaceful settlenent of disputes between States (A/AC.182/L.68), toO
which the text of the draft handbook was annexed.

3/ | _Records ofthe General Assenbl -fifth Session, Supplement
No. 33 (Ar45/33).



Il. GENERAL DEBATE

St at enent _of the Rapporteur

11. According to the decision taken at its 141st neeting on the organization of
its work, the Special Commttee held a general debate on 15 February 1991.

12.  One of the representatives taking part in the general debate stressed the

i mportance of the work of the Special Committee on the strengthening of the role of
the United Nations in the areas of the peaceful settlenent of disputes and the

mai nt enance of international peace and security. On the question of the peacefu
settlenment of disputes, he referred to the previous acconplishments of the Specia
Committee, nanely, the Manila Declaration on the Peaceful Settlement of
International D sputes, (CGeneral Assenbly resolution 37710, annex), the Declaration
on the Prevention and Rermoval of Disputes and Situations Wich My Threaten
International Peace and Security and on the Role of the United Nations in this
Field (CGeneral Assenbly resolution 43751, annex) and the draft handbook onthe
peaceful settlenment of disputes between States (A/AC.182/L.68, annex). Wth
respect to the naintenance of international peace and security, the representative
poi nted out the usefulness that the paper on fact-finding activities by the United
Nati ons being el aborated by the Special Committee, could have to the extent that it
duly guaranteed respect for the principles of sovereignty and non-intervention in
the internal affairs of States. The representative further expressed his views on
the application of Article 27 of the Charter which in his view gave a privil eged
position to the pernmanent nenbers of the Security Council, and also stressed that
under the Article decisions of the Council required '*affirmative votes" of all the
permanent menbers in order to be valid.

13. Another representative observed that the peaceful settlement of disputes was
one of the prime ains of the Security Council, for which various neans were
available to it, including the application of sanctions. He regretted that the
decisions of the Security Council relating to the application of sanctions had
recently not received the support of all of its nenmbers. Referring to the question
of Article 27 of the Charter, the representative said that 40 years of practice had
establ i shed that decisions of the Security Council under that Article did not
require an affirmative vote by all its pernmanent nenbers, but only the absence of a
negative vote. This had strengthened the Council.

14. Another representative taking part in the debate expressed the view that the
Special Conmittee could suggest ways Of strengthening the role of the Security
Council, the main organ of the United Nations entrusted with the power to adopt
enforcement nmeasures to maintain international peace and security, by renoving some
of the provisions of the Charter creating obstacles to its ability to performthat
function. He therefore made certain suggestions, which he later submtted in the
proposal set out bel ow



“Proposal subnitted bv the Socialist People's Li bvan Arab

Jamahiriva with a view to enhancing the effectiveness of
t he Security Council in regard to the naintenance of

international peace and security

The Security Council has become incapable of discharging its primary
responsibility for the maintenance of international peace and security in the
manner intended by the drafters of the Charter and has not fulfilled its
unique task in the history of the international Organization, namely the task
of directing collective action for the maintenance of peace, justice and the
rule oflaw, for reasons that are evident to all the Menber States and which
have inpeded the Security Council in its endeavours to play the role assigned
to it under the Charter.

**Accordingly, there is a vital and urgent need to consider ways and means
to rectify the procedure of the Security Council which, on a nunber of
occasions, has failed to take decisive and pronpt action to counter acts of
aggression and breaches of the peace.

"Consequently, the delegation of the Socialist People's Libyan Arab
Jamahiriya proposes that the Special Commttee on the Charter of the United
Nations and on the Strengthening of the Role of the O ganization, being
responsi bl e for the subm ssion of proposals concerning the strengthening of
the role of the United Nations in regard to the maintenance of internationa
peace and security, should |ook into the following matters while it is
studyi ng those proposals:

*(a) Measures to strengthen the role of the Security Council in regard to
the mai ntenance of international peace and security in the light of past
experience. Consideration should also be given to ways to elinmnate the
adverse consequences for the maintenance of international peace and security
of the application of the principle of consensus anong the pernmanent menbers
of the Security Council, which has paralysed it and rendered it incapable of
fulfilling the responsibilities assigned to it under the Charter;

*(b) A definition of the non-procedural matters in which the use of the
right of veto could be suspended or restricted. Subject to the holding of
further negotiations, it would be appropriate to study sone fields in which
the principle of consensus should not apply. For exanple, this principle
shoul d not be used to defend acts of aggression, occupation and injustice

*(c) Due regard should be paid to the fact that the maintenance of
international peace and security is a joint responsibility ofall the States
Members of the United Nations, regardless of their size, power and resources
in accordance with the principle of sovereign equality and denocratic
participation in the conduct of international affairs;

*(da) Strengthening the role of the General Assenbly in regard to the
mai nt enance of international peace and security."

15. At the 149th neeting of the Special Conmittee, on 19 February 1991, one
representative expressed reservations on the draft proposal presented by the Libyan
Arab Jamehiriya. In his view, the proposal canme at a tine when the Security



Counci| had proved to be a body functioning effectively in the discharge of its
responsibilities under the Charter.

16. At the end of the session, all the participants expressed their deep gratitude
and appreciation to the Chairman of the Special Committee, H s Excellency
Anbassador Carlos Cal ero-Rodrigues, for his excellent guidance, dedication and
outstanding contribution, with the efficient help of the nenbers of the Bureau and
the Secretariat, to tfe successful outconme of the work.



11, MAINTENANCE OF | NTERNATI ONAL PEACE AND SECURI TY

Rapporteur

A i -findin

17.  Asrequested by the General Assembly in paragraph 3 (a) of its resolution
45/44, the Wrking Goup accorded priority to the question of the maintenance of
international peace and security in all its aspects in order to strengthen the role
of the United Nations.

18. In that context, and in accordance with paragraph 3 (a) (i) of the
above-nmentioned resolution, the Wrking Goup considered adraft document on
fact-finding by the United Rations in the field of the maintenance of international
peace and security. It conducted its deliberations on the basis of a working paper
contained in docunent A/AC.182/L.66/Rev.1 submtted by Bel gium Czechosl ovaki a,
Cermany, ltaly, Japan, New Zeal and and Spain, which was |ater revised, and
subsequently presented in document A/AC,182/L.70.

19. Asa result of intensive work, and on the basis of the latter document, the
Special Committee conpleted its work on the draft Declaration* on Fact-finding by
the United Nations in the Field of the M ntenance of International Peace and
Security and decided to submt it to the General Assenbly for consideration and
adopt i on:

"Draft Declaration on Fact-findinu bv the United Nations in the
Field of th i nt enan f International P n [

**The CGeneral Assembly,

**Recalling the Declaration on Principles of International Law concerning
Friendly Rel ations and Cooperation anong States in accordance with the Charter
of the United Nations, 1/ the Manila Declaration on the Peaceful Settlement of
International D sputes, 27 the Declaration on the Enhancenment of the
Ef fectiveness of the Principle of Refraining fromthe Threat or Use of Force
in International Relations, 3/ the Declaration o.a the Prevention and Renoval
of Disputes and Situations Wich May Threaten Iniernational Peace and Security
and on the Role of the United Nations in this Field, 47 and their provisions
regarding fact-finding,

"1/ General Assenbly resolution 2625 (xxv) of 24 Cctober 1970, annex.
"2/ Ceneral Assenbly resolution 37710 of 15 Novenber 1982, annex.
"3/ Ceneral Assenbly resolution 42722 of 18 Novenber 1987, annex.

"4/ CGeneral Assenbly resolution 43751 of 5 Decenber 1988, annex.

* See observations in para. 21.
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"Emphasizing that the ability of the United Nations to maintain
international peace and security depends to a large extent on its acquiring
detail ed know edge about the factual circunstances of any dispute or
situation, the continuance of which mght threaten the maintenance of
international peace and security (hereinafter *disputes or situations'),

"Recouni zing that the full use and further inprovenent of the neans for
fact-finding of the United Nations could contribute to the strengthening of
the role of the United Nations in the maintenance of international peace and
security and pronote the peaceful settlement of disputes as well as the
prevention and renoval of threats to the peace,

"Desiring to encourage States to bear in mnd the role that conpetent
organs of the United Nations can play in ascertaining the facts in relation to
di sputes or situations,

“"Recognizing the particular useful ness of fact-finding mssions that the
conmpetent United Nations organs may undertake in this respect,

"Rzaring in nmnd the experience and expertise acquired by the United
Nations in the field of fact-finding m ssions,

"Recoani zinu the need for States, in exercising their sovereignty, to
cooperate with the relevant organs of the United Nations as regards
fact-finding mssions undertaken by them

»Seekina al so to contribute to the effectiveness of the United Nations,
with a view to enhancing nutual understanding, trust and stability in the
wor | d,

"Solemnly declares as foll ows:
II|

"1, In performng their functions in relation to the maintenance of
international peace and security, the conpetent organs of the United Nations
shoul d endeavour to have full know edge of all relevant facts. To this end
t hey shoul d consi der undertaking fact-finding activities.

"2.  For the purpose of the present paper fact-finding means any activity
designed to obtain detailed know edge of the rel evant facts of any dispute or
situation which the conpetent United Nations organs need in order to exercise
effectively their functions in relation to the maintenance of internationa
peace and security.

»3.  Fact-finding shoul d be conprehensive, objective, inpartial and tinmely.
"4, Unless a satisfactory know edge of all relevant facts can be obtained
through the use of the information-gathering capabilities of the

Secretary-General or other existing means, the conpetent organ of the United
Nat i ons shoul d consider resorting to a fact-finding mssion
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“5. In deciding if and when to undertake such a mssion, the conpetent United
Nat i ons organs should bear in mnd that the sending of a fact-finding m ssion
can signal the concern of the Organization and should contribute to building
confidence and defusing the dispute or situation while avoiding any
aggravation of it.

“6. The sending of a United Nations fact-finding mssion to the territory of
any State requires the prior consent ofthat State, subject to the relevant
provisions of the Charter of the United Nations.

“7. Fact-finding mssions may be undertaken by the Security Council, the
Ceneral Assenbly and the Secretary-CGeneral, in the context of their respective
responsibilities in maintaining international peace and security in accordance
with the Charter.

“8. The Security Council should consider the possibility of undertaking
fact-finding to discharge effectively its primary responsibility for the
mai nt enance of international peace and security in accordance with the Charter.

“9.  The Security Council should, wherever appropriate, consider the
possibility of providing inits resolutions for recourse to fact-finding.

"10. The Ceneral Assenbly shoul d consider the possibility of undertaking

fact-finding for exercising effectively its responsibilities under the Charter
for the maintenance of international peace and security.

*11. The Ceneral Assenbly shoul d, wherever appropriate, consider the
possibility of providing for recourse to fact-finding in its resolutions
relevant to the maintenance of international peace and security.

»12, The Secretary-General should pay special attention to using the United
Nations fact-finding capabilities at an early'stage in order to contribute to
the prevention of disputes and situations.

*13, The Secretary Ceneral, on his own initiative or at the request ofthe
States concerned, should consider undertaking a fact-finding mssion when a
di spute or a situation exists.

*14, The Secretary-Ceneral should prepare and update |ists of experts in
various fields who woul d be available for fact-finding mssions. He should
also maintain and develop, within existing resources, capabilities for
mount i ng energency fact-finding mssions.

*15. The Security Council and the General Assenbly should, in deciding to whom
to entrust the conduct of a fact-finding mssion, give preference to the
Secretary-Ceneral, who may, inter alia, designate a special representative or
a group of experts reporting to him Resort to an ad hoc subsidiary body of
the Security Council or the General Assenbly nay al so be considered.

*16. I n considering the possibility of undertaking a fact-finding mssion, the
conpetent United Nations organ should bear in mnd other relevant fact-finding
efforts, including those undertaken by the States concerned and in the
framework of regional arrangenents or agencies.
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*17. The decision by the conpetent United Nations organ to undertake
fact-finding should always contain a clear mandate for the fact-finding

m ssion and precise requirenents to be net by its report. The report should
be limted to a presentation of findings of a factual nature.

"18. Any request by a State to a conpetent organ ofthe United Nations for the
sending of a United Nations fact-finding mssion to its territory should be
consi dered w t hout undue del ay.

"19. Any request by a conpetent organ of the United Nations for the consent of
a State to receive a fact-finding mssion within its territory should be given
timely consideration by that State. This State should informthe said organ
of its decision w thout delay.

»20. In the event a State decides not to admt a United Nations fact-finding
mssion to its territory, it should, if it deens it appropriate, indicate the
reasons for its decision. It should also keep the possibility of admtting
the fact-finding m ssion under review.

»21, States shoul d endeavour to follow a policy of admtting United Nations
fact-finding mssions to their territory.

»22. States should cooperate with United Nations fact-finding m ssions and
give them within the limts of their capabilities, full and pronpt assistance
necessary for the exercise of their functions and the fulfilment of their
mandat e.

»23. Fact-finding mssions should be accorded all imunities and facilities
needed for discharging their nmandate, in particular full confidentiality in
their work and access to all relevant places and persons, it being understood
that no harnful consequences will result to these persons. Fact-finding

m ssions have an obligation to respect the laws and regulations of the State
in which they exercise their functions; such laws and regul ations shoul d not
however be applied in such a may as to hinder mssions in the proper discharge
of their functions.

"24. The menbers of fact-finding mssions, as a mninum enjoy the privileges
and immunities accorded to experts on missions by the Convention on the
Privileges and Imunities of the United Nations. Wthout prejudice to their
privileges and inmmunities, menbers of fact-finding mssions have an obligation
to respect the laws and regulations of the State in the territory of which
they exercise their functions.

*26. Fact-finding mssions have an obligation to act in strict conformty with
their nmandate and performtheir task in an inpartial way. Their nenbers have
an obligation not to seek or receive instructions fromany Governnment or from
any authority other than the conpetent United Nations organ. They shoul d keep
the information acquired in discharging their mandate confidential even after
the mssion has fulfilled its task
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"26. The States directly concerned should be given an opportunity, at all
stages of the fact-finding process, to express their views in respect ofthe
facts the fact-finding mssion has been entrusted to obtain. Wien the results
of fact-finding are to be nade public, the views expressed by the States
directly concerned should, if they so wish, also be made public.

»27. Wenever fact-finding includes hearings, appropriate rules of procedure
shoul d ensure their fairness.

”" Iv

»28, The Secretary-Ceneral should monitor the state of international peace and
security regularly and systematically in order to provide early warning of

di sputes or situations which mght threaten international peace and security.
The Secretary-Ceneral may bring relevant information to the attention of the
Security Council and, where appropriate, of the General Assenbly.

»29,. To this end the Secretary-General should nake full use of the
information-gathering capabilities of the Secretariat and keep under review
t he i nprovement of these capabilities.

"V

»30. The sending of a United Nations fact-finding mssion is wthout prejudice
to the use by the States concerned ofinquiry or any sinilar procedure or of
any means of peaceful settlenent of disputes agreed by them

»31. Nothing in the present paper is to be construed as prejudicing in any
manner the provisions of the Charter.”

20. At the 150th meeting of the Special Committee, the Chairman made a statenent
in which he pointed out that, during the el aboration of the draft Declaration, sone
del egations had suggested that a provision concerning the ternination of
fact-finding mssions should be included in the text. In the view of those

del egations, it was particularly inportant to indicate that the wthdrawal of the
consent given by a State would result in the cessation of the activities of the
fact-finding mssionin its territory. Several delegations, however, expressed

di sagreement with the proposition. Asa result, those del egations which supported
the proposal, while not insisting onit, expressed the wish to place on record
their understanding that paragraph 6 of the text did not exclude the ability of a
State, in giving its prior consent to the sending of a fact-finding mssion to its
territory, to make that consent subject to certain conditions, and that if such

conditions were not observed, the conpetent sending organ should term nate the
fact-finding mssion

21, Some del egations raised doubts as to the title ofthe document as well as to
the inclusion of the word "solemly” in the |ast preanbul ar paragraph and expressed
the wish that both questions shoul d be discussed again at the next session of the
Ceneral Assenbly. Qhers believed that the title appropriately reflected the
nature of the document which the Committee had el aborated and that inclusion of the
word *'sol emly** conformed with usual United Nations practice. Sone other

del egati ons expressed their serious doubts that there is an established practice
regarding the use of the term"“solemnly",
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B. Consideration of thewdrkinu paper submtted by the Union
of Soviet Socialist Republies

22. Atits 148th, 149th and 150th neetings, the Special Conmittee considered the
wor ki ng paper entitled "New i ssues for consideration in the Special Committee"
(A/AC.182/L.65), submitted by the Union of Soviet Socialist Republics, the text of
which is reproduced in paragraph 14 of the report of the Special Committee. 3/

1. Introduction of the worki nu paper by the sponsor

23.  In introducing the working paper, the representative of the Union of Soviet
Soci alist Republics remarked that the Special Committee had produced some concrete
results in connection with the three main areas of its nandate, nanely, the

mai nt enance of international peace and security, the peaceful settlenent of
disputes and the rationalization of the procedures of various organs of the United
Nations. In the view of the representative, the docunent on fact-finding was

anot her acconplishment of the Special Commttee in an essential area of activity of
the United Nations. It was the hope of the representative that the Specia
Committee woul d al so be successful in reaching concrete results with respect to
some of the new questions outlined in his delegation's working paper, which he
anal ysed paragraph by paragraph

24. Regarding paragraph 1 (a) of the working paper (further elaborated in
paragraph 32 below), the sponsor observed that the work of the Special Conmittee
had mainly focused on strengthening the role of the United Nations and was of the
view that the time had come for the Special Commttee to consider cooperation
between the United Nations and regional organizations.

25. Wth respect to paragraph 1 (b) of the proposal, the representative expressed
the need to have one single docunent covering the practice of the
Secretary-General 's peace-making efforts, consistent with sone of the provisions in
t he working paper on fact-finding activities.

26. As to paragraph 2 (a) of the working paper, the representative stressed the
need for a general convention on the peaceful settlement of disputes, which would
publicize and give new inpetus to traditional nmeans for the settlenent of

disputes. In this respect, he mentioned the useful results ofthe nmeeting of
experts within the franmework of the Conference on Security and Cooperation in
Europe (CsCE)held at Valletta in January and February 1991, and suggested that the
results shoul d be used by the Special Cormittee. The representative recalled that,
in drafting a general convention on the peaceful settlement of disputes, the
Committee should use the results of the work of such regional groups, as had been
done in the case of the handbook on the peaceful settlement of disputes prepared by
the Secretary-Ceneral (AsaC.182/L.68, annex), the text of which had been adopted by
the Coomittee at its current session.

27. In introducing paragraph 2 (b), the representative commented that, despite its
vital inportance, very little had been done in the past years concerning the
question of devel oping ways and neans of inplenenting the Charter ofthe United
Nations and the norns of international law, as well as related enforcement actions
vis-3-vig a State that has breached the peace or failed to conply with the Security
Counci|'s decisions, He suggested that consideration be given to sone particular
aspect ofthe question.
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28. Regarding paragraph 2 (e) ofthe working paper, the representative noted that
it would be useful to study the role of institutions set up and used by the
Security Council, such as mlitary observers, peacenaking and peace-keeping

efforts, as well as the use of demlitarized zones, truces, cease-fires and the use
of civilian experts.

29. Regarding paragraph 2 (d), the representative observed that the Declaration on
the Prevention and Rernoval of Disputes and Situations \Wich My Threaten
International Peace and Security was limted to existing disputes. Accordingly,

the devel opment of neasures to pronote the prevention ofarmed conflicts and to
provi de assistance for the elinmination of the consequences of ecol ogical disasters
or natural calamties should be considered an inportant task which the Committee

m ght wish to undertake.

30. As to paragraph 2 (e) of the proposal, the representative renmarked that the
Special Conmittee should take up the question of strengthening the system of
collective security, in particular the question of inmproving the relationship
bet ween the Security Council, the Secretary-General and regional organizations.

31. Regarding paragraph 2 (f), the representative suggested that the Specia
Committee should study the question of the strategic role of the United Nations in
establishing a new |l egal world order at the threshold of the twenty-first century
to consider elaboration of practical recomendations which would serve to
strengthen and enhance the collective security system of the United Nations.

32. In further elaboration of paragraph 1 (a) of the working paper, another
representative of the sane del egation explained that the proposal was based on
Chapter VII1 of the Charter, and specifically on Article 52, which reflected the
rol e assigned by the Charter to regional organisations or agencies in dealing with
conflicts, and suggested a nunmber of ways by which regional organizations night
function in accordance with the new realities of the security system envisaged in
the Charter

33. In this connection, he nade a nunber of specific proposals forthe Specia
Cormittee. He suggested the consideration of the reciprocal relationship between
the United Nations and regional organizations based on Chapter VIII and noted that
any question regarding the naintenance of international peace and security which
arose betwaen parties to an existing regional agreenent should be considered first
and foremost within the regional framework. He accordingly enphasized that a |oca
di spute should be considered by the Security Council only after the parties had
made all their efforts in the context of regional bodies and suggested that the
Security Council should pronote the initiative of the interested States to devel op
procedures for the peaceful settlement of disputes at a regional level, in
accordance with Article 52. He also stressed that the Security Council, when
determining the existence of any threat to the peace, should use as appropriate
regi onal bodies and organisations for its course of action. Such course of
activity, he added, should not be taken without the authority ofthe Security
Council and should in no way inmpair the right ofself-defence in the case of an
armed attack; the Security Council should at all times be fully infornmed of
activities undertaken under regional agreements, as provided for in Article 54.
Lastly, he suggested that the Secretary-CGeneral and | eaders of the regiona

organi zations should neet on a regular basis to exchange information on situations
that may threaten the peace and to pronmote neans of joint initiatives for the
settlement of regional disputes.

-13=~



2. General comments onthe workina paver

34. It was generally agreed that the working paper by the Union of Soviet
Soci al i st Republics provided the Special Commttee with a good basis for future
work on its mandate concerning the question of the maintenance of internationa
peace and security.

35. (One representative wel coned the Soviet proposal as recognizing the vital role
that coul d be played by regional organisations in the prevention of conflicts and
in this context drew attention to the positive achievement of the Myvenent of
Non- Al i gned Countries. The representative, however, pointed out a lacuna in the
wor ki ng paper which, in his view, failed to recognize adequately the role of the
CGeneral Assembly in the nmintenance of peace and security. He believed that the
CGeneral Assenbly should play a promnent role in that area while the Security
Council played a prinmary role. He further considered it desirable that the
conposition of the Council be expanded so as to better reflect the conposition of
the Oganization. He also questioned the use of the veto power and remarked that,
by renoving it, the authority of the Council would be enhanced.

36. Another representative remarked that ~2 all the ideas contained in the Sovi et
proposal, the Special Conmttee could concentrate its efforts on the suggestion
contained in paragraph 1 (b) relating to broadening the peace-naking efforts of the
Secretary-General . Sone del egations, however, questioned whether nuch else could
be done with a view to enhancing the Secretary-General's role, after the adoption
of the Declaration on the Prevention and Renoval of Disputes and the el aboration of
the document on fact-finding activities by the United Nations.

37. In comrenting specifically on the proposal contained in paragraph 1 (b) (iv),
one representative further recalled that at the past session of the Genera
Assenbly his delegation, followed by some others, had already made suggestions on
the recommendations contained in the Secretary-General's report on the work of the
Organi zati on. He wel coned a nore institutionalized practice to that effect, since
in his view the Secretary-Ceneral's recomendations should not be lost in the
course of the year's work. The Special Conmittee, or the Sixth Conmttee itself,
he added, could be the appropriate body for their consideration. Anong the ideas
raised in the Secretary-Ceneral's report, the representative favoured the idea of
giving the Secretary-General.the authority to submt requests to the Internationa
Court of Justice for advisory opinions. Another representative considered this
idea as well as the regime of advisory opinion as a whole, to deserve consideration
in the Special Conmttee.

38. Sone other representatives, while fully supporting the principle that States
shoul d have nore recourse to the Court, expressed doubts on the proposal concerning
authorizing the Secretary-Ceneral to request advisory opinions fromthe
International Court of Justice. One representative gave specific reasons for his
hesitation: he recalled, first, the fact that Article 96 m ght not authorise such
arole for the Secretary-General; secondly, the consensual basis of the Court's
jurisdiction; thirdly, the fact that the Secretary-CGeneral was not a representative
body; and fourthly, the practical problems that mght arise in a situation where a
party was not willing to cooperate in the proceedings. Hethus concluded that the
nmost proper role for the Secretary-General to play would be to use his good offices
to facilitate the reaching of an agreenment between the parties to the dispute to
submt it to the Court.
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39. The elaboration of a general convention on the peaceful settlement of disputes
proposed in paragraph 2 (a) of the working paper was wel coned by a nunber of
representatives. One representative also welconed the simlar initiative put
forward by the Myvenment of Non-Aigned Countries on the peaceful settlement of

di sputes, as contained in the Hague Declaration of 29 June 1989, which could be
taken up by the Special Cormittee. Another representative further stressed that,
in the light of the instruments already in existence in the area of the peaceful
settlenent of disputes, enphasis should be placed on jurisdictional questions, so
as to develop nore effective ways to resort to procedures provided for in those
instrunents. It was nentioned by some representatives that by considering the
question of the peaceful settlement of disputes, the Special Conmttee was
fulfilling its mandate in the context of the Decade of International Law. Several
del egations referred to the report of the neeting of experts within the framework
of the Conference on Security and Cooperation in Europe held at Valletta in January
and February 1991. It was stressed that the report contained many interesting
points and that it could be used as a source of ideas for further work of the
Special Conmittee, and denonstrated the extent to which a group of States could go
in fornulating a set of principles and nechanisms for the peaceful settlement of

di sput es.

40. A nunber of representatives expressed an interest in the question of the ways
and means of inplementing the Charter and the norns of international [aw, contained
in paragraph 2 (b) of the Soviet proposal, since the violation of those principles
was viewed as the root cause of all crises and disputes. One representative saw a
link between the Soviet proposal and the proposal submtted to the Sixth Committee
by his delegation during the crisis resulting fromthe situation between Irag and
Kuwai t, nanely, the proposal to draft general guidelines on problens of '*sanction
management". By that, he meant the handling of a set of problens which had arisen
when Chapter VI1 had been recently applied involving such aspects as granting
exceptions to sanctions for humanitarian reasons, and the recognition of the
econom ¢ inpact of sanctions on States not directly targeted by an enbargo. The
proposal to elaborate guidelines on "sanction managenent** was supported by another
representative who also cormented on the proposal to consider enforcement action
vis-a-vis a State which had failed to conply with Security Council resolutions, and
observed in this respect that Chapter VII could be applied in an effective nanner
if appropriate rules were established for its tinely inplenentation. Another
representative noted that the consideration of "sanction managenent” was an
interesting idea, although the |arge anount of case |aw developed in the Security
Council Committee established by resolution 661 (1990) concerning the sitvation
between Iraq and Kuwas.t coul d probably answer nost of the questions raised in that
connect i on.

41. One representative expressed a favourable opinion on the proposal to consider
t he adoption of provisional neasures by the Security Council under Article 40 of
the Charter, contained in paragraph 2 (c) of the working paper.

42. Favourabl e comments were expressed on the proposal to strengthen the
preventive functions of the United Nations, contained in paragraph 2 (d) of the
wor ki ng paper, although one representative stressed that in that area considerable
progress had al ready been nade through the docunent on fact-finding activities. In
that connection, some representatives supported the idea of considering election
monitoring by the United Nations which was viewed as part of conflict prevention.
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43. Concerning the proposal contained in paragraph 2 (e) of the working paper,

anot her representative stressed that collective security was a basic element of the
Charter and of the international legal order; therefore, it was inportant to take
up its consideration as soon as possible.

44.  Another representative suggested that the Special Conmttee take up

consi deration of the review of the fulfilment of the functions and responsibilities
of the Security Council in accordance with the Charter and the provisional rules of
procedure of that organ; and of nmeasures to inprove the fulfilment of the functions
and responsibilities of the General Assenbly in accordance with Article 10 of the
Charter

45, At the end of the discussion, the Chairnman concluded that the Specia
Commttee would continue its consideration ofthe Soviet working paper at its
session the follow ng year before deciding which of the proposals contained in it
shoul d be included in the agenda of the Commttee.

46. At the 150th neeting of the Special Committee, on 20 February 1991, the Union
of Soviet Socialist Republics presented a specific proposal relating to
paragraph 1 (a), which is set out bel ow

"Workina docunent of the Union of Soviet Socialist Republics on
t he enhancenent of cooperation between the United Nations and
reai onal _oruani zations

»1. The basic function of regional organizations under the Charter of the
United Nations is to deal with such natters relating to the maintenance of

i nternational peace and security as are appropriate for regional action,

provi ded that such regional organizations and their activities are consistent
with the purposes and principles of the O ganization.

*2. Measures to create and enhance regional security systens, bearing in mnd
the specific characteristics and new realities of the regions concerned, nust
run parallel with the efforts of the entire international conmunity to
establish collective security in accordance with the Charter of the United
Nat i ons.

»3. Regional agencies and arrangenments shoul d perform broad functions for the
mai nt enance of international peace and security and al so possess their own
mechani sns for the pacific settlement of disputes through negotiation,
investigation, mediation, conciliation, good offices, judicial consideration
and arbitration, as well as through the assignment of appropriate specific
functions in that regard to the regional organizations' permanent organs.

"4,  The settlenment of disputes through regional agencies or arrangenments
shall be based on a free choice of such specific neasures by the parties to a
| ocal dispute, the objective being, in the first instance, to utilise
procedures for the settlenent of disputes provided for in a specific regiona
I nstrument.

5. The States menbers of regional organisations shall nmake every effort to

achieve pacific settlenent of |ocal disputes through regional organisations
before referring themto the Security Council
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“6. The Security Council shall encourage the devel opnent of pacific
settlenent of |ocal disputes through regional organiaations either on the
initiative of the States concerned or on its own initiative.

‘7. The settlement of disputes by States menbers of regi onal arrangenents

t hrough such organi zations shall be without prejudice to the authority of the
Security Council to investigate any dispute, or any situation which mght |ead
to international friction or give rise to a dispute, in accordance wth
Article 34 of the Charter, or to the right of any Menber of the Organization,
under Article 35 of the Charter, to bring any dispute, or any situation of the
nature referred to in Article 34, to the attention of the Security Council or
of the General Assenbly.

“8. The Security Council shall, where appropriate, utilize regiona

organi xations for enforcement action under its authority, but no enforcenent
action shall be taken under regional arrangenents or by regional agencies

wi thout the authorisation of the Security Council

“9. The Security Council shall at all times be kept fully inforned of
activities undertaken or in contenplation under regional arrangements or by
regi onal agencies for the maintenance of international peace and security.

*10. States mnmust endeavour to create and to enhance the effectiveness of
regional security mechanisns for the pacific settlement of disputes in
accordance with the Charter of the United Nations.

*11. Apart frommatters relating to the pacific settlement of disputes and the
mai nt enance of international peace and security in their respective regions,
regi onal organisations nust also address the political, econonic and

humani tari an aspects of security and the devel opment of broad internationa
cooper ati on.

*12. States shall encourage an increase in the practical contribution made by
regi onal organi sations to the achievenment of political, economc, social and
cultural progress by the peoples of the respective regions in overcom ng
hunger, illiteracy, poverty, destitution, disease and econonic

under devel opment .

"13. States nust pronote the strengthening and inprovenent of cooperation and
interaction between the United Nations and regional organisations with respect
to the devel opnent of broad international cooperation and the maintenance of
international peace and security.

*14, The Secretary-Ceneral of the United Nations and the |eaders of regiona
organi sations nust nmeet on a regular basis to exchange infornmation on such
| ocal disputes and situations as may constitute a threat to internationa
peace and security, propose joint initiatives for the settlement of |oca

di sputes and al so consi der specific problenms relating to the political,
economi ¢, social and cultural devel opment of any country in the region
concer ned.

»15, Regi onal organisations nust provide the countries of the respective

regions, if they so request, with assistance in strengthening their security
in accordance with the purposes and principles of the Charter.
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*16. The Security Council or its permanent menbers may, where appropriate and

at the request of the regional organisations, act as guarantors of regiona
security."”

47. In presenting the above docurment, the representative enphasised that it

devel oped one of the proposals originally put forward by his del egation and broadly
supported by the Special Conmttee, namely, the enhancenent of cooperation between
the United Nations and regional organisations. The representative pointed out that
mechani sns of regional security were an internal part of the collective security
system established by the Charter, stressed that their consideration cane at a time
when the role of regional organisations in the area of collective security was
becom ng increasingly inportant and encouraged Menber States to state their views

and conmments on the working paper at future sessions of the General Assenbly of the
United Nations and of the Special Committee.
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V. PEACEFUL SETTLEMENT OF DI SPUTES BETWEEN STATES

St at enent _of t he Rapporteur

Exam nation of the report of the Secretary-Ceneral on the
proaress of work on the draft handbook on the peaceful
settl enent of disputes between States 4/

48. The Special Conmttee had before it, as requested by the General Assenbly in
paragraph 6 of its resolution 45744 of 28 Novenber 1990, the Secretary-General's
final progress report on the preparation of the draft handbook on the peaceful
settlement of disputes between States (As/AC.182/L.68), to which the conplete text
of the draft handbook, except annexes, an index and a bibliography, was attached.
The progress report contained information on the final neeting of the Consultative
G oup on the Handbook on the Peaceful Settlement of D sputes between States, held
in New York on 19 June 1990, under the chairmanship of the Under- Secretary-General
the Legal Counsel. At that neeting, the Consultative G oup, conposed of conpetent
i ndividuals from anmong nenbers of the permanent missions of the States Menbers of
the United Nations in New York, reviewed the draft of the remaining chapter of the

handbook, prepared by the Secretariat, chapter 111, which was entitled *' Procedures
envi saged under the Charter of the United Nations; prinmary role of the Security
Council; inportant role of the General Assenbly; role of other principal organs of

the United Nations". Having held a total of eight neetings, the Consultative G oup
thus conpleted the consideration of all the chapters of the draft handbook.

49, At the 146th nmeeting of the Special Commttee, on 8 February 1991, the Lega
Counsel introduced the final progress report of the Secretary-CGeneral

50. In the course of the discussion of the report, nany del egations expressed
their appreciation to the Secretariat for its work on the handbook. They also paid
tribute to the del egation of France, which had originally proposed the preparation
of such a handbook. They enphasized that the practical nature of the handbook made
it particularly useful not only for Governnents, especially in devel oping

countries, but also for researchers and academ c institutions everywhere. It was
further pointed out that the nerit of the handbook was that it had been drawn up in
strict conformty with the Charter, and that it analysed both the |ess-known nmeans
of peaceful settlenment of disputes and the well-known neans. It was inportant, in

the view of the delegations, that the handbook, once published, should be widely
di stributed.

51. Most del egations al so considered the handbook to be an inportant and concrete
contribution of the Special Commttee to the United Nations Decade of Internationa
Law. In that connection, the view was expressed that the handbook woul d serve as a
useful basis for the drafting of a universal convention on the peaceful settlement
of disputes within the framework of the Decade. It was accordingly suggested that
a reference to the United Nations Decade of International Law be made in the
introduction to the handbook in its final form

47 There were no other documents submtted to the Special Commttee under
the topic of the peaceful settlenent of disputes.
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52.  Some suggestions for inproving and updating the text before its fina
publication were made. 5/ One del egation expressed its view that the publication
and wi der dissem nation of the handbaok should be done after incorporation of al
amendments.  Several delegations referred to the useful ness of the novel procedure
followed in the preparation of the handbook which established a close cooperation
between the Secretariat and menbers of permanent mssions in New York as a

Consul tative Goup and expressed the hope that such a procedure would be used in
simlar future endeavours.

53. At its 146th meeting, on 8 February 1991, the Special Committee, having taken
note of the final progress report of the Secretary-General and, having considered
the final text of the draft handbook pursuant to paragraph 3 (b) (ii) of Genera
Assenbly resol ution 45744, recommended the publication of the draft handbook
annexed hereto to the General Assenbly at its forty-sixth session.

8/ Inits final form the handbook w Il include an index, a bibliography and
annexes (the Charter of the United Nations, the Statute of the International Court
of Justice and the Rules of the International Court of Justice).
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V.  COMMUNI CATI ONS ADDRESSED TO THE CHAI RVAN ON | SSUES BEARI NG
UPON THE WORK OF THE COW TTEE

St at enent_of the Rapporteur

A, United Nations Decade of International Law

54, At the 146th and 149th neetings of the Special Committee, the Chairman
informed the Coomittee of the letter dated 30 January 1991 from

M. Carl-August Fleischhauer, Under-Secretary-General, the Legal Counsel, draw ng
the attention of the Chairman to certain paragraphs of the programe of activities
to be commenced during the first term(1990-1992) ofthe United Nations Decade of
International Law, presented in the annex to General Assenbly resolution 45740 of
28 Novenber 1990, which related to the nmandate of the Special Committee.

55. The Chairman infornmed the Committee of his intention to respond to the letter
by pointing out that the Commttee, at its 1991 session, had alreadv nmade a
concrete contribution to the United Nations Decade of International Law when it
approved the draft handbook on the peaceful settlenent of disputes and the draft
Declaration on Fact-finding by the United Nations in the Field of the Mintenance
of International Peace and Security for submission to the General Assenbly at its
forty-sixth session for consideration and adopti on.

56. The Special Conmittee endorsed the views of the Chairnman as stated above and
expressed its willingness to make further contributions to the progranme of the
Decade within the context ofits nmandate

B. Committee on Conferences

57. At the 150th neeting of the Special Conmttee, the Chairman inforned the
Committee ofthe letter dated 31 Decenber 1990 which he had received fromthe
Chairman of the Committee on Conferences, drawing the attention of the Specia
Committee to the recommendati ons and conclusions contained in the report of the
Committee on Conferences (A/AC.172/88/Ad4.8) relating to the utilization of
resources by the Special Conmmttee.

58. The Chairman infornmed the Special Committee of his intention to reply to the
letter by advising the Chairman of the Commttee on Conferences that the Specia
Committee would continue to do its utnmost to inprove its utilization of the
conference-servicing resources and that, in that respect, all the recommendations
contained in the letter woul d be taken into consideration when planning the work of
the Special Conmittee. He would however point out to the Conmittee on Conferences
that the Special Commttee could not agree with one of the conclusions contained in
the said letter stating that *"the Special Committee at its 1989 session used

57 per cent of its resources, which falls short of the 75 per cent benchmark figure
set by the Conmittee in 1983 and reaffirmed in 1989". It was the view of the
Special Committee that the above conclusion was apparently made on the basis of
statistical data which did not take into account the method of work followed by the
Special Conittee, nanely, the wide use of informal consultations and of working
groups for the purposes of negotiating texts for consideration and adoption by the
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plenary of the Conmittee. That effective nethod of work had indeed enabled the
Special Committee to produce a nunber of concrete results in fulfilnent of its

mandate. The Special Committee accordingly urged that the Commttee on Conferences
shoul d be nade aware of those facts.
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INTRODUCTION

By its resolutions 39779 and 39/88 of 13 Decenber 1984, the General Assenbly
requested the Secretary-CGeneral to prepare, on the basis of the outline el aborated
by the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the O ganisation and in the light of the views
expressed in the course of the discussions in the Sixth Commttee and in the
Special Committee, a draft handbook on the peaceful settlenment of disputes between
States.

In accordance with the conclusions reached by the Special Conmittee at its
1984 session with respect to the preparation of the draft handbook, the
Secretary-Ceneral was instructed to consult periodically a representative group of
conmpetent individuals fromanong the nenbers of the Permanent M ssions of the
States Menbers of the United Nations in order to obtain assistance in the
performance of his task. 1/ At the 1985 session, it was agreed that the
*'representative group of conpetent individuals from anong the menbers of the
Permanent M ssions of the States Menbers of the United Nations" would be open to
all menbers of the Special Conmittee and that the group woul d have purely
consultative functions. 2/

The Secretary-General accordingly consulted the above-nentioned representative
group in preparing the various chapters of the handbook. The handbook in its fina
formwas approved by the Special Commttee at its 1991 session.

The purpose of the handbook is to contribute to the peaceful settlement of
di sputes between States and to help to increase conpliance with international |aw
by providing States parties to a dispute, particularly those States which do not
have the benefit of |ong-established and experienced | egal departnents, with the
information they mght need to select and apply procedures best suited to the
settlement of particular disputes.

The handbook has been prepared in strict conformty with the Charter of the
United Nations. It is descriptive in nature and is not a |egal instrument.
Al t hough drawn up on consultation with Menber States, it does not represent the
views of Menber States.

In conformty with the above-nentioned resolutions, the scope of the handbook
was to be limted to disputes between States, excluding those disputes which
al though involving States fell under nunicipal [aw or were within the conpetence of
donmestic courts. However, at the request of the Consultative Goup to the
Secretary-Ceneral, 37 the draft handbook now includes disputes to which subjects of
| aw other than States may be parties.

1/ Official Records of the General Asgsembly, Thirty-ninth Seasion,
Supplement Ho. 33 (A/29/31), parn. 11U (n) ().

2/ Thid., Fortieth Gesgion, Supplement Hoy. 33 (A/40/33), pma. B (a)
and (c).

3/ A/AC.182/L.61, para. 6.
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. PRINCI PLE OF THE PEACEFUL SETTLEMENT OF DI SPUTES BETWEEN STATES

A, Charter of the United Nations

L. The Charter of the United Nations provides in its Chapter | (Purposes and
principles) that the Purposes of the United Nations are:

“To maintain international peace and security, and to that end: to take
effective collective neasures for the prevention and renoval of threats to the
peace, and for the suppression of acts of aggression or other breaches of the
peace, and to bring about by peaceful neans, and in conformty with the
principles of justice and international |aw, adjustment or settlenent of
international disputes or situations which mght lead to a breach of the
peace." (Article 1, paragraph 1)

The Charter also provides in the sane Chapter that the Organization and its
Menbers, in pursuit of the Purposes stated in Article 1, shall act in accordance
with, anong others, the following principle: "Al Menbers shall settle their
international disputes by peaceful neans in such a manner that international peace
and security, and justice, are not endangered"” (Article 2, paragraph 3). It
furthernore, in Chapter VI (Pacific settlenent of disputes), states that:

"The parties to any dispute, the continuance of which is likely to endanger
the mai ntenance of international peace and security, shall, first of all, seek
a solution by negotiation, enquiry, nediation, conciliation, arbitration,
judicial settlement, resort to regional agencies or arrangenents, or other
peaceful neans of their own choice." (Article 33, paragraph 1)

B. Declarations and resolutions of the General Assembly

2. The principle of the peaceful settlenent of disputes has been reaffirned in a
nunber of General Assenbly resolutions, including resolutions 2627 (XXV) of

24 Cctober 1970, 2734 (xxv) of 16 Decenmber 1970 and 40s9 of 8 Novenber 1985. It is
dealt with conprehensively in the Declaration on Principles of International Law
concerning Friendly Relations and Cooperation anong States in accordance with the
Charter of the United Nations (resolution 2625 (xxv), annex), in the section
entitled "The principle that States shall settle their international disputes by
peaceful neans in such a manner that international peace and security and justice
are not endangered”, as well as in the Manila Declaration on the Peaceful
Settlement of International Disputes (resolution 37/10, annex) and in the
Declaration on the Prevention and Renoval of Disputes and Situations Wich My
Threaten International Peace and Security and on the Role of the United Nations in
this field (resolution 43751, annex).

C. Corollary and related principles

3. The principle of the peaneful set tlement of inpternatiopal dizput es i S |inked
to various other principles of internatiowal taw. 5t nmay ho recal tedin this
connection that under the Declaration on Friendly Relations, the y inciples dealt
with in the Declaration - namely, the principle that States shall retrain in their
international relations fromthe threat or use of force against the territoria

it s
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integrity or political independence of any State, or in any other nanner
inconsistent with the purposes of the United Nations; the principle that States
shall settle their international disputes by peaceful nmeans in such a manner that
international peace and security and justice are not endangered: the principle
concerning the duty not to intervene in matters Wthin the donestic jurisdiction of
any State, in accordance with the Charter: the duty of States to cooperate with one
another in accordance with the Charter: the principle of equal rights and

sel f-determ nation of peoples; the principle of sovereign equality of States; and
the principle that States shall fulfil in good faith the obligations assuned by
themin accordance with the Charter - are interrelated in their interpretation and
application and each principle should be construed in the context of other
principl es.

4, The Final Act of the Conference on Security and Cooperation in Europe, adopted
at Hel sinki on 1 August 1975, states that all the principles set forth in the
Declaration on Principles Quiding Relations between Participating States -

i.e., Sovereign equality, respect for the rights inherent in sovereignty;
refraining fromthe threat or use of force; inviolability of frontiers; territoria
integrity of States; peaceful settlement of disputes; non-intervention in interna
affairs: respect for human rights and fundamental freedoms, including the freedom
of thought, conscience, religion or belief; equal rights and self-determ nation of
peopl es; cooperation anobng States; ara fulfilnent in good faith of obligations
under international law - "are of primary significance and, accordingly, they wll
be equally and unreservedly applied, each of thembeing interpreted taking into
account the others."

5. The links between the principle of the peaceful settlement of disputes and
other specific principles of international |aw are highlighted both in the Friendly
Rel ati ons Declaration and in the Manila Declaration, as follows:

1. Principle of non-use of force in international relations

6. The interrelation between this principle and the principle of the peaceful
settlenment of disputes is highlighted in the fourth preanbul ar paragraph of the
Manila Declaration and is also referred to in section I, paragraph 13, thereof,
under which neither the existence of a dispute nor the failure of a procedure of
peaceful settlement of disputes shall permt the use of force or threat of force by
any of the States parties to the dispute

1. The links between the principle of peaceful settlement of disputes and the
principle of non-use of force are also highlighted in a nunber of other
international instrunents, including the 1945 Pact of the League of Arab States
(art. 5), the 3.948 Anerican Treaty on Pacific Settlement (Pact of Rogota) (art. 1),
the 1947 Inter-Anerican Treaty of Reciprocal Assistance (arts. 1 and 2) and the

| ast paragraph of section Il of the Declaration on Principles Quiding Relations
between Participating States contained in the Final Act of the Conference on
Security and Cooperation in Europe.
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2. Principle of non-intervention in the internal or external
affairs of States

8. The interrelation between this principle and the principle ofthe peaceful

settlenent of disputes is highlighted in the fifth preanbul ar paragraph of the
Mani | a Decl arati on.

9. The links between the principle of peaceful settlement of disputes and the

principle of non-intervention are also highlighted in article V of the 1948 Pact of
Bogot a.

3. Brinciple of egnal riahts and sif-jJeterninati f eoples p

10. The links between this principle and the principle of peaceful settlement of

di sputes are highlighted in the Manila Declaration which (1) reaffirns inits

ei ghth preanbul ar paragraph the principle of equal rights and self-determnation as
enshrined in the Charter and referred to in the Friendly Relations Declaration and
in other relevant resolutions of the General Assenbly; (2) stresses in its ninth
preanbul ar paragraph the need for all States to desist fromany forcible action

whi ch deprives peoples, particularly peoples under colonial and racist regines or
other forns of alien domination, of their inalienable right to self-determnation,
freedom and independence: (3) refers in section |, paragraph 12, to the possibility
for parties to a dispute to have recourse to the procedures nentioned in the
Declaration "in order to facilitate the exercise by the peoples concerned of the
right to self-determnation"; and (4) declares in its penultimate paragraph that
"*nothing in the present Declaration could in any way prejudice the right to
self-determ nation, freedom and independence, as derived fromthe Charter, of
peoples forcibly deprived of that right and referred to in the Declaration on
Principles of International Law concerning Friendly Relations and Cooperation anong
States in accordance with the Charter of the United Nations, particularly peoples
under colonial or racist regines or other forns of alien domnation; nor theright
of these peoples to struggle to that end and to seek and receive support, in
accordance with the principles of the Charter and in conformty with the
above-nentioned Declaration”

4, Principle of the sovereian eaualitv of States

11.  The links between this principle and the principle of the peaceful settlement
of disputes are highlighted in the fifth paragraph of the relevant section of the
Friendly Relations Declaration which provides that "International disputes shall be
settled on the basis of the sovereign equality of States" as well as in section |
paragraph 3, of the Mnila Declaration.

5. Principles of international |aw concerning the sovereignty,
independence and terr itorial_inteqrity of States

12.  Paragraph 4 of section t of t v Mimila Declaration enunciates t he duty Of
States parties tn a disputetocontinne to nhzerve in their mutunal e=lat ions their
obligations under the fundanental principles nf international |aw eoncerning the
sovereignty, independence and territorial integrity of States.
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6. faith in i i

13.  The Manila Declaration enunciates in its section |, paragraph 1, the duty of
States to "act in good faith", with a view to avoiding disputes anong thensel ves
likely to affect friendly relations among States. Qher references to good faith
are to be found in paragraph 5, under which good faith and a spirit of cooperation
are to guide States in their search for an early and equitable settlenent of their
disputes: in paragraph 11, which provides that States shall in accordance wth
international law inplement in good faith all the provisions of agreements
concluded by them for the settlement of their disputes; in paragraph 2 of

section Il, under which Menber States shall fulfil in good faith the obligations
assuned by themin accordance with the Charter of the United Nations: and in one of
t he concl udi ng paragraphs of the Declaration, whereby the General Assenbly urges
all States to observe and pronote in good faith the provisions of the Declaration
in the peaceful settlement of their international disputes.

14, A provision sinmlar to paragraph 5 of section | of the Manila Declaration is
to be found in the third paragraph of section V of the Declaration on Principles
Qui ding Rel ations between Participating States contained in the Final Act of the
Conference on Security and Cooperation in Europe.

7. Principles of iustice and international |aw

15.  The **principles of international |law' are nentioned together with the
principles of justice in Article 1, paragraph 1, of the Charter under which one of
the purposes of the United Nations is "to bring about, by peaceful means, and in
conformity Wth the principles Of justice and international law, adj ust ment or
settlenment of international disputes or situations which mght lead to a breach of
the peace”. (enphasis added) The principles of international |aw are also
mentioned jointly with the principles of justice in section I, paragraph 3, of the
Mani | a Decl aration under which "international disputes shall be settled on the
basis of the sovereign equality of States and in accordance with the principle of
free choice of means in conformty with obligations under the Charter of the United
Nations and with the principles of justice and international law " (enphasis added)

16. Paragraph 4 of section | of the Manila Declaration provides that "States
parties to a dispute shall continue to observe in their mutual relations .

general | y recognized [rinciples amdl rules of contemporawy imtermational 1@!\_/
(enmphasi s added)

17.  *"Justice” is referred to in Article 2, paragraph 3, of the Charter and in the
first paragraph of the relevant section of the Friendly Relations Declaration, both
of which provide for the settlement of international disputes "by peaceful neans in
such a manner that international peace and security and iustice are not

endangered."” (enphasi s added)

f. Other covrellary _and 1elated principles and rules

18. Inits tenth preambulas paran aph, the Manj |l a Declaration simg les out among
"respective principles and rul es econcerning the peaceful settlement of
international disputes”, "the exhaustion of |ocal renmedies whenever applicable*

Article VII of the 1948 pact of Bogota contains a simlar provision.
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D. Free choice of means

19. The principle of free choice of neans is laid down in Article 33, paragraph 1,
of the Charter of the United Nations and reiterated in the fifth paragraph of the
relevant section of the Friendly Relations Declaration and in section I,

paragraphs 3 and 10, of the Manila Declaration. As indicated above, both the
Friendly Relations Declaration and the Manila Declaration make it clear that
recourse to, or acceptance of, a settlenent procedure freely agreed to with regard
to existing or future disputes shall not be regarded as inconpatible with the
sovereign equality of States. The principle of free choice of means has al so found
expression in a nunmber of other international instrunents, including the Pact of
Bogota (art. I11) and the Declaration on Principles Quiding Relations between
Participating States,' contained in the Final Act of the Conference on Security and
Cooperation in Europe (third para. of sect. V).

20. The following neans are listed in Article 33 of the Charter, in the second
paragraph of the relevant section of the Friendly Relations Declaration and in
paragraph 5 of section | of the Manila Declaration: negotiation, inquiry,

medi ation, conciliation, arbitration, judicial settlement, resort to regional
arrangements or agencies or other peaceful means of the parties' own choice. Among
those "other peaceful neans", the Manila Declaration singles out good offices.

Under the Friendly Relations Declaration (second paragraph of the relevant section)
and the Manila Declaration (para. 5 of sect. 1), it is for the parties to agree on
such peaceful means as nay be appropriate to the circunstances and the nature of
their dispute.

~35-



[l.  MEANS OF SETTLEMENT

A. Neuotiations and consultations

21. Referring to negotiation, the International Court of Justice remarked that
"there is no need to insist upon the fundanental character of this nethod of
settlement". 1s It observed in this connection, 27 as did its predecessor, the
Permanent Court of International Justice, 3/ that, unlike other means of
settlement, negotation which |eads to "the direct and friendly settlenent of .

di sputes between parties" is universally accepted. Furthernore, negotiations are
usually a prerequisite to resort to other neans of peaceful settlenent of

disputes. This was recognised as far as arbitral or judicial proceedings were
concerned by the Permanent Court in the followi ng words: "Before a dispute can be
made the subject of an action at law, its subject matter should have been clearly
defined by diplomatic negotiations." 4/, 5/ It should be noted that the term

"di pl omacy" is used in some treaties, such as the 1949 Revi sed CGeneral Act for the
pacific Settlenent of International D sputes, as a synonym of "negotiations", as is
al so the phrase "through the usual diplomatic channel s*' as it appears, for
instance, in the 1948 Charter of the Organization of Anerican States.

1. fJain characteristics

Negotiations

22. The Manila Declaration on the Peaceful Settlement of International Disputes
highlights flexibility as one of the characteristics of direct negotiations as a

means of peaceful settlement of disputes (sect. |, para. 10). Negotiation is a
flexi bl e means of peaceful settlement of disputes in several respects. It can be
applied to all kinds of disputes, whether political, legal or technical. Because

unlike the other means listed in Article 33 of the Charter, it involves only the
States parties to the dispute, those States can nmonitor all the phases of the
process fromits initiation to its conclusion and conduct it in the way they deem
most appropriate.

17 1.CJ. Reports 1969 p. 48, para. 86.

2/ Inits judgment in the North Sea Continental Shelf case, ibid.

3/ Inits Oder of 19 April 1929 in the case of the_Free Zones of Upper
Savov _and the District of Gex (RP.C1l.J., Series A, No.22, p. 13).

4/ P.Cl.J., Series A, No.2, p. 15.

5/ The question of the placewhich neqgnrintion OCCUPI €S amnnanther Mmeans of
peacef ul sett lementof Ajgputeswan 3§ gengred jnt ex alia in the oy iwnework of the
United Nations Special Committee nn iy inciplesof International Law Uoncerning
Friendly Relations andCooperation among States. Fova SUMMArY of the argunments
advanced on this question within the Specia)l Conmttee, see Qfficial Records of the
General Assembly, Twentieth Session, Annexes, agenda items 90 and %4, docunent

A/5746, paras. 156, 158 and 161-163 and ibid., Iwemty-first Session, _Annexeg,
agenda item 87, document A/6230, paras. 195-206,
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23. Another characteristic of negotiation highlighted by the Manila Declaration is
effectiveness (sect. |, para. 10). Suffice it to say in this connection that in
the reality of international life, negotiation, as one of the neans of peaceful
settlenment of disputes is nmost often resorted to by States for solving contentious
issues and that, while it is not always successful, it does solve the majority of

di sput es.

Consultations

24,  Consultations may be considered as a variety of negotiations. Wile they are
not nentioned in Article 33 of the Charter, they are provided for in a grow ng
nunber of treaties as a means of settling disputes arising fromthe interpretation
or application of the treaty concerned. Mention may be nade in this connection of
article 84 of the 1975 Convention on the Representation of States in their

Rel ations with International O ganixations of a Universal Character, which provides
for the holding of consultations at the request of any of the parties, as well as
of article 41 of the 1978 Convention on Succession of States in Respect of Treaties
and article 42 of the 1983 Convention on the Succession of State Property, Archives
and Debts, both of which provide for "a process of consultation and negotiation".

25. In other treaties, consultations are provided for as a prelinmnary phase in
the process of settlement of disputes. Reference is nmade in this connection to
article XI of the 1959 Antarctic Treaty, article 17 of the 1979 Convention on the
Physi cal Protection of Nuclear Material and article XXV of the 1980 Convention on
the Conservation of Antarctic Marine Living Resources, which provide, in case of
disputes, that the States parties shall consult anong thenselves with a viewto the
settlenment of the dispute by peaceful means.

Exchanges of views

26. Exchanges of views may al so be considered as a formof consultations. They
play an inmportant role in the system established by the 1982 United Nations
Convention on the Law of the Sea for the peaceful settlenent of disputes arising
fromthe interpretation and application of the Convention. Reference is made in
this connection to article 283 of the Convention, which reads as follows:

"1, Wen a dispute arises between States Parties concerning the
interpretation or application of this Convention, the parties to the dispute
shal | proceed expeditiously to an exchange of views regarding its settlenent
by negotiation or other peaceful means.

2. The parties shall also proceed expeditiously to an exchange of views
where a procedure for the settlement of such a dispute has been term nated
wi thout a settlement or where a settlement has been reached and the

circunstances require consultation regarding the nanner of implementing the
settlement."”

Tnitial phase
27. Normally, the uegotiating process starts as the result of one #1ate Perceiving
t he exi stence of a dispute and inviting another State to enter inteo neqotiations

for its settlement. The start of the negotiating process is conditional upon the
acceptance by the other State of such an invitation. It may occur that a State
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invited to enter into negotiations has valid reasons to believe that there is no
dispute to negotiate and that there is, therefore, no basis for the opening of
negoti ati ons. It mayal so occur that a State, while agreeing to enter into
negotiations, subjects the opening of negotiations to conditions unacceptable to
the first State. The discretion of States with respect to the initiation of the
negotiating process is, however, subject to certain limtations.

28. A number of treaties place on the States Parties thereto an obligation to
carry out "negotiations", "consultations", or "exchanges of views" whenever a
controversy arises in connection with the treaty concerned. Exanples of such
treaties are the 1979 Agreenent Governing the Activities of States on the Mon and
QO her Celestial Bodies (CGeneral Assenbly resolution 34/68, annex, at-t. 15,

para. 1), the 1975 Vienna Convention on the Representation of States in their

Rel ations with International Oganizations of a Universal Character (art. 84), the
1982 United Nations Convention on the Law of the Sea (art. 283, para. 1) and the
1959 Antarctic Treaty (art. VIII, para. 2). Under some of those treaties, parties
to a dispute arising fromthe interpretation or application of the treaty are under
an obligation to start the consultation or negotiation process wthout delay (see
art. 283, para. 1, of the United Nations Convention on the Law of the Sea; art. 15,
para. 2, of the Agreenent CGoverning the Activities of States on the Mon and O her
Cel estial Bodies: and art. VIII, para. 2, of the Antarctic Treaty).

29. Furthernmore, manytreaties providing for peaceful settlenent procedures make
resortto the third party neans of settlenent envisaged in the treaty conditional
upon failure of negotiations. This approach iS to be found in sometreaties
specifically concluded for the settlement of all disputes which nay arise anong the
States parties thereto, such as for exanple, the 1949 Revised Ceneral Act for the
Pacific Settlement of International D sputes (art. 1).

30. This approach is also to be found in the dispute settlenent clause of many
multilateral treaties, such as article 4 of the 1948 Convention on the
International Maritinme Oganization, and article VIII of the 1969 International
Convention relating to Intervention on the Hgh Seas in Cases of Gl Pollution
Casual ti es.

31. It should furthernore be pointed out that the setting in notion of the
negotiating process can be encouraged by international organizations. Aside from
the fact that such organizations provide a neeting place where representatives of
States parties to a dispute can get together and conduct formal or infornmnal

di scussions with a viewto settling the dispute, organs of an international

organi zation maycontribute to the opening of negotiations by addressing to the
parties recommendations to that effect.

32. In the case of the United Nations, the General Assenbly may,asis recalled in
section Il, paragraph 3 (a), of the Manila Declaration, "discuss any situation,
regardl ess of origin, which it deenms likely to inpair the general welfare or
friendly relations anong nations and, subject to Article 12 of the Charter,

reconmend neasures for its peaceful settlement”. The means Of sett lement. Which the
General Assembly has mogt {1 eguent 1y v scommenlad 4'n the part ieuz t oo v i spute | S
negotiation. Reference is made i n th i s rezpectto resolution4n, o «of

8 November 198%, in which the Assemb |y addressed a sol erm appeal v+ &tates in
conflict to proceed to the settlement nf their disputesby negoti a' ionsand Ot her
peaceful neans.
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33. In addressing such recommendations to the parties, the General Assenbly has
often asked themto take account in their negotiations of specific elements such as
the purposes and principles of the Charter; the objectives of resolution 1514 (XV)
of 14 Decenber 1960 (Declaration on the Granting of Independence to Col onia
Countries and Peoples); the interests of the people concerned; the right to

sel f-determ nation and i ndependence: and the principle of national unity and
territorial integrity.

34. In accordance with its responsibilities under the Charter of the United
Nations in the area of peaceful settlenent of disputes orof any situation the
conti nuance of which is likely to endanger the maintenance of international peace
and security, the Security Council has on a number of occasions adopted resol utions
calling upon States to enter into negotiations.

35. The furtherance of negotiations between the parties to a dispute is but a
limted aspect of the role which the United Nations and other internationa

organi sations play in the peaceful settlement of disputes. This role is dealt with
comprehensively in chapter 111 of the present handbook, as far as the United
Nations is concerned, and in chapter 1V, as regards other internationa
organizations.

36. It should finally be noted that the parties may be directed to negotiate by a
judicial decision binding upon them Reference is made in this connection to the
Fi sheri es Jurisdiction cases, in which the International Court of Justice stated
the follow ng:

»75. The obligation to negotiate thus flows fromthe very nature of the
respective rights of the Parties; to direct themto negotiate is therefore a
proper exercise of the judicial function in this case. This also corresponds
to the Principles and provisions of the Charter of the United Nations
concerning peaceful settlement of disputes. As the Court stated in the North
Sea Continental Shelf cases

*... this obligation nerely constitutes a special application of a
principle which underlies all international relations, and which is
noreover recognized in Article 33 of the Charter of the United Nations as
one of the methods for the peaceful settlement of internationa

di sputes'" (1.C J. Repvorts 1969, p. 47, para. 86). 6/

3. Conduct of the pegotiating process

(a) Framework of the negotiating process

(i) Bilateral pegotiations
37. Bilateral negotiations are traditionally conducted directly between duly
appoi nted represent ati ves oy deleqatinna or through wri tten correrpondence and have

been greatly facilitated in modern 1 imes hy the development of 1 el ocommunications
and means of transportation. Whi 1e t he negot iators ate oftenministers of foreign

6/ 1.C.J. Reports 1974, p, 32.
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affairs - or officials of the foreign mnistries - of the parties, practice offers
many instances of disputes settled by specialized negotiators. There are instances
where Heads of State or Governnent are involved either at the initial stage of the
negotiations - with the process being subsequently conducted at a |ower |evel - or
conversely, at the concluding stage, after negotiations have been concluded at the
expert level. The question of the respective ranks of the negotiators may be
relevant to the extent that one side insists that the other side should be
represented at the sane |evel

38. There are nany exanples of bilateral negotiations conducted in the framework
of diplomatic joint conmssions, particularly for the settlenent of territorial or
wat erway disputes. It should be noted that disputes relating to internationa

wat erways are often dealt with in the framework of standing joint conm ssions
established by treaties. 17

39. Permanent diplomatic mssions often play an inportant role in presenting the
position of their respective Governnents in negotiations with the foreign mnistry
of the State to which they are accredited. Furthernore, States parties to a

di spute which do not naintain diplomatic relations mayfind it convenient to carry
on negotiations for the settlenent of the dispute through their respective
diplomatic missions to a third countryor their permanent missions to the United
Nations. The eventuality of absence of diplomatic relations between States parties
to a dispute is envisaged in article 15 of the 1979 Agreement Coverning the
Activities of States on the Mon and Qther Celestial Bodies, Paragraph 3 of which
reads in part:

"A State Party which does not naintain diplomatic relations with another State
Party concerned shall participate in such consultations, at its choice, either
itself or through another State Party or the Secretary-General as
intermediary."

40. I ndividual s having no governnental position such as former mnisters,
unsversity rectors, etc., may,in certain cases, be entrusted with the conduct of
biiateral negotiations or with laying the ground for negotiations proper.

(i1) Plurilateral or multilateral neuotiationg

41. \Wen several States are parties to a dispute, an international conference may
provide the framework for the negotiating process. There are exanples of
conferences convened at the invitation of one of the parties and in which one or

7/ For an analysis of the many waterway treaties providing for the
establ i shnent of standing joint comm ssions, see Yearbook of the International Law
commi ssion, 1974, vol. 1l (Part 11) (United Nations publications, Sales
No. E 75.V.7 (Part 11)), document A/5409, "Legal problenms relating te the
utilisation and use of international. rivers: report of the Secret: y--Ceneral”, and
docunent A/CN.4/274, “"Leqgal) prohlems 1 o bati ng to the non-navigationng) uses Of
i nternational watercourses: supplementary eport Of the Secretary tGeweval”. Those
standing joint commissions N which each gide | S represented hy an oqual nunber of
gover nent - appoi nt ed representatives and which seek to settle dispntes Within their
conpetence through negotiations - tailing which the matteri S referred to the
States concerned for decision - are verysimlar to ad hoc diplomatic conm ssions.
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several of the otherparties refrained fromtaking part. States having an interest
in the settlement of a dispute but not parties to it mayhold a conference w thout
the participation of the parties to study the dispute and nmake proposals for its
settlenent. In the absence of one or several of the parties, no negotiation is
possi bl e but such conferences may, if their reconmendati ons commend thensel ves to

the parties, bring to the settlement of the dispute a contribution akin to good
offices or nediation.

(iti) **Collectivenegotiations"

42.  The framework of the negotiating process can also be an internationa

or gani zat i on. Reference is made in this connection to the judgnent of the
International Court of Justice in the South West Africa cases (Prelimnary

(bj ections) in which-the Court stated the followiwng in response to the contention,
by the respondent, that collective negotiations in the United Nations were one
thing and direct negotiations between it and the appellants were another:

*... di plomacy by conference or parliamentary diplomacy has come tobe
recognized i N the past four or five decades as one of the established nodes of
international negotiation. In cases where the disputed questions are of
common i nterest to a group of States on one side or the other in an organi zed
body, parlianmentary or conference diplomacy has often been found to be the
most practical form of negotiation. The nunber of parties to one side or the
other of a dispute is of no inportance; it depends upon the nature of the
question at issue. If it is one of mutual interest to many States, whether in
an organi zed body or not, there is no reason why each of them should go
through the formality and pretence of direct negotiations with the comon
adversary State after they have already fully participated in collective
negotiations with the sane State in opposition." 8/

43. Exanples of "organized bodies" in the framework of which such "collective
negotiations" can be carried out for the peaceful settlenent of disputes will be
found in chapters Il and IV bel ow

(b) Place of neuotiations

44, Bilateral or plurilateral negotiations usually take place in thecapital city
of one of the parties. They mayalso be held alternately in each of the capitals

In the case of neighbouring States, a locality close tothe common border may be
sel ect ed.

45. Acity, or a series of cities, outside therespective territories of the
parties mayprovide the forumfor negotiations, particularly if thete are no
diplomatic relations between the parties or if, as a result of the dispute, there
Is a state of tension between them

46. Wile collective negotiations within an international organization usually
take place at the seat of theorgaunization,n specific Organ havinig competence in

the area of peaceful settjement 1 4 i wputae may choose to meet ats ~nnne away from
the seat of the nrgqanization. Reference ig made in this conpect ion t o Avticle 28,
8/ 1.C.J., Reports 1062, p. 346.
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paragraph 3, of the Charter of the United Nations which reads as followst "The
Security Council may hold meetings at such places other than the seat of the
Organi zation as in its judgemant will best facilitate its work."

{(c) Degree of publicity of the proceedings

47. In the case of bilateral negotiations it is for the parties to determne
jointly the degree of publicity they wish to give to their negotiations. They may
opt for confidentiality, at least in the initial phase

48.  On occasion, as has been seen above, bilateral negotiations have been
encouraged by international organizations. They mayin such cases receive a
certain degree of publicity. The General Assembly, for exanple, has sonetimes
recorded the fact that negotiations were taking place between the two parties
concerned, further to an invitation which it had addressed to themto that effect.
It has also, in nore frequent cases, coupled its invitation to the parties to
negotiate with an invitation to report to it on the course of the negotiations.
There is an instance where a sinmilar invitation contained in a CGeneral Assenbly
resolution resulted in the issuance by the two parties of a joint statenent in the
form of an exchange of notes recording the conclusions of the negotiating

del egations as to neasures to be adopted on the understanding that they m ght
contribute to the process of a definitive solution to the dispute between the two
CGover nnent s.

49. Negotiations within an organ ofan international organization are, at |east
partly, carried on in public and recorded in official documents. Buta grow ng
amount of such '*collective negotiations" is conducted privately and informally

(d) Duration of the necrotiation process

50. The tine-franme for the negotiation process varies according to the

Ci rcunst ances. The process may be concluded in a few days or mayextend over
several decades. Practice offers many exanples of intermttently conducted
negoti ati ons.

51, Under certain treaties a time-limt is set for the conpletion of the

negoti ation process, beyond which resort maybe had to another means of peaceful
settlement. Thus, article 14 of the 1981 Treaty establishing the O ganisation of
Eastern Cari bbean States reads in part as follows:

"1l.  Any dispute that mayarise between two or nore of the Menber States
regarding the interpretation and application of this Treaty shall. upon the
request of any of them be am cably resolved by direct agreenent.

2. If the dispute is not resolved within three nonths of the date on
whi ch the request referred to in the preceding paragraph has been made, any
party to the dispute maysubnit it to the conciliation procedure provided for
in Annex A..." (enphasis addra)

Articles 84 and 85, paragraph i, of vhe 3975 Vienna Convention on | he

Representation of States in theirRe | atious withlnternational vrannizations of a
Universal Character read I N part as 0] Jous:
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"Article 84
"___sultations
"I'f a dispute between two or nore States Parties arises out of the
application or interpretation of the present Convention, consultations between
them shall be held upon the request of any of them. .."

"Article 85

" “_fation

"1. If the dispute is not disposed of as a result of the consultations
referred to in article 84 within one nonth fromthe date of their inception,
any State participating in the consultations may bring the dispute before a
conciliation conmission . .." (enphasis added)

Articles 41 and 42 of the 1978 Vienna Convention on Succession of States in respect
of Treaties read as follows:

"Article 41. Consultation and negotiation

“If a dispute regarding the interpretation or application of the present
Convention arises between two or nore Parties to the Convention, they shall
upon the request of any of them seek to resolve it by a process of
consultation and negotiation.

**Article 42, Conciliation

*“If the dispute is not resolved within.six nonths of the date on which
the request referred to in article 41 has been made, any party to the dispute
may submt it to the conciliation procedure specified in the Annex to the
present Convention . .."™ (enphasis added)

Article 16, paragraph 1 of the 1965 Convention on the Transit Trade of Land-|ocked
States reads in part as follows:

"1. Any dispute which mayarise with respect to the interpretation or
application of the provisions of this Convention which is not settled by
negotiation or by other peaceful nmeans of settlenent within a perjiod of
nine months shall, at the request of either party, be settled by arbitration."”
(emphasi s added)

(e) Attitude of the parties

52.

Under some treaties, States sio under an explicit obligation 1o takea

positive attitude i n conducti ng connn irations @ jned at settling dispu es arising
from the interpretation or applicatiow Of the treaty. Thus under i tivie XXI| of
the 1947 General Agreement on TarifCs and Trade:
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"Each contracting party shall accord synpathetic consideration to, and
shal| afford adequate opportunity for consultation regarding, such
representations as may be nade by any other contracting party with respect to
all matters affecting the operation of this Agreenent.*

Article 57 of the 1983 International Coffee Agreement contains a simlar provision.

53. Mention should further be nade in this context of the treaty provisions
referred to in paragraph 51 above, which place on parties an obligation of
diligence in the initiation and conduct of the negotiation or consultation process.

54,  The concerns reflected in the two preceding paragraphs have also found
expression in the Manila Declaration, which provides in its section I,

paragraph 10, that when States choose to resort to direct negotiations, they shoul d
"negotiate neaningfully, in order to arrive at an early settlement acceptable to
the parties". This provision reiterates in the specific context of negotiation the
general idea enunciated in section I, paragraph 5, of the Declaration, under which
"States shall seek in good faith and in a spirit of cooperation an early and
equitable settlement of their international disputes by the follow ng neans . ..”"

55. Resolutions of organs of international organieations calling upon States
parties to a dispute to enter into negotiations have, on occasion, stressed the
need for a positive attitude on the part of all concerned. Thus, in one resolution
the General Assenbly expressed confidence in the good faith and willingness of the
two Governments to pursue vigorously direct negotiations for an early delineation
of the frontier. The Security Council in one resolution requested the
Secretary-Ceneral to enter into inmediate consultations with the parties concerned
and interested and appealed to themto exercise restraint and noderation and to
enabl e the mssion of the Secretary-General to be undertaken in satisfactory
conditions. In another resolution, the Security Council regretted a unilatera
decision as, inter alia tending to conprom se the continuation of negotiations and
called upon all the parties concerned to refrain fromany action which m ght
jeopardize the negotiations, and to take steps which would facilitate the creation
of the climate necessary for the success of those negotiations. In other

resol utions, the Council urged that negotiations be resuned as soon as possible
meani ngful Iy and constructively, on the basis of conprehensive and concrete
proposal s, and that talks be pursued in a continuing, sustained and result-oriented
manner, avoiding any delay.

56. Also relevant in this context is the follow ng extract fromthe judgnent of

ICJ in the South West Africa Cases {Preliminary (Qbjections):

... it is not so nuch the formof negotiation that natters as the
attitude and views of the Parties on the substantive issues of the question
involved. So long as both sides remain adanant . . . there is no reason to
think that the dispute can be settled by further negotiations between the
Parties." 9/

9/ 1.C.J. Reports 1962, p. 346.
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57. Simlarly, the Court in its judgment in the North Sea Continental Shelf case
stated:

"The Parties are under an obligation to enter into negotiations with a
viewto arriving at an agreenent, and not nmerely to go through a form
process of negotiation of a sort of prior condition for the automatic
application of a certain method of delimtation in the absence of agreenent;
thev are under an obligation so to conduct thenselves that the negotiations
are neaninaful, which will not be the case when either of theminsists upon

its own position W thout contenplating any nodification of it". 19/ (enphasis
added)

58. Mention should also be made in this context of the judgnent of the Court in
the Fisheries Jurisdiction case, 117/ in which the Court'directed the parties "to
conduct their negotiations on the basis that each nust in good faith pay reasonabl e
regard to the legal rights of the other", and of the award of 16 November 1957 in
the Lake Lanoux case, in which the arbitral tribunal mentions as exanples of
*'infringement of the rules of good faith" in the conduct of negotiations
**unjustified breaking off of conversations, unusual delays, disregard of
establ i shed procedures, systematic refusal to give consideration to proposals or
adverse interests*'. 12/

) Steps ained at facilitating the negotiating process through the involvenent of

a third party 13/

59. The dividing |ine between, on the one hand, steps ainmed at facilitating the
negotiating process through third party invol vemrent and, on the other hand,

medi ation or good offices may be difficult to draw. However, since such steps are
intrinsically linked to the negotiating process itself, it is appropriate to dea
with thembriefly in the context of the present section of the handbook

60. Some treaties contain certain provisions aimed at facilitating the opening of
consultations or the conduct of the process. Thus, under article 15. paragraph 3,
of the 1979 Agreenent Coverning the Activities of States on the Moon and Q her

Cel estial Bodi es:

“If difficulties arise in connection with the opening of consultations or
if consultations do not lead to a nutually acceptable settlement, any State
Party may seek the assistance of the Secretary-General w thout seeking the
consent of any other State Party concerned, in order to resolve the
controversy."

10/ 1.CJ. Reports 1969, p. 47, para. 85 (a).
117 |.C J. Reports 1974, p. 33, para. 78.

12/ See Yearbook of the Internantional Law Commission, 1074, ). 17
(Part Two) (United Mationzs puhlication, Salen: Mo, BU75.V.7 (Part 11Y), Jdocument

A/5409, para. NG,

13/ steps aimed at facilitating the negntiating Process may he taken jOintly
by the parties wthout any third party beina i nvol ved. One such st ep is the
establ i shnent of standing joint comm ssions with negotiating powers, which is dealt
Wi th under subsection 3 (a) above.
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The 1983 International Coffee Agreement provides in its article 57 that in the
course of the consultation process, on request by either party and with the consent
of the other, an independent panel shall be established which shall use its good
offices with a view to conciliating the parties.

61. Wthininternati onal organizations, a decision or a recommendation of a
conpetent organ that parties to a dispute should undertake negotiations with a view
to the settlenment of their dispute may seek to facilitate the negotiating process
by various neans.

62. Wthin the United Nations, the General Assenbly has, in one instance,
recommended that the negotiating process be assisted, on the request of either
party, by a third party to be selected by the parties or, failing their agreenent,
to be appointed by the Secretary-Ceneral. In another instance, the Assembly
suggested that the parties concerned shoul d designate a Government agency or person
to facilitate contacts between them and assist themin settling the dispute and
further decided that if, within six months, the parties had not reached agreenent
on the designation of such a Government agency or person, the Secretary-Cenera
woul d designate a person for this purpose. 147 In still another case, the Assenbly
requested the Secretary-CGeneral to undertake a mission of good offices in order to
assist the parties to resume negotiations in order to find as soon as possible a
peaceful solution of their dispute.

63. The Security Council has also, in someof the cases where it called upon
States to carry on negotiations, sought to facilitate the negotiation process by
placing the services of a third party at the disposal of the parties. Thus, in one
instance, the Council called upon the parties toseek such agreementforthw th by
negotiations conducted either directly or through a Mediator. |In another case, it
urged the Governnents concerned to enter into inmediate negotiation:; under the
auspi ces of a United Nations representative. In still another case, it invited the
Secretary-Ceneral to |end whatever assistance might be requested by both countries
in connection with inter alia an early resunption of conversations with a viewto a
conprehensive settlement of all bilateral issues. On yet another occasion the
Counci | requested the Secretary-General to enter into inmmediate consultations with
the parties concerned and interested. In a further case the Council, considering
that new efforts should be undertaken to assist the resunption of negotiations,
requested the Secretary-CGeneral to undertake a new mssion of good offices and to
that end to place hinmself personally at their disposal, so that the resunption, the
intensification and the progress of conprehensive negotiations, carried out in a
reci procal spirit of understanding and of noderation under his personal auspices
and with his direction as appropriate, mght thereby be facilitated.

147 Ata prior stage of the same dispute, the General Assembly,having first

recommended the establishnment. o € st 11 ve. member commi ssion For F he pm pose of
assisting the parties iN cay v vi g 1 I ool mpya opriake negatiat i ome, putablished A
United Nations tiood Dffices Commi aq ion, cong i gl i ng of £ e member 11 o he nominated

by the President of the Assembly, w i th a view to arranging and ass isting the
negotiations, and requested the Secrctary-General, in the eventthit the nmenbers of
the Conmmi ssion were not nomnated, to lend his assistance to the tGovernments

concer ned.
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64. The steps which the organs of the United Nations or other internationa

organi sations nay take with a view to facilitating the negotiating process are
dealt with in detail in the relevant sections of the present chapter (in particular
those relating to nediation and good offices) and are recapitulated, as far as the
United Nations is concerned, in chapter IIl and, as regards other internationa
organi zations, in chapter V.

(9) i on whether th Xi n f an ongoing n iation
resort to another peaceful settl| enent procedure

65. This question has been dealt with, as far as judicial settlementis concerned,
by the International Court of Justice in a case which involved the alleged
violation by one of the parties to the dispute of its international |ega
obligations to the other party as provided by, inter alia, the 1961 Vienna
Convention on Diplonmatic Relations. 1%/ As has been seen above, disputes arising
fromthe interpretation or application of this Convention |ie, under the rel evant
Optional Protocol to the Convention, wthin the conpul sory jurisdiction of the
International Court of Justice. Both parties to the dispute had acceded to the
Protocol and were therefore bound by it. The Court exam ned the question whether
efforts ained at easing the situation of crisis existing between the two countries,
whi ch had been undertaken by the Secretary-CGeneral at the request of the Security
Council, could be considered as inconmpatible with the continuance of parallel
proceedi ngs before the Court. The Court came to a negative conclusion and further
stated the follow ng:

"*Negotiation, enquiry, nediation, conciliation, arbitration and judicial
settlement are enunerated together in Article 33 of the Charter as means for
the peaceful settlement of disputes. As was pointed out in the Aegean Sea
Continental Shelf case, 16/ the jurisprudence of the Court provides various
exanpl es of cases in which negotiations and recourse to judicial settlenent by
the Court have been pursued pari passu."™ 17/

15/ United States Diplomatic and Consular Staff in Tehran, Judgnent,
|.C. J. Reports 1980, p. 3.

167 In this case, the Court declared itself unable to share the viewthat it
ought not to proceed with the case while the parties continued to negotiate and
that the existence of active negotiat:o 's in progress constituted an inpedinment to
the Court's exercise of jurisdiction. The Court further stated

"Negotiation and judicial settlement are enunerated together with
Article 33 of the Charter of the United Nations as means for the peaceful
settlenent of disputes. The jurisprudence of the Court provides various
exanpl es of cases in which negotiations and recourse to judicial settlenent

have been pursued pari passu  Several cases, the mostrecent one being that
concerning the Trial of Pakistani Prisoners of War (I.C J. Reports 1973,

p- 347), show that Jjudicial ypo neessdi ngs mav be disconti nued whon anch
negotiations vesull inthe gottloment «f the Adispute. Consequentiy, the fact
that negotiations are be ingactivelypmusned dur ing the pr esen! proceedings i S
not, legally, any ohstacletnthoayeycei e by the Court of it = jndicial
function.” I.C J. Repourts 1978, p. 12, para. 29.

17/ 1.C.J. Reports 1980, p. 24, para. 43.
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66. In another case, the International Court of Justice has stated:

"... the Court considers that even the existence of active negotiations
in which both parties mght be involved should not prevent both the Security
Council and the Court from exercising their separate functions under the
Charter and the Statute of the Court." 18/

67. In connection with the reference to the Security Council in the above
statenent of the Court, it should be recalled that the Council is enpowered, under
Article 36 of the Charter of the United Nations, to recommend appropriate
procedures or nethods of adjustment "at any stage of a dispute' of the nature
referred to in Article 33 or of a situation of like nature", i.e., any dispute or
situation the continuance of which is likely to endanger the naintenance of
international peace and security. Under paragraph 2 of the same provision

however, "the Security Council should take into consideration any procedures for
the settlement of the dispute which have already been adopted by the parties". In
the latter connection, reference is made to a resolution of the Security Council in
whi ch the Council specified that it was acting without prejudice to negotiations
that the parties concerned and interested m ght undertake under Article 33 of the
Charter

4, Qutcone of the negotiations and possi bl e subseguent steps

68. Wen negotiations are successful, they normally lead to the issuance by the
parties of an instrunent reflecting the ternms of the agreenent arrived at. This
document may be a conprehensive agreenent. It may be a joint statetnent or
communi que. A nenorandum or declaration defining broad points of aqreenent nmay
precede the issuance of a nore detailed agreenent.

69. If the negotiations are unsuccessful, the parties may choose to adjourn the
negotiation process sine die or to issue a conmunique recording the failure of the
negoti ati ons. If the dispute relates to the interpretation or application of a
treaty, the failure of the negotiations may result in denunciation of the treaty by
one of the parties.

70. As has been seen above, the dispute settlenment clauses of many nultilatera
treaties provide that disputes which cannot be settled by negotiation shall be
submtted to another peaceful settlement procedure. Various patterns of successive
steps canbe found in practice, as further discussed in detail in the handbook
including the follow ng:

(a) Consultation; conciliation (arts. 84 and 85 of the 1975 Convention on the
Representation of States in Their Relations with International Organizations of a
Uni versal Character):

{b) Consul tation: other peaceful means of the parties' choice (art. 15 of the

1979 Agreenment Governing the Act ivitinsarSiates on the Moon and 0Ot hey Celestial
Bodi es):

18/ Military and Paramilitary Activities in and Against Nicaragua (Nicaragua
v, United States), 1.C.J, Reports 1984, p. 440, para. 106.
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(c) Negotiation; other peaceful means of the parties’ choice; conciliation;
arbitration (art. VIIl of the 1969 International Convention relating to
Intervention on the H gh Seas in Cases of G| Pollution Casualties):

(@) Exchanges of views; peaceful neans of the parties' choice: conciliation:
judicial or arbitral settlenent (arts. 280, 283, 284, 286 and 287 of the
1982 United Nations Convention on theLaw of the Sea. Under article 287 of the
Convention, a State is free to choose, by neans of a witten declaration, one or
more Of four conpul sory procedures entailing binding decisions);

(e) Negotiation; procedures provided by the treaty; resort to IC) (art. 22 of
the 1965 International Convention on the Elimnation of Al Forms of Racial
Di scrimnation):

(£) Consultation and negotiation: conciliation; arbitration or resort to I1C]
(arts. 41. 42 and 43 of the 1978 Vienna Convention on Succession of States in
Respect of Treaties and arts. 42, 43 and 44 of the 1983 Vienna Convention on
Succession of States in respect of State property, archives and debts):

(g) Consultation: negotiation: resort to an organ of an international
organization (art. 58 of the 1983 International Coffee Agreenent):

(h) Negotiation: arbitration, failing agreenent on another form of settlement
(art. 10 of the 1973 International Convention for the Prevention of Pollution from
Ships and Protocol Il to the Convention and art. 16 of the 1965 Convention on the
Transit Trade of Land-|ocked States);

(i) Negotiation; arbitration; resort to IC) (art. 24 of the 1963 Convention
on O fences and Certain Other Acts Conmitted On Board Aircraft; art. 29 of the
1979 Convention on the Elimnation of All Forns of Discrimnation against \nen;
art. 30 of the 1984 Convention against Torture and G her Cruel, Inhuman or
Degrading Treatnment; art. 13 of the 1973 Convention on the Prevention and
Puni shnent of Crimes against Internationally Protected Persons, including
Diplomatic Agents; art. 16 of the 1979 International Convention against the Taking
of Hostages; art. 12 of the 1970 Hague Convention for the Suppression of Unlawf ul
Seizure of Aircraft; and art. 14 of the 1971 Montreal Convention for the
Suppression of Unlawful Acts against the Safety of Gvil Aviation):

(3) Negotiation: procedures provided by the treaty; resort to IC] (arts. 28
to 44 of the 1966 International Covenant on Gvil and Political Rights):

(x) Negotiation; resort to ICJ, failing agreenent on another form of
settlesment (art. XV of the 1971 Universal Copyright Convention; art. 8 of the
1962 Convention on Consent to Marriage, Mninmm Age for Marriage, and Registration
of Marriages: art. XI| of the 1973 International Convention on the Suppression and
Puni shment of the Crine of Apartheid: art. | of the 1957 Convention on the
Nationality of Married Wnen: art. V of the 1953 Convention on the International
Right of Correction: art. L0 of the Jana Supp lementary Convent ion o \)Ithe Aholition
of Sl avery, the S1lave Trade =nud Iunti tations and Practices Simi Loy 10 8 awvery:
art. IX of the 1953 Convention on t ho ' LTt deal Rights of Women: noct - 30 of the
1946 Conventi on onthe Privi legesmyutimmunities of the United Nat innge: Sect. 3%of
the 1947 Convention on the pPrivileges and Immumities of the Special izedAgenci es;
and art. 34 of tre 1959 Agreement on the E rivileges and Imunities of the
I nternati onal Atomic Energy Agency).
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71. Underlying these clauses is the general principle reflected in section |
paragraph 7, of the Manila Declaration, which reads in part as follows:

"In the event of failure of the parties to a dispute to reach an early
solution by any of the above neans of settlenent, they shall continue to seek
a peaceful solution and shall consult forthwith on nmutually agreed means to
settle the dispute peacefully."”

72.  The sane principle underlies several resolutions of the General Assenbly which
envi sage possible alternative courses of action in case negotiations do not lead to
the settlenent of the dispute. Thus, in one instance, the General Assenbly has
recommended a three-step procedure: namely, negotiations, followed by resort, in
order to resolve differences arising in the course of negotiations, to a procedure
of nediation by a United Nations nediator to be appointed by t.ae Secretary-CGenera
and, finally, resort to arbitration in the event of the inability of the parties to
accept the recommendati ons of the mediator. |In another instance, the Assemhlyhas
recommended that, in the event that negotiations do not lead to satisfactory
results within a reasonable period of tine, both parties should give favourable
consideration to the possibility of seeking a solution of their differences by any
of the means provided in the Charter, including recourse to |ICJ or any ot her
peaceful neans of their own choice.

73. The concept of failure of negotiations has been touched upon both by the
Permanent Court of International Justice and by the International Court of
Justice. Inits judgment in the Mavrommatis case, the Permanent Court stated:

"... the question of the inportance and chances of success of diplomatic
negotiations is essentially a relative one. Negotiations do not of necessity
al ways presuppose a nore or less lengthy series of notes and dispatches; it
may suffice that a discussion shoul d have been commenced, and this discussion
may have beenveryshort; this will be the case if a deadlock is reached, or
if finally a point is reached at which one of the Parties definitely declares
hinsel f unable, or refuses, to give way, and there can therefore be no doubt
that the dispute cannot besettled by diplomtic negotiation." 19/

Inits judgnent in the h Africa Cases (Preliminar fecti ). the
International Court of Justice dealt with the matter in the follow ng words:

"Now in the present cases, it is evident that a deadl ock on the issues of
the dispute was reached and has remai ned since, and that no nodification of
the respective contentions has taken place since the discussions and
negotiations in the United Nations. It is equally evident that. *there can be
no doubt', in the words of the Permanent Court, 'that the dispute cannot be
settled by diplomatic negotiation', and that itwould be ‘'superfluous’ to
undertake renewed discussions.

*... So long as both sides remain adamant, and this is eohkvious even from
their oral presentations hefore t he Com . there iz no v eazon to t h ink that
the di Spute can he sett Jod by iy Fher negontiarions between Fhe 1Nad ies.™ 20/
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1. Functions and relation to other peaceful means under the
Charter of the United Nations

74. In an international dispute involving in particular a difference of opinion on
points of fact, the States concerned mayagreeto initiate an inquiry to
investigate a disputed issue of fact, as well as other aspects of the dispute, to
determ ne any violations of relevant treaties or other international commtnents
alleged by the parties and to suggest appropriate renedi es and adjustnents.

Inquiry mayal so be resorted to when parties to a dispute agree on some Ot her neans
of settlement (arbitration, conciliation, regional arrangenents, etc.) and there
arises a need for collecting all necessary information in order to ascertain or
elucidate the facts giving rise to the dispute.

75.  The function of inquiry - investigation or elucidation of a disputed issue of
fact - was conprehensively dealt with in the 1899 and 1907 Hague Conventions 21/
for the Pacific Settlement of International Disputes. Article 9 of the 1907
Convention reads as foll ows:

"I'n disputes of an international nature involving neither honour nor
essential interests, and arising froma difference of opinion on points of
fact, the Contracting Powers deemit expedient and desirable that the parties
who have not been able to come to an agreement by neans of diplomacy shoul d,
as far as circunstances allow, institute an international conm ssion of
inquiry, to facilitate a solution of these disputes by elucidating the facts
by means of an inpartial and conscientious investigation.'*

76.  Inquiry as a means of settlenent of disputes has been provided for in a nunber
of bilateral and nultilateral treaties, including the Covenant of the League of
Nations, the Charter of the United Nations and the constituent instrunents of
certain specialized agenci es and ot her international organizations within the
United Nations system, and in various instruments by the regional bodies.

77. Inquiry, as an inpartial third-party procedure for fact-finding and
investigation, may indeed contribute to a reduction of tension and the prevention
of an international dispute, as distinct fromfacilitating the settlenent of such a
dispute. The possibility of fact-finding (inquiry) contributing to the prevention
of an international dispute was reccgni zed, for exanple, by the CGeneral Assenbly in
its resolution 1967 (XVI11) of 16 Decenber 1963 on the "Question of nethods of

21/ Carnegie Endowment foxr fnteinatignal Peace, The Froceedinygs of the Hague
Peace Conferences;- Translation of Lhe QLfic¢i al Texts, JAneS Birown S-ntt, ed. The
Conf erence of 1899 (New vork, thxford HUniversil v Presz, 1920), p. 217: and ibid.,
The Conference of 3907, vol. 1. FIlensry Meetings of the Confereunce (New York,
Oxford University Press, 1920), p. 599.
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fact-finding.'* 227 In the resolution, the Assenbly stated its belief "that an
important contribution to the peaceful settlement of disputes and to the prevention
of such disputes could be made by providing for inmpartial fact-finding within the
framework of international organizations and in bilateral and multinationa
conventions".

78.  On 18 Decenber 1967, the General Assenbly adopted resolution 2329 (XXIl), in
which it requested the Secretary-CGeneral to prepare a register of experts in |lega
and other fields, whose services the States parties to a dispute mght, by
agreenent, use for fact-finding in relation to a dispute. It also requested Menber
States t0 nomnate up to five of their nationals to be included in such a

register. 23/ As nentioned in paragraph 144 of the first report of the
Secretary-General (A/5094), the role of such fact-finding bodies "as a stabilizing
factor in thenselves, in situations potentially endangering the nmaintenance of
international peace ard security, should not be overlooked, nor the part which they
have on occasions played in providing a neans of |iaison and conmuni cation between
conflicting parties".

79. To a great extent the task of such fact-finding bodies established in
accordance with the above-nentioned resolution "in relation to a dispute" nay be
regarded as seeking the prevention of a dispute or the prevention of the
aggravation of a dispute and the adjustnent of situations the continuance of which
is likely to give rise to a dispute

80. Recognition that fuller use and further inprovement of the neans for
fact-finding of the United Nations could contribute to the strengthening of the
role of the Organization in the maintenance of international peace and security and
pronote the peaceful settlement of disputes as well as the prevention and renova

of threats to the peace has devel oped slowy together with a new willingness on the
part of Menber States to enhance the role of the United Nations. The 1988

Decl aration on the Prevention and Renoval of Disputes and Situations Wich My
Threaten International Peace and Security and on thc Role of the United Nations in
this Field called for full use of the fact-finding capabilities of the Security
Council, the Ceneral Assenbly and the Secretary-General in strengthening further
the role and effectiveness of the United Nations in maintaining international peace
and security for all States. The Special Commttee on the Charter of the United
Nations and on the Strengthening of the Role of the org uization had devel oped

227 Under this item the Secretary-Ceneral of the United Nations prepared two
studies, the first dated 1 May 1964, and the second, 22 April 1966 (see,
respectively, Oficial Records of the General Assenblv. Twentieth Session. Annexes,
vol. IIl, agenda items 90 and 94, document A/ 5694, and ibid., Twenty-first Session
Annexes, vol. |I1l, agenda item 87, document A/ 6228. These studies describe the
practice of States and sone international organizations, principally the League of
Nations and the United Nations, specielized agencies and other international
organizations Of universal o1 reyi own 1 chavactey | indicating the oo tntion Of the
procedure.

23/ The Secretary-General issned the Register on 24 September 1968 (docunent
Al 7240): subsequent revisions appeared vu 'l November 1969 (A/7752) snd on
18 Novenber 1970 (A/8108). The Register contained 189 nom nations received from 42
Member States. There have been no further changes in the Register since that tine.
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further on fact-finding by the United Nations. The Committee conpleted its workon
the draft Declaration on Fact-finding by the United Nations in the Field of the

Mai nt enance of International Peace and Security and subnmitted it to the Genera
Assenbly for consideration and adoption. 24r/

81. Fromthe evidence in the above-Mentioned treaties and other internationa
instrunents. it maybe observed that the terms "inquiry" ("enquiry"),

"fact-finding" and *'investigation" have all been used (sonetines interchangeably)
for this type of procedure under which parties to an international dispate may cal |l
for the establishment of an international comm ssion of inquiry, 25/ an
international fact-finding conmission, 26/ or an international investigation

commi ssion, 27/ with varying degrees of conpetence. The conpetence conferred upon
a comm ssion of inquiry may vary depending on the subject-matter of the inquiry and
al so whether the nmachinery is instituted to serve the interest of States directly,

as illustrated by a nunber of cases, 28/ both prior to and since the Hague
Conventions. It mayal so depend on whether an inquiry is set in mtion to assist
an international organization, such as the United Nations, to fulfil its various

obligations under the Charter in the area ot the maintenance of international peace

247 See (Oficial Records of the General Assenbly, Forty-sixth Session
Supplement NO. 33 (A/46/33), para. 19,

25/ See, e.g., article 9 of both the 1899 and 1907 Hague Conventions (supra,
note 21).

26/ See, e.g., article 90 of Additional Protocel | of 1977 to the 1949 Geneva
Conventions for the Protection of War Victinms, United Nations, Treaty Series,
vol. 1125, p. 3.

27/ See, e.g., the United Nations conm ssion of investigation described in
the two studies of the Secretary-Ceneral (suora, note 22).

28/ See, e.g., the inquiry conmissions in: the Miin8 case, Annual Register
(1898), p. 362; The North Sea or Dogger Bank Case (Great Britainm vs. Russia),
Carnegi e Endownent for International Peace, The Haaue Court Reports,

James Brown Scott, ed., First Series (New York, Oxford University Press, 1916),

p- 403: the Tavignanpcase, ibid., p. 413: the Tiger case, N. Bar-Yaacov, The
Handling of International DPisputes by Means of Inguiry (London and New York, Oxford
University Press, 1974), p. 156 (docunments concerning the case were never

publ i shed; they are held in the Library of the Permanent Courtof Arbitration at
The Hague): the Tubantia case (Netherlands vs. Gernany), Carnegie Endownent for

International Peace, _The Hague Court Reports. James Brown Scott, ed. (New York,
Oxford University Press, 1932), p. 135: the Red_Crusader case (Unit'cd Kingdom and
Dennar k: Exchange of notes conat i Lot i ng an sy eement eztablishing o Commission of
Enquiry . . . , London, 15 Novembes ! 9¢ ¥y | UnitsdNations, Treaty Series, vol. 420,

p.- 67: andE Lauterpacht, The Coutempeyary Py act icev{rheUnited ¥ingdomin the
Field of International Law (London, ™ itish Institute of Internatinnal and

Conparative Law, 1962), p. 50.
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and security 297 or whether an inquiry commssion is instituted by any of the
specialized agencies and the International Atom c Energy Agency to deal with an
i ssue under their respective constitutions and statutes. 39/

82. By virtue of its mandate to investigate the facts and to clarify the questions
in dispute under the functions outlined above, inquiry may thus involve the hearing
of the parties, the examnation of wtnesses or visits on the spot. 31/ A though
inquiry may thus enploy the techniques of gathering evidence which are nornally
used in the arbitral or judicial process, this does not change its basic status and
functions as outlined above. But it does underscore the fact that inquiry is thus
capabl e of combining the benefits of diplomacy and | egal techniques to obtain for
the parties an inpartial report on the issues in dispute, or of suggesting a
solution of the problem Because of this possibility of being given the nandate of
recommending a solution, a commission of inquiry maythus tend to acquire a status
whi ch sonetines makes it difficult to distinguish its function from that of
conciliation. This has resulted in the establishnent of a machinery designated as
a panel for inquiry and conciliation in the context of the United Nations. 32/

29/ By its resolution 496 (1981) of 15 Decenber 1981, the Security Counci
decided to send a comm ssion of inquiry conposed of three of its menbers in order
to investigate the origin, background and financing of the mercenary aggression of
25 Novenber 1981 against the Republic of Seychelles, as well as assess and eval uate
econom ¢ damages, and to report to the Council wth recomendations; and by its
resol ution 598 (1987) of 20 July 1987 requested the Secretary-Ceneral "to explore,
in consultation with Iran and Iraq", the question of entrusting an inpartial body
with inquiring into responsibility for the conflict and to report to the Security
Council as soon as possible. In one recent instance, the General Assenbly
requested the Secretary-Ceneral to carry out pronptly investigations in response to
reports that mght be brought to his attention by any Menber State concerning the
possi bl e use of chem cal and bacteriol ogical (biological) or toxin weapons in order
to ascertain the facts of the matter and to report pronptly the result of any such
investigation to all Menber States (resolution 44s/115 B of 15 Decenber 1989).

307/ In the incidents of the shooting down of civilian aircraft the Council of
the International Cvil Aviation Oganization (1CAO, by its resolution of
16 Septenber 1983 in one case, directed the Secretary-General of |CAO "to institute
an investigation to determne the facts and technical aspects relating to the
flight and destruction of the aircraft". Similarly, in another case, in the
statenent by the President of the Council of the International Gvil Aviation
Organi zation, approved by the Council on 14 July 1988, the Council directed the
Secretary-Ceneral of 1CAO "to institute an imediate fact-finding investigation to
determne all relevant facts and technical aspects of the chain of events relating
to the flight and destruction of the aircraft"”.

31/ See, e.g., articles 9 to 36 of the 1907 Hague Convention, which contain a
more el aborate description o fF invest i qarion pracedure than those n |’ the 1899
Convent i on.

32/ The creation of a Fanel fonr Tngui vy Aand Conciliationwas provided for in
General Assemblyresolution 268 1 (111) of 28 April 1949. The 1li=st of persons
desi gnated by 15 Member States i S contained in a note by the Secretiary-General
dated 20 January 1961 (As4686-5/4632). The Panel has never been used
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2. Initiation and nethods of work

83. Inquiry maybe set in notion by nutual consent of the States concerned on an
ad hoc basis, relying upon a treaty in force between them creating a genera
obligation to settle disputes by peaceful neans. It may also be initiated in

accordance with the terns of an applicable treaty, specifically establishing
inquiry as the node of handling a category of disputes and indicating how the
process may be initiated, including its nethod of work. 33/

84. sometreaties have thus provided for the establishment of a permanent

comm ssion of inquiry, fact-finding or investigation, whose jurisdiction is to be
accepted in advance by the States parties to the treaty in question. 34/ The
jurisdiction of such institutionalized conmi ssion of inquiry either maybeinvoked
wi thout further agreenent between States parties to a dispute, or maybe made
subject to a special agreement between the parties to a dispute. Atreaty may also
indi cate the conditions under which the jurisdiction of the established comm ssion
may be invoked by one party unilaterally 35/ and those under which the jurisdiction
may only be invoked by mutual comsent. 36/ A provision mayal so be made in a
treaty requiring that parties, invoking the jurisdiction of the conm ssion, draw up
a protocol in which they state the question or questions which they desire the
cormission to elucidate. Alternatively, in another treaty, the comm ssion of
inquiry mayitself define the facts to be exam ned

85. The methods of work of a commission of inquiry are those ained at enabling the
conmi ssion, in accordance with the cempetence conferred upon it, to acquire al
necessary facts in order to becone fully informed of the issues giving rise to a
dispute. Thus, as nentioned is pzragraph 82 above, a comm ssion of inquiry may
hear the parties to a dispute. examine witnesses and experts, carry out

i nvestigations on the spot with consent of the parties and receive and review
docunentary evidence. The parties are, both in practice and under the rel evant
treaties, entitled to be represented during the proceedings by agents and counsel.
Such is the case, for exanple, within commi ssions of inquiry instituted under
article 26 of the Constitution of the International Labour O ganisation (ILO).
Simlarly, under article 14 of the 1907 Hague Convention, the parties are entitled
to appoint special agents to attend the comm ssion of inquiry, whose duty is to

33/ see, e.9., article 9 of both the Hague Conventions

34/ See, e.g., the so-called Bryan treaties which the United States entered
into wth a nunber of European and Central and South American States comrencing in
1913. As to details concerning these treaties see the report of the
Secretary-Ceneral on nethods of fact-finding, A/5694, paras. 62-78: the Treaty to
Avoid or Prevent Conflicts between the Anerican States ("Gondra Treaty"), signed at
Santiago on 3 May 1923, the League of Nations Treaty Series, vol. X%XXIII, p. 25

and Anerican Treatv 0on Pacific_Settlement (Pact of Bogota), signed it Bogota 0N
30 April 1948, wumitedNatjionsz, Treaty Sojies, vnl. 30, p. R85,
35/ SQQ, e.¥.., the PPact of Peargesd ;‘\, mwert oo 14, supra.
36/ One of the so-called Riyan |y eatine, i.e., the Treaty het woen the linited

States of America and the United Kingdom of treat Britain of 15 Sept ember 1914 (see
A/5694)(supra, note 22), para. 62, note 26.



represent themand to act as internediaries between them and the comm ssion. They
are further authorized to engage counsel or advocates, appointed by thenselves, to
state their case and uphold their interests before the comm ssion. Under

article 21 of the Convention, "every investigation, and every exam nation of a
locality, must be made in the presence of the agents and counsel of the parties or
after they have been duly summoned". Wether or not the commission is to hold such
hearings in public is also another question. In this connection, it may be noted
that article 31 of the 1907 Hague Convention stipulated that "the sittings of the
commi ssion (of inquiry] are not public, nor the mnutes and documents connected
with the inquiry published, except in virtue of a decision of the conm ssion taken
with the consent of the parties”,

86. The extent to which these techniques of acquiring evidence may be used by a
commi ssion of inquiry will depend upon the function assigned to it: whether nerely
to elucidate the facts in dispute and to submt a witten report thereon for

further use of the parties to a dispute, or to prepare a report in which it also
recoomends a solution to the dispute. In both instances, a witten report is to be
prepared and submitted by the conm ssion either to the States parties to the
dispute or to the organ of the international organization which initiated it.

3. Composition and other institutional aspects

87. Al though reference has been made in the preceding paragraphs to inquiry nainly
in the formof various comm ssions to be conposed of a specified nunber of

i ndividuals, thus constituting a third-party procedure, there are certain inportant
exceptions to that view which may now be pointed out in connection with the
instatutional aspects of the procedure.

88. First, it should be noted that an inquiry nust not necessarily be conducted by
a group of people constituting a conmission or a panel. An inquiry nmay indeed be
undertaken by one person alone. Thus the States concerned may agree to approach
for exanple, the Secretary-Ceneral of the United Nations or the chief

adm nistrative officer of any of the specialized agencies or of bodies within the
United Nations systemto appoint a special representative or a mssion to carry out
an inquiry on the difficulties which have arisen between such States or to
investigate the events giving rise to a conplaint by one State agai nst anot her,
with the view to bringing about an am cable solution. 37/ Both the Genera

Assenbly and the Security Council are equally free to ask the Secretary-Ceneral of
the United Nations to appoint a special representative to undertake an inquiry in
connection with issues falling under their responsibilities and conpetence and have
done so on several occasions. 38/

37/ The Secretary-Gensral armounced on 21 July 1988 that he win sonding a
mission to Tian and Jroaq Lo investigate the situalion of prisonars of war at the
request of thesne Htate:n (neco docoment 5720007 ),

38/ See, e.g., Security t'ouncil resointion 384 (1975) of 22 becember 1975 on
the situation in Tinor and the statement of the President of the Security Counci
of 28 February 1974 in connection with the conplaint by Iraq.



89. Secondly, it should be observed that an inquiry need not always be in the
nature of a third-party procedure (the appointment of either a commission or an

i ndi vidual to undertake an independent investigation on behalf of the parties to
the dispute). In some cases, especially those involving frontier disputes,

provi sions have been nade for an inquiry to be conducted directly between the | oca
frontier officials of the States parties to such a dispute without involving a
third party. This practice of elimnating the third-party elenent in an inquiry
procedure exists in a nunber of bilateral treaties. 39/

90. As for the third-party inquiry procedures, there are a nunber of questions
concerning their institutional aspects, which are simlar to those to be discussed
inrelation to the other ad hoc procedures such as conciliation conm ssions or
arbitral tribunals. The questions include: the size of the inquiry conm ssion;
whet her the conmissioners are to be selected froma pre-constituted list, such as a
regi ster of experts; 40/ whether to specify a particular qualification
(professional conmpetence) for the individuals to be appointed to the inquiry

conmi ssion: the procedures for appointment and for filling the vacancies that may
occur in the commssion; the rules of procedure to be applied by the comm ssion
taking into account its nethod of work discussed in the precedi ng paragraphs; the
secretariat or seat of an inquiry conmm ssion; and the financial arrangenents for
covering the expenses relating to the procedure.

91. Wthout going into the details concerning each of the institutional questions
rai sed above, the follow ng exanples maybe noted with respect to the question of
composition. The 1907 Hague Convention, for exanple, provides that, failing the
direct agreement of the parties on the conposition of the commssion of inquiry in
the manner established under the treaty, each party to the dispute appoints two
members and the four nenbers thus designated - or, failing agreement, a third State
jointly agreed upon - select the fifth. Under Additioual Protocol | to the 1949
CGeneva Conventions, the States parties to the Protocol elect, froma list of
persons to which each of them maynom nate one person, the 15 nenbers of the
International Fact-Finding Conmssion; as to the seven-nenber Chanber to be set

up - unless otherw se agreed by the Parties concerned - in case an inquiry is
requested, it consists of five menbers appointed by the President of the Conm ssion
after consultations with the Parties and of two ad hoc menbers to be appointed by
each side. Under the 1982 United Nations Convention on the Law of the Sea, there
is a special third-party procedure constituted in accordance with article 3 of
annex VIl thereto, which maybe requested to carry out an inquiry and establish
the facts giving rise to the dispute, and which consists of five menbers of which
each party selects two, the fifth menber being appointed by agreenment by the
parties to the dispute, preferably froma pre-constituted |ist of experts
establ i shed under the Convention. Wile various such nodels exist, account shoul d
al so be taken of the inquiry conm ssions appointed by a single authority, such as
the Secretary-General of the United Nations, 41/ or by thevarious organs of the

39/ For such agreements, see, o.q., United Natjons, A_Survey I ‘Treaty
Provisions for the Facific Hettloment of Nhizpntes 1949-1962 (1066), pp. TRR-NKE,
40/ See., e.q., the yegister of o Faned oy Inquiry and Conciliation called

for in General Assemhly resolution 264 D (JTT), supra, note 32.

41/ See, e.g., Security Council resolution 568 (1985) of 21 June 1985, in
connection with the conplaint by Botswana
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United Nations, 427 as wall as the commission of inquiry under article 26 of the
ILO Constitution, which is to be appointed by the Governing Council on the proposa
of the Director GCeneral

92. As to the question of rules of procedure, it may be observed generally that
conmmi ssi ons have enjoyed varying degrees of freedomin settling the details of such
procedur es. In one instance, the conm ssion was instructed to "determne its own
procedure and all questions affecting the conduct of the investigation", subject to
the provisions of the agreenent which instituted it. 43/ Inanother instance, the
provi sions of the Hague Conventions were made applicable to the conm ssions with
respect to all points not specifically covered by the agreenent on the setting up
of the inquiry conmission. 447 In still another instance, an agreenent on the
inquiry regulated in detail the procedures to be applied by the comm ssion and
provided that the rules contained in the 1907 Hague Convention woul d be applicable
in so far as they were not at variance with the provisions of the inquiry
convention. 45/ A nmission of inquiry dispatched by the Secretary-General of the
United Nations would determine its procedures and met hods of work.

93. Wth respect to the seat of inquiry, the following may be noted. Under the
1907 Hague Convention, it is for the parties to determ ne where the commssion is
to sit and whether it may be free to sit at another place. |If the agreenment to
establish an inquiry pursuant to the Convention is silent on the matter, the
inquiry conmm ssion woul d automatically sit at The Hague. The place of neeting
once fixed, cannot be altered by the commission except with the assent of the
parties. Accordingto other agreenents for inquiry, the capital city of a third
State as the place of the nmeeting of the comm ssion was provided for 467 or it was
| eft open for the commssion to determine the country wherein it would sit, taking
into consideration the greater facilities for the investigation. a1/

94. When the inquiry, investigation or fact-finding process is conducted under the
auspices of an international organization, the conpetent body will usually assenble
at the headquarters or at one of the regional offices of the organization

concerned, unless an on-the-spot investigation iS necessary Wth the consent of the
parties.

42/ See, e.g., Security Council resolutions 404 (1977) of 8 February 1977, in

connection with the conplaint by Benin, and 571 (1985) of 20 Septenber 1985, in
connection with the conplaint by Angol a against South Africa.

43/ See subparagraph c (i) of the Exchange of notes constituting an Agreenent
in the Red Grusader case (supra, note 28).

44/ See, e.g., article 8 of the Agreenent for inquiry in the Tavignano case,
supra, nhote 28.

45/ See, e.q., article & of the Aqraement fo, inquiry in the Tubantia case,
supra, note /8,

4G/ See, e.q., article 5 of the Aqreemsnt for inquiry in the Logger Bank
case, supra, nnte 2R.

47/ see, e.g.,subparagraph f (i) of the Exchange of notes constituting an
Agreement in the Red Crusader case, supra, note 28.
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95. The 1907 Hague Convention provides in its article 15 that “the Internationa
Bureau of the Pernmanent Court of Arbitration acts as registry for the commissions
which sit at The Hague, and shall place its offices and staff at the disposal of
the contracting Powers for the use of the commssion of inquiry". It furthernore
provides in its article 16 that if the conm ssion neets el sewhere than at The
Hague, it appoints a secretary general, whose office serves as registry. Under
Addi tional Protocol | to the 1949 Geneva Conventions, the depositary (i.e., the
Swiss Covernnent) "shall nake available to the Conm ssion the necessary
admnistrative facilities for the performance of its functions" (art. 90,

para. 1 (£)).

96. As to groups appointed by the chief admnistrative officer of an internationa
organi zation (such as the Secretary-Ceneral of the United Nations) or an organ of
an international organization (such as the Governing Body of ILO), they will
nornmal |y receive the required secretariat support fromthe organization itself.

97. As to the question of qualification, it is generally understood that the
individuals to be appointed to a conmm ssion of inquiry should be specialists in the
matters likely to cone up in the investigation in question. Wuether or not the
investigation of a |legal question has specifically been referred to the conm ssion,
it has proved useful to include |legal experts apart fromthose know edgeable in the
specific subject of inquiry. It is very nuch up to the parties, in the fina

anal ysis. to appoint individuals possessing the qualifications necessary and

rel evant for each case. 48/

98. Wth regard to financial arrangements, it maybe noted that, under the
relevant treaties and in practice, equal sharing of the expenses is usually the
rule. Thus under the 1907 Hague Convention, each party pays its own expenses and
an equal share of the expenses incurred by the comm ssion. Provisions along the
sane lines are tobe found in the 1982 United Nations Convention on the Law of the
Sea and in bilateral agreements providing for the establishnent of ad hoc
commissions Of inquiry. In the case of fact-finding or inquiry proceedings
conduct ed under the aegis of an international organization, the costs of
secretariat services are usually borne by the organization concerned.

4. Cutcome of the process

99. The outcone of an inquiry is a report which is prepared and submtted to the
parties or bodies that instituted it. The value of the report would however vary
in accordance with the function and conpetence given to the particular inquiry.
Thus, under article 35 of the 1907 Hague Convention establishing an inquiry only
for elucidating the facts, the report of the inquiry linits itself to the statenent
of facts as established and the parties to the dispute retain their conplete
freedom of action with respect to the dispute. The report is thus non-binding. In

48/ Because of the naval charact oy of i sputes i Nvestigated «n rar by
commissionsOf inguiry estabhl ished nwiler thellagne Conventiors, they wer 4 conposed
mai nly of naval officers of higb v ank s we 1 1 a5 jurists. In the Tubantia case the
third State was explicitly requested to designate a juri st as chairman of the
commigsion. There were also two jurists, including the Chairman, designated in the
Red Crusader case.
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contrast, paragraph 27, article 5, of annex VIII to the 1982 United Nations
Convention on the Law ofthe Sea recognises an inquiry procedure whose results
(findings of fact), unless the parties otherw se agree, are to be considered
concl usive by the parties to the dispute, subject to the special procedure under
the article.

100. Wth respect to the conm ssions given the conpetence to make reconmendations
on the settlenent of the dispute, there are also variations of the value of the
conmmission's report. Thus in one of the cases the parties to the dispute agreed in
advance to accept the recommendations of theconmm ssion as binding. 49/ I n another
case, the acceptance by the parties of the legal conclusions reached in the
commission's report al so enabled the inquiry process to play a significant role in
the settlenent of that dispute. 5Q/ The Montevi deo Agreement of 1915 between Chile
and Uruguay, for exanple, provides in its article IV that "after receiving the
report of the Conmi ssion the two Governments shall allow a period of six nonths in
order to endeavour to obtain a new settlenent of the dispute based on the
conclusions of the Commission: and if during this fresh extension the two
Governments shall not be able to arrive at a friendly solution, the dispute shal

be referred to the Permanent Court of Arbitration at The Hague. 51/ Under

article 29 of the ILO Constitution, each party has three nonths to informthe
Director CGeneral of ILO whether it accepts the recomrendations contained in the
report of the commi ssion.

C. (ood off ices

1. Miin characteristics, legal framework and relation to other
peacef ul neans under the Charter of the United Nations

101. Wien States parties to a dispute are unable to settle it directly between
thenselves, a third party « offer his good offices asa neans of preventing
further naterioration of tht dispute and as a nethod of facilitating efforts
towards a peaceful settlement of the dispute. Such an offer of good offices,

whet her upon the initiative of the third party in question or upon the request of
one or nore parties to the dispute, is subject to acceptance by all the parties to
the dispute. In other words, the third party offering good offices, be it a single
State or a group of States, an individual or an organ of a universal or regiona
international organization, must be found acceptable to all the parties to the

di spute

102. The third party exercising good offices nornmally seeks to encourage the
parties to the dispute to resune negotiations, thus providing themwth a channe
of conmmunication. However, there are cases in which the third party exercising
good offices is authorized to do nore than merely act as a go-between and is

49/ The Ti ger rcase, sea npote 2, supra.
50/ The Red Crusader cane, nae ante X, appr.e.
51/ Treaty between the Repubsl i« of Chile and tue Republic ot thnguay for the

Settlement of Disputes by anInternational Conmission, Montevideo,
27 February 1915, British and Foreign State Papers, vol. Cl X (1915), p. 885.
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allowed to take artive part in the dispute settlement process, by naking proposals
for its solution and holding neetings with the parties to the dispute to discuss
such proposals. In such situations, the third party in question may be considered
as not only contributing his good offices but also as undertaking mediation.
Accordi ngly, good offices may be said to share a commobn characterization with

medi ation as a nethod of facilitating a dial ogue between parties to an
international dispute, ainmed, as the case may be, at scaling down hostilities and
tensions and designed to bring about an amicable solution of the dispute.

103. In the 1899 and 1907 Hague Conventions for the Pacific Settlenent of
International Disputes, containing specific provisions establishing good offices as
one of the peaceful methods of settlement of disputes, good offices is indeed
treated as if it were interchangeable with nediation, 52/ suggesting that the two
met hods, al though explicitly treated as distinct in at |east one regional

treaty, 53/ are usually seen as performng functions which nay sonetines not be

di stinguishable in practical ternms. Good offices was construed in this manner
because in a given dispute the role of the third party exercising good offices may
change in accordance with the devel opnents of the events relating to the dispute.
Such devel opnents, in turn, determne the nature and degree of involvenent of such
third party in the process of facilitating the efforts towards a peacef ul
settlement of the dispute, thus making it difficult to say when good offices ended
and medi ation began.

104. Although Article 33, paragraph 1, of the Charter of the United Nations does
not specifically mention good offices among the peaceful means for the settlenent
of disputes between States, it has been mentioned in recent internationa
instrunents. Thus, the 1982 Manila Declaration on the Peaceful Settlement of
International D sputes 54/ places good offices on an equal footing with the other
peaceful methods enumerated in Article 33, paragraph 1, of the Charter by
providing, in its paragraph 5, as follows:

"States shall seek in good faith and in a spirit of cooperation an early and
equitable settlement of their international disputes by any of the foll ow ng
means: negotiation, inquiry, mediation, conciliation, arbitration, judicia
settlement, resort to regional arrangenents or agencies or other peaceful
means of their own choice, including good offices. In seeking such a
settlenent, the parties shall agree on such peaceful means as nay be
appropriate to the circunmstances and the nature of their dispute.'*

Moreover, the 1988 Declaration on the Prevention and Renmoval of Disputes and

Situations Wich may Threaten International Peace and Security and on the Role of
the United Nations in this Field 55/ also provides, in its paragraph 12, that "the

52/ See, e.g., arts. 2-8 on good offices and nediation of the 1899 and 1907
Hague Conventions (supra, note 21).

53/ See, e.q., arts. 1% to XIV «f the American Treaty on vaei tic Settlement
(Pact of Bogota), supra, not-e 34,

54/ See chap. 1, para. 2, above,

55/ CGeneral Assenbly resolution 43751 of 5 Decenber 1988, annex.
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Security Council should consider sending, at an early stage, fact-finding or good
of fices mssions or establishing appropriate fornms of United Nations presence,

i ncluding observers and peace-keepi ng operations, as a neans of preventing the
further deterioration of the dispute or situation in the areas concerned".

2. Functions

105. According to the 1899 and 1907 Hague Conventions for the Pacific Settlenment of
International Disputes, in which good offices and nediation were treated

i nt erchangeably, the methods were assigned the follow ng functions: "In case of
serious disagreenment or dispute, _before an anneal tcarms, ‘tne contracting
(signatory] Powers agree to have recourse, as far as circumstances allow, to the
good offices or nediation of one or nore friendly Powers**. 56/ The friendly Powers
allowed to intervene in the dispute, as further provided in the conventions, "have
the right to offer good offices or mediation even during the course of
hostilities.*' 51/

106. Under the Pact of Bogota, where an attenpt was made to distinguish good
offices from nediation, the follow ng specific provision was nade: "The procedure
of good offices consists in the attenpt by one or nore American Governnents not
parties to the controversy, or by one or nore enminent citizens of any Anerican
State which is not a party to the controversy to bring the parties together, so as
to make it possible for themto reach an adequate sol ution between thenselves." 58/
The Pact further provided that "once the parties have been brought together and
have resuned direct negotiations, no further action is to be taken by the State or
citizens that have offered their good offices or accepted an invitation to offer
them they may, however, Dby agreement between the parties, be present at the

negoti ations. 59/

107. In a statement describing his responsibilities under the Charter, the

Secretary-Ceneral made the follow ng cogent explanation of the functions of good
of fices:

*"Furthermore, the Security Council and other organs of the United Nations have
entrusted the Secretary-General with various tasks which broadly entail the
exercise of good offices. This is a very flexible termas it may mean very
little or very nuch. But, in an age in which negotiations have to replace
confrontation, | feel that the Secretary-Ceneral's good offices can
significantly help in encouraging Menber States to bring their disputes to the
negotiating table. Negotiations today have a character quite different from
what they had in the past. Talleyrand called negotiations 'l1'art de |aisser
les autres suivre votre propre voie'. That, however, was true of a world

56/ Article 2 of both the 1899 and the 1907 Hague Conventions (enphasis
added), supra, note 21

57/ Article 3 of both the 1199 ot the 1007 Hague Conventions (emphasis
added), ibhid.

587 Article I X of the Pact of Bogota, supra, note 34, p. 86.

59/ Article X ofthe Pact of Bogota, supra, i bid.
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whi ch no longer exists. Today, negotiations need to take account of the great
political and economc changes in our world. In order to succeed, and if the
vital interests of all concerned are taken sufficiently into consideration, no
party will consider it a sign of weakness to listen to a cogent argunent, and
accept a denonstrably reasonable outcone. The parties may retain their
different outl ooks, but wherever they confront one another, |ife inposes upon
themthe obligation to seek all possible points of rapprochement and try to
reduce the elenents of contention and conflict. The task of the United
Nations and the purpose of the good offices of the Secretary-Ceneral is to
make t he di scharge of this obligation easier. In view of the conmplexity of
the issues which arise in our dynamic world, traditional diplomacy can no

| onger suffice. New methods and devi ces have becone inportant.

"The process involved contributes to the growth of international |aw for
every resolution of a dispute, every new agreenment, adds a new buil di ng-stone
to the edifice of law. Mre imediately, it answers the needs of
peace- maki ng. It is a very conplex task, requiring great discretion. One of
my predecessors rightly remarked that, 'while the Secretary-General is working
privately with theparties in an attenpt to resolve a delicate situation, he
IS criticized publicly for his inaction or even |ack of interest'. In
situations of confrontation, the parties to a dispute are extrenely sensitive
and this makes it inportant that they should have confidence in the
impartiality or the objectivity of the United Nations and its
Secretary-General. The only instrunent | can use is persuasion. Wen
successful, it is a nmore powerful weapon than constraint, for it makes the
persuaded party an ally of the solution. But to be able to persuade, you nust
prove the virtues of a solution, denonstrate the need to conprom se and
convince the party concerned that an agreenent today is nuch nore advantageous
for it than a doubtful victory tonorrow. It is here that inventiveness is
essential. wehave to stretch our inmagination to discern points of potentia
agreenent even where at first sight they | ook non-existent. Even nore
important is patience, the refusal to give up in the face of apparently
hopel ess odds. Patience is greatly helped bythe realization that in so many
areas some of the great problems of today reflect the accunul ation of
viol ations, mstakes and passivity stretching over |ong periods. Hence, the
difficulty of reconciling different positions, and hence also, its acute
ur gency.

“As Secretary-Ceneral of the United Nations, I am encouraged when States
respond positively to the offer of myservices. If two parties are unable or
unwi I ling to sit down at the same table, action fromsomethird quarter - such
as the United Nations - is indispensable. But, in such a situation, each
party nust feel that it will not incur a disadvantage by responding to my good
offices. And, in making ny good offices available, timng is of critica
i mportance." 60/

108. The above statement underscores the fact that the third party offering its
good offices must earn and mainta in *he confidence of the parties to t he dispute
and that good offices iz a methodwhich shonld he invoked in a time ) © mannerso as
toenhance its chances of performing ¢ he Function o f  preventing £ ¢ hey
deterioration of disputes, wuile ot rhe same time encouraging the part ies 10 the
di spute to reach an anmicabl e settiement |

60/ 8G/SM/3525, pp. 4 and 5.
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109. Good offices may be offered and undertaken: by a single State or a group of
States: within the framework of an international organization such as the United
Nations, its specialized agencies or other international orqganizations, both gl oba
or regional; or by an individual acting alone, with the advice of an established
committee or with the assistance of a special or personal representative.

110. In recent practice, good offices has been undertaken as a joint effort between
the United Nations and regional organizations. Apart fromthe Secretaries Genera
of the Orqganization of African Unity (OQAU) and the Organization of Anerican States
(oAs), who have contributed their good offices individually or jointly with the
Secretary-General of the United Nations, other prominent individuals such as heads
of State in the respective regions have also tendered their good offices to bring
about the peaceful settlenent of regional disputes.

3. Application of the method

111. In certain cases States have offered their good offices directly in an effort
to bring about a settlenent of disputes between States before such disputes were
referred to international or regional organizations. The few exanples include

the United States, which in 1946 exercised its good offices in connection with the
territorial dispute between France and Thailand; 61/ Switzerland, which tendered
its good offices in connection with the France-Al gerian conflict in 1960-1962; 62/
the Union of Soviet Socialist Republics, which in 1965 used its good offices in
order to assist in the peaceful settlement of the India-Pakistan question connected
with the Kashmr problem 637 and France, which in the early 1970s exercised its
good offices in relation to the viet Namconflict. 64/

112. Good offices has been nore widely used recently by the United Nations, and has
continued to gain promnence as one of the methods by which the prevention and
removal of disputes and situations which may threaten international peace and
security could be achieved through the Organization. Sone of the early occasions

i n which good offices was used by the United Nations may therefore be mentioned
briefly. They include the Indonesia question, 65/ in which the Security Council

in 1947, resolved to tender its good offices to the parties in order to assist in
the pacific settlenent of their dispute involving hostilities between the armed
forces of the Netherlands and Indonesia. In 1956, the good offices of the United
Nations (the Secretary-Ceneral on behalf of the Security Council) were also used in

617 See Oficial Records of the Security Council, First Year: Second Series,
No. 23, 81st neeting, pp. 505-507.

62/ Recueil des Cours, 1987, vol. |, p. 263.

637 See Oficials of the Ceneral Assenblv, Twenty-first Session,
Supplement No. 2, part T, chap. TV,

64/ Anauaire francais de dyeit internationpal, J972, vel). XV, pp. 995
and 996.

65/ See Official Records_of the General Assembly, Third Sessiun. Supplement

- a
No. 2 (A/620), part one, chap. 4, sect. D, document S/Res.525.




the Pal estine question 667 to secure conpliance with the armi stice agreement. In
1958, a good offices nmission, constituted by the Security Council and conposed of
two Menber States (the United Gtates and the United Kingdon), assisted in the
Tuni sian question 67/ towards the settlenent of several incidents between France
and Tuni si a.

113. The question of Cyprus, 68/ of which the Security Council has been seized
since 1964 and with respect to which the Secretary-General has been conducting good
of fices mssions, provides a recent exanple. Qher recent exanples of United
Nations activities involving the use of good offices performed by the
Secretary-Ceneral or by his special or personal representative include, for
exanpl e, the good offices offered to deal with the situation in Kanmpuchea, 69/ and
to deal with conplaints such as that between the Libyan Arab Janehiriya and Malta
arising fromtheir dispute relating to the delimtation of the continental shelf
between them 1707 The good offices of the Secretary-Ceneral have al so been
tendered to deal with disputes relating to Non-Self-CGoverning Territories or
decol oni zation, such as those concerning the questions of East Tinor, 71/ the
Fal kl and Islands (Mlvinas), 22/ Western Sahara, 13/ the Conorian Island of
Mayotte, 747 and also in the efforts to bring about the decol onization of Nam bia
by attenpting to secure the inplenentation of Security Council resolutions

385 (1976) of 30 January 1976 and 435 (1978) of 29 Septenber 1978 enbodying the
United Nations plan for the independence of Nami bia. 75/ The good offices of the
Secretary-Ceneral were also called for in the context of the long-standing efforts

66/ Repertoire of Practice of the Securitv Council. Suppl enent 1956- 1958,
chap. I, part IV. case 3.8, pp. 14 and 15; ibid., chap. VI, part I, pp. 95-98
For the continuing efforts relating to other aspects of the question, see,
e.g., CGeneral Assenbly resolution 437176 of 15 Decenber 1988.

67/ lbid., chap. X, case 1, pp. 137 and 138.
68/ See, e.g., S/21932 and S/ 21981
69/ See Ceneral Assenbly resolution 44/22 of 16 Novenber 1989.

707 See Official Records of the Security Council, Thirtv-fifth Year
Supplement for October, Novenber and Decenber 1980, docunents S/ 14228 and S/ 14256.

=

/ See A 45/507.

S

/ See Ceneral Assenbly resolution 43/24 of 17 Novenber 198R

i~
L]
~

See Ceneral Assenbly resolution 45721 of 20 Novenber 1990

I
Y

1/ fee Ceneral Assembly resnlutinn 45711 0f 1 November 1000,

75/ See teneral Assembly resolnt fon 4. 14 B of ii November 1087, in
par agraph 15 of which the Assemblyuryedthe Security Council to under take
forthwith consultations for the compositionand enpl acement of thetnitea Nations
Transition Assistance Goup in Nam bia (UNTAG), |eading to the process of granting
i ndependence to Nambia in 1990
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to achieve the settlement of the Arab-Israeli conflict 767 and to deal with the
situation of armed conflict in Central America. 11/ The Secretary-Ceneral has al so
contributed his good offices in the course of the settlenent of a dispute relating
to aerial hijacking, i.e., the incident involving Pakistan and Syria, 718/ and in
attenpting to secure the release of the American diplonmatic and consul ar personnel
hel d hostage in Tehran. 80s

114. The good offices of the Secretary-Ceneral were also used in the context of the
situation relating to Afghanistan: and were provided for in the agreements
regarding the settlenent of that guestion concluded in Geneva on 14 April 1988.
Thus, the Agreenent on the Interrelationships for the Settlement of the Situation
Rel ating to Afghanistan provides in its paragraph 7 as follows:

“A representative of the Secretary-Ceneral of the United Nations shal
l end his good offices to the Parties and in that context he will assist in the
organi sation of the neetings and participate in them He maysubmt to the
Parties for their consideration and approval suggestions and recommendati ons
for pronpt, faithful and conpl ete observance af the provisions of the
instrunents.*' 81/

It mayal so be mentioned that, in its resolution 622 (1988) of 31 Cctober 1988, the
Security Council confirned its agreenent to the arrangement for the tenporary

di spatch to Afghani stan and Pakistan of military officers fromexisting United
Nat i ons operations to assist in the mssion of good offices of the
Secretary-General, the scope of which is further elaborated in the Menorandum of
Under st andi ng annexed to the above-nentioned Interrel ationships Agreenent.

115. Good offices has al so been undertaken as a joint effort between the
Secretary-Ceneral of the United Nations and the current Chairman of the
Organization Of African Unity to bring about the settlement of the questions of
Western Sahara 82/ and of the Conoriao |Island of Mayotte. 83/ There have al so been
simlar joint good offices efforts by the Secretary-Ceneral of the united Nations
and the Secretary-General of OAS to find a peaceful solution of the conflict in
Central America. 84/

767/ Ssee, €.09., CGeneral Assenbly resolution 45/68 of 6 Decenber 1990 on the
question of Palestine, relating particularly to the efforts by the United Nations
to organize a conference on the natter.

177/ See Ceneral Assenbly resolutions 44/10 of 23 October 1989 and 45715 of
20 Novenber 1990.

787/ See SG/SM/3077 and SG/SMs3078,both of 12 March 1981.

80/ See the statement by the President of the Security Council of
9 November 1979 (S/13616) and Secur ity Commeil raselntions 487 (1079 of
4 December 1970 and 461 (19079 oof 1 Dogcombeny 10070

B1/ See S/1 0815, anmnex.

82/ Supra, note 73.

83/ Supra, note 74

84/ Supra, note 77.
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4, Institutional and related aspects

(a) Initiation of the procedure

116. Good offices may be set in notion, as described in paragraph 101 above, either
upon the initiative of a third party, whose offer has been accepted by the parties
to the dispute, or by an invitation by all the parties to the dispute. Thus, the
third party tendering good offices cannot inpose hinmself upon the parties to the

di spute

117. It may be resorted to in accordance with the provisions of an applicable
treaty between the parties to the dispute, specifically establishing the procedure,
as is the case in the 1899 and 1907 Hague Conventions and in the Pact of Bogota, or
may be applied in a purely ad hoc manner, on the basis of a general obligation
recognized by the parties to settle their disputes by peaceful neans.

{b) Methods of work and wenue

118. The third party exercising good offices normally establishes contact with the
parties to the dispute through a number of informal neetings with each party,
during which he ascertains the positions of both sides, and then transmts to the
parties each other's positions with respect to the dispute.

119. Wiere direct contact between the parties to the dispute has broken down and
the third party offering the good offices thus provides the only channel of

comuni cation, such a function may be performed by the third party in question by
visiting the capitals of the parties to the dispute, or by the third party

(e.g., the Secretary-General of the United Nations) requesting the parties to the
dispute to send representatives to a neeting wth himtogether with representatives
of the other party to the dispute, or alone, at United Nations Headquarters in

New York or at any other |ocation.

120. In performng the functions assigned by the parties to the dispute, the third
party contributing good offices towards the peaceful settlement of the dispute nay,
dependi ng upon the nature of the dispute, and with consent of the parties,
undertake field mssions that would enable himto be fully acquainted with the
issues involved. Thus, in the question of the Western Sahara, a number of
techni cal mssions were undertaken on behal f of the Secretary-Ceneral for that

pur pose.

5. Term nation and outcone of the process

121. Good offices is a peaceful nethod which, having been resorted to, nmay give way
to other peaceful procedures accepted by the parties to the dispute. There are
types of disputes with respect to which resort to good offices, in the nanner
determned by the parties, may constitute a clear and definite phase in which the
procedure itself brings about the desired result. That, for exanple, is the
situntion envisaged in article x of the Pact. of Reaat . which reads as fol | ows:

"Once the parties [to the dispute] have heen b onght, toget her and have

resumed direct negotiations, no further action izto he taken by the states or
citizens that have offered their good offices o1 have accepted an invitation
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to offer them they may, however, by agreement between the parties, be present
at the negotiations."”

However, there are also types of disputes the peaceful settlenment of which
continues to elude the parties for a long time, thereby allow ng the good offices
method to renmain one of the options for the possible achievenent of peaceful
settlement. In such situations, there is no time-limt which can be set for the
termnation of the good offices nethods.

122. The outcone of the process depends entirely upon the attitude of the parties
to the dispute. The third party exercising good offices cannot inpose his will on
them Thus, in article 6 of the 1899 and 1907 Hague Conventions for the Pacific
Settlenent of Disputes, it was provided that the results of good offices "have
exclusively the character of advice and never have binding force."

D. Mediation

1. Min characteristics and legal franmework

123. Mediation is a nethod of peaceful settlenent of an international dispute where
athird party intervenes to reconcile the clains of the contending parties and to
advance his own proposals ained at a nutually acceptabl e conpronise sol ution.

124, Mediation as a neans of settlement of international disputes has been provided
for in a variety of nultilateral instrunents such as the 1899 and 1907 Hague
Conventions for the Pacific Settlement of International Disputes, the
Inter-Anerican Treaty on Good Offices and Mediation of 1936, 85/ the Charter of the
United Nations, the Pact of the League of Arab States, the Charter of the
Organisation of Anerican States and the American Treaty on Pacific Settlement (Pact
of Bogota) of 1948, the Charter of the Organisation of African Unity and Protocol
of the Conm ssion of Mediation, Conciliation and Arbitration of 1964, 86/ the
Antarctic Treaty of 1959, as well as the 1970 Declaration on Principles of
International Law concerning Friendly Relations and Cooperation among States in
accordance with the Charter of the United Nations (General Assenbly resolution
2625 (XXV), annex), the Final Act of the Conference on Security and Cooperation in
Europe of 1975 and the 1982 Manila Declaration on the Peaceful Settlenent of
International Disputes (Ceneral Assenbly resolution 37/10, annex).

125. O the international instruments mentioned above, only a few contain specific
provi sions on nedi ation procedures. The nost el aborate provisions are found in
part Il of both the 1899 and 1907 Hague Conventions for the Pacific Settlement of
International Disputes, in which nediation and good offices are treated largely as
i nterchangeabl e procedures. In contrast, the 1936 Inter-Anerican Treaty, the 1948

85/ The Treaty ceased being in force after the Fact of Bogota cane into
effect,

86/ The Commission was reorgani zed in accordanre wi th the resolution
concerning the settlement of Inter-African pisputes of the XIVth session of heads
of State and Governnent of OAvin 1977 (see A/32/310) iu vryder to pronote the
greater use of the Commi ssion and nore flexibility inits activity.
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Pact of Bogota and the 1964 QAU Protocol contain provisions which deal with
medi ation as a distinctive method, establishing its functions and its institutiona
aspects, without associating it with good offices.

126. Thus, nediation as a nmethod of peaceful settlenent is nmore than an adjunct to
negutiations. As can be seen, for exanple, in the practice of the United Nations,
it has energed to beconme a distinctive method for facilitating a dial ogue between
parties to an international dispute, aimed at scaling down hostilities and tensions
and for achieving, through a political process controlled by the parties, an

am cabl e solution of an international dispute. A very inportant, perhaps crucia
feature of mediation is that it facilitates for the disputing parties recourse to a
peacef ul approach to the dispute.

2.  Functions

127. Mediation can be resorted to for the purposes of reducing the tension which
may have devel oped in the course of an international dispute, thereby perfornming a
preventive function the inportance of which should not be overlooked. Thus, as
provided in article 8 of the two 1899 and 1907 Hague Conventions, mediation maybe

initiated "with the object of preventing the rupture of pacific relations". The
procedure is also resorted to as a nmethod of bringing about a settlement where a
di spute has occurred. In such a situation, enphasis is placed on its function of

reconciling the opposing clains of the parties and pronoting a solution, which
could command a neasure of satisfaction for the parties. Accordingly, article 4 of
the two Hague Conventions provides that "[t}he part of the mediator consists in
reconciling the opposing clainms and appeasing the feelings of resentnent which may

have arisen between the States at variance". This aspect of reconciling the views
of the parties is also the main function of nediation as specified in article XX of
the QAU Protocol. The informality with which a mediator is to performhis function

was, however, enphasized in article Xl of the pactof Bogotéawhich provided, in
part, as follows: "The functions of the nediator or mediators shall be to assist
the parties in the settlement of controversies in the sinplest and most direct
manner, avoiding formalities and seeking an acceptable solution.'*

128. The function of mediation under these circunstances may be ained at achieving
a provisional solution, such as bringing about a cease-fire when fighting has begun
or to arrange a permanent solution, thus addressing the basic dispute. Al this
depends, however, on whether or not the dispute itself is one which is perceived by
the parties as anenable to a political settlenent, or one which involves |ega
claims and counter-clains, which can only be unravelled and sol ved through ot her
peaceful means of settlenent.

3. Procedural and institutional aspects

129. Mediation is a procedure which maybe set in notion either upon the initiative
of a third party whose offer to nediate is accepted by the parties to the dispute,
or initiated by the parties to the dispute themselve: aqiesing to nediation. An
offe) Oof nedi ati on maybeaccepted by a witten agreement.torexanple. In an
agreement signed at Mntevideo on 8 January 1979. ¢hile andArgentina accepted the
proposal to settle the dispute concerning the inplementation of the 1977 Beagle
Channel Award through the nediation of Cardinal Antomin Samoré. Mediation cannot
be inposed upon the parties to an international dispute without their consent or

-69-



their acceptance of the particular mediator. As stipulated in article Ill of the
1936 Inter-Amrerican Treaty on Good Ofices and Mediation, article Xl of the 1948
Pact of Bogota and article XX of the 1964 OAU Protocol, the nediator or nediators
are to be chosen by nutual consent of the parties.

130. Mediation is usually resorted to purely on an ad hoc basis, although it may be
carried out in accordance with the provisions of an applicable treaty between the
parties to the dispute. Conponents of the nediation technique, depending on the
nature of the dispute, include the comunication function, clarification of issues,
drafting of proposals, search for areas of agreenment between parties, elaboration
of provisional arrangenents to circunvent or nminimze issues on which the parties
remain divided as well as alternate solutions, etc., with the primary goal of an
early and fundamental resolution of a dispute. It is inportant to denonstrate to
the parties to a dispute that the prospective nediator understands their respective
positions, is not biased against any of themand has the necessary skills to
performthe function of nediator in the particular dispute.

131. The primary requirements of the procedure are informality and confidentiality
(art. X1 of the Pact of Bogota, for exanple). It should be noted that the
political sensitivity of the mediation as a process largely explains the fact that
even post factum the parties to a dispute as well as the mediator are often
reluctant to place on record except in fairly general termsall the details and
nuances of the procedure they went through.

132. The role of a mediator can devel op during the settlement process. In the
transfer of West New Quinea case of 1962, the original role of the "noderator”, as
requested by the then Secretary-General, M. U Thant, was that of facilitating and
expediting "secret informal talks for the purpose of sinply drafting an agenda for
formal negotiations”. As time went on, however, the "nbderator" realized that, in
order to be effective, "it would have been necessary to hanmer out the agreenent
itself at these secret, informal talks". 87/

133. Wth respect to conposition, the procedure depends upon the type of nediator
accepted by the parties to the dispute. Thus, nediation may be undertaken by a
single State, by a group of States or within the framework of an internationa
organi sation such as the United Nations, its specialized agencies, other
international organizations, both global or regional, or national organizations and
associ ations or by a prominent individual acting alone or with the advice of an
established coomittee. Wthin the United Nations, for exanple, the Security
Council (resolution 61 (1948) of 4 Novenber 1948) appointed a conmittee of the
Council to give such advice as the mediator mght require with respect to his
responsi bilities under the resolution. In another instance (resolution 186 (1964)
of 4 March 1964) the Security Council recomrended that the Secretary-Cenera
designate an appropriate nediator to represent him whereas in a different
situation (resolution 123 (1957) of 21 February 1957) the Council requested its own
president to examine, with the consent of the parties, any proposals which were
likely to contribute towards the settlenent of the dispute.

87/ Bunker, “west New QUi nea", menorandum 31 August 1964, ms, Departnment of

State, file, POL 19 West New Quinea, as quoted in Whiteman,Digest of International
Law (Washington, D.C., 1971), vol. X |, p. 961.
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134. On various occasions, the United Nations has thus been involved in nediation
efforts, namely: through the Secretary-Ceneral, undertaking nediation for the
resolutian of certain conflicts; or the General Assenbly in certain cases
recomrending to the Security Council to continue the United Nations nediation work
(General Assenbly resolution 2077 (XX) of 16 Decenmber 1965); or the Security
Council itself offering a mediation procedure. In one instance, the Security
Council urged the parties concerned to accept any apprepriate offer of "nediation
or conciliation" (resolution 479 (1980) of 28 Septenber 1980), then |ater urged
that the nediation effort be continued in a coordinated nmanner through the
Secretary-General with a view to achieving a conprehensive, just and honourabl e
settlenment, acceptable to both sides, of all the outstanding issues, on the basis
of the principles of the Charter of the United Nations, including respect for
sovereignty, independence, territorial integrity and non-interference in the
internal affairs of States (resolution 514 (1982) of 12 July 1982) and further
called upon the parties to cooperate with the Secretary-General in the nediation
efforts with a view to achieving such settlenent (resolution 598 (1987) of

20 July 1987).

135. Wth respect to duration and termination, it is inportant to note that

medi ation is considered as a node of settlenent which, having been tried
unsuccessfully, should give way to other peaceful procedures accepted by the
parties to an international dispute. |In case of necessity, all procedura
questions, including such steps as transition from mediation to direct negotiations
or a swtch fromnediation to any other of the peaceful settlement neans, can be
agreed upon in an informal, sinmplified way.

136. A tine-linit has in sone cases been established for the work of nediation. 1Inm
this connection, article IV of the 1936 Inter-Anerican Treaty provided the
fol | owi ng:

"The nediator shall determne a period of tine, not to exceed six nor be
| ess than three nonths for the parties to arrive at some peaceful settlenent.
Shoul d this period expire before the parties have reached sone solution, the
controversy shall be submtted to the procedure of conciliation provided for
in existing inter-Anerican agreenents."

Another time-limt for mediation was stipulated in article XIIl of the 1948 Pact of
Bogota, Which reads as foll owst

"I'n the event that the Hgh Contracting Parties have agreed to the
procedure of nediation but are unable to reach an agreement within two nmonths
on the selection of the mediator or nediators, or no solution to the
controversy has been reached within five nonths after nediation has begun, the
parties shall have recourse wthout delay to any one of the other procedures
of peaceful settlenment established in the present Treaty.'*

137. Apart from establishing the time-limt during which mediation may be
undertaken, there are other provisions dealing with the determnation as to when
the process may be considered terminated. Thus, areoiding te article 5 of the 1899
and 1907 Hague Conventions, *“[t)he functions of the mediater are at an end when
once it is declared, either by one of the parties t o he dispute Of by the mediator
himself, that the neans of reconciliation proposed hy himarenot accepted.”
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4. Qutcome of the process

138. It is generally understood that the proposals nmade by the nediator for a
peaceful solution of a dispute are not binding upon the parties. As stipulated in
article 6 of the two Hague Conventions, they "have exclusively the character of

advi ce and never have binding force". Final results of nediation may be enbodi ed
in such instrunents as an agreenment, a protocol, a declaration, a communigué, an
exchange of letters or a '*gentleman's agreenment" signed or certified by a nediator
or mediators. In the Chaco boundary dispute between Bolivia and Paraguay, for
exanple, the first protocol of agreement of 1935 was w tnessed by the mediatory
group of Argentina, Brazil, Chile, Peru, Uuguay and the United States, under whose
"auspi ces and noral guaranty" the treaty of peace, friendship and boundaries was
signed in 1928. 88/ The acceptance by the parties of the "noral guaranty" given by
the nmediators may result in a further incentive to continue negotiations. As

provided in article xx1, parauraph 3, of the QAU Protocol, "{ilf the nmeans of
reconciliation proposed by the nediator are accepted, they shall becone the basis
of a protocol of arrangement between the parties.” Thus the outcone of nediation,

t hough non-binding as such, nmay be used by the parties to arrive successfully at
the settlenent of the dispute. Unless otherw se agreed upon, generally no |ega
obligations arise for the nediator fromthe solution arrived at by way of

medi ati on. However, there are instances when nediators take on thensel ves the
rendering of further assistance, including that of a financial character, for the
i npl ementation of the findings of the nediation, or the guaranteeing of such

I npl ement at i on.

139. In the Indus Basin dispute case between India and Pakistan, for instance, it
was first agreed in 1952, through the nediation of the International Bank for
Reconstruction and Devel opnent, that particul ar engineering neasures shoul d be

wor ked out to increase the water supply in the region. In 1960, then, after

I ntensive negotiations undertaken by the Bank, a treaty was signed by the parties
whi ch specifically provided for such a plan, while another agreement concerning the
financing of the project was signed by a group of countries and the Bank. 89/

E. Conciliation

1. Main characteristics, legal franework and relation to other
peaceful neans under the Charter of the United Nations

140. Parties to an international dispute may agree to submt it to a peaceful
settlenment procedure which would, on the one hand, provide themwth a better
under st andi ng of each other's case by undertaking objective investigation and
eval uation of all aspects of the dispute and, on the other hand, provide themwth
an informal third-party machinery for the negotiation and non-judicial appraisal of

88/ The Chaco Peace ConferenceReport of the Delegation of the United
Statestof Aneréca to fhe Peacd Conference [ .. BNees. Julv 1. 1935 -
January 23, 1939, epartnment of State, Publication t4nh, Conference Series 46,

1940, pp. 49-52 and 148-151.

89/ Signed at Karachi on 19 Septenber 1960, United Nations, Treaty Series,
vol . 444, p. 259; ibid., p. 207, ibid., vol. 419, p. 126.
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each other's legal and other clains, including the opportunity for defining the
terms fora solution susceptible of being accepted by them  They would thus submit

the dispute to conciliation, the peaceful settlenent procedure which conbines the
el ements of both inquiry and nediation.

141. As a nethod of peaceful settlenent of international dispute between States,
conciliation evolved froma series of bilateral treaties concluded in the first
decades of the twentieth century. O considerable inportance was the adoption in
1922 by the League of Nations of a resolution encouraging States to submit their

di sputes to conciliation conm ssions. Subsequently, a nunber of nultilatera
treaties established conciliation as one of the third-party procedures for the
settlenment of disputes under the treaty, the earliest of which was the 1928 Geneva
CGeneral Act for the Pacific Settlement of International D sputes (later revised in
1949). On the other hand, in the light of the increasing and successful resort to
conciliation after the Second World War, the Institute of International Law
recomrended that States "wi shing either to conclude a bilateral conciliation
convention or to submt a dispute which has already arisen to conciliation
procedures before an ad hoc Commission*' should adopt the rules for the solution of
the questions entrusted to the conciliation conmssions to be created and to that

end, adopted on 11 Septenber 1961 the Regul ations on the Procedure of Internationa
Conciliation. 90/

142. The Charter of the United Nations, in its Article 33, paragraph 1, nentions
conciliation among the peaceful means for the settlenent of disputes to which
Member States shall resort. It should also be noted that both the 1970 Declaration
on Principles of International Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations and the 1982
Mani |l a Declaration on the Peaceful Settlement of International Disputes refer to
conciliation as one of the means that States should use when seeking an early and
equi tabl e settlenent of their intermational disputes.

143. OQcher international instrunents which have contributed to the evolution and
devel opment of conciliation as an independent method of peaceful settlenent of
international disputes distinguishable fromfact-finding or inquiry include the
four instruments of a regional character: the 1948 American Treaty of Pacific
Settlenent (the Pact of Bogota), the 1957 European Convention for the Peacef ul
Settlement of Disputes, the 1964 Protocol to the QAU Charter on the Commi ssion of
Medi ation, Conciliation and Arbitration (as anended in 1970) and the 1981 Treaty
Establ i shing the Organization of Eastern Caribbean States. The global multilatera
treaties whose dispute settlenent clauses provide for detailed conciliation
procedures include the follow ng: the 1928 Geneva Ceneral Act for the Pacific
Settlenent of International Disputes as revised in 1949, the 1962 Protoco
Instituting a Conciliation and Good Ofiices Conmi ssion to be Responsible for
Seeking the Settlement of Any Disputes which May Arise between States Parties to

t he Convention against Discrimnation in Education, the 1969 Vienna Convention on
the Law of Treaties, the 1969 International Convention relating to Intervention on
the H gh Seas in Cases of G| Pollution Casualties, the 1975 Vi enna Convention on
the Representation of States in their Relations with International Organizations of
a Universal Character, the 1978 Vi enna Convention »m fuccension Of States in

90/ See Annuaire de 1'Institut de Droit International, vol. 49 (Il1), 1961,
pp. 385-291,
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respect of Treaties, the 1982 United Nations Convention on the Law of the Sea, the
1983 Vienna Convention on Succession of States in Respect of State Property,
Archives and Debts, the 1985 Vienna Convention for the Protection of the Qzone
Layer and the 1986 Vienna Convention on the Law of Treaties between States and
International Organizations or between International O ganizations.

2. Functions

144. Reflecting the trend started by the bilateral treaties.and denonstrated in the
1922 resolution of the League of Nations, the 1949 Revised Geneva Ceneral Act for
the Pacific Settlement of International Disputes included a specific provision on
the functions of the conciliation, reading as follows:

"The task of the Conciliation Comm ssion shall be to elucidate the
questions in dispute, to collect with that object all necessary information by
means of enquiry or otherwi se, and to endeavour to bring the parties to an
agreement. It may, after the case has been examned, informthe parties of
the terns of settlenent which seemsuitable to it, and lay down the period
Wi thin which they are to make their decision.” (art. 15, para. 1)

145. A provision dealing specifically with the functions of a conciliation

conm ssion in the sane ternms as above is contained in article 15 of the 1957

Eur opean Convention for the Peaceful Settlenent of Disputes. Variations of the
provision are found in article XXIl of the 1948 Pact of Bogota, in article XXIV of
the 1964 QAU Protocol, in paragraphs 4 and 5 of the 1969 Vienna Convention on the
Law of Treaties which became a nodel for subsequent nultilateral treaties as
reflected in articles 5 and 6 of Annex V of the 1982 United Nations Convention on
the Law of the Sea. In sum these treaties give conciliation two basic functions
to investigate and clarify the facts in dispute and to endeavour to bring together
the parties to the dispute in order to reach an agreenent by suggesting nutually
acceptabl e solutions to the problem

146. The conciliation procedure, as envisaged under sone of the above treaties, is
also linked to negotiations by provisions specifically requiring failure of
negotiations or consultations to be a precondition for initiating

conciliation. 91/ There is also a series of treaties which specifically provide
that, before a dispute maybe submtted to any of the adjudicatory procedures
(arbitration or judicial settlement by pre-established international courts), the

91/ See, e.g., the CGeneva Ceneral Acts of 1928 and 1949, article 1, both
referring to "diplonacy", the Pact of Bogota, article Il, referring to
"negotiation", the 1975 Vienna Convention on the Representation of States in their
relations with International O ganixations of a Univeiszal baracter, article 85,
ment ioning "consultations", the 1978 Vi enna Convent inn nn Succession of States in
respect of Treaties, articles 41 and 42, mentioning vt h "consultation and
negoti ation".
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parties to the dispute mayfirst submt it to conciliation. 927 In this context,
conciliation is stipulated as a condition precedent to the judicial procedures,

thus establishing the Iink between conciliation on the one hand and arbitration and
judicial procedures on the other. An exception to such a |ink may, however, be
noted in a treaty where it was equally specified that the parties to a dispute "nay

agree to submt it to an arbitration without prior recourse to the procedure of
conciliation". 93/

3. Applicatiom of the nethod

147. A nunber of conciliation comm ssions were established to deal with certain
cases pursuant to the bilateral treaties since 1922 and al so under the 1928 Geneva
General Act. Anong'these are, for exanple, the 1929 Chaco Conm ssion, set up under
the Inter-Anerican General Convention of Conciliation: the 1947 France-Si amese
Commi ssion, set up in accordance with the 1928 Geneva Ceneral Act; the 1952

Bel gi an- Dani sh Conmi ssion established under the 1927 bilateral treaty between the
parties: the 1955 France-Swi ss Commi ssion established under the 1925 bil ateral
treaty between the parties; and the 1956 Ital o-Swi ss Commission pursuant to the
1924 bilateral treaty between them Qher conciliation conmm ssions established on
an ad hoc basis by parties to a dispute include, for exanple, the 1958

France- Moroccan Commi ssion and, more recently, the 1981 conciliation comm ssion
bet ween Norway and Iceland in the Jan Mayen di spute.

148. The use of conciliation has also been encouraged in the United Nations. Thus,
outside the framework of the nultilateral treaties concluded under its auspices, by
its resolution 194 (111) of 11 Decenber 1948, the Ceneral Assenbly established a
Conciliation Conm ssion for Palestine. On 28 April 1949 the Ceneral Assenbly
adopted resolution 268 D (I11), by which it provided for the creation of a panel
for inquiry and conciliation as an instrument to facilitate the conpliance by
Menber States with the obligation under Article 33 of the Charter of the United
Nations. It should also be mentioned that, within the framework of the United
Nat i ons operation in the Congo, the General Assenbly, in its resolution

1474 (ES-1V) of 20 Septenber 1960, requested the Advisory Commttee on the Congo to
appoint, in consultation with the Secretary-CGeneral, a conciliation comm ssion for
the Congo. The commission, which was conposed of representatives of some African

92/ The provisions maki ng subm ssion of an international dispute to a
conciliation a precondition to its submssion to the International Court of Justice
include: article IV of the Optional Protocol of Signature Concerning the

Compul sory Settlenment of Disputes, Done at Geneva on 29 April 1958, article Il of
Optional Protocol Concerning the Conpul sory Settlement of Disputes, Done at Vienna,
on 18 April 1961, article Ill of Optional Protocol Concerning the Conpul sory

Settlenent of Disputes, Done at Vienna, on 24 April teny, awlarticle III of
optional Protocol Concerning the Conpul sory Settliementof Di sputes, Ceneral
Assenbly resol ution 2530 (XXI'V), annex; United Nationsiegistration No. A-23431.

237 See the 1957 European Convention for the Peaceful Settlement of Disputes,
article 4, paragraph 2, United Nations, Treaty Series, vol. 320, p. 102, at p. 246.
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and Asian countries, 94/ carried out its mssion from 1960 to 1961. Again in 1961,
the General Assenbly, by its resolution 1600 (XV) of 15 April 1961, decided to
establish a Conm ssion of Conciliation for the Congo, and therefore the President
of the General Assenbly appointed the menbers of the conmi ssion. 95/ However, the
CGovernment of the Congo never called on the comm ssion to performthe function for
which it was created. The Assenbly also recomended in its resolution 35/52 of

4 Decenber 1980 the use of the Conciliation Rules of the United Nations Conm ssion
on International Trade Law in cases where a dispute arose in the context of
international comrercial relations and the parties sought an am cable settlenment of
that dispute by recourse to conciliation.

149. As is shown in the above-nentioned international instrunents and as foll ows
frompractice and as a result of recent inprovenents on aspects of its

institutional arrangenments, it may be observed that conciliation has evolved into a
met hod whi ch now has two distinctive characters. There is first of all the
traditional conciliation procedure, reflected in the earlier treaties, which |eaves
conciliation as an optional, third-party procedure, and then there is the newer
conciliation procedure which energed in the 1969 Vienna Convention on the Law of
Treaties and was further refined in the 1982 United Nations Convention on the Law
of the Sea: both Conventions seek to nmake the resort to the conciliation procedure
itself compul sory.

4., |nstitutional and rel ated aspects
(a) Camnosition

150. In the various multilateral treaties establishins a conciliation comm ssion,
provisions are nade for the appointnent generally of an odd nunber of

conciliators: usually a five-nmenber conm ssion but sometines a three-nenber

conm ssion.  Each party to the dispute has then the right to appoint either one of
the three conciliators or two of the five conciliators, as the case nmay be. The
third or the fifth conciliator, who is also often designated chairman, is normally
appoi nted by a joint decision of the two parties to the dispute and, in some cases,
by a joint decision of either the two or the four conciliators already appointed by
the parties. Were difficulties arise in the appointment of either the third or
the fifth nenber, thus preventing the conpletion of the conposition of a

commi ssion, the parties may assign the right of naking the necessary appointment in
such a case to a third party, usually a promnent individual. 96/ Al these
provisions take into account the requirement that the parties to the dispute may
not have nore than one, or a designated nunmber, of their respective nationals
appointed to the conm ssion

94/ Ethiopia, Ghana, Cuinea, India, Indonesia, Liberia, Mlaysia, Mli,
Morocco, N geria, Pakistan, Senegal, Sudan, Tunisia and the United Arab Republic.

o5/ Argentina, Austria, Burma, Pakistan and Tunis ia,
96/ But see article 7 of the European Ceonsent inn whicsh provides that, in such

a case, appointnent should be tried first by a thiva tate, failing which it should
be made by the President of the International Court of .Justice.
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151. There are also certain variations in the actual conposition and procedure for
the appointnent of a conciliation conmmssion on the basis of a list of conciliators
establ i shed and maintained, pursuant to a treaty provision creating permanent
conciliation commssions. As nentioned in paragraph 148 above, the useful ness of
such a list was endorsed by the General Assenbly in its resolution 268 D (I11) of
28 April 1949. Both the 1948 Pact of Bogota and the 1964 QAU Protocol established
such a list. The process of establishing and naintaining a permanent |ist would
then ensure that only individuals possessing the necessary qualifications for
dealing with the types of disputes likely to arise under a particular treaty are

I ncl uded.

152, O the nultilateral treaties, the 1969 Vienna Convention on the Law of
Treaties included an annex on conciliation whose paragraphs 1 and 2 are relevant to
the question of the conposition of a conciliation commssion on the basis of a
pre-constituted list of specified types of experts. The two paragraphs read as
follows: 97/

"1, Alist of conciliators consisting of qualified jurists shall be
drawn up and maintained by the Secretary-General of the United Nations. To
this end, every State which is a Menber of the United Nations or a party to
the present Convention shall be invited to nominate two conciliators, and the
names of the persons so nom nated shall constitute the list. The termof a
conciliator, including that of any conciliator nomnated to fill a casua
vacancy, shall be five years and maybe renewed. A conciliator whose term
expires shall continue to fulfil any function for which he shall have been
chosen under the follow ng paragraph

*2.  \Wen a request has been nade to the Secretary-CGeneral under
article 66, the Secretary-Ceneral shall bring the dispute before a
conciliation comm ssion constituted as follows:

(a) oneconciliator of the nationality of that State or of one of those
States, who may or may not be chosen fromthe list referred to in
par agraph 1: and

(b) one conciliator not of the nationality of that State or of any of
those States, who shall be chosen fromthe |ist.

The State or States constituting the other party to the dispute shall appoint
two conciliators in the sane way. The four conciliators chosen by the parties
shal | be appointed within sixty days follow ng the date on which the
Secretary-Ceneral receives the request.

The four conciliators shall, within sixty days follow ng the date of the |ast

of their own appointnments, appoint a fifth conciliator chosen fromthe |ist,
who shall be chairnan.

97/ Conpare in this connection a nore elabor ate pmavisionon conciliation in
section 2 of annex V of the 1982 United Nations Convent iononthe Law of the Sea,
articles [-3, based on the above nodel. (The Conventinn iz not yet in force;

reference to it throughout the present handbook recognizes its current status.)
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If the appointment of the chairman or of any of the other conciliators has'not
been made within the period prescribed above for such appointnent, it shall be
made by the Secretary-Ceneral within sixty days follow ng the expiry of that
period. The appointment of the chairman may be made by the Secretary-Cenera
either fromthe list or fromthe menbership of the International Law

Comm ssion.  Any of the periods within which appoi ntments mustbe nade maybe
extended by agreement between the parties to that dispute.

Any vacancy shall be filled in the manner prescribed for the initia
appoi ntnent . *'

153. The above text established the trend in which attenpts are nmade to avoid the
institutional problens of the traditional conciliation whose conposition is largely
left in the hands of the parties to the dispute through direct appointment of the
conciliators. The traditional conciliation thus remains a process which may be
brought to an end or prevented from being set in nmotion, for exanple, sinply by one
of the parties to the dispute declining to respond to the invitation of the other
party to constitute a conciliation conmssion. |In contrast, the trend contained in
the above text permts the constitution of the comm ssion to be undertaken by a
third party, namely, the Secretary-Ceneral of the United Nations using the list of
conciliators he is required to maintain

{b) Ipnitiation of the process

154. Aconciliation procedure maybe set in notion in two ways: either by mutual
consent of the States parties to an international dispute, on an ad hoc basis,
relying upon a treaty in force between themand creating an obligation to settle
such dispute by peaceful means; or in accordance with the terns of an applicable
treaty which either specifies the details of how an ad hoc conciliation maybe
constituted thereunder or establishes a permanent conciliation conm ssion wthin
the treaty itself.

155. The treaties addressing the details of the conciliation procedure wll
invariably make the inportant choice as to whether the initiation of the process
and the establishment of a conciliation comm ssion should only be by mutual consent
of the parties to the dispute or whether the procedures of the conciliation

conm ssi on may be invoked by an action of only one of the parties to the dispute.
The first choice is reflected in the traditional node of conciliation, which is
conpletely optional. The second choice, which is ained at setting in notion a
conciliation procedure through an independent conpul sory process relying upon the
request of only one party, reflects the newer trend started in the 1969 Vienna
Convention on the Law of Treaties. The trend was refined in the 1982 United

Nati ons Convention on the Law of the Sea, in which the traditional conciliation in
article 284 and section 1 of annex V to the Convention is clearly distinguished
from section 2 of the annex, specifically providing that any party to a dispute
invited to submt to the conciliation procedure, as established under the relevant
Part of the Convention, "shall be obliged to submt to such proceedi ngs" and that
"failure of a party or parties to the dispute to repty to notification of

insti tution of proceedings or to submt to such pr e i ngs shall not constitute a
bar to the proceedings". Attention nust however he v awn to the fact that, under
this approach, it is the resort to the procedure which i::rompulsory. The outcome
of the conciliation itself remains non-binding, as in the traditional approach.

The Law of the Sea Convention accordingly provides the parties with option to use
the traditional conciliation or the new "conpul sory" conciliation.
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(c) Rules of procedure and nethods of work

156. Wth respect to the question of rules of procedure, mostof thetreaties
sinply provide that the commission "shall decide its own procedure" or that, the
commi ssion shall "unless the parties otherwise agree, deternine its own

procedure”. While the treaties do not thus include detailed rules of procedure for
the comm ssion, nost of them address the question of decision-making. They provide
that the decision of the commi ssion on procedural matters such as its report and
recomrendations shall be nade by a majority vote of its nenbers.

157. The Regul ations on the Procedure of International Conciliation, 987 referred
to in paragraph 141 above, provide that the Commission will name its Secretary at
its first meeting and will determne the rules of procedure, in particular the
question of the submission by the parties of witten pleadings as well as the
question of the tine and the place where the agents and counsel of the parties, as
the case m ght be, should be heard.

158. As to the method of work, it should be recalled hat conciliation conbines

el ements of fact-finding and that it would accordingly rely upon certain techniques
for gathering and evaluating the facts giving rise to the dispute. Thus in all
treaties establishing conciliation as a third-party procedure there are provisions
giving the conmmission the right to hear the parties, to examne their clains and
obj ections and make proposals for an amcable solution or to draw the attention of
the parties to the dispute to any nmeasures which mght facilitate an amicable
settlement. In carrying out its functions, the conm ssion mayal so sunmon and hear
W t nesses and exper*s and visit, with the consent of the parties, the localities in
question. Qther provisions provide also the right of the parties to the dispute to
be represented before the commi ssion by agents, counsel and experts appointed by
them while also being required to supply the commission with the necessary
documents and information which would facilitate its work. some treaties provide
that, unless the parties otherw se agree, the work of the commssion is not to be
conducted in public. 997 If a conmission is able to conclude its work, it would
prepare and submt a formal report containing its recommendations. Were it has
not peen able to reach a settlement, tne commission is still expected under certain
treaties to prepare the mnutes of its proceedings or proces-verbaux in which no
mention shall be made as to whether the commission's decisions were taken

unani mously or by a majority vote. 100/ In certain treaties, there are provisions
allowing conciliators to submt separate opinions if necessary.

98/ See Regul ations on the Procedure of International Conciliation of 1961,
supra, note 90, article 4.

99/ Apart fromthe Geneva General Acts, article 10, and the 1957 European
Convention, article 11, neither the 1948 Pact of Bogota,the 1964 QAU Protocol nor
nost of the recent nultilateral conventions nodelled after the conciliation
procedure of the 1969 Vienna Convention on the Law «f ‘rreaties address this aspect
of the conm Ssion's method of work.

100/ Ceneva Ceneral Actsof 1928 and 1949, axticle 15, paragraph 2:; and the
1057 European Convention, article 15, paragraph 2. #eealsethe 194R Pact of
Bogota, article XXVII, calling for the preparation of a summary of the work of the
conmission in case it receives no settlenent.
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(d) Duration_and ternination

159. Consistent with its function as a nmethod capabl e of bringing about an am cabl e
settlenent of the dispute referred to it or with its function of providing the
necessary link between the non-judicial and the judicial procedures where so
required, conciliation should be expected to reach its desired result within a
reasonable time. Thus, as to duration, various time-limts within which a
conciliation commission is expected to conclude its work have been stipulated. A
six-month duration is common in earlier nultilateral treaties, 12 nmonths is now the
duration of conciliation found in recent multilateral treaties influenced by the
1969 Vienna Convention on the Law of Treaties, annex, paragraph 6.

160. Since a conciliation comm ssion nmay indeed conclude its work before the fixed
time-limt or may, with the consent of the parties, extend its work beyond the
fixed tinme-limt, it is inportant to establish when the process nmay be said to have
been term nated, thus opening the way, if a settlenment has not been reached, for
the other nmeans for the settlenent of the dispute under a treaty. Wile the
earlier multilateral treaties and those nodelled after the annex to the 1969 Vienna
Convention on the Law of Treaties do not address the question of term nation of
conciliation, the issue was taken up in the 1982 United Nations Convention on the
Law of the Sea, which contains in its annex V, article 8, the follow ng provision:

"The conciliation proceedings are term nated when a settlement has been
reached, when the parties have accepted or one party has rejected the
recommendations of the report by witten notification addressed to the
Secretary-Ceneral of the United Nations, or when a period of three nonths has
expired fromthe date of transm ssion of the report to the parties.”

{(e) Expenses and other financial arrangenents

161. Taking into account the adm nistrative expenses that may be provided free by
virtue of using existing secretariats, all the other expenses connected with the
functioning of conciliation comm ssions are to be borne by the parties to the
dispute. In nost of the treaties, it is stipulated that such expenses shall be
divided equally, while in others the manner in which the expenses are to be borne
by the parties is left open. Since the 1969 Vienna Convention on the Law of
Treaties is silent on this point, it is inportant to note that the
Secretary-General of the United Nations has since addressed the question in
connection with conciliation under the treaty. He has indicated that no
honorariums coul d be paid by the United Nations to menbers of conm ssions unless
the General Assenbly specifically so decided and that he interpreted the expression
'*expenses of the Conmission” to mean "the expenses involved in the functioning of
the conciliation conmssion as a body", which would include travel and subsistence
costs of menbers, the provision of a meeting place and of the necessary secretari at
services for the meetings, but would not include expenses before a conmission is
constituted or after it has finished its work, or the individual expenses of the
parties (travel, subsistence and honorariuns of their agents and counsel and of

wi t nesses called by them cost of preparation of written pleadings in the |anguage
of submission, etc.). 101/

101/ See Qfficial Records of the General Assembly,Twenty-fourth Session,
Annexes, agenda item 94 (a) and (e¢), docunent A/C.6/397.
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(£) Venue and secretariat of the comm ssion

162. Unless a conciliation conmission is permanently created under a treaty in
which its seat or secretariat is also established, an ad hoc conm Ssion may meet at
the place selected bythe parties to the dispute or by its chairman, as may be
agreed. In such cases, the venue of the comm ssion could be the alternate capitals
of the parties to the dispute or other places within their respective territories,
or perhaps in someneutral place in a third State. Al these possibilities would
take into account, among other things, the need to have avail able the necessary
facilities which would enable the commssion to performits task with m ni num
difficulties.

163. Wiile the permanent conm ssions may normally use their designated seats, they
are also free, for reasons of practicality, to decide to meet at another place in
connection with a given case. |In naking their choices, account should be taken of
the fact that the lack of an efficient admnistrative secretariat, i.e., an

adm ni strative machinery on which a commission could rely, mayhanper its work

The question of a secretariat maythus loomlarge in the case of ad hoc

commi ssions.  However, those created under the auspices of global or regiona
international organizations would normally avail thenselves of secretariat
arrangements which the organizati on may provi de

5. Termination and outconme of the process

164. It is well established that the results of a conciliation process are normally
in the formof non-binding recommendations to the parties to the dispute. Thus the
1969 Vienna Convention on the Law of Treaties codified the practice in paragraph 6
of its annex establishing conciliation which reads, in part, as foll ows:

"The report of the Commission, including any conclusions stated therein
regarding the facts or questions of law, shall not be binding upon the parties
and it shall have no other character than that of recomendations subnitted
for the consideration of the parties in order to facilitate an am cable
settlenent of the dispute.”

165. Certain treaties have, however, subsequently departed fromthe above practice
by either introducing variations to it or by giving the outcone of conciliation a
bi nding character. Thus, the 1975 Vienna Convention on the Representation of
States in their Relations with International O ganieations of a Universal Character
has the follow ng provision in its article 85, paragraph 7, on the outcone of the
conciliation procedure:

"The recommendations in the report of the Commi ssion shall not be binding
on the parties to the dispute unless gl| the parties_to the dispute have
accepted them Nevertheless. any party to the dispute mav declare

unilaterally that it will abide by the recommendationsin the report so far as
it is concerned." (enphasis added)

166. Anothervariation is found in the 1985 Viennn "vuvent ion fOr the Protect jon of
the ozone Layer, providing that: "The Commission =ha) liender a final ana
recommendatory award, which_the parties shall conside; v good _faith" (enphasis
added). Thus, the results of the comm ssion may ha seen as having some | ega
effects since they are in the formof recommendations which the parties are
required to consider in good faith.
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167. A conplete departure fromthe nodel provided for in the Vienna Convention on
the Law of Treaties is, however, found in the 1981 Treaty establishing the

Organi sation of Eastern Caribbean States, which created a conciliation procedure
whose recomendations are conpul sory and binding. Thus, paragraph 3 of article 14
of the Treaty provides that "Mnber States undertake to accept the conciliation
procedure referred to in the preceding paragraph as conpul sory. Any decisions or
recommendati ons of the Conciliation Commssion in resolution of the dispute shal
be final and binding on the Menber States". Mreover, in the annex establishing
conciliation as the procedure for settlement of dispute under the treaty,
paragraph 6 reads, in part, that "{tlhe report of the Comm ssion, including any
conclusions stated therein regarding the facts or questions of |aw, shall be

bi ndi ng upon the parties".

F. Arbitration

1. Main characteristics and legal franework

168. The 1899 and 1907 Hague Conventions for the Pacific Settlenment of
International Disputes described the object of international arbitration as the
settlenment of disputes between States by judges chosen by the parties thensel ves
and on the basis of respect for law. 102/ They further provided that recourse to
the procedure inplied submssion in good faith to the award of the tribunal.
Accordingly, one of the basic characteristics of arbitration is that it is a
procedure which results in binding decisions upon the parties to the dispute.

169. The power to render binding decisions is, therefore, a characteristic which
arbitration shares with the method of judicial settlement by international courts
whose judgenents are not only binding but also, asin the case of the International
Court of Justice, final and wthout appeal, as indicated in article 60 of the
|.C.J. Statute. For this reason, arbitration and judicial settlenent are both
usually referred to as conpul sory nmeans of settlenent of disputes.

170. However, while both arbitration and judicial settlement are simlar in that
respect, the two nethods of settlenent are nevertheless structurally different from
each other. Arbitration, in general, is constituted by nutual consent of the
States parties to a specific dispute where such parties retain considerable control
over the process through the power of appointing arbitrators of their own

choice. 103/ By contrast, judicial settlenent relies upon pre-constituted
international courts or tribunals, the conposition of which is not to the same
extent subject to control by the parties to the dispute.

102/ See articles 15 and 37 respectively of the 1899 and 1907 Hague
Conventions for the Pacific Settlenent of Internationil Nispntes_(supra, note21).

103/ Sometimes t he parti es may agreei N advanece vo appoint the arbitrators
from anong a pre-existing list, For exanple, the ) 907 Hayue Convention provides
such a list. Sinilarly, the 1982 United Nations Convent ion on the Law of the Sea
provides for a list of arbitrators in accordance witharticle 2 of annex VvII on
"Arbitration" and article 2 of annex VIIl on "Special arbitration".

~-82-



171. For the purposes of the present handbook, the study of arbitration has been
limted to the study of such institutions established between States, in which
States plead directly: and between States and international organizations. 104/

172. Apart fromthe 1899 and 1907 Hague Conventions, arbitration, as a neans of
peaceful settlement of disputes between States, is provided in a nunber of
multilateral treaties of global or regional character and also in a nunber of
bilateral treaties. 105/ Arbitration has thus enmerged as one of the third-party
procedures nost frequently chosen for settling, for example, territorial and
boundary disputes, 1067 disputes concerning interpretation of bilateral or

104/ There are other types of arbitration tribunals to which States as well as
their nationals have access and to which they are allowed to subnit clainms. These
tribunals werein general referred to as Mxed Arbitration Tribunals. An early and
perhaps the nost inportant exanple of this type of tribunal is the Mxed Arbitral
Tribunals set up after the First Wrld War by the Treaty of Versailles,

Article 304, see Recueil des decisions des Tribunaux arbitraux mixtes 1922- 1930,
10 vols.

The nost contenporary practice of Mxed Arbitral Tribunals is the Iran-United
States Clains Tribunal set up by the Algiers Declaration in 1981. gee Article Il
of the Declaration of the Governnent of the Denmbcratic and Popul ar Republic of
Al geria Concerning the Settlenent of Clains by the Governnent of the United States
of Anerica and the Government of the Islamc Republic of Iran, International Legal
Materials, vol. 20, p. 230. For the collection of the decisions of the Tribunal,
see Iran-U.S. Jains Tribunal Reports, (1981- ), 21 volumes of which are so far
printed.

105/ See general ly provisions of trea~ies sumarized in United Nations,

Systematic Surbisputeslreaties for the Pacific Settlement of International ,
1928- 1948 (uaited Nations publication, Sales No.49.V.3) and ASurvev of Treaty
Provisionsfor the Settl|ement of International Disputes, 1949-1962 (United Nations

publication, Sales No. 66.V.5) (1966). Cher provisions on arbitration are found

in, for exanple, the series of treaties contained in The Wirk of the Interpational
Law Conmission, 4th ed., (United Nations publication, Sales No. E.88.V.1).

106/ See, e.g., the Ranp of Kutch arbitration (India y. Pakistan) in Reports
OfInternational Arbitral Awards, vol. XVII (United Nationspublication, Sales
No. E/F.80.v.2) (hereinafter referred to as UNIRAA), Argentina-Chile frontier case

UNIRAA, vol. XVI, pp. 109-181; toncease rnina the delimitation of the
continental shelf between the United Kingdom nd France, ibid., vol. XVII1,

pp. 3-129; the Eeagle Channel arbitration between Chile and Argentina, in
International law Reports, vol. 52, p. 93: Lake Lanoux arbitration (France y.
Spain), ibid., vol. 24, p. 101. Venezuela-British Guiana Boundary Arbitration
(Venezuela v. Great Britain), in British _and Foreixn !itaLe Fapers, Vol . 92,

1890 1900, p. 16: the_Al askdoundary case (Geat # it nin v. United States), ibid.,
vol. XV, pp. 481-540; the Walfish Bay Boundary case (tinvmnny v. Geat Britain),
ibid., vol. X, pp. 263-308: the Boundary case between_tosta Rica and Panama,
ibid., pp. 519-547; Andes Boundary case (Argentina y. ¢hile), ibid., vol. IX

pp. 29-49.
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multilateral treaties, 107/ and those relating to clains ofviolation of
international law 108/ It may be observed in this connection that both the 1899
and the 1907 Hague Conventions established the Permanent Court of Arbitration to
facilitate the settlement of disputes which diplomacy had failed to settle, 109/
while the Anerican Treaty on Pacific Settlement (Pact of Bogota) of 30 April 1948
provided that States parties mght, if they so agree submt to arbitration
"differences of any kind, whether judicial or not". 110/

173. There are, however, types of disputes which States have excluded from
arbitration constituted under a particular treaty, such as-disputes arising from
facts or events which occurred prior to the treaty establishing the arbitra
procedure in question, 111/ disputes relating to questions which are within the
exclusive jurisdiction of a State, 112/ disputes which concern the territoria
integrity of a State, 113/ disputes concerning mlitary activities, including

1077 See, for exanple, the case concerning the Alr Transport Agreement oOf
27 March 1946 (United States w. France), 1963, ibid., vol. XVI, pp. 5-71; Air

Transport Anreenent of 6 February 1964 (United States v. Italy), ibid., pp. 81-105:
Air Service Ameenent of 27 March 1946 (United States w. France), ibid.,

vol. XVIIIl, pp. 417-453. See al so the Agreenent between the United Nations and the
United States of Anmerica regarding the Headquarters of the United Nations of

June 1947, United Nations, Treatv Series, vol. 11, p. 10, article VIII, section 21
at p. 30; the Interim Agreement on Privileges and Imunities of the United Nations
concl uded between the Secretary-General of the United Nations and the Swi ss Federa
Counci| of June 1946, ibid., vol. 1, p. 164, article VIIl, section 27, at p. 179;
and the Agreenent regarding the Headquarters of the United Nations Industria

Devel opnent Organi zation (w th exchange of notes and ai de-m&noire), of

13 April 1967, ibid., vol. 600, p. 93, article XIV, section 35 at p. 124.

108/ See, for exanpl e, The Alabama claims (United States y. United Kingdon),
More. H | D : ; | bi : hich ti ited
States has been a party (1898), vol. |, p. 653; the Trail Smelter arbitration
(United States y. Canada), UNIRAA, vol. IIl, pp. 1907-1982; Lake Lanoux arbitration

(France x. Spain), ibid., vol. XI, pp. 281-317. See also, generally, the cases
contained in UNIRAA wvols. |-IX

109/ Article 38 of the 1907 Hague Convention. The 1899 and the 1907
Conventions established the Permanent Court of Arbitration, which still exists and
has its seat at The Hague. It has an International Bureau serving as a Registry
for the Court. As provided in articles 21 and 42 of the two Hague Conventions,
respectively, "The Permanent Court is conpetent for all arbitration cases, unless
the parties agree to institute a special tribunal". Menbership of the Court is
constituted by a general list to which each Contracting Party to the Conventions
has the right to nominate four individuals as arbitrators.

110/ See article XXXVI11 of the Pact of BoagotA, supra. note 34, at p. 96.

111/ See, e.g., the relevant provisions of the ) enties in Systematic
Survey . . . . supra, note 105, pp. 23 and 24.

112/ Ibid., pp. 32-34.
113/ 1 bid., p. 34.

-84~



mlitary activities by government vessels and aircraft engaged in non-commercia
service, 114/ and disputes in respect of which the Security Council of the United
Nations is exercising the functions assigned to it in the Charter of the United
Nations, unless the Security Council decides to renove the matter fromits agenda
or calls upon the parties to settle it by another peaceful procedure. 115/

2. Institutional and related aspects

(a) ¢ f arbitration aar n

174. Consent of the parties to arbitration maybe expressed prior to or after the
occurrence of a dispute. Parties mayagreeto submt all or special categories of
future disputes to arbitration. Such conmtnent maybe made in multilateral or
bilateral treaties entirely devoted to the peaceful settlement of disputes. 116/ A

1147 See, e.g., article 298 (b) of the 1982 United Nations Convention on the
Law of the Sea (United Nations publication, Sales No. E.83.v.5), p. 103.

1157 See, e.g., article 298 (c) of the 1982 United Nations Convention on the
Law of the Sea, ibid.

1167 One of the well-known nultilateral general dispute settlenment agreenents
is the Hague Convention for the Pacific Settlement of International Disputes of
18 QOctober 1907. It was one of the nore successful first attenpts to design a
mul tilateral convention ained specifically at proposing a variety of nmeans and
procedures for the peaceful settlenent of disputes. The Convention establishes a
systemof arbitration for which new agencies were created. The mostinportant part
of the Convention was devoted to the organization and the operation of the
Pernmanent Court of Arbitration. The Permanent Court was created with the object of
facilitating an immediate recourse to arbitration of international disputes which
could not be settled by diplonacy.

The Revised CGeneral Act for the Pacific Settlement of International Disputes
of 1949 is another inportant m.ltilateral general dispute settlenment agreenent.
Chapter 11l is devoted to arbitration. The chapter provides a systemfor the
establ i shnment of the tribunal, including the node of appoi ntnment and nunber of
arbitrators, the cases of vacancies and so forth. Under article 21 of the Revised
CGeneral Act the parties mayagree to a different node of establishing the
tribunal. See United Nations, Treaty Series, vol. 71, p. 101

An exanple of a bilateral treaty wholly devoted to the peaceful settlement of
disputes is the Treaty for Conciliation, Judicial Settlenment and Arbitration (with
annexes) between the United Kingdomof Geat Britain and Northern Ireland and
Switzerland, signed at London on 7 July 1965. Chapter TV of the Treaty is devoted

to arbitration. It sets out the nunber of arbitvater =, t heirx nationality and their
appointment. Tt al SO deals Wth the gquestion of neiney ind the SCOPE of the
competence of the arbitration tribunal. The annex t ot hi = Tveaty contains
recommended rul es of procedure for the arbitration tyibhunn i that the parties may

wish to choose. Under article 15 of the Treaty the pmit issnmay agree to a
di fferent node of establishnment of the arbitral tribwnal. See ibid., vol. 605,
p. 205.
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more common method is by inclusion of a cornprom ssory clause in a treaty, by which
parties agree to submt all or part of their future disputes regarding that treaty
to arbitration. Parties mayal so agree to go to arbitration by a special agreenent
or a compromis after the occurrence of a dispute.

175. A cornpromssory clause is a provision in a treaty which provides for the
settlenment by arbitration of all or part of the disputes which mayarise in regard
to the interpretation or application of that treaty. Mny cornprom ssory clauses
are drafted in general terms. 117/ The cornprom ssory clauses, while expressing the
consent of the parties to submt all or certain types of disputes to arbitration,
generally lack specificity as to the rules of establishment and operation of the
tribunal. To submit a dispute to arbitration under a cornprom ssory clause, the
parties usually need to conclude a special agreement (conproms).

176. The special agreenents (compromis) are however nore conprehensive because they
deal with the constitutional aspects of the arbitral tribunal being set up. Thus
in a compromis the parties to the dispute maydeal with the follow ng issues: 118/
the conposition of the tribunal, including the size and the nmanner of appointnents
and the filling of vacancies; the appointment of agents of the parties to the
dispute: the questions to be decided by the tribunal: the rules of procedure and
method of work of the tribunal including, where applicable, the |anguages to be
used: the applicable law the seat and adm nistrative aspects of the tribunal, the
financial arrangements for the expenses of the tribunal and the binding nature of
the award of the tribunal and obligations and rights of the parties relating

t hereto.

177. Wile the above is only illustrative of the issues to be covered by a
conprom s as a mninum the degree of their incorporation in a compromis differs in
each case as decided by the parties to a dispute. Thus, someconproms are silent
on the question of applicable law, 119/ while others include provisions concerning
privileges and immunities of the menbers of the arbitral tribunal, 120/ and yet
others address the question of interim arrangenents for preserving the respective
rights of the parties to the dispute, pending the conclusion of the work of the
arbitral tribunal in question. 121/ some comnroms are brief and contain only

117/ For someexanpl es of cornprom ssory clauses, see Systematic Survev .
supra, note 105.

118/ Conpare in this connection the Mbdel Rules on Arbitration Procedure,
prepared by the International Law Comm ssion. See The Wrk of International Law
Commi ssi on, supra, note 105, p. 146, article 2, at pp. 147 and 148.

119/ See al so paragraphs 178-195 bel ow.

120/ See, e.g., the 30 July 1954 compromis between the United Kingdom (acting
on behal f of the Ruler of Abu Dhabi) and the Sultan of Saudi Arabia, in United
Natious, Treaty_ Series, vol. 201, p. 317, article 16,

121/ See, e.Q., the Compromig of 16 July 1930 yveunrding the boundary di spute

betwsen Quat emal a and Honduras, article 16, in UNTRAA, »o). IT, p. 1312; the
Compromis of 11 July 1978 between the United States ana France in the case
concerning the air service agreenent, paragraph 3, inibid., vol. XVIll, p. 421, at
p. 422.
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essential elements without dealing with admnistrative and financial aspects of the
tribunal, its nethod of work or rules of procedure. 122/ However, there are recent
exanpl es of nore el aborate ones, such as the Compromis of 10 July 1975 between
France and the United Kingdom concerning the delimtation ofthe continenta

shelf 1237 and the Compromig of arbitration of 11 July 1978 between the United
States and France concerning an Air Service Agreenent. 124/

(b) Caonposition

178. Arbitration as a third-party procedure may be performed by one individual,
appointed by the parties to the dispute, as a sole arbitrator or unpire, 125/ or by
a group of individuals appointed to forman arbitral tribunal. 1267 In nost
treaties establishing an arbitration tribunal, an odd nunber of arbitrators is
usual ly provided: sone require five arbitrators 127/ while the nmost common

122/ See, e.g., the Compromis of 20 March 1899 relating to the arbitration
bet ween CGuatenala and Mexico, UNIRAA. vol. XV, p. 27. Qhers were designated as
protocol. See, e.g., ibid., pp. 51 and 52.

1237 See ibid., vol. XVIIl, p. 3, at pp. 5-7.

124/ Ibid., p. 417, at pp. 421-423

125/ See, e.g., the appointment of the King of Italy as the sole arbitrator
under the treaty of 6 Novenber 1901 between the United Kingdom and Brazil regarding

. the boundary dispute between British Quiana and Brazil, in ibid., vol. X, p. 17
-and The Island of Palmas in ibid., vol. Il, p. 830. Sone nultilateral conventions
« have also provided for a single arbitrator, e.g., the Convention on the

I International Hydragraphic O ganization of 3 may 1967, article XVIl, in United

" Nations, Treatv Series, vol. 751, p. 41: the European Agreenent concerning an
Aeronautical Satellite Progranme of 9 Decenber 1971, article 13, in ibid.
ivol. 906, p. 3 and the Agreenent for the establishnent of the Caribbean

Met eor ol ogi cal Organisation of 19 Cctober 1973, article 23, in ibid., vol. 946,
i p. 543.

126/ There is no limt on the nunber of arbitrators. The parties mayagree on
as many arbitrators as they w sh.

127/ See, e.g., Ceneva CGeneral Act for the Pacific Settlement of Internationa
i Disputes, article 22, League of Nations, Treaty Series, vol., 93, p. 345 See also,
. €.9., the agreenent between the United Kingdom and France of 10 July 1975 regarding
» the establishment of an arbitration tribunal for the resolution of the Continenta
> Shel f boundary disputes in the English Channel providing for a court of arbitration
consisting of five nenbers: one menber appointed =achhy France and by the United
* Kingdom, and three neutral nenbers, UNIRAA, vol. =viir, p. 5, article 1 of the
compromis. The compromis of 11 Septenber 1986 between Faypt and |srael regarding
their: boundary dispute in the Taba beachfront establizhea n five-menber tribunal.
. Each party appoi nted one nmenber and the three other memhers,one of which was the
president, were appointed by the parties jointly. See article 1 of the compromis,
; Lnternational Leagal Materjals, wol. 26, p. 1. See also Agreenent on Safeguards

-87-



practice has been arbitral tribunal of three nenbers. 128/ Each party to the

di spute has then the right to appoint either one of the three arbitrators, or two
of the five arbitrators as the case may be. The third or the fifth arbitrator, who
is also often designated chairman, is normally appointed by a joint decision of
parties to the dispute and, in some cases, by a joint decision of the respective
arbitrators already appointed by the parties. Were difficulties arise in the
appoi ntrent of either the third or the fifth nenber, thus preventing the conpletion
of the conposition of the tribunal, the parties to the dispute nay assign the right
of making the necessary appointment in such a case to a third State, or a prom nent
i ndividual. 129/ The provisions on the conposition of the tribunal that stipulate

(conti nued)

under the Non-Proliferation Treaty on 5 April of 1973. article 22, United Nations,
Treaty_Series, vol. 1008, p. 3; the 1982 United Nations Convention on the Law of
the Sea, annex VII, article 3, and annex V11, article 3, supra, note 114, pp. 150
and 153 respectively.

128/ See, e.g., International Convention for the Protection of new Varieties
of Plants of 2 Decenber 1961, article 36, ibid., vol. 815, p. 89; Protocol on
Privileges and Inmunities of the European Space Research O ganieation of
31 Cctober 1963, article 27, ibid., vol. 805, p. 279; International Convention for
the Prevention of Pollution from Ships of 2 Novenber 1973, Protocol 2, article 3,
International Legal Materials, vol. 12, p. 1441; and the first two Lomé Conventions
bet ween the European Econom c¢ Community and the African, Caribbean and Pacific
Countries, article 81 of the first Lomé Convention of 28 February 1971, ibid.
vol. 14, p. 604, and article 176 of the second Lomé Convention of 1 QOctober 1979,
ibid., vol. 19, p. 376.

1297 See, e.g., article 45 of the 1907 Hague Convention for the Pacific
Settlement of International Disputes, in which the task is assigned to a third
State, and article 23 of the 1949 Revised CGeneral Act for the Pacific Settlenment of
International Disputes, in which that appointment task is first assigned to a third
State and then to the President of the International Court of Justice. The
President of 1CJ is alone provided in article 21 of the 1957 European Convention
for the Peaceful Settlenment of Disputes. Under the 1982 United Nations Convention
on the Law of the Sea, annex VIII, article 3 (e), the appointnent is to be nade by
athird State first and then by the Secretary-CGeneral of the United Nations.

There nmay be cases where one party to a dispute refuses to appoint its
arbitrator and therefore prevents the conmposition of the tribunal. See the
anal ysis of such a situation and the opinion of the International Court of Justice
in the second phase of the Interpretati on of Pease Trearies. |.C J. Reports 1950.
pp. 228 and 229: and the advisory opinion of the tnt oy nationatCourt of Justice in
the Applicability of the Obligation to Arbitrate wuvrier section 21 of the United
Nations Headquarters Agreement Of 26 June 1947 (I.f ... Reporks 1988, p. 12). To
remedy this inpasse. an alternative appointing author i ty may be chosen. This woul d
al l ow the appointment to be nmade by the appointing authority if one party fails to
appoint its menber within a specified period of time
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the period within which the individuals assigned the duty to make such necessary
appoi ntments have to discharge the duty (e.g., within 60 days fromthe date of the
reference of the dispute to arbitration) 130/ and also the time period within which
the parties to the dispute are required to nake their respective initia
appointments to the tribunal (e.g., 30 days fromthe sane date of reference of the
dispute to arbitration) 131/ in accordance with terms of the applicable treaty.

The provisions also address the questions of filling any vacancy which may occur in
the tribunal and usually stipulate that such vacancies are to be filled in the sane
manner as the initial appointnment. 132/

179. Some arbitral tribunals are conposed of individuals appointed by the parties
relying upon a pre-constituted list of arbitrators such as that of the Permanent
Court of Arbitration established under the 1899 and 1907 Hague Conventions, 133/
while other arbitral tribunals are conposed w thout the benefit of a
pre-constituted list. 134/ In both types of arbitrations, however, the question of
nationality and the qualifications of arbitrators are usually addressed. In sone
cases, the parties stipulate in the arbitration agreenent specific qualifications
of the individuals appointed as arbitrators. 135/

(c) Rules_of Procedure
180. Sone compromis, after specifying certain rules of procedure, |eave the

determnation of the remaining procedural questions entirely to the arbitration
tribunal. For exanple, one compromis provided that "the Tribunal shall, subject to

130/ United Nations Convention on the Law of the Sea, annex VI, article 3,
and annex VIII, article 3.

131/ | bid.
132/ | bid.
1337 See articles 15 and 37 respectively of the 1899 and 1907 Hague

Conventions for the Pacific Settlenent of International Disputes. See also the
1982 United Nations Convention on the Law of the Sea, annex VII, article 2, and

annex VII1, article 2. The list referred to in annex VII is for the arbitration
tribunal conposed of judges or prominent international |awers, while that in
annex VIl is for a special arbitration tribunal conposed of individuals who are

not necessarily |awers but experts in the subject-nmatter of the |aw of the sea
di sput e.

134/ See, e.g., article 22 of the 1928 Geneva eneva) Act for the Pacific
Settlement of International D sputes.

135/ Conpare article 2 (1) of annex VII and artiecie 2 (3) of Annex VIII of the
1982 United Nations Convention on the Law of the Sen anad nrticles 23 and 44 oft he
1899 and 1907 Hague Conventions respectively.
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the provisions of this compromis, determne its own procedure and all questions
affecting the conduct of the arbitration.” 136/ Another commromis granted a broad
conpetence to the arbitrator in the determnation of its own rules of procedure.

It provided that "the arbitrator shall decide any questions of procedure which may
arise during the course of the arbitration." 137/ Simlarly, a broad conpetence
was provided for another tribunal. The commromis of that tribunal stated that "the
Court shall, subject to the provisions of this Agreenent, deternmine its own rules
of procedure and all questions effecting the conduct of the arbitration*' . 138/

Anot her formulation of a broad |anguage is found in a commronis which read: *“The
arbitrator shall have the necessary jurisdiction to establish procedure and to
dictate without any restriction whatsoever other resolutions which may arise as a
consequence of the question fornulated, and which, in conformty with his
judgement, may be necessary to expedite to fulfil in a just and honourabl e manner
the purposes of this Convention". 139/ Some gompromis, on the other hand, have
used a nore restrictive language in granting full conpetence to the tribunal to set
rules of procedure. For exanple, one comronis, after specifying rules of
procedure for the arbitration tribunal, provided that: "In determ ning upon such
further procedure and arrangi ng subsequent neetings, the tribunal wll consider the
i ndividual or joint requests of the agents of the two governnents*'. 140/ Anot her
agreenent instructs the tribunal to ascertain the views of the parties before
determining a particular rule of procedure. 141/

1367 Article V of the Compromig of 22 January 1963 between France and the

United States regarding the interpretation of the Air Transport Services Agreenent,
UNIRAA, vol. XV, p. 9.

137/ Article 5 of the Commromi s of 23 January 1925 between the United States
and the Netherlands regarding the Island of Palmas case, ibid., vol. Il, p. 829

138/ See article 3 of the Compromig of 10 July 1975 between France and the
United Kingdomregarding the delimtation of their continental shelf, ibid.,
vol. XVIIl, p. 5.

139/ See article 1 of the Compromis of 12 January 1922 between the United
Kingdom and Costa Rica regarding certain clains against Costa R ca (Tinoco case),
League of Nations, Treaty Series, vol. XVII, p. 151

1407 The Convention of 3 August 1935 between the United States and Canada
concerning the settlementof difficulties arising from opevation of a snelter at
trail, UNTRAA, vol. 1IT, p. 1907.

141/ The Treaty for Conciliation, Judicial Setr tement and Arbitration (with
annexes) of 7 July 1965 between the United Kingdom ot ¢ eat Britain and Northern
Ireland and Switzerland, United Nations, Treatv Series. vol.. 605, p. 205.
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(@) Applicable |aw

181. Parties to an arbitration may agree on the law that the tribunal should apply
to their disputes. Sone arbitration agreements require that specific rules be
applied 142/ and some only nmake a general reference to the applicable law.  Many
arbitration agreenents specifically stipulate international |aw as the applicable

| aw, 1437 and sone call for the application of the principles of international

| aw. 144/ Sone arbitration agreements have remained silent on this issue. In such
cases a solution has been recormended in article 28 of the 1949 Revi sed General
Act. Accordingly, if nothing is laid down in the arbitration agreement on the |aw
applicable to the nerits of the dispute, the tribunal should apply the substantive
rules enunerated in article 38 of the Statute of the International Court of
Justice. 145/

182. Still other arbitration agreenents have chosen principles of equity, justice,
equitable solution, etc., as applicable to the dispute. 146/ The application of
these principles is recoomended by article 28 of the 1949 Revised General Act as
the last resort, where there is no applicable law as enunerated in Article 38 of
the Statute of the Court. Article 28 of the Revised General Act reads:

"I'f nothing is laid down in the special agreement or no special agreenent
has been made, the Tribunal shall apply the rules in regard to the substance
of the dispute enumerated in Article 38 of the Statute of the International
Court of Justice. In so far as there exists no such rule applicable to the
dispute, the Tribunal shall decide ex aeauo et _bono." 147/

142/ See the Treaty of Washington of 6 May 1871. which constituted the basis
for establishing the Alabama clains tribunal between the United States and the
United Kingdom in More, International Arbitrations, vol. I, p. 547. See also the
Treaty between the United Kingdom and Venezuel a regarding the determ nation of the
boundary |ine between the Col ony of British CGuiana and Venezuela, in Parry,

Consol i dated Treaty Series, vol. 184, p. 188.

143/ See, e.g., those nentioned in Systematic Survey ..., supra, note 105,
p. 117.

144/ | bi d.

145/ United Nations, Treaty Series, vol. 71, p. 101. A simlar provision has

appeared in nunerous arbitration agreements. See Systematic Survev . . . . supra,
note 105, pp. 117 and 118.

146/ See, e.g., the "equitabl e solution” principle app 1 ied by the 1872
mbitval tribunal in the Delagoa Bay Case (Great i it nin v. Portugal); the 1907
Boundary arbitration bet ween Col onbi a and Ecuader: sined t+ he 1 893 Bering Sea case
(Great. Britain v¥. United States): and the North Atlanti- toast Fisher ies cases
(Creat Britain ws. United States).

147/ United Nations, Treatv Series, vol. 71, p. 101
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(e) Methods of work and proceedi ngs before the tribuna

183. Parties to a dispute submtted to an arbitral tribunal are represented by
agents whose appoi ntment and powers may be stipulated in the compromis 148/
indicating the tine-period within which they are to be appointed. 149/ Such agents
are usually entitled to nomnate an assistant agent as occasion may require, and
may be further assisted by such advisers, counsel and staff as the agent deens
necessary.

184. The agents of the parties to the dispute file written.pleadings which may be
limted to nmenorials and counter-menorials 150/ and which may be submitted in the
order and within the tine-linmts determned by the Tribunal. Such determnation
may al so be made by the tribunal with respect to the oral proceedings 151/ and

rel evant docunentary evidence. Thus, in the compromis relating to the arbitration
of a boundary dispute, the following was stipulated:

"The Court of arbitration shall, subject to the provisions of the present
Agreenent (Compromiso), after consultation with the Parties, determne the
order and dates of the delivery of witten pleadings and maps and all other
questions of procedure, witten and oral, that may arise. The fixing of the
order in which these docunents shall be delivered shall be w thout prejudice
to any question or of burden of proof." 152/

148/ Wile some compromis do not address specifically the question of agents
as such, parties to the dispute proceed to be presented by their agents in the
tribunal. See, e.g., the 30 June 1964 Compromis of arbitration between Italy and
the United States concerning their nutual air transport agreenent, ibid., vol. 529,
p. 314.

149/ Wiile some compromis do not address the question of time-limts for the
appoi ntnment of the agents, see the 22 January 1963 Conoronis of arbitration between
France and the United States, ibid., vol. 473, p. 3; others have stipulated a
time-limt. See, e.g., the 14-day period stipulated in the France-United Ki ngdom
compromis of 10 July 1975, UNIRAA, vol. XVIIIl, p. 5, article 4, and also in the
24 February 1955 Conorom s between G eece and the United Kingdomin the Anbatiel os
arbitration, ibid., vol. X, p. 88, article 4.

150/ See, e.g., article 5in the Arbatiel 0s arki .ation, ibid.

151/ Sone compromis Ao Not provide for oral procesdings, Whil e others leave it
to the determ nation ot the tribunal as appropriate.

152/ Ibid., vol. XVI, p.119. Asinilar pronvizion was skipulated in the
22 Jnly 1971 conprom se between Argentina and Chile concerning the Beagl e Channel

arbitration. See Cmd. 4781.
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185. Wth respect to the question of documentary evidence, article 75 of the 1907
Hague Convention provided that "the parties undertake to supply the tribunal, as
fully as they consider possible, with all the information required for deciding the
di spute." 1537

186. As appropriate, arbitral tribunals have also heard w tnesses on behal f of
parties to the dispute and have al so nade use of expert w tnesses providing expert
opinion to the tribunal in a given issue, as maybe explicitly stated in a
compromis. 154/ The arbitrators as well as the parties to the dispute have the
right to cross-exam ne such witnesses in the manner stipulated in a

compromis. 155/ These net hods of work are usually enployed in boundary disputes
with respect to which arbitral tribunals also exercise the right to conduct their
own investigations and, with the consent of the parties, visit the localities of

t he dispute.

(f) Seat and adm nnistrative aspects of an arbitral tribunal

187. The seat of the arbitral tribunal is usually specified in the compromis.
Where there is no such specification, the Tribunal itself may, as recommended by
its president, 1567/ determ ne where to conduct its business.

188. The arbitration agreenment can al so specify the place where the tribunal shal
hold its first meeting and | eave the choice of the place for subsequent neetings to
the tribunal. The choice of the seat of the tribunal is nmade on the basis of

adm ni strative conveni ence and financial considerations. For exanple, when the
tribunal is required to work in tw |anguages, it would be easier to hold its
meetings in a place where there was easy access to interpreters and translators as
wel | as clerks who could work in both | anguages. There are other administrative
and technical considerations which would comeinto consideration in choosing the
place of the tribunal

1537 As to the question of burden of proof, it was for exanple agreed in one
case that the matter rests squarely upon the party claimng the existence of an
obligation which is allegedly breached. See the arbitration between Geece and the
United Kingdomin the Diverted Cargoes case, UNIRAA, vol. XII, p. 53, at p. 70;

English text in International |aw Reports (Lauterpacht, ed., 1955), p. 825.

154/ See, e.g., the 30 July 1954 Compromis between the United Ki ngdom and
Saudi Arabia, United Nations, TreatySeries, vol. 201, p. 317, articles 7 and 10.

155/ See, e.g., the 30 June 1965 Compromis hetween Tndia and Paki stan
regardi ng boundary arbitration, UNIRAA, vol. XVIT, p. 7. and the 16 July 1930
compromis between Quat emal a and Honduras, ibid., wer, 11.4.1312.

156/ See, e.g., article 5 of the 10 July 1975 ¢ompromis between France and the

United Kingdomin the case concerning the delimtation of the continental shelf,
ibid., vol. XMIIl, pp. 5 and 6
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189. Arbitral tribunals are usually assisted by a secretariat or a registry. The
function of the registry is to act as a channel for communication between the
parties and the tribunal, to arrange for the custody of papers and documents
submtted to the tribunal, to provide interpreters and translators and to conduct

all admnistrative matters of the tribunal. Standing tribunals, which deal with a
nunber of disputes over a long period of tine, nornally have an organi zed
secretariat established in accordance with the compromis. For ad hoc tribunals,

the parties mayagree to enmpower the tribunal or its president to appoint a
secretary or a registrar and such supporting staff as may be necessary. The
parties may al so agree to appoint jointly asecretary or a registrar, and each
appoi nts supporting staff in equal nunbers.

{g) Expensesof an arbitral tribuna

190. 7Two kinds of expenses are involved in an arbitration proceeding. One relates
to the preparation of each party's case and its presentation to the arbitra
tribunal. Such expenses include for exanple, counsel's fees, experts' fees,
expenses for gathering of evidence, translation of documents, travel and so forth
which are borne bythe parties thenselves. Qher expenses include the common
expense of the arbitral tribunal, such as the arbitrators* fees, the salary of the

registrar and the staff of the arbitral tribunal, interpreters, clerical facilities
and so forth.

191. Parties to the disputes bear their own expenses and share the adm nistrative
costs of the tribunal. In conmon practice the arbitrators' fees are borne equally
by both parties. Qccasionally, however, somecomroms. provide that each party pay
the fees of their appointed arbitrator. 1577 If the parties provide technica
assistance to the arbitral tribunal, each party is responsible for the renuneration
of its own expert.

3 C [ b : | rel B

192. The outcome of an arbitration is an award which is binding upon theparties to
the dispute. Invariably, in all the compromis, parties to the dispute further
stipulate that they undertake to abide by the decision of the arbitral tribunal in
questi on.

193. The arbitral awards are usually in witing, signed and dated. Depending upon
therul es of procedure adopted by a particular tribunal, certain compromis
specifically provide that the decision of thetribunal would be adopted bya

157/See, for exanple, the Convention forarbitrat ion of questi ons regarding
the Jurisdictional Rights in Bering Sea of 29 Felwwmiv ivn>, in Moore,
Tnternational Arbitrations, vol. 5, p. 4762, articie 12: the Compromis Of
16 June 1930 between Honduras and Guatemala, UNIRAA.vnY. ||, p. 1313, article XIX
and the cCompromigof 22 January 1963 between theUnited States and France, ibid.,
vol. xvi,p. 9, article VI,
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majority vote of its nmenbers, 1%8/ while others also give arbitrators the right te
file a separate or dissenting opinion. 159/

194. After anaward has been rendered, it may be subject to correction or revision
in connection with obvious errors such as clerical, typographical or arithnetica
errors especially as suggestad in the ILC Model Rules. 160/ An award may al so be
subject to interpretation. Article 82 of the 1907 Hague Convention provides for a
general conpetence for the arbitral tribunal whichrendered the award to interpret
it. 1637 Some arbitration agreements have contenplated the possibility of the
interpretation of the award. 162/ The compromis nmay also indicate that the award
as rendered should be nade public on the date agreed by the parties. 163/

195. The last stage of arbitration is the execution of the arbitral award.
Dependi ng upon the nature of dispute in question, parties may include in the
compromis the necessary steps to be taken towards the execution of the award. For
example, in a boundary dispute, the parties may agree to establish another

conmmi ssion or appoint experts to designate the boundary once the award is

rendered. According to the 1907 Hague Convention, any dispute that may arise
between the parties concerning the interpretation or execution of the award shall
in the absence of an agreenent to the contrary, be submtted to the arbitra
tribunal which pronounced it. 164/

158/ See, e.g., article VI of the 22 January 1963 Compromis between the United
States and France in the case concerning the Interpretation of their nutual Air
Transport Services Agreement, ibid., vol. XVI, p. 9.

159/ See, e.g., article 9 of the 10 July 1975 Compromis between the United
Ki ngdom and France in the case concerning the delimtation of the continenta
shel f, supra, note 156, p. 5, at p. 6.

160/ See article 31 of theMdel Rules, in The Wrk of International Law
Commission, supra, note 105, p. 154.

161/ This conpetence is limted only to anagreenent contrary to such review
procedure between the parties.

1627 See, for example, the Treaty for Conciliation, Judicial Settlement and
Arbitration (with annexes) between the United Kingdom and Switzerland, United
Nations, Treaty Se-, vol. 605 p. 205 article 34. See also the compromis of
1963 and 1977 between France and the United States, UNIRAA, vol. XVI, p. 7, and
vol. XVIIIl, p. 3, respectively.

1637 See, e.q., article VI (b) of the France-tnit A 21t ntes compromis cited
supra, note 158.

164/ See article 82 of the 1907 Hague Conventiun for the Pacific Settlenent of
International Disputes, gupra, note 21
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G Judicial settlenent
1. in char ristics. 1 1 fr rk and function

196. States parties to a dispute may seek a solution by submtting the dispute to a
pre-constituted international court or tribunal conposed of independent judges
whose tasks are to settle clains on the basis of international [aw and render

deci sions which are binding upon the parties. This nmethod is generally referred to
as judicial settlenent, which constitutes one of the neans of the peaceful
settlement of international disputes set out in Article 33 of the Charter of the
United Nations.

193. The first international court of a world-w de scale was the Permanent Court of
International Justice, which was created by the Covenant of the League of Nations
in 1922. It was succeeded by the International Court of Justice, established in
1946 as a principal organ of the United Nations. Under Article 36 of its Statute
the International Court of Justice has general jurisdiction in "all cases which the
parties refer to it and all matters specially provided for in the Charter of the
United Nations or in treaties and conventions in force." Another internationa
institution for judicial settlenent is the International Tribunal for the Law of
the Sea, provided for under the 1982 United Nations Convention on the Law of the
Sea, 165/ with jurisdiction over |aw of the sea disputes.

198. Both judicial settlement and arbitration make recourse to an independent
judicial body to obtain binding decisions, as pointed out in the previous section
Arhitral tribunals, however, are essentially of an ad hoc nature, and are conposed
of judges selected on the basis of parity by the parties to a dispute who al so
determne the procedural rules and the |aw applicable to the case concerned.
International courts and tribunals, by contrast, are pre-constituted inasnuch as
they are pernmanent judicial organs whose conposition, jurisdictional conpetence and
procedural rules are predetermned by their constitutive treaties. Furthernore,
judicial settlement may be distinguished fromarbitration in that the decisions of
international courts and tribunals are, as a rule, not appealable. The Statute of
the International Court of Justice provides in its Article 60 that "the judgnent
[of the Court) is final and wi thout appeal”. 1667/ The only exceptions to the rule
concern questions of scope or execution of judgnent, which may be subject to
further decisions, though of the same court. Thus, Article 60 of the ICJ Statute
provides further that "in the event of dispute as to the meaning or scope of the

165/ Article 287 (1) (a) and annex VI, article 1 (1). The Tribunal, as well
as its Seabed Dispute Chanmber, having jurisdiction in disputes with respect to
activities in the Area, is to be established upon entry into force of the
Conventi on.

166/ Simlar provisions are found in article ~» »i tha 1950 Eur opean
Convention for the Protection of Human Ri ghts (Unitad Nations, Treaty Serjes,
vol. 213, p. 221), article 67 of the 1969 American trnvontion on Human R ghts
(International Legal Materials, vol. IX, p. 673) and articie 296 of the United
Nations Convention on the Law of the Sea (United Nations publication, Sales
No. E.83.v.5), p. 101.
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judgnent, the Court shall construe it upon the request of any party". 167/ The
degree of finality of decisions of arbitral tribunals, on the other hand, depends
on what is specifically agreed upon in a compromis, which may provide for the
possibility of decisions being subject to an appeal before international

courts. 168/

199. It may also be pointed out that because international courts or tribunals are
pre-constituted institutions, they are ipso facto better suited than ad hoc
arbitral tribunals - which take longer to constitute - to deal with urgent matters
such as requests for interim (provisional) measures of protection. 169/ Moreover,
owi ng to the sane characteristic as permanent institution, an international court
such as the International Court of Justice appears to be better suited for

devel opi ng uniform jurisprudence of international |aw than ad hoc arbitra
tribunals. Such jurisprudence is devel oped by the courts while exercising
jurisdiction on contentious cases between States, 170/ or advisory jurisdiction on
| egal questions referred to it by an international organizatiom and relating to

di sputes between States, between States and international organizations and those
bet ween i nternati onal organizations. 171/ As the principal judicial organ of

1677 See, e.g., the Chorzow Factory Case (CGernany wx. Poland), P.C.I.dJ.
Series A, No. 13, p. 4, Application for revision and- interpretation of the judgnent
of 24 February 1982 in the case concerning the Continental Shelf (Tunisia w.
Libya), 1.C J. Reports 198%, p. 192, Request for interpretation of the Judgnent on
t he Asylum case of 20 Novenber 1950 (Col onbia y. Peru), 1.CJ. Reports 1950, p. 395

(request declared not admissible), Haya de la Torre (Colonbia y. Peru), I.C.d.
Reports 1951, p. 71.

168/ See, e.g., Appeal froma judgnent of the Hungaro-Czechosl ovak M xed
Arbitral Tribunal (Hungary v.Czechoslovakia), P.C1.J. Series &.B No. 61, p. 208,
Sociéte Conxnerciale de Belgique (Belgiumy. Geece), P.C1.J. Series A/B, No. 78,
p. 160, Arbitral Award Made by the King of Spain on 23 Decenber 1906 (Honduras w.
Ni caragua), 1.C J. Reports 1960, p. 191.

169/ See, e.g., Article 41 of the IC) Statute and paragraph 5 of article 290
of the Law of the Sea Convention. A substantial number of cases involving interim
measures of protection exist. |In the case of the International Court of Justice,
such cases include: Nuclear Tests (Australia y. France), Oder re. Interim
Measures, |.CJ. Reports 1973, p. 135 Fisheries Jurisdiction (United Kingdom w.
Iceland), Order re. Interim Measures, 1.C J. Reports 1972, p. 12; Fisheries
Jurisdiction (Federal Republic of Germany y. Iceland), Order re. Interim Measures,
1.C.J. Reports 1972, p. 30.

170/ See para. 200 bel ow.

171/ Bee, e.g., ICJ advisory opinions on the Intermational Status of South
West hfr-ica (1.C.J. Reports 1950, p. 128) (dispute hetwsan the Union of South
Africa and certain menbers of the United Nations wetant ing tn the application of the
mandate t0 South West Africa): Effect of Awards of ¢rmpensation nade by the Unitea
Nati ons Administrative Tribunal (I.C.J. Reaorts 1954, p. 47); Voting Procedure on
Questions relating to Reports and Petitions concerning the Territory of South West
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the United Nations, the International Court of Justice has also a quasi-appellate
jurisdiction for the decisions of admnistrative tribunals established within the
United Nations system 2727 These pre-constituted foruns, whether of a regional or
wor | d-w de scal e, appear also better suited than arbitral tribunals to rule on
questions of international law raised in cases before donmestic courts, thereby
exercising secondary jurisdiction, where such jurisdiction is conferred. 173/

2. Resort to judicial I n
200. A brief analysis of both the Permanent Court of International Justice and the

International Court of Justice indicates that, of the cases referred to those
courts for judicial settlenment, many involve questions of interpretation or

(conti nued)

Africa (I1.C.J. Reports 1955,n..A2); Admissibility of Hearings of Petitioners by
the Coonmttee on South West Africa (I1.%.L. RRPULS 10”6, p. 23): Constitution of
the Maritine Safety Conmttee of the Intergovernmental Maritime Consultative

Organization (1.C.J. Reports196Q.p ,150); Certain Expenses of the United Nations
(L.CJ. Reportsl1962, p. 151); Legal Consequences for States of the Continued

Presence of South Africa in Nambia (1.C J. Reports1971, p. 16): Western Sahara
(L.CJ. Reports 1975, p. 12); Interpretation of the Agreement of 25 March 1951
bet ween WHO and Egypt (1L.C.J. ReDorts 3198Q, p. 730): Applicability of the
Qoligation to Arbitrate Under Section 21 of the United Nations Headquarters

Agreenent of 26 June 1947 (1.C. J. Reports1988, p. 12).

172/ See, e.g., |C) Advisory Opinions on Judgnents of the Adm nistrative
Tribunal of the International Labour Organisation (ILO) upon conplaints nade
against the United Nations Educational, Scientific and Cultural O ganixation
(UNESCO) (L. C J. Reports 1956, p. 77); Application for Review of Judgment No. 158
of the United Nations Admnistrative Tribunal (I.C.J. ReDorts 1973, p. 166);
Application for Review of Judgment No. 273 of the United Nations Admnistrative
Tribunal (L.CJ. ReDorts 1982, p. 325); Application for Review of Judgnent No. 333
of the United Nations Admnistrative Tribunal (L_CJ. ReDorts 1987, p. 18).

173/ See, e.g., the functions ofthe Court of Justice of the European
Coxwuni ties under article 177 of the Treaty establishing the European Economic
Communi ty of 25 March 1957, infra, note 181. Unde: t Wiz provision, the Court may
he roncerned with questions of interpretation (eof the Treaty, of acts of Community
insti Lutions and of the statutes of bodies set up by t he Commeil) OF With questions
of the validity (of acts of Community institution!':). $ee alse the functions of the
r'ourt. Of Justice of the Benel ux Union under article i of the Treaty concerning rhe
Creation and the Statute of a Benelux Court of Justice of 31 March 1965, infra,
note 182.
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application of treaties, 174/ or concern specific problems such as (a) those
relating to sovereignty over certain territories and frontier disputes: 11%

(b) those concerning nmaritime delimtations and other |aw of the sea disputes; 176/
(c) those arising fromthe |aw of diplomatic protection of nationals

1747 S.S. Wnbl edon (France, United Kingdom Italy, Japan ». CGermany),
P.Cl.J. Series Ab No. 1, p. 15); Treaty of Neuilly (Bulgaria ¥. Geece), B.C1.J.
Series A, No. 3, p. 4, Mavrommatis Jerusal em Concessions (Geece y. United Kingdom
P.C.I.J. Series AL No. 5 p. 6; Certain German interests in Polish Upper Silesia
(Germany y. Poland), P.CI1.J. Series A, No. 7, p. 4; Rghts of Mnorities in Upper
Silesia (Germany y. Poland), P.CI.J. Series A No. 15, p. 4. Chorzow Factory
{Germany w. Poland), P.C.1.J. Series A No. 17, p. 4: Territorial Jurisdiction of
the International Conm ssion of the River Qder (United Kingdom Czechoslovakia,
Denmark, France, Germany, Sweden ¥. Poland) P.C1.J. Series A No. 23, p. 5 Free
Zones of Upper Savoy and the District of Gex (France w. Switzerland), P.C1.J.

Series A/B, No. 46, p. 96; Interpretation of the Statute of the Memel Territory
(United Kingdom France, Italy, Japan . Lithuania), P.C1.J. Series A/B, No. 49,

p. 294: Pajzs, Csaky, Esterhazy Case (Hungary y. Yugoslavia), P.C 1.J. Series AB,
No. 68,p. 30; Diversion of Water fromthe Meuse (Netherlands w. Belgium, P.C1.J.
Series A/B, No. 70, p. 4; Asylum Case (Col onbia v. Peru), 1.C. J. Reportsl950,

p. 266; Rights of Nationals of the USA in Mrocco (France y. USA), |.C. J. Reports
1952. p. 176; Anbatielos (Geece w. United Kingdom), [.C J. Reports 1953, p. 10;
Application of the Convention of 1902 governing the Quardianship of Infants

(Net herl ands w. Sweden), 1.C.J. Revorts 1958, p. 55; US Diplomatic and Consul ar
Staff in Tehran (USA . Iran), 1.C J. Reports1980, p. 4. Cases which were not
deci ded upon on the merits because the Court declared itself inconpetent, but where
one of the parties wanted the Court to judge upon the interpretation or application
of treaties: Phosphates in Mrocco (ltaly y. France), P.C1.J. Series A/B, No. 74,
p. 10; Anglo-lranian Gl Co. (United Kingdomw. Iran), [.CJ. Reports 1952, p. 93:

Monetary Gold Case (Italy y. France, United Kingdom USA), 1.C.J, Reports 1954

p- 19: Certain Norwegian Loans (France y. Norway), L.C J. Reports 1957, p. 9:
Nort hern Cameroon (Caneroon w. United Kingdon), L.C J. Reports 1963, p. 15; South

West Africa (Ethiopia v. South Africa), 1.C J. Reportsl1966. p. 6.

175/ Status of Eastern Geenland (Denmark y. Norway), P.C1.J. Series AB
No. 53, p. 22; The M nqui ers and Ecrehos (France ¥. United Ki ngdon), 1.C.J. Reports
1953, p. 47, Sovereignty over certain frontier land (Bel gium yv. Netherlands),
1.C.J. Reports 1959 p. 209: Tenple of Préan vihéar (Canbodia y. Thailand), 1.C.d.
Reports 1961, p. 6;' Frontier dispute (Burkina Faso . Mali), |L.C J. Reports 1986,
p. 554; Land, Island and Maritime Frontier Dispute (El Sal vador y. Honduras),
pendi ng case (Chanber).

1767 Fisheries (United Kingdomwx. Norway), 1.t¢..1. Reports 1951, p. 116: North

Sea rontinental Shelf (Federal Republic of Germany . . . nemwmark, Federal Republic ot
Germany v. Net herl ands), 1.C.J. Reports 1969, p. 4: Fisheries Jurisdiction (United
Ki ngdom v. I cel and, Federal Republic of Germany w. feetand), J.C. J. Reports 1974,

PP. 3 and 175: Continental Shelf (Tunisia w. Libya). {.4.. Reporgs 1982 p. 18:
Delimtation of the Maritime Boundary in the Qulf of Maine Area (Canada ¥. United

States of America), 1.C.J. Reports 1984 p. 246 (Chanber); Continental Shelf
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abroad: 177/ (d) those arising from circunstances relating to the use of
force; 178/ and (e) cases involving enforcement of contracts and violation of
certain principles of customary international |law 179/

201. Further exanples of the type of cases for which resort to judicial settlenent
is envisaged are also found in a nunber of regional treaties which established
courts for the settlenent of certain disputes. Thus, the European Court of Human
Rights and the Inter-Anerican Court of Human Rights, created respectively by the
Eur opean Convention on Human Rights of 4 Novenber 1950, and the American Convention
on Human Rights of 22 Novenber 1969, have jurisdiction in matters relating to human

(conti nued)

(Libya y. Malta), L.C J. Reports 1985 p. 13: Aegean Sea Continental Shelf (G eece
v. Turkey), I.CJ. Reoorts 1978, p. 4 (case not decided upon on the merits because

the Court found itself incompetent); Maritine Delimtation in the Area between
G eenland and Jan Mayen (pending case).

1777 Gscar Chinn (United Kingdomy. Belgiun), P.CI1.J. Series A/B, No. 63,
p. 65; Nottebohm (Liechtenstein y. CQuatemala), 1.C J. Reports 1955 n». 4: Barcelona
Traction Light and Power Co. (Belgiumw. Spain), 1.C.J. Reports 1970, p. 4 and
Eletronica Sicula Spa (United States w. Italy) (Chanber). In addition, there were
al so cases declared inadm ssible because of the non-exhaustion of | ocal renedies:
Panevezy- Sal duti skis Railway (Estonia y. Lithuania), P.C1.J. Series AsB, No. 76,

p. 4: Interhandel (Switzerland y. United States of America), L.CJ. Reoorts 1959,
p- 6. .

1787 Corfu Channel Case (United Kingdom y. Albania), |.C J. Reports 1949,
p. 4. Mlitary and Paramlitary Activities in and against N caragua (N caragua .
United States of Anerica), I.C J. Reports 1986, p. 14: Border and Transborder Arned

Actions (N caragua y. Honduras;, |.CJ. Reports 1988, p. 69.

179/ S.S. Lotus (France y. Turkey), R.C1.J. Series A No. 10, p. 4 - dispute
on the question of jurisdiction over an incident aboard a ship on the high seas;
Payment of various Serbian |loans issued in France (France w. United Kingdom of
Serbs, Croats and Sl ovenes), P..X.% Series A No. 20/21, p. 5: Paynment in gold of
Brazilian Federal | oans contracted in France (France v. Brazil), P.C1.J. Series,
No. 20/21, p. 92 - disputes over formof repaynent: riahtheuseCase between France
and t‘reece (France v. Greece), P.C. 1. J. Series A/mr, 1. 71 .. SUCCESSIiON tO &
contract concession, Corfu Channel Case (Al bania v. tnited Kingdonm, I,C.J. Reports
1949, p. 244 - assessnent of conpensation: R ght of Fassage over |Indian Territory
(Portugal y.India), 1.CJ. Reoorts 1960, p. 6 - establ ishment of the existence of
a customary |aw, Appeal relating to the jurisdiction of the | CAO Council (India w.
Paki stan), X.€.Jd, Reports 1972, p. 46 - appeal of an |CAO decision.
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rights violations in connection with the provisions of these agreenents. 189/ In
the area of regional economc integration, the Convention of 25 March 1957 rel ating
to Certain Institutions Common to the European Communities 181/ created the Court
of Justice of the European Communities to exercise jurisdiction in matters
concerning the European Coal and Steel Community, the European Econom ¢ Community
and the European Atomc Energy Conmmunity. The Treaty concerning the Creation and
the Statute of a Benelux Court of Justice of 31 March 1965 182/ confers upon the
Court jurisdiction over questions of interpretation regarding rules of |aw common
to the Benelux countries (e.g., treaty provisions or decisions of the Conmittee of
Mnisters) for the purpose of ensuring uniform application of these rules by their
national courts or by the Benelux Arbitral College. The Treaty Creating the Court
of Justice of the Cartagena Agreenent of 28 May 1976 183/ confers upon the Court
jurisdiction in natters relating to the interpretation and application of the
Agreenent of Sub-regional Integration of the Andean G oup of 21 May 1969 184/
concluded by five nenbers of the Latin Anmerican Free Trade Association (LAFTA). As
regards the matter concerning the peaceful use of nuclear energy, the Convention on
the Establishnent of a Security Control in the Field of Nuclear Energy of

20 Decenber 1957 185/ established the European Nuclear Energy Tribunal before which
deci sions of the European Nucl ear Energy Agency concerning the scope of security
controls can be appealed by States parties to the Convention or by affected
enterprises. On the question of State immunities. the Additional Protocol to the
European Convention on State Immunity of 16 May 1972 186/ created the European
Tribunal for the purpose of determning cases concerning alleged breach of the
rules of State imunity contained in the Convention.

180/ Cases dealt with by the European Court of Human Ri ghts have been
concerned, for example, with (a) physical integrity; (b) prohibition of forced
| abour; (c) right to liberty and security of person; (d) right to a fair trial;
(e) right to respect for private and famly life, hone and correspondence:
(f) freedom of expression; (q) right of peaceful assenbly; (h) trade union freedom
(i) right of property; (j) right of education: and (k) right to free elections
Cases dealt with by the Inter-Anerican Court of Human R ghts included those
referring to: (a) violation of the right to life; (b) violation of persona
security through the practice oftorture: (c) lack of due process: and (d)
arbitrary detention.

181/ Treaties Establishing the Euro-n Communities (1973).
182/ Mémorial du Grand-Duché de Luxenbourg, Recueil de Législation 1973,
[1, A, p. 984.

183/ |nterpatjional Legal Materials, vol. XVIII, p. 1203.
184/ Ibid., vol. VIII, p. 910.

185/ Karin Oellers etal ., Disputes Settlemen' _in Fublic International Law,
p. 620.

186/ Explanatory Reports on the European Convention on States Immupity and the
Addi tional Protocol, Council of Europe (1972), pp. 49-65, 67-72.
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3. Institutional and procedural aspects

(a) Jurisdicti mpeten | initiati { the proces

202. Settlenent of international disputes by international courts is subject to the
recognition by the States concerned of the jurisdiction of the courts over such

di sputes. 187/ The recognition nmay be expressed by way of a special agreenent
between the States parties to a dispute (compromis) conferring jurisdiction upon a
court in a particular dispute, or by a cornpromssory clause providing for agreed or
unilateral reference of a dispute to a court, or by other neans. In the event of a
dispute as to whether a court has jurisdiction, the matter is settled by the

deci sion of the court. 188/ For exanple, the court may rule on questions of

conmpet ence or other substantive prelimnary objections that can be raised by a
respondent State, 189/ and also those relating to procedural prelimnary objections
under the rule of exhaustion of local remedies. 190/

(i) Speci al agreement

203. Article 36, paragraph 1, of the Statute of the International Court of Justice
provides that the "jurisdiction of the Court conprises all cases which the parties
refer to it". which is done normally by way of notification to the Registry of a
speci al agreenent (compromis) concluded by the parties for that purpose. The
Speci al Agreenent of 23 May 1976 concerning the Delimitation ofthe Continenta
Shel f (Libya/Malta), for exanple, provides:

"The Government of the Republic of Malta and the Governnent of the Libyan

Arab Republic agree to recourse to the International Court of Justice as
fol | ows:

"Article I,

1877 For cases in which the International Court of Justice found that it could
not accept jurisdiction because the opposing party did not recognize its
jurisdiction, see |.C.J. Yearbook 1987-1988, p. 51, note 1.

188/ | C) Statute, Article 36, paragraph 6.

189/ (bjections to jurisdiction have been taken in the International Court of
Justice on several grounds, such as: (a) that the instrument conferring
jurisdiction is no longer in force: see, e.g., Tenple of Preah Vihear (Canbodia y.
Thail and), I.C.J. Reports 1961, p. 17; or not applicable (e.g., Aerial Incident of
10 March 1953 (United States y. Czechoslovakia), |.C J. Reports 1956, p. 6): or the
dispute is excluded by virtue of a reservation to the instrument (Mlitary and
Param litary Activities in and against N caragua (N caragua v. United States),

I.C J. Reports 1984,p. 392); or (b) that the dispute is not adm ssible for reasons
of jus_standi (e.q., South West Africa (Ethiopia . ftenth Afr ica, Liberia v. South

Africa), 1.C.J. Reports 1962, p. 319); Or non-exhin<t inn of lncal renedi es

(e.q.. Interhandel (Switzerland v. United States). t.¢..J. Reports 1957, p. 105): or
non- exi stence of dispute (e.g., Rights Of Passaaqe crer Indinn territory

(Portugal v. India), 1.C J. Reports 1957, p.125).

190/ See cases cited in the second sentence of note 177 supra.
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"The Court is requested to decide the follow ng questions:

"What principles and rules of international |law are applicable to the
delimtation of the area of the continental shelf which appertains to the
Republic of Malta and the area of continental shelf which appertains to the
Li byan Arab Republic and how in practice such principles and rules can be
applied by the two parties in this particular case in order that they may
without difficulty delimt such areas by an agreenent ..."

204. By asking the Court to indicate also how, in practice, such principles and
rules can be applied in the case, the Libya/Milta compromis went further than what
had been requested in a special agreement on another delimtation case referred to
the Court. In the North Sea Continental Shelf cases the special agreenent of

2 February 1967 between Dennmark and the Federal Republic of Germany, |ike the
speci al agreement of the same date between the Netherlands and the Federal Republic
of Germany, contained the provision set out below, requesting the Court to do no
nmore than to rule on the principles applicable to the delimtation as between the
Parties:

"(1) The International Court of Justice is requested to decide the foll ow ng
question: What principles and rules of international |aw are applicable to
the delimtation as between the Parties of the areas of the continental shelf
in the North Sea which appertain to each of them beyond the partial boundary
determned by the above-nmentioned Convention of 9 June 1965.

*(2) The Governnments of the Kingdom of Denmark and of the Federal Republic of
CGermany shall delimt the continental shelf in the North Sea as between their
countries by agreenent in pursuance of the decision requested fromthe
International Court of Justice.'*

(i1) compromissory Clause in treaties
205. Article 36, paragraph 1, of the Statute of the Court provides also that the
jurisdiction of the Court conprises "all matters specially provided for . . . in
treaties and conventions in force". There are numerous treaties containing such a

conprom ssory clause, 191/ some of which provide for unilateral reference of all or
certain categories of disputes to the International Court of Justice. At the

gl obal level, for exanple, under the General Act for the Pacific Settlenment of
International D sputes of 26 Septenber 1928 and 28 April 1949 192/ all lega

di sputes are subject to conpul sory adjudication by the Court, unless the parties
agree to submt themto arbitration or conciliation. 193/ The Optional Protocol of
Signature concerning the Conpul sory Settlement of Disputes adopted by the 1958
United Nations Conference on the Law of the Sea 194/ provides that disputes arising

1917 A list of such treaties is found in I,C.J. Yearbook 1987-1988, pp. 98-114.

1927 The revised CGeneral Act was adopted by the tinnern) Assembly of the United
Nationsbhy its resolutian 268 A(I11) of 28 Apri v 1249 in erder to adapt its
provisions to the new international situation

193/ League of Nations, Treaty Serb. vol. xcriy, p. 343, articles 1 and 17.

194/ United Nations, Treaty Series, vol. 450, p. 170, article 1.
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fromthe interpretation or application of any 1958 Convention on the Law of the Sea
shall lie within the conmpulsory jurisdiction of the International courtof
Justice. The Optional Protocol to the Vienna Convention on Diplomatic Relations
concerning the Conmpul sory Settlenent of Disputes of 1.8 April 1961 195/ al so
provides for the jurisdiction of the Court over disputes arising fromthe
interpretation or application of the Convention, unless the parties within a
specified period of tinme agree to subnmit themto arbitration. Simlarly, the
Vienna Convention on the Law of Treaties of 23 May 1969 196/ confers jurisdiction
upon the Court for disputes concerning the application or interpretation of
articles 53 and 64 relating to conflicts of treaties with jus coaeng, unless they
are submtted to an ad hoc arbitration by common agreement of the parties.

206. Atthe regional level, ofspecial interest is the European Convention for the
Peaceful Settlenent of Disputes of 29 April 1957, which provides for the subm ssion
of all international legal disputes to the International Court of Justice. 197/
Simlar provisions are found also in the American Treaty on Pacific Settlement
(Pact of Bogota)of 30 April 1948. 198/

(iii) Qher neans of conferring jurisdiction

207. Wth respect to the International Court of Justice, States parties to the
Statute of the Court have the option of making a declaration under Article 36,
paraqraph 2, of the Statute by which they accept in advance the jurisdiction of the
court "in all legal disputes concerning (a) the interpretation of a treaty; (b) any
question of international law, (c) the existence of any fact which, if established,
woul d constitute a breach of an international obligation: (d) the nature or extent
of the reparation to be nade for the breach of an international obligation". States
are bound by this declaration only with respect to States which have al so nmade such
a declaration. The declaration may be made unconditionally or on condition of
reciprocity on the part of several or certain States, or for a certain tine.
Optional clauses of compulsory jurisdiction also exist with respect to the European
Court of Human Rights 199/ and the Inter-American Court of Human Rights. 200/

208. Bycontrast, other treaties establishing an international court autonatically
confer jurisdiction to that court with respect to its scope of activities. The
States parties do not need and do not have the option to make a declaration of
acceptance of the conpul sory jurisdiction of that court. Thus, by becomng a party
to the Treaties establishing the European Conmunities, nenber States autonatically

subj ect thenselves to the jurisdiction of the Court of Justice of the European
Communities for disputes connected with the application and interpretation of the

195/ Ibid., vol. 500, p. 95, articles 1 and 2.

1967 I bid., vol. 1155, p. 331, articles 53 and 64.

197/ Ilbid., wvol. 320, p. 243, article 1.

198/ Ibid., vol. 30, p. 55, article xxxrv.

109/ European Convention on Human Rights nf 4 Movembhey 1050, article 46.

200/ American Convention on Human Rights of 22 November 1969, article 62.
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Treaties. 2017/ States parties to the 1982 United Nations Convention on the Law of
the Sea ipso facto accept the conpul sory jurisdiction of various forunb for the
settlement Of | aw of the sea disputes. 202/ However, under the Convention, States
parties have to make a declaration on the choice of the forumfor judicia
settlenent established thereunder. 203/

(iv) Initiation of process

209. Contentious proceedings before international courts are instituted either
unilaterally by one of the parties to a dispute or jointly by the parties,
dependi ng upon the terms of the relevant agreenment in force between them 204/
Thus, if under the agreement the parties have accepted the conpul sory jurisdiction
of the International Court of Justice in respect of the dispute, then proceedings
may be instituted uxiilaterally by the applicant State. In the absence of such a
prior acceptance, however, proceedings can only be brought before internationa
courts on the basis of the mutual consent of the parties.

210. The procedure for instituting contentious proceedings is defined in the basic
statute of the respective international courts. The Statute of the International
Court of Justice provides under Article 40 as follows:

"1. Cases are brought before the Court, as the case nay be, either by the
notification of the special agreement or by a witten application addressed to

the Registrar. In either case the subject of the dispute and the parties
shal | be indicated.

“2. The Reqgistrar shall forthwi th conmunicate the application to al
concer ned.

201/ Treaty Establishing the European Coal and Steel Comunity of
25 March 1957 (supra, note 181), article 33; Treaty Establishing the European
Atomic Energy Community of 25 March 1957, United Nations, Treatv Series, vol. 298,
p. 169, article 142; Treaty Establishing the European Econom ¢ Community Of
25 March 1957 (gupra, note 181), article 170.

2027 These forums are: (a) the International Tribunal for the Law ofthe Sea:

(b) the International Court of Justice; (e) an arbitral tribunal constituted under

|

the rel evant provisions (Annex VI1) of the 1982 Convention: (d) a special arbitra
tribunal constituted under the relevant provisions (Annex VIII1) of the 1982

¢ Conventi on.

R Gy e g

2037 Articles 286 and 287.

204/ In some regional courts, cases may be brought to them by entities other
than States (e.g., the European Conmi ssion of Human Rights with respect to the
European Court of Human Rights; the Council or the ¢rmmi s ion Wth respect to the
court of Justice of the European Communities: the twnt e Amer ican Comm ssion on
Human Rights with respect to the Inter-Anerican towvt of Haman R ghts) or even by
individuals (e.g., the Court of Justice of the Ewy.pesan ‘emmunities) .  However , a::
far as disputes between States are concerned, access to the court is generally
confined to the States concerned.
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‘3. He shall also notify the Menbers of the United Nations through the
Secretary-General, and also any other States entitled to appear before the
Court."

211. A special agreenent may be concluded ad hoc, after the dispute has arisen, or
it may be reached in accordance with provisions relating to the settlenent of
disputes in existing international treaties in force between the parties. 2058/ In
filing an application the parties may request, in accordance with the terns of the
rel evant agreenent, that the case be brought to a special or ad hoc chanber
consisting of a linited nunber of the nmembers of the court concerned. 206/
Exampl es of these include the chanber of summary procedure-2Q7/ and ad hoc
chanmbers 2087 of the International Court of Justice and the Sea-Bed D sputes
Chanber 209/ and special chanmbers 2107 of the International Tribunal for the Law of
the Sea. Resort to an ad hoc chanber of the International Court of Justice is a
fairly recent phenonenon, as the provisions ofArticle 26, paragraph 2, of the
Statute of the Court were not invoked until 1981. 2311/ Since then, however, three
out of eight contentious cases have been referred to ad hoc chambers. 212/

(v) Advisory opinions

212. International courts may be enpowered to give an advisory opinion on a |lega
question relating to an existing international dispute between States referred to

205/ An exanpl e of special agreenments concluded on the basis of a
compromissory Cclause in existing international treaties is the Special Agreenent
concerning the North Sea Continental Shelf cases, the preanble of which reads,

inter alia:

"Bearing in nmnd the obligation assumed by [the parties] under Articles 1

and 28 of the European Convention for the Peaceful Settlenent of D sputes of
29 April 1957 to submt to the judgment of the International. Court al
international controversies to the extent that no special arrangenent has been
or will be made . ..”

206/ See para. 217 bel ow.

2077 1C) Statute, Article 29.

208/ | bid., Article 26, paragraph 2.

2097 1982 United Nations Convention on the Law of the Sea, article 187.

210/ Ibid., article 188.

211/ The delinmitation of the Maritinme Boundary in the GQulf of Mine Area
(Canada/ United States) was referred to an ad hoc chamber in Novenber 1981 and an

ad hoc chanber was established in January 1982, 1./ ... Reports 1984, p. 246.
212/ Frontier Dispute (Burkina Faso/Republic ~t Mali), [.C.J. Reports 1986,

p. 554; Land, Island and Maritinme Frontier Dispute (EL Sal vador/Honduras), L.C.d.
Reports 1987, p. 10; Electronica Sicula Spa (ELSI) (United States of Anrerica ¥.
ltaly), I.C.J. Reports 1987, p. 3.
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them by an international entity. 213/ The opinion does not bind the requesting
entity, or any other body- or any State. Nevertheless, procedure in advisory
cases, as in contentious cases, involves elaborate witten and oral proceedings in
accordance with the predetermned rules of the court in question, and as such

advi sory opinions could assune the character of judicial pronouncenents which,
whil e not binding, mght entail practical consequences for the bodies concerned.

(b) Access and third-party intervention

213. A State not party to a legal instrument establishing an international court is
normal |y denied accessto it. In the case of the International Court of Justice,
however, States not party to the Charter of the United Nations may, by virtue of
Article 93, paragraph 2, of the Charter becone a party to the Statute of the Court
on conditions to be determned by the General Assenbly upon the recommendation of
the Security Council. The Statute of the Court further provides under its

Article 35, paragraph 2, that other States may have access to the Court in
conpliance with the conditions laid down by the Security Council and subject to the
special provisions contained in treaties in force. 214/

214. Athird State may submit a request to be permtted to intervene in the

proceedings if it considers that it has an interest of a legal nature which nay be
affected by the decision in the case. 215/ Provisions for such proceedings are

213/ E. g., Permanent Court of International Justice (Covenant of the League of

Nations: crticle 14); International Court of Justice (Charter of the United
Nations, Article 96; Statute of the Court, Article 65): European Court of Human
Rights (Protocol No. 2 to the European Convention on Human Rights). In the case of

the International Court of Justice, the General Assenbly has requested 13 advisory
opinions of the Court, some of which were related to existing disputes between
States, for example: International Status of South West Africa (1949) (a dispute
bet ween the Union of South Africa and certain nenbers ofthe United Nations
relating to its application of the mandate to South West Africa); Western Sahara
(1975). The Security Council also requested an advisory opinion of the Court
concerning the legal consequences for States of the continuing presence of South
Africa in Nam bia notw thstanding Security Council resolution 276 (1970) of

30 January 1970. The Economic and Social Council also requested an advisory

opi nion of the Court concerning the question of the applicability of article VI,
section 22, of the Convention on the Privileges and Imunities of the United
Nations in the case of Dumtru Mazilu as Special Rapporteur of the Sub-Comm ssion
on Prevention of Discrimnation and Protection of Mnorities. |CJ gave its

advi sory opinion on the question on 15 Decenber 1989 (see E/1990/15/Add.1 and

I.C.Jd. Reports 1989, p. 177).

214/ For the listofthe States entitled to appear hefnre the Court, see
1.¢.. Yearbook 1987-1988, pp. 44-53..

215/ Perni ssion  intervene was requested, fe orample, by Malta in

Continental Shelf (Tunisia/Libyan Arab Jamga) and hy Ttalyin Continental
Shelf (MaltasLibyan Arab Jamahiriya). In both cases, therequests were not

accepted by the Court: I.C.J. Reports 1981, p. 3; I.C.J, Reports 1984, p. 3.
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found in the respective statutes and rules of international courts or tribunals,
such as the International Court of Justice, 216/ the International Tribunal for the
Law of the Sea 217/ and the Court of Justice of the European Communities. 218/

(c) Conposition

215. In the various multilateral treaties establishing international courts,
provisions are made for the conposition of the court in question and the selection
of judges. The size of the actual body varies in accordance with the terns of each
instrument - for example, from 21 nmenbers constituting the International Tribuna
for the Law of the Sea, to 15 membersin the case of the Ixiternational Court of
Justice, to 9 membersin respect of the Benelux Court of Justice. 219/ In the case
of the Court of Justice of the European Communities, each MemLer State of the
European Communities is attributed a seat on the bench, whereas both the
International Court of Justice and the International Tribunal for the Law of the
Sea are conposed of "independent judges, elected regardless of their nationality"
whi ch as a whol e should represent "the main forns of civilisation and of the
principal legal systens of the world". 220/ The conposition of all other
international courts is based on either of these two basic alternatives.

216. The selection procedure is generally provided in the statute of the court
concerned. The judges may be appointed by common agreement of menber States, as
provided for the Court of Justice of the European Communities, 221/ or elected by
one or nore political organs, e.g., the General Assenbly and the Security Counci

of the United Nations in the case of the International Court of Justice, 222/ or
the Consultative Assenmbly of the Council of Europe for the European Court of Human
Rights. 2237 In addition, a party to a dispute may appoint an ad hoc judge of its
nationality if the court concerned does not include upon the bench a judge of that

2167 Statute of the International Court of Justice, Article 63, Rules of the
International Court of Justice, Articles 81-86.

2177 1382 United Nations Convention on the Law of the Sea, Annex VI,
articles 31 and 32

2187 Rules of Procedure of the Court of Justiceof 1982, Official Journal
C39s2, 15.2, 1982, article 93.

219/ Statute of the International Tribunal for the Law of the Sea (Conventi on,
Annex VI), article 2: IC) Statute, Article 3; Treaty concerning the Creation and
the Statute of a Benelux Court of Justice of 31 March 1965, article 3.

220/ I1C) Statute, Articles 2 and 9; Statute of the International Tribunal for
the Law of the Sea, article 2 (2).

221/ Treaty establishing the European Economi~ t‘ommumity (W th annexes and
Protocols), done at Rone on 25 March 1957, United Nat inns. Treaty Series-, vol. 2on,
p. 2. article 167.

222/ 1C) Statute, article 4.

223/ European Convention on Human Rights of 4 Novenber 1950, artiecle 39 (1).
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nationality. 224/ The judges are selected in their individual capacities strictly
on the basis of legal qualifications. The terns of the judges are, for exanple,
nine years as regards the International Court of Justice, with one third of the
bench elected every three years. 225/ No nore than one national of any State may
be a menber of the Court. 226/

217. The conposition of an international court and the selection of its judges thus
are not, except for ad hoc judges, dependent upon the wishes of the parties to a
dispute. Possibilities exist, however, for the views of the litigant States to be
reflected in this matter with respect to the disputes concerning sea-bed activities
inthe Area. The 1982 United Nations Convention on the Law of the Sea provides in
its Annex VI, article 15, paragraph 2, that such disputes maybe subnitted to a
speci al chanber of the International Tribunal for the Law of the Sea to be
established at the request of the parties, the conposition of which is to be
determined by the Tribunal with the approval of the parties. In the case of an

ad hoc chanber of the International courtof Justice constituted under Article 26,
paragraph 2, of the Statute of the Court, while the nunber of the judges of the
chanber is determined with the approval of the parties, the selection itself is
left to the decision of the Court. 227/ However, the parties to a dispute, by way
of special agreenent, mayrequest to be consulted on the selection. Furthernore,
judges of the nationality of each of the parties may, under Article 31 of the
Statute, retain their right to sit in the case before the Court or the

chanmber, 2287 Article | of the Special Agreement of 29 March 1979 229/ concerning
the Delimtation of the Maritime Boundary in the Qulf of Miine Area thus stipul ated
as follows:

"1l. The Parties shall submt the question posed in Article Il to a Chanber of
the International Court of Justice constituted pursuant to Article 26 (2) and
Article 31 of the Statute of the Court and in accordance with this Special

Agr eement .

224/ see, e.q., the IC) Statute, Article 31: the Statute of the International
Tribunal for the Law of the Sea (Convention, Annex V), article 17; the 1950
Eur opean Convention on Human Rights, article 43; and the Statute of the
Inter-Anerican Court of Human Rights, article 10.

225/ | C) Statute, Article 13, paragraph 1.

226/ I bid., Article 3.

227/ 1C¢J Rules, Article 17, paragraph 3.

228/ See al so the 1950 European Convention on Human Pights, article 43.

229/ Special Agreement of 29 March 1979, Delimit ot ion of the Maritime Boundary

in the Qilf of WMiine Area (Canada/United States). Exne. hoc. 1. 96th Cong.,
Ist Session (1979).
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*2. The chanber shall be conposed of five persons, three of whom shall be o
el ected by and fromthe Menmbers of the Court, after consultation with the "
Parties, and two of whom shall be judges ad hoc, who shall not be nationals of
either Party, chosen by the Parties." 230/

(d) Rules of procedure

218. Rules of procedure governing the proceedings for the judicial settlement of
international disputes are found in the basic statute of the international court or =
tribunal concerned, and by the supplementary rules adopted by it, which determ ne

such technical requirements as the official |anguages, the'structure and phases of

the proceedings and the contents and delivery of the decision. The officia

| anguages of the International Court of Justice are English and French. 231/ Al
conmmuni cati ons and docunents relating to cases submtted to the Court are

channel l ed through the Registrar. 232/

219. In contentious cases, the party at the tinme of filing a document instituting
proceedi ngs infornms the conpetent court of the name of the agent who will be its
representative in the proceedings; the other party then appoints its agent as soon
as possible. 2337 The proceedings in contentious cases are usually divided into a
witten and an oral phase. The witten phase normally conprises the filing of
pleadings with a time-limt fixed by the court, the pleadings are generally
confined to a statement of the case (menorial) and a defence (counter-nenorial)

and, if necessary, a reply and a rejoinder, 234/ together with papers and docunents
in support. 235/ Depending upon the procedure agreed upon by the parties or

regul ated by the rules of the court, these pleadings may be fil ed simultanecusly by
both parties or alternatively, each party replying to the other. 236/ The nunber
and the order of filing of the pleadings are determned in the orders of tke

court 237/ or on the basis of a special agreenent. Witten pleadings should
contain a full statement of the facts considered relevant by the party and of its
arguments as to the law 238/

230/ In the gulf of Miine case, a Canadian judge ad hoc was appointed, since
Canada did not have a national on the bench of the International Court of Justice.

231/ 1 C) Statute, Article 39.

2327 1cJ Rules, Article 26, paragraph 1 (a).

2337 1C) Statute, Article 42; 1C) Rules, Article 40.

234/ 1 C) Rules, Article 45

235/ I bid., Article 50.

236/ In the recent practice of special agreements, simultaneous submissionis
a preferred methodas it alleviates the questionnt wh i ¢h party shoul d bear the
burden Of proof or of which party should bhe given t he Last word.

237/ 1¢J3 Rules, Article 44, paragraph 1.

2387 lbid., Article 49.
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220. The oral phase begins at the closure of the witten proceedings, In
Principle, oral proceedings are held in public, unless it is otherw se decided
under specific circunmstances. 2397 The parties may address the court only through

their agents, counsel or advocates. |In the course of the oral proceedings
W t nesses and experts may be called upon by the parties or by the court to give
evidence or clarify any aspects of the matters in issue. |f a party fails to

appear before the court in the oral proceedings or fails to defend its case, the
opposing party may request a decision in favour of its final clains. 240/ In the
Statute of the International Tribunal for the Law of the Sea, the opposing party

may request the Tribunal only to continue the proceedings and to make its
deci sion. 241/

221. Subsequent to the closure of the oral proceedings, the court exam nes the
factual and | egal foundations of the claim  Specific instructions as to the
applicable law are contained in its statute or in a special agreenent for the
claim Because of the nature of international disputes, the prinmary source of |aw
isto be found in international law. Article 38, paragraph 1, ofthe Statute of
the International Court of Justice provides:

"The Court, whose function is to decide in accordance with internationa
| aw such disputes as are submtted to it, shall apply:

a. international conventions, whether general or particular
establishing rules expressly recognized by the contesting States;

b. international custom as evidence of a general practice accepted as
| aw:

c. the general principles oflaw tecogni xed by eivilizea nations;

d. . . . judicial decisions and the teachings of the most highly

qualified publicists of the various nations, as subsidiary neans for the
determ nation of rules of law.”

2397 1ICaStatute, Article 46; Revised Rules of Court of the European Court of
Human Rights of 24 Novenber 1982, article 18; Rules of Procedure of the
Inter-Anerican Court of Human Rights of 1980, article 14 (1).

240/ 1C) Statute, Article 53. In practice, however, a nunber of judgnents and
orders were delivered in the absence of one of the parties: Corfu Channel;
Anglo-lranian G| Co.; Nottebohm Fisheries Jurisdiction (United Kingdom v.
Iceland) (Federal Republic of Germany v. Iceland): Huclear Tests (Australia v.
France) (New Zealand v. France); United States Dip lomat i and Consular Staff in
Tehran; and Mlitary and Paramlitary Activities in »nd agai nst Nicaragua.

2417 1982 United Nations Convention on the Law «f the Sea, Annex VI,
article 28.
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However, the deciding of the case according to other legal norms or on the basis of
ex aeguo et bono is not precluded, if the parties agree to such a solution. 242/
The deliberations of the court are kept private and secret. 243/

222. The rules governing the procedure for reaching a decision are fixed by the
court. Its decision is made by a majority of the votes of the judges present, with
a casting vote to be given by the president or by the judge acting in his place, in
the event of equality of votes for and against. 244/ The decision should state the
reasons on which it is based and should beframed w thin thescope of the clains
made by the parties. A judge whose views on the matterdiffer either in whole cr
in part maydeliver an individual opinion along with the judgenent, which could be
expressed in the formof a "separate opinion", if disagreement of the judge is
concerned with the reasons on which a judgenment is based, or in the formof a

**di ssenting opinion*', if disagreement is with the holding in the judgenent itself.

223. Asregards advisory proceedings, the rules governing the procedure of

contentious proceedings generally apply, 245/ subject to special rules provided for
them 246/

224. The basic statutes and procedural rules of international courts or tribunals
do not provide for any specific duration within which a case should be deci ded,

t hough certain dates and tine-limts are determned as orders bythe court seized
with the case with regard to the filing of pleadings, the subm ssion by the parties
of nenorials, counter-nenorials and, as the case maybe.replies as well as the

papers and docunents in support, and the tine in which each party nmust conclude its
argunents.

(e) Seat and admi nistrative aspects

225. The seat of international courts and tribunals is established in accordance

with their basic statutes and procedural rules. In the case of the International
Court of Justice, its seat is established at The Hague. This, however, does not

prevent the Court fromacting and exercising its functions el sewhere whenever the
Court considers it desirable to do so. 241/

2427 1CJ Statute, Article 38, paragraph 2
243/ |bid., Article 54, paragraph 3.

244/ |bid., Article 55

245/ |bid., Aticle 68.

246/ I bid., Articles 65-67; ICJ Rules, Articin=102 10?. Rules of theConrt
of Justice of the European Communities, article:; 1n7 1nn,

247/ 1cg Statute, Article 22, paragraph 1. 1¢7 Rules, Article S5.
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226. The judges conprising international courts or tribunals elect fromtheir
menbers a president, 248/ a vice-president 2497 and presidents of chanmbers 250/ for
a specified termof office. The president directs the judicial business and the
admnistration of the court and presides at all neetings of the court. 251/

227. The admnistrative functions of international courts are carried out by a
secretariat established for this purpose generally known as the registry. 252/ The
executive head of the registry, the registrar, is appointed by the conpetent court
for a specified termof office, e.g., seven years in the case of the Internationa
Court of Justice. 2537/ The functions of the registrar aredefined by the rules of
court, 254/ which include, as its main function relating to cases before the court,
t he execution of all conmunications, notifications and transm ssion of documents to
the court and to the disputants.

(£) Expenses and other financial-arrangenents

228. The basic statutes and procedural rules ofinternational courts or tribunals
determ ne the neans for covering the expenses involved in the settling of clainms.

In principle, the expenses of the functioning of these courts or tribunals are
borne by their nenber States on a regular basis. Itis thus provided that the
expenses of the International Court of Justice, including anounts payable to

W t nesses or experts appearing at the insistence of the Court, are borne out of the
United Nations budget. 255/ |f a party to a case does not contribute to the United
Nations budget, the Court itself fixes the anount payable by that party as a
contribution towards the expenses of the Court for the case. Each party bears its
own costs of the preparation and presentation of its claims, such as counsels'

248/ | C) Statute, Article 21, paragraph 1; 1950 European Convention on Human
Rights, article 41; 1982 Rules of Procedure of the Court of Justice of the European
Communities, article 7.

249/ 1C) Statute, Article 21, paragraph 1: 1950 European Convention on Human
Rights, article 41.

25¢

: 1982 Rules of Procedure of the Court of Justice of the European
Cormuni t

/
ies, article 10.

2517 IC) Rules, Article 12: 1982 Rules of Procedure of the Court of Justice of
the European Communities, article 8.

2527 |1 C) Rules, Articles 22-24: 1982 Revised Rul es of Procedure of the
European Court of Human Rights, rules 11-14; 1982 Rules of the Court of Justiceof
the European Comunities, articles 12-23

253/ | C) Statute, Article 22.

254/ 1¢J Rules, Article 26: 1982 Revised Rute: ot Frocedure Of the European
Court. of Human Rights, rule 14: 1982 Rules of the ¢ 1 o1 Justice of the European
Communities, articles 17-19.

255/ I C) Statute, Article 33.
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fees, printing costs or travel expenses, 256/ unless the Court makes an order in
favour ofa party for the paynent of the costs by the other party 257/ or unless a
party qualifies to receive financial assistance fromthe Trust Fund established by
the Secretary-General of the United Nations in 1989, to assist States in the
settlenent of disputes through the International Court of Justice.

4. judicial ttl nt

229. The outcomes of contentious proceedings involving international disputes are
deci sions which are final and binding on the parties. 1In'a majority of cases, the
judgenents are those requiring performance, but as has been done in some of the
judgments of the International Court of Justice, a court nmay be requested to render
declaratory judgenents in which the court determ nes the guiding |legal principles
to be followed in dealing with a particular dispute, wthout giving a definitive
decision on the dispute, 258/ or establishes that the violation of the principle O
international law in question has no practical remedy. 259/ The judgenents
pertaining to interimproceedings, such as those for provisional neasures of
protection, prelimnary rulings or objections, and intervention by a third-party
State, are also binding upon the parties.

H. Resor ional i X f

1. Main characteristics, legal framework and rellation to other
means of peaceful settlement provided for by Article 33 of
th harter of th nited Nati

230. Article 33 of the Charter of the United Nations nentions "resort to regiona
agenci es or arrangenents" anong the peaceful neans by which States parties to a
dispute, the continuance of which is likely to endanger the maintenance of
international peace and security, shall seek a solution to the dispute

231. Further to their being nentioned in Article 33 of the Charter of the United
Nations, regional agencies or arrangenments are dealt with in Chapter VIIl of the
Charter, and, nore specifically, as regards peaceful settlenent of disputes, in
Article 52 thereof. .

232, Article 52 refers both to **regional arrangenents" or **regional agencies". The
term "regional arrangenments" denotes agreenents (regional nultilateral treaties)
under which States of a region undertake to regulate their relations with respect

to the question of the settlenent of disputes, wthout creating thereunder a
permanent institution or a regional international organization with internationa

256/ |bid., Article 64.
2577 1¢J Rules, Article 97.
258/ See paragraph 204 above.

259/ See, e.g., the Corfu Channel case, gupra, note 178.

~114-



S

SR AR IR O SR T R SRRy -

| egal personality. 260/ The term *'regional agencies", by contrast, refers to
regional international organizations created by regional nultilateral treaties
under a permanent institution with international |egal personality to perform
broader iunctions in the field of the maintenance of peace and security, includirg
the settlenent of disputes. 261/

233. The words *'regional agencies or arrangenents'* may also be applied, in an
extensive manner, to agreenents of a nmore specific subject-matter, nanely, systens
created by some regions of the world for the devel opment of sone very specific
areas of international |aw such as the protection of human rights, 262/ economc
integration 2637 and shared resources managenent. 264/ These regi onal agreenents
may provide for specific means of peaceful settlement of disputes arising between
States parties to those agreenents, disputes which concern the interpretation
and/or application of; or conpliance with their provisions.

234. regional agencies or arrangements deal with nost of the means of peacef ul
settlenent of disputes under Article 33 of the Charter of the United Nations and
provide for the technical aspects of the resort to such neans.

260/ See, e.g., the 1957 European Convention for the Peaceful Settlement of
Di sputes, United Nations, Treatv Series, vol. 320, p. 243, and the 1948 American
Treaty on Pacific Settlenent (the Pact of Bogotd), ibid., vol. 30, p. 55, at p. 84.

261/ See, e.g., the League of Arab States created under the Pact, signed at
Cairo on 22 March 1945, United Nations, Treatv Series, vol. 70, p. 237; the
Organi zation of American States (QAS) established under the Charter, signed at
Bogota on 30 April 1948 (the Bogota Charter), ibid., vol. 119, p. 3, as anended by
the Protocol of Buenos Aires, signed on 27 February 1967, ibid., vol. 721, p. 264,
at p. 324 and by the Protocol of Cartagena de Indias signed on 5 Decenber 1985,
0.A.S. Treaty Series,Nn.,66; the Organization of African Unity (oau), established
under the Charter, signed at Addis Ababa on 25 May 1963, United Nations, Ireaty
Series, vol. 479, p. 39; and the Council of Europe, established under the treaty,
signed at London on 5 May 1949, ibid., vol. 87, p. 103.

262/ See, e.g., the 1950 European Convention for the Protection of Human
Rights and Fundanental Freed-ms, ibid., vol. 213, p. 221: the 1969 Anerican
Convention on Human Rights (Pact of San José), ibid., vol. 1144, p. 123; and the
1981 African Charter on Human and Peoples' Rights, OAU docunment CAB/LEG/67/3/Rev.S.

263/ See, e.g., the European Coal and Steel Community, created under the
treaty, signed at Paris on 18 April 1951, United Nations, Ireaty Series., Vol. 261,
p. 140: the European Atomic Energy Community (EURATOM), created under the treaty,
signed at Rome on 25 March 1957, ibid., vol. 294, p. 261; the European Econom c
Comunity, created under the treaty, signed at Rone on 25 March 1957, ibid.,

vol. 294, p. 3: and the Econonmic Community of West African States (ECOWAS), created
under the treaty, signed at Lagos on 28 May 1975, inhin., wel. 1010, p. 17.

264/ See, e.g., the 1963 Act regardi ng Navigarion and Feonomic Co- operation
between the States of the Niger Basin, ibid., vol.. sr7, . 0 the Protocol
evoncerning t he Establishnent of an International tommission to Protect the Mselle
against Pollution, signed at Paris on 20 Decenber 1961, ihid., vol. 940, p. 211,

and the 1959 Agreenent concerning the regulation of Lake Inari, ibid., vol. 346,
p. 167.

" o AT i

-115- Best Hard Copy Avallable

]



235. Those regional agencies ained at performng wide functions in the field of the
mai nt enance of international peace and security 265/ have their own nechanisns for
the peaceful settlement of disputes, either by reference to negotiation, inquiry,
medi ation, conciliation, judicial settlenment and arbitration or by endow ng
permanent organs with specific functions for this purpose. 266/

236. As far as regional agencies devoted to performng functions in specific areas
are concerned, 267/ it should be mentioned that their constituent instruments also
i ncl ude provisions concerning the peaceful settlenent of disputes arising in
connection with the interpretation or application of their provisions. Moreover
some of these regional agencies, particularly those created for the protection of
human rights 268/ and those intended to achieve economc integration, 269/ have set
up bodies of third-party settlenent, such as judicial tribunals.

237. The inclusion of resort to regional agencies or arrangenents among the means
of peaceful settlenent of disputes under Article 33 of the Charter of the United
Nations was to give the Menber States the option to apply any of the enunerated
peaceful means in a regional setting or forum Thus, the settlenent of disputes
t hrough regional agencies or arrangenents relies upon the free choice of those
specific means (negotiation, inquiry, good offices, nediation, conciliation
arbitration and judicial settlement) by the parties to a |ocal dispute, invoking
first the settlement procedures as established under the regional instrunent in
question, as envisaged in Article 52 of the Charter.

2. $tnt i wianbrrancrenents. conpetence and procedure

238. Paragraphs 239-271, below provide exanples and a brief description of
procedures involved in the peaceful settlenent of disputes in various regiona
arrangenments or agencies, particularly as regards the conpetence of the organs
concerned and the initiation of process. Section 3 which follows, on the other
hand, concentrates on some exanples of dispute settlenent in which various regiona
arrangenments or agenci es have been involved. To the extent that some institutiona
aspects contained in the present section may be illustrated by neans of the
exanpl es of dispute settlement described in section 3, the appropriate
cross-references are al so made.

265/ See supra, note 261.

2667 See article 5 ofthe Pact of the League of Arab States, article 23 of the
OAS Charter and article XIX of the QAU Charter, all referred to in note 261 supra.

267/ See supra, notes 262, 263 and 264.

268/ See article 19 of the Convention for the Protection of Human R ghts and
£ -vcamental freedons and article 33 of the American ¢onvention on Human Rights
(Pact. of San José), both referred to in note 262.

269/ See, e.g., article 3 of the 1957 Convention relating to certain

institutions common to the European Communities, sianed at Rome on 25 March 1957
United Nations, Treatv Series, vol. 294, p. 411
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(a) League of Arah States

239. Article 5 of the League Pact provides for an arbitral role for the Council of
the League, which is conposed of representatives of all menber States. 270/ If a
di spute between two contending nenbers of the League does not involve the

i ndependence, sovereignty or territorial integrity of a State and those menbers
apply to the League Council for the settlement of their dispute, the decisions of
the League Council shall be effective and obligatory. 271/ The exercise of the
Council's functions as an organ of arbitration is therefore subject to two
conditions: (a) party submission and (b) subject-matter limtations. \Wen the
Council acts in its arbitral capacity, the States among whom the di spute has arisen
shall not participate in the deliberations and decisions of the Council. 2727 The
League Pact al so provides that the Council shall mediate, in a dispute which may

| ead to war between two nenber States or between a nenmber State and another State,
in order to conciliate them 273/ The exercise of these functions of good offices,
medi ation and conciliation does not depend upon the subm ssion of the dispute by
the parties.

240. In practice, the Council has applied the nodes of good offices, nediation and

conciliation to all di sputes, whether peace threatening or not. \Wile in some
cases it has done so directly, in other cases it has set up subsidiary bodies to
carry out these functions. 274/

241. It is also to be noted that while the Pact of the League does not expressly
provide for the participation of its Secretary-CGeneral in the process of the
peaceful settlenent of disputes, the Council, through internal regulations, has
devel oped an active role for the Secretary-General in this connection. Oten the
Council has included the Secretary-General of the League in the special bodies it
has created for its nediation and fact-finding mssions. 275/

{b) Organization of Anerican States

242. Chapter VI (arts. 23 to 26) of the OAS Charter deals specifically with the

- peaceful settlenment of disputes. Article 23, as anended by the 1985 Protocol of
Cartagena de Indias, provides that international disputes which mayarise between
Anerican States shall be submtted to the peaceful procedures set forth in the OAS
Charter, although that should not be interpreted as an inpairment of the rights and
obligations of the rember States under articles 34 and 35 of the Charter of the

2707 Pact ofthe League, article 3; see note 261 supra.
271/ Ibid., article 5, first paragraph.
272/ 1bid., second paragraph.
273/ lbid., article 5¢3). It is to benoted that while the English version
speaks of "mediate . . . in order tO conciliate”, rbhe ¥y ench version speaks of
“préter Ses hons of fices": United Nations, Treaty Series. vel. 70, at p. 255.
274/ See paragraphs 274-276 bel ow.

275/ See paragraphs 275 and 276 bel ow,
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United Nations. Specific nention is nmade in the Bogota Charter of direct
negotiation, good offices, nediation, investigation and conciliation, judicia
settlenment and arbitration as well as other means of the choice of the parties to
the dispute. Article 26 contains an express reference to a special treaty
establ i shing adequate procedures for the peaceful settlenent of disputes and the
means for their application. This is the American Treaty on Pacific Settlenent
("Pact of Bogota™) of 30 April 1948, which contains a detailed provision of the
above-mentioned procedures in addition to certain general principles regarding the
peaceful settlement of disputes between Anerican States. 276/

243. It is also to be noted that, as anended in 1970, and again in 1985, the QAS
Charter endows the Permanent Council of the organization, conposed of one
representative of each menber State, with functions in the field of peaceful
settlement. 271/ The exercise of these functions maybe initiated by any party to
a dispute in which none of the peaceful procedures provided for in the OAs Charter

Is under way. |If any or all of the parties to a dispute request the good offices
of the Council the latter shall assist the parties and recommend the procedures it
considers suitable for the peaceful settlement of the dispute. In the exercise of

these functions the Council, with the consent of the Governments concerned, may
resort to fact-finding activities in the territory of one or nore parties to the
dispute. It also may, With the consent of the parties to the dispute, establish
ad hoc commttees with a menbership and mandate al so to be agreed to by the
parties. 2787

244. Furthermore, article 87 of the QAS Charter, as anended in 1985, provides that
if the procedure for the peaceful settlenent of disputes recomrended by the

Per manent Council or suggested by the pertinent ad hoc conmttee under the terms of
its mandate is not accepted by one of the parties, or one of the parties declares
that the procedure has not settled the dispute, the Permanent Council shall so
inform the Ceneral Assenbly, without prejudice to its taking steps to secure
agreement between the parties or to restore relations between them

245. As for the role of the OAS Secretary-General hinself, the adoption in 1985 of
the Protocol of Amendnment to the OAS Charter which gives himpowers simlar to
those conferred on the Secretary-Ceneral of the United Nations by Article 99 of the

Charter of the United Nations 279/ seemst0 have paved the way towards the
expansi on of his powers in the area of peaceful settlement. 280/

276/ See articles 24 and 26 of the OAS Charter as well as notes 34 and 260
above. See al so paragraph 277 bel ow on the application of the Pact of Bogota.

2777 Articles 82 to 90 of the OAS Charter. See al so paragraph 273 bel ow for
an exanple of Council involvenent in peaceful settlement.

278/ Foy an exanpl e of such ad hoc committees. nne paragraph 273 bel ow.
2797 Cf. the Protocol of Cartagena de Indias,avtirle 1.16; see note 261 supra.

280/ See paragraphs 273-276 bel ow.
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(c) Organization of African Unity

246. Article XIX of the QAU Charter |ays down the principle of peaceful settlenent
of disputes and provides for the establishment of a comm ssion of mediation,
conciliation and arbitration, whose conposition and conditions of service shall be
defined by a separate protocol to be regarded as an integral part of the Charter.
The said Protocol was signed at Cairo on 21 July 1964 and contains detail ed

provi sions on the establishment and organi zation of the Comm ssion, on genera
principles and on the procedures to be followed in cases of mediation, conciliation
and arbitration. 281/

247. Adispute nmay be referred to the Conm ssion jointly by the parties concerned,
by a party to the dispute, by the Council of Mnisters or by the Assenbly of Heads
of State and Governnent. 282/ If a dispute has been referred to the Commi ssion and
one or nore of the parties have refused to submt to the jurisdiction of the

Conmi ssion, the Bureau refers the matter to the Council of Mnisters for
consideration. On the other hand, the consent of the party nmay be expressed by a
prior agreement, by an ad hoc submission of the dispute or by the acceptance of the
other party's or the Council's or Assenbly's submi ssion of the dispute to the

Commi ssion's jurisdiction. The Commssion is endowed with powers of investigation
or inquiry with regard to disputes submtted to it. 283/

248. In accordance with the Protocol, the parties to a dispute may agree to resort
to any one of the follow ng nodes of settlement: nediation, conciliation or
arbitration. 2847 These three nodes are alternative - and notnecessarily
successive - procedures, and parties are free to use any one or all three in
respect of a dispute.

249. In 1977, the Assenbly of Heads of State and Covernment of the Organisation of
African Unity, with a view to rendering the Commi ssion nore flexible and nore apt
to respond to the urgencies of intra-African disputes, decided to suspend the

el ection of the Conm ssion's menbers and provisionally appoint an ad hoc Commttee
conmposed of nine States plus three other possible nenbers to be appointed by the
QAU Chai rman. 285/

250. Wiile the possibility always exists for QAU to reactivate the Comm ssion or
the ad hoc Conmittee discussed above, in practice QAU has had recourse to ot her
procedures in a nunber of peaceful settlenent of disputes issues in which it has

281/ The Conmi ssion consists of 21 nenbers of different nationalities el ected
by the Assenbly of Heads of States and Government for aperiod of five years. For
text of the 1964 Cairo Protocol, see International Legal Materials, vol. Il
(1964), p. 1116.

282/ 1964 Protocol, article X Il

2837 Ilbid., articles XIV and XV 1

284/ 1bid., article XIX

285/ See Dispute Setflement in Public International Law. texts and materials,

conpi l ed by Karin Cellers-Frahm and Nerbert Wihler {Berlin/Hei del berg/ New York
Springer-Verlag, 1984), pp. 150-151 and 156- 157.

-119-



been involved. It has done so through the Council of Mnisters and the Assenbly of
Heads of State and Governnent and through the creation of special or ad hoc
conmmittees other than the one nentioned in paragraph 249 above. It has also used
the good offices of sone African statesnen. 286/

(d) European Convention for the Peaceful Settlenment of Disputes (Council of Europe)

251. The 1957 European Convention for the Peaceful Settlenent of Disputes 287/ is
based on the distinction between |egal disputes, as defined in Article 36,

paragraph 2, of the Statute of the International Court of Justice and other
(non-legal) disputes. Wth regard to legal disputes, the parties to the Convention
undertake to accept the conpul sory jurisdiction of the International Court of
Justice. 288/ This notwithstanding, the parties to a |egal dispute nay agree to
resort to the procedure of conciliation before submtting the dispute to the
International Court of Justice. 289/

252. Wth regard to non-legal disputes (i.e., disputes other than those enunerated
inarticle 36, paragraph 2, of the IC) Statute), the follow ng neans of settlenent
are provided by the European Convention: (a) conciliation, unless the parties to
such a dispute agree to submt it to an arbitral tribunal without prior recourse to
conciliation: 290/ and (b) arbitration, for all non-legal disputes which have not
been settled by conciliation either because the parties have agreed not to have
prior recourse to it or because conciliation has failed. 291/

253. Wiile it is not possible, under the terms of the Convention, for a party
thereto not to accept the conpul sory jurisdiction of the International Court of
Justice with regard to legal disputes, the Convention permts that on depositing
its instrument of ratification a party may declare that it will not be bound by the
provi si ons concerning arbitration or those concerning both arbitration and
conciliation. 292/ Some States have chosen to submt such reservations

254. Furthernore, if the parties to a dispute agree to subnit a dispute to another

procedure of peaceful settlenment, the provisions of the Convention do not apply.
The only restriction in this connection is that in respect of |egal disputes the

286/ See al so paragraphs 278 and 279 bel ow.

287/ See note 260, supra.

288/ European Convention on Peaceful Settlement of Disputes (supra. note 260).
article 1.

2897 | bid., article 2 (2).
290/ Thid., article 4.
291/ |l bid., article 19.

2927 lbid., article 34.
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parties shall refrain frominvoking, as between thensel ves, agreements which do not
provide for a procedure entailing binding decisions. 293/

(e} conference on Security and Cooperation in Europe (CSCE)

255. I'n accordance with provisions contained in the 1975 Hel sinki Final Act of the
Conference on Security and Cooperation in Europe (CSCE), 294/ and subsequent

rel evant documents, such as the 1990 Charter of Paris for a New Europe 295/ and the
1991 Valleta Report of the CSCE Meeting of Experts on Peaceful Settlenent of

Di sputes, 296/ participating States will endeavour to reach a peaceful, rapid and
equi table solution of disputes among them on the basis of international |aw, by
means such as negotiation, inquiry, nediation, conciliation, arbitration, judicia
settlenment or other peaceful means of their own choice, including any settlenent
procedure agreed to in advance of disputes to which they are parties. 291/

256. If the parties are unable, within a reasonable period of tine, to settle the
dispute by direct consultation or negotiation, or to agree upon an appropriate
procedure, any party to the dispute may request the establishnent of a CSCE Dispute
Settlement Mechani sm by notifying the other party or parties to the dispute. 298/
The parties to the dispute have a |arge neasure of participation in the selection
of nenbers of the Mechanism enjoying the right to reject several proposed

nmenbers.  However, the relevant provisions also ensure that individual rejections
by parties to the dispute or the failure by any party to make a pronouncenent on
the nom nations shall not prevent in the end the establishnent of a Mechanism 299/

257. Once established, the Mechanismw |l seek such informati on and conments from

: the parties, as will enable it to assist the parties in identifying suitable

procedures for the settlenent of the dispute. The Mechanism may offer general or
specific comments or advice relating to the inception or resunption of a process of

negotiation anong the parties, or to the adoption of any other dispute settlenent
- procedure in relation to the circunmstances of the dispute or to any aspect of any

such procedure. |f the parties so agree, they nmay entrust the Mechani smwith

293/ Ibid., article 28: see al so paragraph 284 bel ow for exanpl es of
application of the Convention

294/ 1LM, 1975, p. 1292 and ff.

295/ A/45/859, annex.

296/ Report of the Meetings of Experts on Peaceful Settlement of Disputes,
Val leta, 1991. The neeting was held in January-February 1991 to fulfil the nandate
given by the Vienna (1986) and Paris (1990) sessions of the CSCE and the report is

“to be considered at the next meeting of the Council of CSCE (International Legal

=

Materialsg, vol . XXX, p. 382).

297/ 1075 Helsinki Final Act, Chapter V. 1001 va) teti Repnrt, Sections |
andiry.

298/ 1991 Val leta Report, Section IV

299/ | bid., Section V, paras. 1 to 5.
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fact-finding or expert functions as well as with binding powers regarding the
partial or total settlenent of the dispute. 300/

258. In three specific instances, the systemset up by the CSCE contenplates the
intervention of another organ, nanely the Commttee of Senior Officials, 301/ in
the settlenent of a dispute:

(a) If after considering in good faith and in a spirit of cooperation the
advi ce and coment of the Mechanism the parties are unable, within a reasonable
time, to settle the dispute, any party to the dispute may so notify the Mechani sm
and the other party, whereupon any party maybring that circunstance to the
attention of the Commttee of Senior Oficials. 302/

(b) Notwithstanding a request by a party to the dispute, the Mechanism will
not be established or continued if another party considers that because the dispute
rai ses issues concerning its territorial integrity, or national defence, title to
sovereignty over land-territory, or conpeting clains with regard to the
jurisdiction over other areas, the Mechani sm should not be established or
continued. In that case, any other party to the dispute maybring that
circunstance to the attention of the Coomttee of Senior Oficials. 303/

(c) In the case of a dispute of inportance to peace, security or stability
anong the participating States in CSCE, any party to the dispute maybring it
before the Coommttee of Senior Oficials, wthout prejudice to the right of any
participating State to raise an issue within the CSCE process. 304/

(f) European and inter-Anerican systemsfor the protection of hunman rights

259. As the 1950 Rone Convention has been an inportant source of inspiration for
the 1969 Pact of San Jose, 305/ it maybe appropriate to exam ne both systems
together, indicating their simlarities and differences. Both conventions create a
procedural first stage involving organs with functions of nediation and
conciliation (European Comm ssion of Human Rights 306/ and Inter-Anerican

300/ I bid., Section XII.

301/ Conposed of representatives of Participating States in the Conference and
chaired by a representative of the State whose Mnister for Foreign Affairs had
been Chairman at the preceding neeting of the Council of Mnisters for Foreign
Affairs. See Charter of Paris, A/ 45/859, annex, Supplenmentary Docunent, |.B.
Institutional arrangenents: the Commttee of Senior Officials.

3027 1991 Valleta Report, Section IX

303/ Ibid., Section XI.

304/ Thid., Sertion IT.

305/ See note 262, supra.

306/ The European Conmi ssion consists ofa numbe:r ot members equal to that of
States Parties to the Convention;, they are elected for a period of six years by the
Committee of Mnisters of the Council of Europe.
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commission, 307/ respectively) and a possible second stage involving judicial
organs ( Eur opean Court of Human Rights 308/ and Inter-Anmerican Court of Human
Rights, 309/ respectively). The European Convention also contenplates the possible
intervention of a political organ, the Committee of Mnisters, with functions
partly mediatory and conciliatory and partly judicial. Under both systens the
applications or petitions, whether from States or individuals, must always be
referred in the first place to the Commi ssion. 310/

260. In the practice of both systens so far, the cases of individuals bringing
applications or communications alleging a breach of the Convention have been far
more nunerous than cases involving a State alleging the violation of Convention
provisions by another State. The latter are the only true cases in which both

regi onal systems may function as regional means for the peaceful settlenent of
disputes between States. In this connection, sone differences between both systens
areto be noted. Under the European Convention any State Party may bring before
the Commission a claimthat another State Party has violated the Convention
(article 24). Under the Inter-Amrerican Convention, however, a special declaration
is required fromboth the claimant and the defendant States whereby they recognize
t he conpetence of the Commission to receive and exam ne conmuni cations by which a
State Party alleges that another State Party has committed a violation of a human
right set forth in the Convention (article 45). Conversely, no special declaration
is required under the Inter-American systemfor individuals to bring cases before
the Commission alleging the violation of the Convention by a State (article 44),
whereas under the European system a special declaration by the defendant State is

required to have been made recognizing the Conmi ssion's conpetence in such cases
(article 25).

261. Under the European system, when cases concerning human rights violations have
been brought before the Commission by States rather than individuals, the procedure
has, with one exception, ended up before the Cormittee of Mnisters rather than the

3077 The Inter-Amrerican Conm ssion on Human Rights is conposed of seven

menbers el ected for a period of four years by the General Assenbly of the
or gani sat i on.

3087 The European Court of Human Rights consists of a nunber of judges equal
to that of the Menbers of the Council of Europe elected for nine years by the
Consul tative Assenbly of the Council.

309/ The Inter-Arerican Court of Human Rights ernsists of seven judges el ected
inthe General Assenbly of oasby a majority of stares rarties tO the 1969 Pact of
San Jose.

310/ 1950 European Convention, article 47: 1969 Pact of San José,

article 61 (2). The Committee of Mnisters of the Council of Europe consists of
the Mnisters for Foreign Affairs of Menber States of the Council.
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Court. 311/ This transpired, for instance, in the various cases concerning South
Tyrol, Geece and Turkey. 312/

262. The comng into functioning of the American systemis relatively recent and
its practice not yet very abundant. Apart from Che exercise by the Inter-Anerican
Court of its consultative jurisdiction, which does not fall under the concept of
"peaceful settlenent of di sputes between states", 313/ only three contentious cases
have been brought so far before the Court. They are all cases against the
Government of Honduras and were submitted by the Inter-American Conm ssion.

(g) African Charter on Human and Peoples' Ri ghts

263. Adopted under the aegis of the Organization of African Unity, the African
Charter adopted at Banjul created the African Comm ssion on Human and Peopl es

Ri ghts which may receive communications from States Parties to the Charter alleging
that another State Party to the Charter has violated the Charter's provisions. 314/
These conmuni cations may be nade either after the failure of a period of direct
negoti ati ons between the States concerned on the possible settlement of the hunman
rights dispute 315/ or directly to the Conmi ssion. 316/ The Conmm ssion may seek
all relevant information fromthe States concerned and al so has mediatory and
conciliatory functions, trying all appropriate nmeans to reach an am cable

solution. 317/ In cases of a series of serious or massive violations of human and

311/ |If the European Conmission fails in its conciliation functions and the
Court is notin a position to take cognizance of the case, either because it |acks
jurisdiction or because the case was not referred to it within a three-nonth
deadl ine or for any other reason, the Coomittee of Mnisters, after receiving a
report submtted to it by the Conm ssion, decides whether there has been a
violation of the Convention. The parties to the Convention undertake to consider
the Coomittee's decision as binding (1950 European Convention, article 32).

312/ Cf. Henry, G Schermers, International Institutional Law (1980), p. 335,
para. 550. See al so Council of Europe, Yearbook of the EuropeanConvention on
Human Rights, 1984, p. 267. European Commission Case Law. Interstate

applications. However, the exception was the Court's judgnent in Ireland
vs. United Kingdom

3137 At the request of various States Parties to the Convention, the Court has
i ssued several advisory opinions on the interpretation or application of the
Convention (1969 Pact of San José, article 64).

3147 1981 African Charter on Human and Peoples' Rights, articles 47 to 49.
The African Conm ssion consists of 11 nenbers serving in a personal capacity, who
are elected by the Assenbly of Heads of State and Government of the Organization of
African Unity (Banjul Charter, articles 31-33).

315/ 1bid., articles 47 and 48.

316/ Ibid., article 49.

317/ lbid., articles 51-53
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people's rights, the Conm ssion nay al so consider conmunications from States other
than parties to the Charter. 318/ In all cases the Conm ssion draws a report
stating its factual findings and its recommendations, which it transmts to the OAU
Assembly of Heads of State and Governnent. 319/

(h)y Eur n niti

264. Asregards the settlement of disputes between members of the European
Communities, the latter have undertaken not to submt a dispute concerning the
interpretation or the inplenmentation of the Treaty establishing the European
Econom ¢ Community of 25 March 1957 to any nmethod of settlement other than those
provided in the Treaty. 320/

265. Two organs are involved in the settlement of these disputes: (a) the
Comm ssion of the European Communities and (b) the Court of Justice. 321/

266. If a menber State considers that another nember State has failed to fulfil an
obligation under the Treaty establishing the Community, it nust first bring the
matter before the Comm ssion. 3227 The Comm ssion shall deliver a reasoned opinion
within three nonths but this opinionis not final. 323/ If the Conm ssion does not
meetits deadline or if the claimant party does not agree with the Comm ssion's
opinion or if the defendant party does not conmply with the opinion, the matter may
then be brought before the Court of Justice. 324/

267. The Court is thus conmpetent to decide on cases in which a State nmenber of the
Comuni ty considers that another nenmber State has failed to fulfil an obligation
under the Treaty but it also has jurisdiction on any dispute between nenber States
relating to the subject-natter of the Treaty if the dispute is submtted to it
under a special agreenent between the parties. 325/ If the Court finds that a

menber State has failed to fulfil an obligation under the Treaty, the State shal
be required to take the necessary nmeasures to conply with the judgenent. 326/

318/ Ibid., article 58.

319/ Ibid., articles 52, 53 and 58.

320/ 1957 EEC Treaty, article 219: see al so note 263 above.

321/ The Commi ssion consists of 17 menbers elected for a four-year termby the
Council of the European Communities. There nust be at |east one and no morethan
two nationals of each member State but comm ssioners act in a personal capacity and
are appoi nted by commonaccord of the Governments of the menber States

322/ 1957 EEC Treaty, article 170.

323/ | bid.

324/ | bid.

325/ Ibid., article 182.

326/ 1bid., article 171,
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(i) Economic Community of st Africa

268. As to disputes arising between nenbers of the Economic Community of West
Africa (ECOMS), regarding the interpretation or application of the Treaty under
which it was created, 327/ the latter provides that such disputes shall be amcably
settled by direct agreenent. 3287/ \Wenever such an amicable settlenent is not
possible, any party to the dispute mayrefer the nmatter to a Tribunal of the
Communi ty whose function will be to settle the dispute, through final decisions,
ensuring the observance of law and justice in the interpretation of the provisions
of the treaty. 329/

(i) Agreenents on shared management of resources

269. Provisions on the peaceful settlenent of disputes mayal so be found in some
regi onal agreements of a nultilateral nature concerning the shared managenent of
resources. 339/ Thus, the 1963 Agreement on navigation and econom c cooperation
between the States of the N ger Basin provides that any dispute arising between the
riparian States regarding the interpretation or application of the Agreement shall
be am cably settled by direct agreement between them or through the

i nter-governmental organieation contenplated in the Agreenent. Failing such
settlement, t he di spute shall be decided by arbitration, in particular by the
Commission of Mediation, Conciliation and Arbitration of the Organization of

African Unity, or by judicial settlement by the International Court of Justice. 331/

270. The 1956 Convention on the Canalization of the Mselle and the 1961 Protocol
on prevention of the pollution of the Mselle provide for direct negotiation. 332/
Failing this, the Convention contenplates arbitration, with a series of provisions
regul ating this procedure, including a special procedure for cases involving
urgency. 333/

271. The 1959 Lake laari agreenment provides that any dispute regardl ng the
application of the agreenent shall be settled by a mxed conm ssion conposed of two

menbers appoi nted by each party to the agreenent. Failing this procedure the

agreenent contenplates the settlenent of dispute through the diplomatic
channel . 334/

327/ Supra, note 263.

328/ 1975 ECOWAS Treaty, ibid., article 56.

329/ |lbid., articles 56 and 11.

330/ Supra, note 264.

331/ 1963 N ger Basin Agreenent, ibid., article 7.

3327 3.956 Convention, article 57 (for the 1961 Frotoen), see note 264. supra)
333/ Ibid., articles 59 and 60.

334/ 1959 Lake Inari Agreement{gupra, note 264), article 7.
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3. Actual resort to reaional agencies or arrangements
'n disbute settlenent

272. International practice shows that regional agencies or arrangements have dealt
with a nunmber of disputes, applying the relevant provisions on peaceful settlenent
contained in their constituent instruments aswell asprinciples derived from
subsequent practice. Further to the previous section of the present chapter, which
has exam ned in somedetail the institutional arrangements involved in the regional
procedures, the follow ng paragraphs will outline a brief account of actual

di sputes submtted by States to some of these regional procedures of peaceful
settlement.

(a) League of Arab States

273. An exanple ofintervention of the League Council as an arbitration organ is a
1949 dispute between Syria and Lebanon concerning extradition matters. After the

Counci| intervention, the parties agreed to submt their dispute to the Governnents
of Saudi Arabia and Eqypt, for arbitration. 335/

274. As to the Council's functions of good offices, mediation and conciliation, the
Counci| has considered that they also inply fact-finding activities and has
appointed commttees to that effect. Such was the case, for instance, in the 1958
Lebanon crisis, in which Lebanon conplained to the League Council about acts of
intervention of the United Arab Republic in the internal affairs of Lebanon as well
as in the 1962 Yenmen situation of internal civil strife; simlarly, in the 1963
boundary di spute between Al geria and Morocco and in the 1972 border dispute between
the Denocratic People's Republic of Yenen and the Yenen Arab Republic. 3367/

275. O'ten the League Council has included the Secretary-Ceneral in the special
bodies it has created for its nediation and fact-finding mssions. Exanples of the
latter are the 1948 and 1962 Yemensituations of interral civil strife and the 1963
boundary di spute between Al geria and Morocco. In some casesthe Council has vested
in the Secretary-Ceneral alone the functions of offering good offices, as in the
1961 situation involving the secession of Syria fromthe United Arab Republic. 337s

276. As far as ad hoc mechanisns are concerned, it maybe nentioned that. with
regard to the recent Lebanese crisis, the Special Arab Summit of the League, held
at Casabl anca from 23 to 26 may 1989, decided to constitute a H gh Committee
conposed of the Heads of State of Algeria, Mrocco and Saudi Arabia. The Hi gh
Committee was entrusted with the mssion of pronoting the convening of a neeting of
the menbers of the Lebanese Parlianent in order to discuss the adoption of

335/ Hussein A.Hassouna, "The League of Arab States andthe United Nations:
relations in the peaceful settlenent of disputes'*, Reaionalism and the United
Nations (United Nations Institute for Training and Research, 1979), p. 299. Al so,

hy the sane author: The League of Arab States andregiconal disputes (New York and
Lejdon, 19/%),

336/1bid., p. 312.

337/1Dbid., pp. 312-316.

-127-



political reforms, to proceed to the election of the President of the Republic and
to constitute a Governnment of national unity. 338/

(b) Organigation of American States

277. The Permanent Council may exercise a variety of functions, including good
offices, inquiry and fact-finding at the request of one party to a dispute. The
border conflict between Costa Rica and N caragua may be nentioned as an exanple of
their application. As a result of serious incidents having taken place on the
border between Costa Rica and N caragua, the Government of.Costa Rica had recourse
to the OQAS Permanent Council, which by neans of a resolution adopted on

7 June 1985 339/ requested the Governnents of Col onbia, Mexico, Panama and
Venezuela to forma fact-finding comrittee, with the participation of the
Secretary-General of QAS, to ascertain the events described by Costa Rica. After
carrying out an on-site investigation. the commttee reported to the Permanent
Council. After considering the report, 340/ on 11 July 1985 the Pernmanent Council
adopted a resolution in which it recomended to the Governments of N caragua and
Costa Rica that they proceed to start talks within the framework of the Contadora
countries' negotiating process. 341/ By the sane resol ution, the Permanent Council
decided to consider that the commttee's mandate was acconplished.

278. As for the role of the QAS Secretary-Ceneral hinself, further to his
participation in the above-nentioned fact-finding committee may be noted.
Furthermore, and as regards the global situation in Central Anerica, he has taken
the initiative of submtting on 18 Novenber 1986 an aide-nm&oire to the Governnents
of the five Central American States (Costa Rica, El Salvador, Guatenala, Honduras
and N caragua) and the eight CGovernments making up the Contadora and Support G oups
(Col ombi a, Mexico, Panama and Venezuela, and Argentina, Brazil, Peru and Uruguay
respectively), in which he explained the assistance that both organisations, singly
or jointly, could provide for the purpose of promoting the peace efforts of the two
Goups. As aresult of said initiative, the Contadora and Support Goup States
requested the participation of the two Secretaries-General (United Nations and OAS)

inavisit to the capitals of the five Central American countries, 342/ which took
pl ace in January 1987.

3387 See the final communiqué of the Special Arab Summit, held at Casabl anca
from23 to 26 May 1989, in: Actualft€ arabe (Centre arabe de docunentation et
d'information), vol. |X (203), p. 66 (juin 1989) (in French); see al so §/20789.

3397 See QOAS Permanent Council resol ution CP/Res. 427 {618/85).
340/ See the report ofthe Fact-Finding Commttee established by the Permanent

Council to investigate the conplaint filed by the Mnister of Foreign Affairs of
Costa Rica, oAasdocunent cp/doc. 1592185.

141/ See the resol ution adopted by the permanent t'nun- i1 of the Organization
of Amecjcan States ar its special meetinag held on 11 .ty VORS (A/740/737-5/17549,
annex IV). The Contodora countries are Col onbia. Mexico, ranamaand Venezuel a.

342/ See the report of the OAS Secretary-CGeneral to the Permanent Council on
29 January 1987, Sec. G, CP/ACTA: 685/87 (1987).
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279. On 7 August 1987, the Presidents of the five Central American countries signed
an agreement entitled "Procedure for the Establishnment of a Firmand Lasting Peace
in Central Anerica", better known as the Esquipulas Il Agreenent, 343/ which
established an International Verification and Foll owup Commi ssion to be conposed
of the Foreign Mnisters of the five Central Anerican States and of the Contadora
and Support Goup States as well as the two Secretaries-General. Therefore, the
0AS Ceneral Assenbly, by a resolution adopted on 14 Novenber 1987, 344/ authorised
the Secretary-Ceneral of OAS to continue carrying out the functions he had been
performng, nanely, participation in the International Verification and Follow up
Conmi ssion, and also requested himto provide every assistance to the Centra
American Governments in their efforts to achieve peace. The Internationa
Verification and Fol | ow-up Conm ssion met several tines from August 1987 to
January 1988 and reported to the signatories of the Esquipulas Il Agreenent on

14 January 1988. 345/

280. As part of the agreenents reached at Tela, Honduras, on 7 August 1989, the
five Central American States agreed on a Joint Plan for the Denobilization,
Repatriation and Relocation of the N caraguan Resistance and their Famlies, the
execntion Of which will be placed under the supervision of an International Support
and Verification Comm ssion (CIAav) whose nenbership includes the Secretary-Genera
of QOAS. 346/ Furthernore, the Secretary-General of QAS, together with the
Secretary-General of the United Nations, was requested by the indicated Plan to
certify that it had been fully inplenented.

281. As the Pact of Bogotd 3477/ is envisaged by the QOAS Charter (article 26) as the
special treaty which will establish the adequate nmeans for the settlenent of
disputes. contenplated in the OAS Charter, it is appropriate to nention here an
exanple of application of this treaty. It concerns the recent judgnent by the
International Court of Justice of 30 December 1988 on the case concerning Border
and Transborder Arned Actions (N caragua v. Honduras). The Court concluded, as

i nvoked by N caragua, that it had jurisdiction on the case under article XXXI of
t he ract of Bogota. 348/

(c) Organization Of African Unity

282. Several exanples may be given of ad hoc organs created either by the Counci
of Mnisters or by the Assenbly of Heads of State and CGovernnent in its efforts
towards the peaceful settlement of disputes among African States. Thus, after
arnmed incidents took place in Cctober 1963 between Al geria and Mrocco in
connection with a disputed area of the Sahara, and follow ng the persona

343/ For the text of the agreenent see A/ 42/521-S/ 19085, annex.

344/ See OAS Ceneral Assenbly resolution 870 (VII-0/R7).

345/ See A/43/720-5/20234.

146, Hee A44/451, annex.

347/ Supra. note 260,

348/ Border and Transborder Arnmed Actions (Njcaragua V. Honduras),
dJurisdiction and Admissibility.Judgment, |.C J. Reports 1988, p. 69.
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intervention of some heads of State, an extraordinary neeting of the Council of

M nisters was convened at which an ad hoc comm ssion was established to exam ne the
questions connected with the frontier dispute and nake recomendations for its
peaceful settlement. 349/ OQther cases of nediation by heads of State include the
following: in 1966, President Mbutu of Zaire, at the request of the QAU Assenbly,
medi ated in an ethnic conflict between Rwanda and Burundi; 350/ in 1972, the
President of Sonmalia and the Adm nistrative Secretary-General of OAU successfully

medi ated in serious troop clashes and border incidents between the United Republic
of Tanzania and Uganda. 351/

283. Furthernore, an ad hoc commttee was created by the Assenbly in 1971 to
attenpt to mediate in a conflict involving Quinea and Senegal on the extradition of
Quinean exiles alleged to have conmtted acts of government destabilization in
Quinea. 352/ Mre recently, the Assenbly of Heads of State and Government of the
Organiaation of African Unity created an Ad Hoc Commttee of Heads of State on
Western Sahara in order to find a peaceful solution to the ongoing conflict between
Morocco and the Popular Front for the Liberation of Saguia el-Hamra and Rio de Oro
(POLISARIO Front). That Ad Hoc Committee set up the Inplementation Committee of
Heads of State on Western Sahara to ensure the observance of a cease-fire that had
to be agreed upon between the parties to the dispute. A so, the Inplenmentation
Committee had t 0 organize and conduct a referendum under the auspices of QAU and

the United Nations, to enable the people of that territory to exercise their right
to self-determnation. 3537/

(a) European Convention for the Peaceful Settlement of Disputes (Council of Europe)

284. Two specific instances nmay be cited, as regards juridical settlement, in which
the Convention's provisions were invoked. First, they were invoked as a basis of
the International Court of Justice's jurisdiction in the 1969 North Sea Continenta
Shel f cases. The Convention also was at the basis of an agreement dated

17 July 1971 between Austria and Italy accepting the jurisdiction of the
International Court of Justice in connection with any dispute concerning the status
of the German-speaking mnority in the southern Tyrol. 354/

3497 Cf. David Meyers, "Intraregional conflict managenent by the Organization
of African Unity", lbnternatironal anizatioa, vol. 28 (1974), p. 354.

3507 Ibid., p. 359.

351/ | bid.

352/ | bid.

t53 7 cc. OAaUresolution ARG/res. 3.04 (XIX!,.

354/ Cf . Encyclopedia of Public International Low. vel. |, Settlenent of

di sputes, p. 58: K Sinther, "European Convention Rot the peaceful settlement of
di sputes".
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4. Relations between regional agencies or arrsngements
and the United hbtions in the field of the peaceful

settlement of | ocal d|5pu1e5

285. An inportant question concerns the harmonization of various provisions of the
Charter of the United Nations dealing with the respective conpetence of regiona
agencies or arrangenents under Article 52 of the Charter on the one hand and of the
United Nations organs, on the other, in the area of the peaceful settlenent of

| ocal disputes. These provisions are, mainly, Articles 34, 35, paragraph 1, and 52
of the Charter of the United Nations. Wile the States menbers of some regiona
bodi es have consistently observed the principle of "try first" the machinery of the
regi onal body concerned and have acquiesced in resolutions of their regional body
reaffirmng this principle, 355/ sone States menbers of other regional bodies have
insisted that disputes to which they are parties be handled directly by the
Security Council. 356/

286. A practice has evolved which tends to reconcile in a bal anced manner the
"regional” and the "universal" approaches represented by the positions described in
the preceding paragraph. Certainly, if the parties to a dispute agree ab initio to
resort to a regional agency or agreenent for the peaceful resolution of a |oca

di spute and both parties maintain this initial disposition throughout the various
stages of the regional procedure, then the regional attenpts to solve the |oca

di spute mayprove effective and fruitful, to the exclusion of the universal forum

287. The question really arises whenever one of the parties to a |local dispute has

reservations about the regional forumand is interested in having direct access to

the universal forumof the United Nations and brings the dispute to the attention
of the Security Council. Under such circunstances, the Security Council has
evolved a practice whereby it inscribes the matter in its agenda. After
consultations with the parties to the dispute and if the dispute has not yet becone
sufficiently acute as actually to endanger international peace and security, the
Council may decide, in accordance with Article 52, paragraphs 2 and 3, of the
Charter, to refer the dispute to the regional forum but keeping the matter inits
agenda, under review. The advantage of maintaining the dispute in the agenda of
the Security Council while the dispute is being handled in the regional forum and
the Council awaits the latter's report lies in the fact that if the dispute evol ves
into one actually endangering international peace and security, or if one of the

355/ See ECM, resolutions 1 (I) of 18 November tunt and & (XI1) of
? Septenber 1964 of the Council of Mnisters of oam.

356/ See the 1954 Guatemal a situation, Repertory of the Practice of Ynited

Nations Organg, vol. ||, 1955, article 52, para. 38, ana 1961 Conplaint by Cuba,
ibid,, Supplement Wo.3 1971, article 52, paras. 29 and 30.
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parties to the dispute deemsthe regional procedure to have failed in its attenpts
to settle the controversy, the Security Council may resumeinmediately its

consideration of the dispute without a prior discussion of the advisability of
i ncorporating the matterinto its agenda. 357/

357/ See, _inter alia, the 1960 conpl ai nt by Cuba, Repertory of the Practice of
United Nations Organs, vol. II, Suppl ement No. 3, 1971, article 52, paras. 32-36,

Security Council resolution 144 (1960) of 19 July 1960, and 1964 complaint by
Panama, ibid., paras. 49-64, as well as Security Council resolution 199 (1964) of
30 Decenber 1964. Cf. also chapter Il on "Agenda" of the provisional rules of
procedure of the Security Council (United Nations pvhl ienat ion, Sales No. E.83.1.4),
in particwlar rule® and 10, which reed as follnws:: “"RnJed. The first item of
the provisional agenda for each meeting of the $ecwmity Conuncil shallbet he

adopt ion of the agenda. Rule 10. Any item of the ngendn f a meeting of the
Security Council, consideration of which has not lLiren anmpleted at that meeting,

shall, unless the Security Council otherwise decides, automatically be included

in
t he agenda of the next meeting.”

-132-



|. Qher peaceful neans

1. Miin characteristics and leaqal franmework

288. The list of meansfor the peaceful settlenment of disputes contained in
Article 33, paragraph 1, ofthe Charter ofthe United Nations is conpleted by the
phrase "other peaceful means". 358/ These words indicate that the list found in
that Article is not exhaustive, but is illustrative only. The obligation inposed
on States by Article 33, paragraph 1, of the Charter - and by a nunber of treaties
in which the terns of that provision are incorporated 359/ is that they nust
endeavour to settle their disputes by the use of peaceful procedures. To this end
they nay use any procedure they wi sh and on the use of which they can agree,
provided that it is peaceful in nature. States are therefore free to use that
particul ar means which they consider mostapt for the settlenent of the particular
di spute with which they are faced, 360/ provided that it falls within the framework
of Article 33, paragraph 1, of the Charter, even if it is not specifically listed
t herein.

2. Resort to other peaceful neans

289. Exanpl es maybe found of cases in which States have endeavoured to settle, or
have provided for the settlenent of, their disputes by the use of neans which
constitute "other peaceful means**within the neaning of Article 33, paragraph 1, of
the Charter. Analysis of the practice adopted up to now by States reveal s that
while in certain ofthese cases the means which States have used, or for which they
have provided, are conpletely novel in character, in a majority of cases the neans
whi ch States have used or provided for represent adaptations or conbinations of
famliar neans of settlement. The means which comew thin the scope of the present
section of the handbook maytherefore be considered to fall into three broad

358/ See al so the second paragraph of the second principle proclained in the
preanble to the Friendly Rel ations Decl aration (supra, chap. I, para. 2), as wel |
as section |, paragraph 5, of the Manila Declaration (ibid.).

3597 See, for exanple, article XI (1) of the Antarctic Treaty, signed at
Washi ngton on 1 Decenber 1959, United Nations, Treatv Series, vol. 402, p. 71: and
article 32 (1) of the United Nations Convention against Illegal Traffic in Narcotic
Drugs and Psychotropi ¢ Substances, done at Vienna on 20 Decenber 1988 (E/CONF.82/15
and Corr.2).

360/ In this connection, it may be recalled that under section |, paragraph 5,
of the Manila Declaration the parties to a dispute are enjoined to "agree on such
peacef ul means as may be appropriate to the circunmstances and nature of the
dispute” in hand. A simlar injunction can be found in article 15 (2) of the
Agreement Governing the Activities of States on the Mon and Qther Celestial Bodies
(CGeneral Assenbly resolution 34s/68 of 5 Decenber 1979, annex).
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»
cat egori es: (a) those constituting entirely novel neans which are not adaptations :
or conbinations of the famliar neans of settlenment described in the preceding
sections of the present chapter; (b) those constituting adaptations of one of-the
famliar means of settlement; and (e) those constituting conbinations, in the work
of a single organ charged with resolving the dispute, of two or nore of the
famliar means ofsettlenent.

(a) Novel neans which do not consist in the adantation or conbination of famliat
means

290. States often make provision for or use of means of peaceful settlement which
do not appear in the list of specific means contained in Article 33, paragraph 1

of the Charter and whose originality does not reside in the manner in which those
means are adapted or conbined. Certain of these means - nanely, consultations,
international conferences and good offices - are described el sewhere in the present

handbook and do not call for further discussion here; 3617 but there do exist
ot hers.

291. A novel procedure not listed in Article 33, paragraph 1, of the Charter which
States may choose to enploy consists in the referral of their dispute for a ruling
to a political or non-judicial organ of an international organization. They may
agree that the ruling of that body is to be binding upon themor they nay agree
that it is to be advisory in nature only, but in either case the procedure nerits
consideration as a means of settlenent which is distinct both fromthe famliar
means described in the other sections of this chapter and fromthe less famliar
means described el sewhere in this section; at |east where the dispute to be settled
Is predomnantly legal in nature.

292. The constituent instruments of many international orqganizations provide that
disputes relating to their interpretation and application are to be referred for a
ruling to the political or non-judicial organs of those organizations. The

rel evant provisions of these instruments are reviewed el sewhere in the present
handbook and do not call forfurther analysis here. 362/ However, States often
choose to enploy a simlar procedure to settle disputes arising out of treaties

whi ch are not the constituent instrunents of international organizations. In such
cases, they typically designate as the body to which their disputes are to be
referred an organ of that international orqanization whose responsibilities include
the matter which is the subject of the treaty between them

293. For exanple, many treaties dealing with aviation matters provide that disputes
relating to their interpretation or application are to be referred for a ruling to
the Council of the International Cvil Aviation Organization. 363/ Sonetines it is

361/ For consultations, see chap. Il.A |, para. 24; for internationa
conferences, see chap. II.A.1, para. 41. for good offices, see chap. Il, sect. C
3627 See chaps. IIl and IV bel ow

3637 O to its predecessor, the Interim Council of the Provisiona
International Gvil Aviation Oganization
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stipulated that the ruling ofthat body is to have the status of an advisory
report. 364/ Thus, for exanple, the Agreenent between the Government of the United
States of America and the CGovernnent of the United Kingdomrelating to Air Services
between their respective Territories, signed at Bernuda on 11 February 1946, 365/
provided in its article 9 that:

"Except as otherwise provided in this Agreenent orin its Annex, any
di spute between the Contracting Parties relating to the interpretation or
application of this Agreement or its Annex which cannot be settled through
consultations shall be referred for an advisory report to the Interim Counci
of the Provisional International Cvil Aviation Organisation . . . or its
successor. *'

Li kewi se, the North Atlantic Weather Stations Agreenent, signed at London on
12 May 1949, 3667 provides in its article XV that:

»“any dispute relating to the interpretation or application ofthis
Agreenment or Annex |l, which is not settled by negotiation, shall, upon the
request of any Contracting CGovernnent party to the dispute, be referred to the
Council [of the International Gvil Aviation Organisation] for its
recomendati on. "

On other occasions, the treaty stipulates that the ruling of the Council is to be
bi ndi ng upon the parties to the dispute. Thus, for exanple, the Agreenent between
the Governnment of the Kingdom of Thailand and the Government of the United Kingdom
of Geat Britain and Northern Ireland for Air Services between and beyond their
respective Territories, signed at Bangkok on 10 Novenber 1950, 367/ provides in its
article 9 that:

2. ... either Contracting Party nmay submt the dispute for decision to
any tribunal conpetent to decide it which may hereafter be established within
the International Gvil Aviation Oganisation or, if there is not such
tribunal, to the Council of the said O ganisation

364/ Cccasionally it is further provided that the parties to the dispute are
to endeavour, within certain limts, to secure the inplenmentation of the advice
contained in the report. Cf. the provisions referred to in paragraphs 300 and 301
of the present section. Indeed, a provision of this type is usual in those
bilateral air services agreenents which provide for the reference of disputes to
the I CAO Council for an advisory report. See, for example, article VIII of the Air
Transport Agreement between the Government of the United Kingdom and the Government
of the United States of Brazil, signed at Rio de Janeiro on 31 Cctober 1946; United
Nations, Treaty Series, vol. 11, p. 115.

365/ Ibid., vol. 3, p. 253.
3667 Ibid., vol. 101, p. 91
367/ I bid., vol. 96, p. 77.
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“3. The Contracting Parties undertake to conply with any decision given
under paragraph 2 of this article.”

294. A procedure closely analaqous to the one described above consists in the
subm ssion of a dispute for an advisory report to a panel of experts which, while
it is not an organ of an international orqanization, is nevertheless a non-judicia
body operating within its framework. An exanple of a treaty which envisages the
use of such a procedure is the International Plant Protection Convention, done at
Rome on 6 Decenber 1951, 368/ which provides in its article I X

"1. If there is any dispute regarding the interpretation or application
of this Convention, or if a contracting Governnment considers that any action
by another contracting Governnent is in conflict with the obligations of the
latter under articles V and VI of this Convention . . . the Government or
CGovernments concerned may request the Director-Ceneral of FAOto appoint a
conmttee to consider the question in dispute.

*2. The Director-Ceneral of FAO shall thereupon, after consultation with
the Governments concerned, appoint a conmttee of experts which shall include
representatives of those Governnents .

»3. The contracting Governments agree that the recomrendations of such a
commttee, while not binding in character, will become the basis for renewed
consi deration by the Governments concerned of the matter out of which the
di sagreenent arose,"

295. An unusual nethod for the settlement of disputes arising under a treaty is to
be found in sone of the agreenents concluded by the Nucl ear Regul atory Conm ssion
of the United States. For exanple, the Agreement on Research Participation and
Techni cal Exchange between the United States Nucl ear Regul atory Comm ssion (USNRC)
and the Federal Mnistry for Research and Technol ogy of the Federal Republic of
Germany (FRGWRT) in the USNRC Loss of Fluid Test (LOFT) Research Program covering a
Four-year Period, signed at Washington on 20 June 1975, 369/ provides in its
article VI (A

"Any di sputes between the USNRC and FRGVRT concerning the application or
interpretation of this Agreenent that is not settled through consultation
shall be submtted to the jurisdiction of the United States federal courts.

3687 Ibid., vol. 150, p. 67. For other simlar provisions, see, for exanple,
the Constitution of the European Conm ssion for the Control of Foot-and-Muth
D sease, approved by the Conference of the Food and Agriculture O ganization of the
United Nations at its seventh session in Rone on 11 Decenber 1953, ibid., vol. 191,
p. 285, article XVIl; Convention on the Prohibition of Mlitary or any other
Hostile Use of Environmental Mdification Techniques, General Assenbly resolution
31772 of 10 Decenber 1976, annex; and ibid., vol. 1108, p. 151: article V and
annex, para. 1.

369/ I bid., vol. 1066, p. 211
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This agreement shall be construed in accordance with the internal federal |aw
applicable in the appropriate United States courts, to agreenents to which the
Government of the United States is a party.”

An identically worded provision is to be found in article VI (A)ofthe Agreenent
on Research Participation and Technical Exchange between the United States Nucl ear
Regul at ory Conm ssion and the Nordic Goup (Forsogaanlaeq Riso, Denmark; Valtion
Tekni | linen Tutki nuskeskus, Finland; Institut for Atomerenerqi, Norway; and

Ab Atonenerqi, Sweden) in the USNRC LOFT Research Program and the Nordic Norhav
Project covering a Four-year Period, concluded on 15 Septenber 1976. 370/

(b) Adaptations offamiliar means

296. As has been noted in the preceding sections ofthe present chapter, States are
free to nake adaptations to nost of the nmeans of settlenent listed in Article 33,
paragraph 1, of the Charter. States mght exercise this power of adaptation in
such a way as to change the very nature of what m ght otherw se be considered a
famliar method of settlement and thereby create a distinct, new process.

297. For exanple, it is an essential feature of conciliation that the concl usions
contained in the report of the conciliator are proposals only, and it renains
within the unfettered discretion of the parties whether or not to accept them the
purpose of conciliation is to facilitate, and not to replace the need for,
negotiations between the parties. 371/ Consequently, forthe parties to a dispute
to agree in advance to accept as binding and to abide by the terns of the
settlement proferred by the conciliator would be to alter the very nature and
outcome of the process. Those cases in which States have assuned such an

obligation should therefore be considered instances of a distinct adaptation of
conci liation.

298. Arecent exanple of an agreenment between States to adapt the method Of
conciliation so as to nake binding the report of the conciliator is the Treaty
Establ i shing the Organisation of Eastern Caribbean States, done at Baaseterre on
18 June 1981, 372/ article 14 (3) of which provides:

3707 Ibid., vol. 1088, p. 53. See also the Agreenent on Research
Participation and Technical Exchange between the United States Nuclear Regul atory
Conmi ssion and the Osterreichische Studi engesellschaft fiir Atomenergie in the USNRC
PBF Research Program covering a Four-year Period, signed on 25 February and on
3 March 1977, ibid., vol. 1087, p. 267, article V.

3717 See chap. 11.E.1, pera. 140.
372/ International Legal Materials,-e¢l. XX (1981), p. 1166. . the last
sentence of article 85 (7) of the Convention on the Representation of States in

their Relations with International O ganizations of a Universal Character, done at
Vienna on 14 March 1975, United Nations, Juridical Yearbook 19285. p. 87.
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“"Any decisions or reconmrendations of the Conciliation Conmi ssion in resolution
of the dispute shall be final and binding on the Menber States."”

Simlarly, annex A, paragraph 6, ofthat Treaty provides:

“..s. The report of the [Conciliation] Comm ssion, including any concl usions

stated therein regarding the facts or questions of |law, shall be binding upon
the parties.”

299. States may also agree that while the report of the conciliator is not to be

bi ndi ng upon themthey are nevertheless to be under an obligation to consider in
good faith the reconmendations which it contains or to make them the basis oftheir
future negotiations. Thus, for exanple, article 11 (5) of the Convention for the
Protection of the Ozone Layer, done at Vienna on 22 March 1985, 373/ provides in
its article 11 (5) that:

"The [Conciliation] Comm ssion shall render a final and reconmendatory award,
whi ch the parties shall consider in good faith."

A provision of this type gives to the report of the conciliator a legal inportance
greater than that which is typically enjoyed by such a docunent. Cases in which
States have assumed an obligation of the kind described thus involve a departure
fromthe traditional practice of conciliation. They should consequently be

consi dered instances of a distinct adaptation of that method.

300. It is an essential feature of mediation that the ternms of settlenment presented
to the parties by the nmediator are proposals only, and it remains within the
unfettered discretion of the parties whether or not to accept them 374/
Consequently, for the parties to a dispute to agree in advance to abide by the
terms of the settlenent placed before themby the mediator would be to alter the
very nature and outcone of the process. Those cases in which States have agreed to
such an obligation should, therefore, be considered itstances of a distinct
adaptation of nediation.

301. France and New Zeal and nade use of a procedure of this type in order to settle
the dispute between themarising out of the sinking of the Rainbow Warrior.
Followi ng the intervention of the Prime Mnister of the Netherlands, who proffered
the parties his good offices, the two States approached the Secretary-General of
the United Nations in order to ask him "to act as nediator in the dispute" between

373/ International Lecral Mterials, vol. XXVI (1987), p. 1529. See also the
| ast paragraph of article 9 ofthe Agreement between Iceland and Norway of
28 May 1980 (quoted in ibid., vol. XX (1981), at p. 799).

374/ See chap. 11.D.4, para. 138.
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them 3757 The Secretary-Ceneral indicated his willingness to & so. 376/ The two
States then proceeded to agree "to refer all of the problems between them arising
out of the Rainbow Warrior affair to the Secretary-General ofthe United Nations
for aruling**. 377/ They also "agreed to abide by his ruling". 378/ The
Secretary-General announced that he was willing to undertake this task and to nake
his ruling in the near future. 3797/ The "mandate" which the parties gave the
Secretary-CGeneral was to find solutions which "both respect[ed] and reconcile{d]"
the conflicting positions of the parties 3807/ and which at the same tine were both
"equitable and principled* . 381/ To this end, once each of the parties had
presented its position to himin a brief witten nmenorandum 382/ the
Secretary-Ceneral made contact with the parties through diplomatic channels *in
order to satisfy [hinmself] that [he] had a full and conplete understanding of their
respective positions and to be sure that [he was] able to produce a ruling" of that
type. 383/ He then proceeded to issue his ruling, one of the termsof which was
that *{t)he two Governnents should conclude and bring into force as soon as
possi bl e binding agreenments incorporating” the other.. substantive termsof his
ruling. 3847 The parties did this three days |later by means of three exchanges of
letters. 385/

302. It is one of the essential features of arbitration that it results in the
handi ng down of an award which is binding upon the parties to the dispute and

375/ Press statement issued on 17 June 1986 by the Prime Mnister of New
Zeal and.

3767 | bid.

3777 This agreement was announced in two statenents issued sinultaneously in
Paris and Wellington on 19 June 1986.

378/ | bid.

379/ SG/SM/3883.

3807 See the ruling of 6 July 1986 by the Secretary-Ceneral of the United
Nations, UNRIAA, vol. XIX p. 199, at p. 213.

381/ Supras, notes 377 and 380, p. 212.

382/ Supra, note 269, pp. 291 and 207.

3837 Ibid., p. 212. The information bulletin issued by the French Governnent
foll owing the handing down of the Secretary-General's ruling stated that the
parties "sont . . . demeurées en contact étroit avec 18 Secrétaire général™
(Information Bulletin 128186 dated 8 July 1986).

384/ | bid., p. 215.

385/ Ibid., pp. 216-221.
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which they are obligated to inplenent. 3867/ However, States are free to alter even
this aspect of the arbitral process if they so wish, and to agreein advance that
the award of the arbitral tribunal shall have the juridical nature of a
recommendati on only. Cases in which States have agreed that the award of an
arbitral tribunal is to have this character should be considered instances cf a
distinct adaptation of arbitration

303. Many exanpl es of such provisions can be found in State practice. In sone
cases, the dispute-settlenent clause or compromis does not, either explicitly or
inmplicitly, inpose on the States party to the arbitration.any obligation to conply
with the conclusions set forth in the award of the arbitral tribunal, though it nay
i mpose on them an obligation to give those findings synpathetic consideration.

Thus, for exanple, the Convention on International Liability for Danage Caused by
Space (bjects, opened for signature at London, Mscow and Washi ngton on

29 March 1972, 387/ provides inits article XIX (2) that:

"The decision of the (O ains] Comm ssion shall be final and bindina if the
parties have so aareed; ot herw se the Commi ssion shall render a final and
recomrendatory award, which the parties shall consider in good faith."
(enphasi s added)

304. In other cases, States, while agreeing that the award of the arbitral tribuna
is to have the status of a reconmendation rather than of a binding decision, also
undertake, within certain limts, to endeavour to secure the inplenmentation of the
conclusions contained in the award. Thus, for exanple, the Ar Transport Agreenent
between the Government of the United States of America and the Government of Italy,
signed at Rome on 6 February 1948, 388/ provided in its article 12 that:

"Except as otherwi se provided in the present Agreement or its Annex, any

di spute between the contracting parties relative to the interpretation or
application of the present Agreenent or its Annex, which cannot be settled
through consultation, shall be submtted for an advisory report "2 a tribuna

of three arbitrators . . . The executive authorities of the contracting parties
wll use their best efforts under the powers available to themto put into
effect the opinion expressed in any such advisory report . ..**

In 1964, the United States and Italy decided to take to arbitration under that
article a dispute which had arisen between them concerning the interpretation of

386/ See chap. 1I.F.3, para. 192.

3877 United Nations, Treaty Series, vol. 961, p. 187.
388/ Ibid., vol. 73, p. 113,
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the 1948 Agreenent; 389/ and in the follow ng year the arbitral tribuna
constitated pursuant to that compromis handed down its advisory opinion. 390/

305. A further exanple of such a provision can be found in article X of the
Agreerment between the Governnment of the United States of America and the

Provi sional Governnent of the French Republic relating to Air Services between
their respective Territories, signed at Paris on 27 March 1946, 391/ as amended in
1951. 392/ That article is alnost indistinguishable fromarticle 12 of the United
States-ltaly agreenent of 1948, in that it provides for an arbitral award which is
to have the status of an "advisory report" but also contains an undertaking by the
parties to endeavour, within certain limts, 393/ to inplenent the advice which it
contains. However, when in 1962-1963 the United States and France deci ded to take
to arbitration under article X a dispute which had arisen between themrelating to
the 1946 Agreenent 394/ they agreed in an exchange of letters "to consider the
decision of the Arbitral Tribunal in this dispute, as binding upon [then]". 395/
Moreover, when a further aviation dispute arose between the two States in 1978,
they agreed in clause 2 of the agreenent by which they subnmitted the dispute to

389/ Conprom se [sic] of Arbitration between the Government of the United
States of Anmerica and the CGovernment of the Italian Republic, signed at Rone on
30 June 1964; ibid., vol. 529, p. 314.

390/ Advisory Qpinion of Arbitral Tribunal constituted in virtue of the
Compromis Signed at Rome on 30 June 1964 by the Governments of the United States of
Anerica and the Italian Republic, UNRIAA vol. XVI, p. 81

391/ United Nations, Treaty Series, vol. 139, p. 114

392/ Exchange of Notes Constituting an Agreement Anending article X of the
Agreement of 27 March 1946 between the Government of the United States of Anerica
and the Provisional Governnment of the French Republic relating to Air Services
between their respective Territories, done at Paris on 19 March 1951, ibid.,
vol. 139, p. 151.

393/ In the English text, these limts are specified in termsidentical to
those used in article 12 of the United States-ltaly agreenent. The French text
which is equally authentic, provides: *les parties contractantes feront de |eur
meux dans les limtes de leurs pouvoirs légaux pour donner effet a |'avis
consul tatif". (enphasis added)

394/ Compromis of Arbitration between the Governnent of the United States of
Anerica and the CGovernment of the French Republic relating to the Agreenment between
the Governnents of the United States of America and France relating to Air Services
between their respective Territories signed at Paris on 27 March 1946, as anended,
signed at Paris on 22 January 1963, ibid., vol. 473, p. 3.

395/ Decision of the Arbitration Tribunal established pursuant to the
Arbitration Agreenent signed at Paris on22 January 1963 between the United States
of America and France, given at Geneva on 22 Decenber 1963, UNRI AA, vol. XVI, p. 11
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arbitration under article X of the 1946 Agreenent that, while the award of the
arbitral tribunal on the second of the two questions put to it was to be advisory
only, as envisaged by article X, its award on the first question was to be

bi nding. 3967 It should therefore be realized that, while States may agree to
settle their future disputes by enploying a procedure in which the process of
arbitration is nodified in such a way as to make the award of the arbitral tribuna
recommendatory only, they are neverthel ess free, when they use that procedure to
settle a particular dispute, to agree that it should nevertheless result in a
deci sion which is legally binding upon them 397/

(¢) Conbination of two or nore fanmliar nmeans in the work of a single organ

306. Wiile it is by no meansuncommon for a treaty to envisage the sequenti al
application to a given dispute of several different neans of settlement, 3987 it is
more unusual for a treaty to provide for two - or nore - different nethods to be
applied sequentially by one and the sane organ. The procedures instituted by such
treaties merit consideration as autonormous neans of dispute settlement, distinct
fromthe two nethods of which they are a conmbination. It is for this reason that
conci liation, which involves the sequential discharge by one organ of the tasks of
inquiry and nediation, 3997 is listed in Article 33, paragraph 1, of the Charter as
a discrete nmeans ofsettlenent, distinct fromboth of those other two nethods.

396/ Compromis of Arbitration between the Government of the United States of
Anerica and the Governnent of the French Republic, signed at WAshington on
11 July 1978; United Nations, Treaty Series, vol. 1106, p. 195. dauses 9, 10
and 11 of this agreement accordingly describe the award of the tribunal as "a
deci sion and advisory report*".

397/ Cases exist of dispute-settlenent clauses and compromis which appear to
provide for a departure fromone of the essential features of arbitration, in so
far as they stipulate that the award of the arbitral tribunal is to be advisory
only, but which do in fact inpose on the States parties an obligation to inplenent
in full the advice which the arbitral award contains. See, for exanple,
paragraphs 1 and 5 of the Agreement between the Governments of the French Republic,
the United Kingdom of Geat Britain and Northern Ireland and the United States of
Anerica for the Submi ssion to an Arbitrator of Certain Clains with respect to Gold

Looted by the Germans from Ronme in 1943, signed at Washington on 25 April 1951
ibid., vol. 91, p. 21

398/ See, for exanple, the instruments cited in chapter |1, section Eof the
handbook, notes 91 and 92; article 286 of the 1982 United Nations Convention on the
Law of t he sea; articles 65 (3) and 66 ofthe 1969 Vienna Convention on the Law of
Treaties: and article 21 of the 1928 CGeneral Act forthe Pacific Settlenment of
Di sput es.

399/ See chap. 11.D. 1, para. 123.
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307. The two nethods of conciliation and arbitration may be conbined and

adm nistered by a single organ. This nay occur where a treaty, in addition to
enmpowering an arbitral tribunal to hand down a binding decision, also authorizes
that body, before issuing its final award, to try to bring the parties to an

am cabl e settlement of their dispute by proposing to themthe terms ofa
satisfactory solution. Thus, for exanple, the Agreenent on Econonic and Technica
Cooperation between the Governnent of the Kingdom of the Netherlands and the
CGovernment of the Republic of Senegal, signed at Dakar on 12 June 1965, 400/
provides in its article 6 (5) that:

“... Before giving its verdict, [the arbitral tribunal] may, at any stage of
the proceedings, propose an amcable settlenent of the dispute to be agreed by
the Parties.”

Sometimes the exercise of this power of conciliation is nade mandatory, rather than
optional, the arbitral tribunal being enmpowered to proceed to hand down a binding
award only after it has first tried and failed to persuade the parties to resolve
their differences by proposing to themthe terns of a possible settlenent. Thus
the Agreenent concerning Air Services between France and Kuwait, signed at Kuwait
on 5 January 1975, 401/ provides in its article 14 (4) that:

*If the arbitral tribunal cannot arrive at an am cable settlenent of the
dispute, it shall take a decision by majority vote . .."

308. Arecent exanple of an agreement between States thus to conbine in the work of
a single organ the nmethods of conciliation and arbitration, it being incumbent upon
the arbitral tribunal to explore the possibilities of conciliation before
proceeding to hand down an award, is the Arbitration Compromis between Israel and
Egypt, done at Giza on 11 Septenber 1986. 402/ By article Il of that agreenent,

| srael and Egypt submtted a dispute concerning the demarcation of a portion of
their land boundary for decision by a five-nmenber arbitral tribunal. At the same
tine, they also agreed, in article IX that

"1l. A three-menber chanmber of the [arbitration] Tribunal shall explore the
possibilities of a settlement of the dispute. The three nenbers shall be the
two national arbitrators and, as selected by the President of the

Tribunal . . . . one of the two non-national arbitrators

"2. ... [Tlhis chanber shall give thorough consideration to the suggestions
made by any nenber of the chanber for a proposed recomrendati on concerning a
settlenment of the dispute . . . Any proposed recomrendati on concerning a

settlement of the dispute which obtains the approval of the three nenbers of
the chanber will be reported as a recomendation to the parties not later than
the conpletion of the exchange of witten pleadings .

400/ United Nations, Treatv Series, vol. 602, p. 231.
401/ Ibid., vol. 1072, p. 353.

402/ |nternational lLegal Miterials, vol. XXVI (1987), p. 2.
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"3. The arbitration process shall termnate in the event the parties jointly
informthe Tribunal in witing that they have decided to accept a
recommendati on of the chanber and that they have decided that the arbitration
process should cease. O herwise, the arbitration process shall continue in
accordance with this ConDroms.

"4, Al work pursuant to the above paragraphs absolutely shall not delay the
arbitration process . "

Athree-nenber chamber of the arbitral tribunal was constituted pursuant to
paragraph (1) of the article, but in spite of the efforts of the chanber to find a
proposal which mght prove acceptable to both of the States party to the
arbitration, it was unable to place beforethem any recomrendation for a settlement
of the dispute. 4037 The arbitration tribunal, consequently, proceeded, in
accordance with paragraph (3), to hear the parties' oral arguments to hand down an
awar d. 404/

309. The methods of conciliation and arbitration may al so be conbined in the work
of a single organ in a manner rather different fromthat described in the two
precedi ng paragraphs. In addition to enpowering an arbitral tribunal to hand down
a binding award, States may also direct that body, at the sane tine as it issues
its award, to recomend to themthe manner in which they should agree to inplenent
the conclusions which it contains. Awell-known instance of a treaty in which
States did this is the Special Agreement for the Subm ssion of Questions relating
to Fisheries on the North Atlantic Coast under the General Treaty of Arbitration
concl uded between the United States and Geat Britain on 4 April 1908, signed at
Washi ngton on 27 January 1909. 405/ Under article 1 of that agreement, the United
States and Great Britain submtted a series of seven questions for binding decision
to a tribunal of arbitration. At the sane time, they also agreed, in article 4,
that:

"The tribunal shall reconmend for the consideration . . . of the Parties rules
and a method of procedure under which all questions which may arise in future
regarding the exercise of the liberties above referred to [which were the

subj ect of the seven questions submtted to the tribunal for its decision] may
be determ ned in accordance with the principles laid down in the award . ..*

403/ Award of 29 Septenber 1988 of the Egypt-Israel Arbitration Tribuna
Establ i shed in Accordance with the ConDrom s Signed 11 Septenber 1986, ibid.,
vol . XXVI| (1988), p. 1427, at paras. 8-11.

404/ | bid.

4057 Scott, The Hague Court Reports (supra, note 28), p. 147.
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The tribunal nmade several such reconmendations, 406/ sone of which were
subsequently accepted by the parties, albeit with certain nodifications. 407/

310. States may choose to conbine in the work of a single organ the nethod of
conciliation and that distinct means of settlenent, described above 408/ in which
the process of conciliation is adapted so asto yield a binding final report.

Thus, in addition to enpowering a conciliation commssion to hand down a binding
final report, States may al so authorize that body, before it issues such a report,
to try to induce themto settle their dispute am cably by proposing to themthe
terms of a possible solution. |Indeed, practice reveals that, if States choose to
give the fornmer power to a conciliation conmssion, they will usually choose al so
to give it the latter. Thus, for exanple, the Treaty Establishing the O ganisation
of Eastern Caribbean States, 409/ in addition to providing that the report ofthe
Conciliation Commission is to be binding, also stipulates, in its annex A,
paragraph 4, that:

"The Commission may draw the attention of the parties to the dispute to any
measures which might facilitate an amcable settlenent.*

311. States nay al so agree to conbine the two nethods of negotiation and
arbitration in the work of what is effectively a single organ. Usually, when
States enploy the two nethods sequentially, such a conbination does not occur,
things being so arranged that those persons who are responsible for the conduct of
t he negotiations do not subsequently sit as arbitrators in respect of the same
dispute. However, States nmay decide that this shall happen, thereby, in effect,
entrusting the tasks of negotiation and arbitration to a single organ. In such
cases, States usually charge the negotiations to a joint conm ssion, conposed of an
equal nunber of their representatives or of persons appointed by them 410/ Such a
conmmi ssion may be enpowered to agree upon a solution to the dispute which is

bi nding upon the parties, or it may be authorized sinply to fornulate the terms of
a draft settlenent which has to be placed before the parties for their approval.

If the negotiations within the comm ssion should fail, however, the conmm ssioners
are to proceed to serve as arbitrators, together with a newy appointed, neutra
nmenber , creating the situation of an odd nunber of arbitrators overall. Thus, for

406/ Award of the Tribunal of Arbitration in the Question relating to the
North Atlantic Coast Fisheries, ibid., pp. 174-176 and 188-189.

407/ Agreenent between the United States of America and Geat Britain adopting
with certain Mdifications the Rules and a Method of Procedure recomended in the
Award of 7 Decenber 1910 of the North Atlantic Coast Fisheries Arbitration, signed
at Washington on 20 July 1912, ibid., p. 221

408/ Paras. 297 and 298.

409/ Supra, note 372.

410/ For joint conm ssions, see chap. I1.A para. 38 and note 7.
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exanpl e, the Agreement between Canada and France on their Mitual Fishing Relations,
signed at Ottawa on 27 March 1972, 411/ provides in its article 10 that:

"1, The Contracting Parties shall establish a Comm ssion to consider al
di sputes concerning the application of this Agreenent.

"2, The Commi ssion shall consist of one national expert nom nated by each of
the Parties forten years. In addition, the two Governnents shall designate
by nutual agreement a third expert who shall not be a national of either Party,

'3, If, in connection with any dispute referred to the Commission by either
of the Contracting Parties, the Comm ssion has not wthin one nonth reached a
deci sion acceptable to the Contracting Parties, reference shall be made to the
third expert. The Conm ssion shall then sit as an arbitral tribunal under the
chai rmanship of the third expert.

"4, Decisions ofthe Commission sitting as an arbitral tribunal shall be
taken by a mgjority, and saall be binding on the Contracting Parties.”

However, when a dispute arose in 1985 between Canada and France concerning the
application of the 1972 Agreenent, the two States agreed 412/ that, notw thstanding
the terms of paragraph (1), the matter should not be considered by the joint

conm ssion provided forin paragraph (2), but should, rather, be submtted directly
to the three-nenber arbitral tribunal provided for in paragraph (3). 413rs

312. The procedure described in the precedi ng paragraph shoul d be distingui shed
fromthose cases in which a dispute is referred, first, to a joint commission, and,
i f the commi ssioners cannot agree upon the terms of a settlenent, is then brought
before either an unpire or an arbitral tribunal whose nenbership does not include
t he conmi ssioners who were responsible for the conduct of the failed

negotiations. 414/ In cases of the latter type, the tasks of negotiation and
arbitration are entrusted not to one, but to two separate organs.

411/ United Nations, Treaty Series, vol. 862, p. 209.

412/ Joint press comuni que issued on 23 Cctober 1985 by the Canadian and
French GCovernnents.

413/ Compromis Of Arbitration, signed at Paris on 23 Cctober 1985, UNRIAA,
vol. XIX p. 226. For the award of the tribunal, see Decision of the Arbitral
Tribunal of 17 July 1986 in the Case concerning Filletina within the GQulf of
St. Lawence, ibid., p. 225.

414/ See, for example, article XI (2) of the Convention between the Governnent
of the United Kingdomof Geat Britain and Northern Ireland and the Governnent of
the Republic of Portugal relative to the Construction of a Connecting Railway
between Swaziland and Myzanbi que, signed at Lisbon on 7 April 1964, United Nations
Treaty Series, vol. 539, p. 167.
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[11.  PROCEDURES ENVI SAGED I N THE CHARTER OF THE UN TED NATI ONS

A. Introduction

313. The principal organs ofthe United Nations established under Chapter Il
(Article 7, paragraph 1) of the Charter of the United Nations, nanmely, “a Genera
Assembly, a Security Council, an Econom c and Social Council, a Trusteeship
Council, an International Court of Justice, and a Secretariat**, constitute the nost
important part of the machinery necessary for the inplenentation of the main
purposes and principles of the United Nations, in particular, to maintain
international peace and security, and to that end to bring about by peaceful neans,
and in conformty with the principles of justice and international l[aw, the
adjustment or settlement of international disputes or situations which mght |ead
to a breach of the peace.

314. In exercising the powers conferred upon themby the Charter, the Security
Council and the General Assenbly 4157 may call upon States parties to a dispute to
use any ofthe peaceful neans of settlenent of disputes listed in Article 33,
paragraph 1, of the Charter. As shown by the exanples given in the present
chapter, the organs thenselves also rely upon the application of these peaceful
means when they put in nmotion the process of settlement of a dispute

315. This chapter is therefore aimed to illustrate the way in which the principa

organs of the United Nations performtheir functions in the area of the settlenent
of disputes between States.

B. The Security Counci

1. Role of the Security Council in the peaceful settl enent
of disputes

316. Under Article 24 of the Charter, the Security Council has the prinary
responsibility for the maintenance of international peace and security and in that
context plays an inportant role in the settlenent of disputes between States.

317. The Security Council, in performng its functions in the field of settlenent
of disputes, acts under various Chapters of the Charter and does not al ways
indicate the Chapter under which it is proceeding. Primarily, the Counci
exercises the powers contained in Chapter VI of the Charter, using also other
functions and powers under Chapter VIl (under which the Council is enmpowered to

4157 The Econom c and Social Council and the Trusteeship Council are not
directly involved in the pacific settlement of disputes and situations, though they
can indirectly contribute to their prevention or adjustment in performng their
basi ¢ functions. These organs, as well as the International Court of Justice,
al ready discussed in chapter II, section F, of the handbook, are therefore not
considered in the present chapter.
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take preventive or enforcenent nmeasures to maintain or restore international peace
and security) and Chapter VIII, relating to procedures under regional agencies or
arrangements. The main basis of its activities in the field ofthe peaceful
settlenent of disputes, however, is Chapter VI of the Charter, enpowering the
Security Council, inter alia: to investigate any dispute or any situation which
mght lead to international friction or give rise to a dispute in order to
determ ne whether the continuance of the dispute or situation is likely to endanger
the maintenance of international peace and security; 416/ to recommend, at any
stage of a dispute or situation, appropriate procedures or nethods of

adj ustment; 417/ to establish whether the continuance of a dispute is in fact
likely to endanger the maintenance of international peace and security for the
purpose of deciding whether to act under article 36 or of making reconmendations
for appropriate terms of settlenent; 4187 and to call upon the parties to settle
their disputes by the peaceful neans listed in Article 33, paragraph 1, orto nake
recomrendations to themwith a viewto a pacific settlement of the dispute. 419/
Thus, only the functions of the Security Council under Chapter VI, directly
relating to the settlenent of disputes, and sonme functions in this field under
Chapter VIII, relating to procedures under regional agencies or arrangements, are
di scussed in the present section

318. Some exanples of actions taken by the Security Council under the various
Articles of Chapter VI on various questions referred to it for settlenent are
presented below to illustrate the functions of the Council in this field.

(a) Investigation of disputes and determination as to whether a situation is in
fact likely to endanger international peace and security

319. Wth regard to its agenda itementitled *' Conplaint of armed invasion of Taiwan
(Fornmosa)“, the Security Council, relying on Article 34 ofthe Charter, affirned
that it was "its duty to investigate any situation likely to lead to internationa
friction or to give rise to a dispute, in order to determ ne whether the

conti nuance of such dispute or situation may endanger international peace and
security, and |likew se to determne the existence of any threat to peace". 420/

320. The task of investigating disputes or situations has been perforned by the
Security Council by various neans. Thus, dealing with the situation concerning

416/ Charter of the United Nations, Article 34.
417/ Ibid., Article 36, paragraph 1.

418/ |bid., Article 37, paragraph 2.

419/ Ibid., Articles 33, paragraph 2, and 38.

4207 Security Council resolution 87 (1950) of 29 Septenmber 1950.
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western Sahara, the Council, at its 1850th meeting, 421/ on 22 Cctober 1975, by its
resol ution 377(1975), acting "in accordance with Article 34 of the Charter**
requested the Secretary-Ceneral to enter into inmediate consultations with the
parties concerned and to report to the Council on the results of his consultations
»in order to enable the Council to adopt the appropriate neasures" to deal with the
situation. Wth regard to the Spanish question, the Council, at its 39th neeting,
on 29 April 1946, established a sub-committee and instructed it to exam ne the

evi dence and to report to the Council in order to enable the Council itself to
determne the nature of the dispute, as envisaged in Article 34, although express
reference to the Article was not nade in the relevant Security Counci

resolution. 422/ In the India-Pakistan question, by contrast, the Security
Council, by its resolution of 20 January 1948, 423/ established an independent

Commi ssion for India and Pakistan to, infer alia *'investigate the facts pursuant
to Article 34 of the Charter". The Commi ssion was conposed of representatives of
three Menbers of the United Nations: one menber selected by each of the two
parties, and the third designated by the two menbers so selected. Such a

comm ssion was also established in the Greek question. 424/ In that case, the

Comm ssion, pursuant to the Council's decision of 19 Decenber 1946, was conposed of
a representative of each menmber of the Council. In connection with the conplaint
by Benin (1977), the Security Council, at its 1987th neeting, on 8 February 1977,
by its resolution 404 (1977), decided to send a Special M ssion conposed of three
menbers of the Council to the People's Republic of Benin in order to investigate
the events of 16 January 1977 in Cotona and to report on them 425/ In connection
with the situation in the occupied Arab territories, the Council, at its 2134th
meeting, on 22 March 1979, by its resolution 446 (1979), established "a conmm ssion
consisting of three menbers of the Security Council, to be appointed by the
President of the Council after consultation with the menbers of the Council, to
exam ne the situation relating to settlenents in the Arab territories occupied
since 1967, including Jerusalent' and requested the Commission “to subnmit its report
to the Security Council by 1 July 1979". 426/

4217 See Oficial Records of theSecurity Council, Thirtieth Year, Suppl enent

/
for Qctober, Novenber and Decenber 1975, 1850th meeting

4227 See Security Council resolution 4 (1946) of 29 April 1946.

4237 Oficial Records of the Security Council, Third Year, Supplement for
Rovember 1948, pp. 64 and 65, annex 1, document S/ 654.

424/ |1bid., First Year, Second Series, No. 28, 87th neeting, pp. 700 and 701.

425/ For the reference to the revised draft resolution (s/12282/Rev.1), See
ibid, Thirty-second Year, 1987th neeting, para. 3: for its adoption, see ibid.
para. 123. Forthe report of the Special Mssion, see ibid., Thirtv-second Year,
Special Supplement No. 3, docunment S/12294/Rev.1l.

4267 For the results of the vote, see ibid., Thirty-fourth Year,
2134t h neeting, para. 113.
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321. The determination of the nature of disputes or situations under Article 34 is
relevant also to the application of Article 37, according to which the Security
Council is to decide whether to take appropriate steps if it deens that the
continuance ofthe dispute "is in fact likely to endanger the maintenance of
international peace and security**. In this connection it should be enphasized
that, where the Council has established asubsidiary organ to carry out an
investigation, it reserves the right of making the final determnation as to the
nature of the dispute or situation as envisaged in Article 34. This was
illustrated by the actions it took in the above-nentioned Spanish question, 427/
which also brought to light the difficulties concerning the.establishnent of
criteria for deciding whether a situation "is likely to endanger the maintenance of
international peace and security'*. 428/

(b) RRecommendation to States pakrties to a dispute to settle their disputes by
peacef ul nmeans

322. The functions of the Security Council under this heading are described in
Articles 36. 37 and 38 of the Charter. Thus, under Article 36, paragraph 1, the
Counci|l has the power to "reconmend appropriate procedures or nethods of

adj ustment"; under Article 37, paragraph 2, it has the power to “recommend such
terms of settlement as it may consider appropriate*' ; and under Article 38, the
power to "make reconmmrendations to the parties with a viewto a pacific settlenment

of the dispute". A review of the practice of the Security Council 429 indicates,
however, that evidence of the relation of the decisions by the Security Council to
provisions of Articles 36 to 38, i.e., the application of those Articles in the

work of the Council, has **continued to be scant”. 430/ Thus the assessment of the
application of Articles 36 to 38 by the Security Council should be done prinarily
by taking into consideration their broad bearing on the work of the Council
especially the latest trends and devel opments in this field. The increasing

i mportance of application of Articles 36 to 38 of the Charter for the realization
of the role ofthe Security Council in pacific settlement can be clearly shown, for
exanple, by the provisions of later instruments reflecting new inportant trends and
devel opments in this field, such as the 1982 Manila Declaration on the Peaceful
Settlenent of International Disputes (see para. 2 above) (especially those
contained in para. 7) and the 1988 Declaration on the Prevention and Renoval of

Di sputes and Situations Wich May Threaten International Peace and Security and on
the Role of the United Nations in this Field (see above, para. 2) (especially those
contained in paras. 6-15).

4277 Ibid., Eirst Year, First Series, No. 2, 39th neeting, p. 244.

428/ I bid., 35th neeting.

429/ See, for exanple, Repertoire ofthe Practice of the Security Council

Supplement 1969- 1971, p. 192; ibid., Supplement 1975-1980, p. 388.
439/ | bid., Supplement 1975-1980, p. 388.
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(i) Recommendation of specific settlement terms

323. The application of Article 36 ofthe Charter by the Security Council is
reviewed in the present section, not only in the light of the relevant decisions of
the Council under the Article, according to which the Council may reconmmrend
procedures or nethods of adj ustnment, but also in the light of the specific
Proceedi ngs which constituted nethods of adjustnent or means for the settlenent of
the questions brought before the Council

324. On the basis of a general review of the functions of the Security Counci
under Article 36, sone exanples of such specific procedures or nethods of
adj ustnent recommended or enployed by the Council may be briefly sumarized bel ow

(a) After consideration of the United Kingdom conplaint against Al bania
arising out of an incident on 22 Cctober 1946 in the Corfu Channel, the Council, at
its 127th neeting, on 9 April 1947, reconmended 431/ that the parties refer the
dispute to the International Court of Justice;

(b) I'n the course of the debate in connection with the Pal estine question, in
1948, the Council identified the particular procedures and nethods ained at halting
the hostilities. Procedures of pacific settlement under Chapter VI of the Charter
were expressly asserted, 4327 and the Council supplemented its earlier call 433/
for the cessation of acts of violence. As regards the procedures ained at
achieving the political settlenment, the Security Council requested the convocation
of a special session of the General Assenbly in accordance with Article 20. 434/
The Council, in its resolutions, enjoined all concerned to take specific measures
with a viewto the cessation of violence and established a truce commssion to
supervise the inplenmentation of these measures. 435/ It further instructed the
United Nations Mediator in Palestine, appointed by the General Assenbly, to pronote
a peaceful adjustment of the situation, to supervise the inplenentation of the

431/ See Security Council resolution 22 (1947) of 9 April 1947.

432/ See Repertory of Practice of United Nations Organs, vol. 11,
Articles 23-54 of the Charter, Article 36, paras. 67-69.

4337 See Security Council resolution 43 (1948) of 1 April 1948.
434/ See Security Council resolution 44 (1948) of 1 April 1948.

435/ Official Records of theSecurity Council. Third Year. Supplement for

April 1948, docunment S/ 723; see also Security Council resolution 48 (1948) of
23 April 1948.
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cease-fire nmeasures 436/ and reinforced them by the decision 437/ to consider
possi bl e action under Chapter VII in the case of the failure of the parties to
i mpl ement the cease-fire resolution

(¢) In the course of the Council's efforts to assist the Governments of Mlta
and the Libyan Arab Jamahiriya in settling their differences regarding the
delimtation of the continental shelf area between the two countries and in
connection with the conplaint by Malta against the Libyan Arab Jamahiriya (1980),
the use of judicial procedures to obtain a peaceful resolution of the conflict was
envi saged by the Council. 438/

325. As indicated in paragraph 310 above, the Security Council, in performng its
functions in the pacific settlement of disputes, may rely upon the application of
some of the specific neans of peaceful settlement enunerated in Article 33 of the
Charter. In a nunber ofinstances involving armed hostilities - for exanple, in
t he I ndonesi an question (1947), 439/ the Pal estine question (1948) 440/ and the

I ndi a- Paki stan question (1948-1950) 441/ - the Security Council adopted decisions
under Article 36 involving recourse to procedures of good offices, mediation,
conciliation and arbitration or other peaceful nmeans. Wth respect to the

I ndi a- Paki stan question, it nmay be further noted that the Security Council used a
conmbi nation of such procedures as investigation, mediation, conciliation, good

4367 See Security Council resolutions 49 (1948) of 22 may 1948 and 50 (1948)
of 28 May 1948.

4377 Security Council resolution 50 (1948), paragraph 11

4387 The Council's activities in this respect may be illustrated by its
consideration of the issue at the 2246th neeting of the Council, on
4 Septenber 1980 (see Oficial Records of the Security Council. Thirtv-fifth
Year). See also ibid., Supplement for Cctober, Novenber and Decenber 1980
docunents $s/14228, S/ 14229 and S/ 14256.

4397 See Security Council resolution 27 (1947) of 1 August 1947.

440/ See Security Council resolutions 43 (1948) of 1 April 1948: 44 (1948) of
1 April 1948; 46 (1948) of 17 April 1948; 48 (1948) of 23 April 1948: 49 (1948) of
22 May 1948; and 50 (1948) of 28 May 1948; see also the reports ofthe Truce
Commi ssion (docunents S/ 758, S/ 759 and $/763) and the report of the United Nations
Medi ator on Palestine to the Security Council, Oficial Records of the Security
Council, Third Year, Sunnlenent forJuly 1948, docunment S/ 888.

441/ See Repertory of Practice of United Nations Organsg, vol. I,
Articles 23-54 of the Charter, Article 36, paras. 91-102,
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offices and arbitration. 442/ In two questions not involving hostilities, the
[rani an question (1946) and the Corfu Channel incidents, the Security Council, in
the forner instance, at its 5th nmeeting, on 30 January 1946, 443/ took note ofthe
proposed recourseto direct negotiations and, in the latter, at its 127th neeting
on 9 April 1947, 444/ recomended settlenment by judicial neans. 445/ Acall for
negotiations was nmade, for exanple, in paragraph 5 of the Council's resolution

353 (1974) of 20 July 1974, adopted in connection with the situation in Cyprus,
while in paragraph 2 of Security Council resolution 479 (1980), of

28 Septenber 1980, adopted with regard to the situation between Iran and Iraqg, the
parties were urged to accept any appropriate offer of nediation or conciliation or
resort to regional agencies or arrangenents or other peaceful nmeans. QO her
instances in which the Security Council has endorsed the efforts of the parties to
settle their disputes by peaceful neans include paragraph 6 of Council resolution
473 (1980) of 13 June 1980, adopted in connection with the question of South
Africa* and paragraph 2 of Council resolution 395 (1976) of 25 August 1976, adopted
with regard to the conplaint by Geece against Turkey.

326. The Council has recognized that when using its power to nake recommendati ons
under Article 36, paragraph 2, it "should take into consideration any procedures
for the settlenent of the dispute which have already been adopted by the parties'*.
This was illustrated at its neeting of 27 May 1958 in connection with the conplaint
by Lebanon. After its consideration of a proposal by the representative of Iraq
that the Council postpone its consideration of the question pending its

consi deration at an upcom ng neeting of the League of Arab States, when reference
was nade to Article 36, paragraph 2, the Council adeooted 446/ the proposal to
adjourn the nmeeting until 3 June 1958 (by which tine it would be known whet her the
question could be resolved outside the Council), on the understanding that the
Counci| would meet at short notice at the request of the representative of Lebanon

327. The Charter provides that the Security Council, when exercising its power to
recommend appropriate procedures or mnethods of adjustnent, should take into

consi deration the distribution of conpetence between the Council in the field of
peaceful settlement of disputes and the International Court of Justice as the

4427 See Oficial Records of the Security Council. Third Year. Nos. 1-15,

230th neeting; and Security Council resolutions 39 (1948) of 20 January 1948 and
91 (1951) of 30 March 1951.

443/ See Security Council resolution 2 (1946) of 30 January 1946.
444/ See Security Council resolution 22 (1947) of 9 April 1947.

445/ Adetailed consideration of various ways and nmeans of peaceful settlenent
involving activities ofthe Security Council in particular is contained in
chapter 11 of the present handbook

446/ Oficial Records ofthe Security Council. Thirteenth Year, 818th neeting,
paras. 8 and 41.
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principal judicial organ of the United Nations. 447/ This distribution of
conpetence is referred to in Article 36, paragraph 3, of the Charter, which

provi des that *"in nmaking reconmendations under this Article the Security Counci
shoul d al so take into consideration that |egal disputes should as a general rule be
referred by the parties to the International Court of Justice in accordance with
the provisions of the Statute of the Court". 448/ One instance of the application
of Article 36, paragraph 3, was the Corfu Channel incidents (1947), in connection
wi th which the Council recommended, at its 127th neeting, on 9 April 1947, 449/
"that the United Kingdom and Al banian Governments should inmrediately refer the
dispute to the International Court of Justice in accordance wth the provisions of
the Statute of the Court". 450/ Another exanple is the question of the detention
of United States diplonatic personnel in Tehran, in which the Council, inits

resol ution 461 (1979), of 31 Decenber 1979, took into account the Order of the
International Court of Justice of 15 Decenber 1979 (S/13697). 451/ However,in its
resolution 395 (1976) of 25 August 1976, concerning the conplaint by G eece against
Turkey, the Council invited both Governments to continue to take into account the
contribution that appropriate judicial neans, in particular the International Court
of Justice, would nake within the purpose of the pacific settlement of renaining
differences in connection with the dispute. Thus the question was being considered
by both the Security Council and the International Court of Justice.

328. The practice indicates, however, that the distinction between the **appropriate
procedures or mnethods of adjustment” which can be reconmended by the Council under
Article 36, paragraph 1, and "terns of settlement"” which can be recommended by the
Council under Article 37, paragraph 2 (in addition to its right to call upon the
parties to settle the dispute by the peaceful means under Article 33), is not
always clear. An exanple is the recomrendation by the Council in its resolution
47 (1948) adopted at its 286th meeting, on 21 April 1948, 452/ for a plebiscite
concerning the State of Jammu and Kashmir in order to settle the India-Pakistan

447/ For the detailed consideration of judicial settlenent of disputes see
chapter |1, section G above.

448/ Another inportant issue of the "distribution of conpetence** of the
principal organs in this field - the correlation between the Security Council and
the General Assenbly - will be considered in section C dealing with the role of the
CGeneral Assenbly, in particular under Articles 11, 12 and 35, paragraph 3.

449/ See Security Council resolution 22 (1947) of 9 April 1947.

450/ See also [.C J. Yearbook 1947-1948, pp. 55-60: The Corfu Channel Case,
(Prelimnarv Objection) |.C.J. Reports 1948, p. 15, at pp. 31 and 32.

451/ Security Council resolution 461 (1979) of 31 Decenber 1979, sixth
presnbul ar paragr aph.

452/ See Official Records of the Security Council, Third Year, No. 61, 286th
neeting, pp. 9-40.

-154-




question. The role played by the Security Council under Article 36 is closely
connected with its role under Article 37, 453/ which provides that "if the Security
Counci|l deems that the continuance of the dispute is in fact likely to endanger the
mai ntenance of international peace and security, it shall decide whether to take
action under Article 36 or to recommend such terns of settlement as it nay consider
appropriate"

329, It is necessary, however, to point out in respect of the application of
Article 37, paragraph 2, that the Security Council takes into account the positions
of the parties to the dispute. 4547 This issue is illustrated, for exanple, in the
Council's consideration of the India-Pakistan and the Suez Canal questions. During
the proceeding on the India-Pakistan question, in 1957, the Council adopted a
resolution which onmtted.the terms that were regarded as unacceptabl e by one of the
parties in the dispute and adopted a draft resolution which took into account the
position of both parties. 455/ In dealing with the Suez Canal question, at its
743rd neeting, on 13 Cctober 1956, the Council failed to adopt a second part of the
draft resol ution which had not been accepted by both parties. 456/

(ii) CGeneral recommendation to the parties to resort to peaceful neans of
settlement of the dispute

330. Wth respect to Article 38, which provides that, *'without prejudice to the
provi sions of Articles 33 to 37, the Security Council may, if all the parties to
any dispute so request, nmake recommendations to the parties with a viewto a
pacific settlement of the dispute", it should be noted that the Council is
empowered t 0 nmake recomrendations which are not necessarily limted to disputes the
continuance of which is likely to endanger the maintenance of international peace
and security.

453/ In considering the role played by the Security Council in pacific
settlement in the course of application of Article 37, it is necessary to mention
that the application of the Article is closely related to the application not only
of Article 36,but also of other Articles of Chapter VI of the Charter, nanely,
Articles 33, 34 and 35 (see ibid., Second Year. No. 59, 159th neeting, docunent
§/410, pp. 1343-1345: ibid., Third Year., No. 115, 364th neeting, p. 36).

454/ See Repertory of Practi f the Unit Nation ns, Suppl ement No. 2
vol. Il, Articles 9-54 ofthe Charter, pp. 406 and 407.

4557 Official Records of the Security Council, Twelfth Year, Supplements for
Janwary, February_and March 1957, docunent S/ 3793, p. 9. For the text of §/3779,
see ibid., p. 4.

456/ Official Records of the Security Council. Eleventh Year, 743rd neeting,
i para, 106.
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331. Articles 33 to 37 deal with disputes the continuance of which are likely to
endanger the maintenance of international peace and security, while Article 38
gives the Security Council the power to make recommendations with respect to "any
dispute" if "all the parties" so request. However, the practice shows that States
have tended not to make such a request under Article 38. 457/

332. Nevertheless, in future, the possibility of morefrequent recourse by States
to Article 38 cannot be excluded in view of the new demands facing the
international community and the United Nations in the field of the prevention and
paci fic settlement of disputes. This can be expected, for exanple, in connection
with the application of the provisions of the Manila Declaration on the Peacef ul
Settlenent of International Disputes which, inter alia, reaffirns the need to exert
utmost efforts in order to settle any conflicts and di sputes between States
exclusively by peaceful means. The same can be expected in the application of the
Decl aration on the Prevention and Renoval of Disputes and Situations Wich My
Threaten International Peace and Security and on the Role of the United Nations in
this Field, which, provides in its paragraph 1 (5) that "States concerned shoul d
consi der approaching the relevant organs of the United Nations in order to obtain
advice or recomendations on preventive means for dealing with a dispute or
situation".

(c) Relation to procedures under resional agencies Or arranuenents

333. In addition to Chapter VI of the Charter, which deals directly with the
paci fic settlenent of disputes, provisions relevant to the role of the Security
Council in the field of peaceful settlementare found also in Chapter VIII,
concerning "Regional arrangenents". 458/

334. According to Article 52, paragraph 3, of the Charter, the Security Counci
"shal | encourage the devel opnent of pacific settlenent of |ocal disputes*" through
"regional arrangenments"” or by "regional agencies" either "on the initiative of the
States concerned" or "by reference fromthe Security Council". Under paragraph 2
of the same Article it is provided that the Menbers of the United Nations entering
into such arrangenments or constituting such agencies shall make every effort to
achieve pacific settlement of |ocal disputes through such regional arrangenents or
by such regional agencies before referring themto the Security Council. Thus, as

4577 There are instances in which the point was raised in incidenta
statements as to whether the Security Council, having been seized of the question
at the request of both parties and having based recommendati ons on consultations by
the President of the Council with the representatives of the parties, had been
performng the functions under Article 38: e.g., during the consideration of the
I ndi a- Paki stan question; see ibid., Third Year, Nos. 16-35, 245th neeting, pp. 115
and 116 and ibid., No. 74, 304th nmeeting, p. 21.

458/ Resort to regional agencies or arrangenents for the purpose of pacific
settlenment of disputes is considered in detail in Chapter Il, section H of the
present handbook.
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anal ysed in chapter |I, section H above, some States nenbers of certain regional
agenci es have taken the position that |ocal disputes should first be tried through
t he mechani smof the rel evant regional agency, Wwhile others have naintained the
view that |ocal disputes to which they are parties should be handled directly by
the Security Council.

335. The practice of application of Chapter VII1, under its Article 54, is that the
Security Council is kept informed of activities undertaken or in contenplation by
regi onal organi zations through comruni cations addressed to the United Nations
Secretary-CGeneral, fromthe Secretary-General of the respective regional

organi zations 459/ and from States parties to a dispute or situation. 460/

2. Recent trends

336. Some ofthe international instruments recently adopted by the O ganization

refl ect the ongoing process of positive changes in international relations and the
growi ng awareness of the interdependence of States, indicating thetrend to add new
significance to the efforts of the United Nations in the area of prevention and
peaceful settlement of international disputes and to enhance the effectiveness of
therol e of the Security Council in this field.

337. Thus, in the 1982 Manila Declaration on the Peaceful Settlenent of
International Disputes, the General Assenbly called upon Menber States to
strengthen "the primary role of the Security Council so that it may fully and
effectively discharge its responsibilities, in accordance wth the Charter of the
United Nations, in the area of the settlenent of disputes or of any situation the
conti nuance of which is likely to endanger the maintenance of international peace

and security'* (sect. Il, para. 4). The Declaration stressed the need to consider
"maki ng greater use of the fact-finding capacity of the Security Council in
accordance with the Charter"” (sect. Il, para. 4 (d)); encouraged the Council "to

make wi der use, as a neans to pronote peaceful settlenent of disputes, of the
subsidiary organs established by it in the performance of its functions under the

Charter" (sect. Il, para. 4 (e)) and "to act without delay, in accordance with its
functions and powers, particularly in cases where international disputes devel op
into armed conflicts" (sect. Il, para. 4 (g)).

338. Some of the principles in the 1982 Manila Declaration have been further
specified in the 1988 Declaration on the Prevention and Renoval of Disputes and
Situations Wiich May Threaten International Peace and Security and on the Role of
the United Nations in this Field, which addressed both States and the United
Nations organs.

459/ See, e.g., Repertory of Practice of United Nations Organs, Supplement
No. 4, vol. |, Articles |-54 of the Charter, Annex, Tabulation of comunicati ons,
sects. Aand B, p. 416.

460/ I bid., sect. C pp. 416 and 417.
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339. Thus, the General Assenbly in the 1988 Declaration called upon States parties
to a dispute or directly concerned with a situation, particularly if they intended
to request a meeting of the Security Council, to approach the Council, *'directly or
indirectly, at an early stage and, if appropriate, on a confidential basis"

(para. 1 (6)). Anenphasis on the necessity to approach the Council at an early
stage and on a confidential basis (if appropriate) reflects the need to develop the
preventive abilities and potentials of the Council and enhances its effectiveness
through informal, confidential contacts with the States concerned

340. Aneed for the inprovenent of nonitoring capacities of the Security Council
for the purposes of prevention, on the basis of regular interaction wth high-Ievel
governmental structures of the States in respect of international situations is
formul ated by the Declaration in its call addressed to the Security Council to
"consi der holding fromtime to time meetings, including at a high level with the
participation, in particular, of Mnisters of Foreign Affairs, or consultations to
review the international situation and search for effective ways of inproving it"
(para. 1 (7)).

341. Special attention is given to preparations for the prevention or renoval of
particular disputes or situations. For this purpose, the Security Council is urged
to "consider nmaking use of the various nmeans at its disposal, including the

appoi ntment of the Secretary-General as rapporteur for aspecified question”
(para. 1 (8)).

342. The Declaration also outlines procedures and actions of the Security Counci
in cases when disputes or situations are brought to its attention '*wthout a
meeting being requested”. Such procedures include "holding consultations with a
view to examning the facts of the dispute orsituation and keeping it under
review, with the assistance of the Secretary-CGeneral when needed" and granting the
States concerned "the opportunity of making their views known" (para. 1 (9)). In
respect of such consultations, the Declaration again stresses the necessity of

wi der use of informal, confidential procedures, stating that *'consideration should
be given to enploying such informal methods as the Security Council deens
appropriate, including confidential contacts by its President*' (para. 1l (10)).

343. Furthernore, the Declaration suggests to the Security Council, in connection
with particular disputes orsituations to "consider, inter alia

"(a) Reminding the States concerned to respect their obligations under
the Charter;

"(b) Making an appeal to the States concerned to refrain fromany action

which mght give rise to a dispute or lead to the deterioration of the dispute
or situation;

*(e) Making an appeal to the States concerned to take action which m ght
help to renmove, or to prevent the continuation or deterioration of, the
di spute or situation" (para. 1 (11)).

344. Stressing again the preventive functions of the United Nations activities in
this field, the Declaration formulates "means of preventing” the further
"deterioration of the dispute or situation in the areasconcerned * which the
Security Council should consider, nanely "sending, at an early stage, fact-finding
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or good offices mssions or establishing appropriate forms of United Nations
presence” (para. 1 (12)).

345. The Security Council's responsibility for promoting resort to regiona

agencies or arrangements also was not omtted by the Declaration, which indicated
the Council's obligation to consider *'encouraging and, where appropriate, endorsing
efforts at the regional level by the States concerned or by regional arrangenents
or agencies to prevent or renmove a dispute orsituation in the region concerned"
(para. 1 (13)).

346. Once again the bal ance between the right of States to settle their disputes on
the basis of the principle of free choice of means of settlenent and the Security
Council's responsibility in the field of pacific settlement was reaffirmed:

"Taking into consideration any procedures that have already been adopted by the
States directly concerned, the Security Council should consider reconrending to

t hem appropriate procedures or nethods of settlenent of disputes or adjustnent of
situations, and such terms of settlenent as it deens appropriate" (para. 1 (14)).

347. The Declaration enphasized once morethe existing distribution of conpetence
between the Security Council and the International Court of Justice in this area,
drawing attention to the role played by the Council in the pronotion of settlement
on the basis of judicial procedures: "The Security Council, if it is appropriate
for pronoting the prevention and renoval of disputes or situations, should, at an
early stage, consider naking use of the provisions of the Charter concerning the
possibility of requesting the International Court of Justice to give an advisory
opinion on any |egal question" (para. 1 (15)). It should be noted in this respect
that the necessity of appropriate actions "at an early stage" was stressed once

again, clearly indicating the grow ng enphasis on preventive functions of the
United Nations in this field

348. New trends in the practice of the Security Council are also reflected in the
1989 and 1990 reports of the Secretary-CGeneral on the work ofthe

Organi zation. 461/ The reports contain a review ofthe latest nmultilateral efforts
of the Council in this field, enphasizing the strong support given by the Council's
resolutions to the peace process in various regions of the world. They point out
the regular interaction between the Security Council and the Secretary-Ceneral and
the ract that the latter has frequently been encouraged to continue to lend his
good offices on the basis of the mandate entrusted to himby the Council. They

al so nention attenpts to pave the way to an effective negotiating process, which

i ncluded repeated contacts and consultations by the Secretary-General at the

hi ghest level with the parties directly concerned and with the pernanent nenbers of
the Council, and urgent meetings of the Council at the request of the
Secretary-General.

4617 See Oficial Records of the General Assenblv, Forty-fourth Session

Suppl enent No. 1 (A/44/1):and ibid., Forty-fifth Session, Supplement No, 1
(A 45/1).
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349. Asstated in the 1989 report:

**Efforts to prevent possible conflicts, reduce the risk of war and
achieve definitive settlements of disputes, whether |ong-standing or new, are
part and parcel of a credible strategy for peace.

"The United Nations needs to denmonstrate its capacity to function as
guardian of the world's security. Neither any alterations in thestructure of
the Organization nor in the distribution of conpetence anong its respective
organs are needed for that purpose. Wat is needed is an, improvement of
exi sting mechani sms and capabilities in the light of the denmands of the
unfolding international situation.”

In this connection, the Secretary-Ceneral stresses the necessity of prevention of
international disputes, indicates the priorities for the United Nations and

formul ates concrete proposals aimed at enhancing its effectiveness in the nodern
wor | d.

350. The 1989 report contains a nunber of proposals concerning the procedure of the
Security Council, as well as the inprovenent of its nmechanism of work, in dealing
W th matters of prevention and pacific settlenent of disputes and situations.

Anong the proposals are those suggesting that the Security Council could meet
periodically to consider the state of international peace and security in different
regions at the level of mnisters for foreign affairs and, when appropriate, in

cl osed session, and that "where international friction appears |ikely", the Counci
"could act on its own or request the Secretary-General to exercise his good offices
directly or through a special representative", enlisting, when appropriate, "the
cooperacion Of the concerned regional organisation in averting a crisis".

351. Evaluating the recent positive devel opnent of positions of Menber States and
per manent members of the Council, especially in respect of the role of the United
Nations and the Security Council, the Secretary-General nentioned, in particular in §
his 1989 report, that "the decision-making process on political mattershas vastly
inproved with the energence ofa collegial spirit anong the permanent members Of
the Security Council and with the daily cooperation between the Council as a whole
and the Secretary-Ceneral". He also noted the special significance of the
cooperation between "the two mlitarily most powerful States" for the purposes of
the mai ntenance of international peace and security for the effectiveness of the
efforts of the United Nations in this field. At the same time, the
Secretary-General reaffirmed in his 1990 report that "agreenent anong the major
Powers nust carry with it the support of a majority of Menmber States if it is to
make t he desired inpact on the world situation". That is fully applicable to the
field of peaceful settlement of disputes between States.

-160-




c. The General Assenblv

1. Role of the General Assenbly in the peaceful settlenent
of disputes

352. The functions and powers of the General Assenbly in the field of prevention
and settlement ofdisputes and situations are specified mainly in Chapter IV of the
Charter. Under the various Articles of the Chapter, the Assenbly is enpowered,
inter alia: to discuss any questions or matters within the scope of the Charter or
relating to the powers and functions of any organs provided for in the Charter,
including those relating to the maintenance ofinternational peace and security

whi ch have been brought before it by Menmber States or by the Security Council, and
may make recommrendations on such questions or matters; 462/ to call the attention
of the Council to situations which are likely to endanger international peace and
security; 4637/ to consider the general principles of cooperation in the maintenance
of international peace and security and make reconmendations with regard to such
principles; 464/ to initiate studies and nake recommendations for the purpose of
encouragi ng the progressive devel opnent of international law and its

codi fication: 465/ and to recommend neasures for the peaceful adjustnent of any
situation which it deems likely to inpair the general welfare or friendly relations
among nations. 466/ Sone instances in which the General Assenbly has exercised

t hese powers and functions in the field of the prevention and peaceful settlenent

of disputes and situations are outlined bel ow

(a) Discussion of uuestions and makincr reconmendations on nmatters relating to the
peaceful settlenent of disputes

353. The General Assenbly, under Article 10 of the Charter, may discuss any
questions or any matters within the scope of the Charter, or relating to the powers
and functions of any organs provided for in the Charter, and may nake
recomrendations "to the Menbers of the United Nations orto the Security Council or
to both" on any such questions or matters, "except as provided in

462/ See the Charter of the United Nations, Articles 10 and 11, paragraph 2;
see also the limtation inposed on the power of the General Assenbly to nake
recomrendations by Article 12, paragraph 1.

463/ Ibid., Article 11, paragraph 3

464/ | bid., paragraph 1.

465/ I bid., Article 13.

466/ Ibid., Article 14,
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Article 12". 4677 The powers of the Assenbly as thus stated in Article 10 include
the power to discuss and make reconmendations on questions relating to the
settlement of disputes, The Charter authorises the Assenbly notonly to address
directly the States parties involved in a dispute or situation, but also to play an
inmportant role in the coordination of the activities of the principal organs of the
United Nations in the field of the prevention and peaceful settlement of disputes
and situations, but within the limts established by the Charter in Article 12.

354. Wiile the general powers and functions of the Assembly are thus contained in
Article 10, they are specified further under Articles 11, 13 and 14, as indicated
bel ow.

355. Article 11, paragraph 2, enables the General Assembly to discuss any questions
relating to the maintenance of international peace and security brought before
it 468/ and to nake recomendations with regard to them"to the State or States

concerned or to the Security Council or to both". According to Article 11
paragraph 3, the Assenbly may call the attention of the Council to situations
*which are |ikely to endanger international peace and security*' . The Assenbly has

4677 Article 12 of the ruharter reads as foll ows:

"1, Wiile the Security Council is exercising in respect of any
dispute or situation the functions assigned to it in the present Charter,
the General Assenbly shall not make any recommendation with regard to
that dispute or situation unless the Security Council so requests.

2. The Secretary-Ceneral, with the consent of the Security
Council, shall notify the General Assenbly at each session of any natters
relative to the maintenance of international peace and security which are
being dealt with by the Security Council and shall simlarly notify the
CGeneral Assenbly, or the Menbers ofthe United Natioms if the Genera
Assenbly is not in session, inmediately the Secretary-CGeneral ceasesto
deal with such matters.”

468/ According to the provisions of Article 11, paragraph 2, any question
related to the maintenance of international peace and security nmay be brought
before the General Assenbly not only by any Menber of the United Nations, or by the
Security Council, but also by a State which is not a Menber ofthe United Nations,
ifit accepts in advance, for the purposes of the dispute, the obligations of
pacific settlenent provided in the Charter, as stated in Article 35, paragraph 2
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wi del y exercised these specific powers, adopting a nunber of resolutions 469/ in
which it has nade recomm: adatioms in the field of the nmaintenance of internationa
peace and security or drawn the attention of the Security Council to situations
considered as endangering, or likely to endanger, international peace and security,
and referring to the Council, either before or after discussion, any such question
on which action is necessary.

356. This mechani sm of distribution of conpetence between the Security Council and
the General Assenbly and interaction of the two organs, as envisaged in Article 11,
paragraphs 1 to 3, of the Charter, is to be viewed in the [ight of the broad powers
of the General Assenbly, under article 10, to perform functions in the field ofthe
mai nt enance of international peace and security and prevention and pacific
settlenment of disputes and situations. It is therefore essential to keep in mnd
article 11, paragraph 4, which provides that the powers of the CGeneral Assenbly set
forth in the Article "shall not limt the general scope of Article 10". 470/

Besi des, any such limtation would have to be lifted by the Security Council itself
if it adopted a resolution requesting the General Assenbly to nake recommendati ons
Wi th respect to a particular dispute or situation

357. Wth respect to the distribution of conpetence between the two organs, it is

i mportant to noce the procedure under which the General Assenbly is to be infornmed
of the matters being dealt with by the Security Council or w th which the Counci

has ceased to deal. This procedure, as provided in Article 12, establishes a
system of notification of the activities of the Security Council and the Genera
Assenbly in this field in order to avoid unnecessary overlapping of their functions.

358. Wth respect to the question of the correlation between the primry

responsi bility of the Security Council in the maintenance of international peace
and security and the powers of the CGeneral Assenbly to discuss any questions
relating to the maintenance of international peace and security and to nake
recommendations Wi th regard to any such questions, it is necessary to nmention, as
an exanple, the establishnment by the Assenbly, in 1947, 471/ of the Interim
Commttee and the adoption of the "Uniting for peace" resol ution.

469/ See, for instance, General Assenbly resolutions 2151 (XXI), para. 6:
2202 A (XXI), para. 7; 2262 (XXl lpara.1l7; 2270 (XXl lppra.10; 2307 (XXI1),
para. 4, 2324 (XXI|), para. 4; 2383 (XXIl1), para.9; 2395 (XXIIl), para. 4:
2396 (XXI11), para. 4; 2403 (XXIII),a. 3; 2498 (XXl Yara. 3; 2506 B (XXIV)
para. 9; 2508 (XXIV), paras. 12 and 14; and 2517 (XXIV), para. 4. For nore recent

exanpl es, see resolutions 43714, 43/19, 43/24, 43/25, 43/33, 44/10, 44/15, 44/22,
44/88, et c.

470/ The same interpretation appears relevant also to the exceptions contained
in Article 14 and in Article 35, paragraph 3.

471/ See Qfficial Records of the General Assenbly. Second Session., First
Committee, 97t h neeting, p. 335.
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359. The nandate of the Interim Commttee was to assist the General Assenbly
between its sessiors in handling disputes and situations brought to the Assenbly,
in case the Security Council was unable to take action because of the use of the
veto. The Conmmittee was to assist the Assenbly in preparing studies and making
recomrendations for international political cooperation according to Article 11,
paragraph 1, and Article 13, paragraph 1 (a), and dealing with disputes or
situations. 4727 The Ceneral Assenbly, for exanple, took some actions on the basis
of the report of the InterimConmttee, and in one case addressed a reconmendation
to the Security Council concerning the possible use of the rapporteur system 473,
and decided to revise the 1928 CGeneva Ceneral Act for the Pacific Settlement of
International Disputes and to establish a panel for inquiry and conciliation 474/
(which has never been used).

360. Another step in the same direction was the adoption of the "Uniting for peace"
resolution, in 1950, which gave rise to one of the nost extensive debates on the
Charter of the United Nations. 475/ In that resolution (resolution 377 (v) of

3 Novenber 1950), t he Assenbly

"Resolvefd] that if the Security Council, because of lack of unanimty of
the permanent nenbers, fails to exercise its primary responsibility for the
mai nt enance of international peace and security in any case where there
appears to be a threat to the peace, breach of the peace or act of aggression
the General Assenbly shall consider the matter immediately with a viewto
maki ng appropriate recomendations to Menbers for collective nmeasures,
including in the case of a breach of the peace or act of aggression the use of

armed force when necessary, to nmaintain or restore international peace and
security.”

The resolution also *'establishes a Peace (observation Commission . . . which could
observe and report onthe situation in any area where there exists internationa
tension the continuance of which is likely to endanger the naintenance of
international peace and security" and '*recommends to the States Menbers of the
United Nations that each nmenber maintain within its national arned forces el enments
so trained, organized and equi pped that they could pronptly be nade available, in
accordance with its constitutional processes, for service as a United Nations unit
or units, upon recommendation by the Security Council or the General Assenbly"

The resolution further establishes a Collective Measures Commttee "to study and
make a report to the Security Council and the General Assenbly . . . on nethods .

whi ch mght be used to maintain and strengthen international peace and security".

4727 See Ceneral Assenbly resolution XII (11) of 13 Novenber 1947.

473/ See Ceneral Assenbly resolution 268 (111) B "of 28 April 1949.

4747 See Ceneral Assenbly resolutions 268 (I11) A and D of 28 April 1949.
475/ See

Commi ttee, 354th to 371st neetings, 9-21 Qctober 1950: ibid., 299th and
302nd pl enary neetings, |-3 Novenber 1950.
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There are cases in which the Security Council, in exceptional circunstances, when
it has been prevented fromexercising its primary responsibility for the

mai nt enance of international peace and security owing to the lack of unanimty of
its permanent menbers, has decided to call emergency special sessions of the
Ceneral Assenbly to consider the matter. In one case, the Security Counci
specifically invoked the "Uniting for peace" resolution, 4767 while in another it
did not invoke the resolution as such but applied the same procedure of convening
an emergency special session of the General Assenbly. 4717/

(b) Recommendation of neasures for the peaceful adjustment of situations

361. The specific functions of the General Assenbly under this heading are
described in Article.14 of the Charter. Under that Article, the Assenbly has the
power to reconmend neasures for the peaceful adjustment, not only in respect of
matters relating to the maintenance of international peace and security, but also
in respect of other matters, and any situations, regardless of origin, "which it
deens likely to inpair the general welfare or friendly relations amng nations,
including situations resulting froma violation of the provisions of the present
Charter setting forth the Purposes and Principles of the United Nations". The
Article was intended to enable the General Assenbly to make recommrendations for the
peaceful adjustment of situations in various areas, such as the self-deternination
of peopl es and human rights. 478/

362. One of the early exanples of the application of Article 14 occurred in
connection with the question of the treatment of Indians in the Union of South
Africa, which was included in the agenda of the first session of the Genera
Assenmbly on the request of the delegation of India. 4797 This resulted in the
adoption by the General Assenbly of its resolution 44 (1) of 8 Decenber 1946,
entitled *' Treatnent of Indians in the Union of South Africa", in which the Assenbly
observed that because of that treatment friendly relations between the two Menber
States had been inpaired and that unless a satisfactory settlement was reached the
relations between the States concerned were likely to be further inpaired. 480/

476/ See, e.g., Security Council resolution 119 (1956) of 31 Cctober 1956; see
al so CGeneral Assenmbly resolution 997 (ES-1) of 2 Novenber 1956.

4777 See, e.g., Security Council resolution 500 (1982) of 28 January 1982.
See al so General Assenbly resolution ES-9/1, 28 January 1982.

478/ See, for instance, Repertory of Practice of United Nations Organs,
I,

vol . Articles 1-22 ofthe Charter, 1955, pp. 465-480.
4797 O ficial Records of the General Assenblv. First Session, Second Part,
Joint Committee of theFirst and Sixth Commttees, annex 1, docunent asi149,

480/ CGeneral Assenbly resolution 44 (1), para. 1.
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2. Recent trends

363. The trends in the practice of the CGeneral Assenbly, reflected in its recent
declarations, 481/ clearly indicate an enphasis not only upon renoval of disputes
and situations likely to endanger international peace and security, but primarily
upon their prevention.

364. Like the 1982 Manila Declaration, the 1988 Declaration stresses the inportance
of the tinely prevention of disputes and situations and urges States to consider
approaching the relevant organs of the United Nations (including the Genera
Assenbly) "in order to obtain advice or reconmendations on preventive means for
dealing wth a dispute or situation" (para. 1 (5)), stressing the need to consider
where appropriate, supporting efforts undertaken at the regional |evel by the
States concerned or by regional arrangements or agencies, to prevent or renove a

di spute or situation in the region concerned. This clearly indicates the inportant
role of the General Assenbly in providing the interaction between universal and
regional systens in the prevention and renoval of disputes and situations.

365. Furthernore, the 1988 Declaration attaches special attention also to the
promotion of the use of fact-finding, urging the CGeneral Assenbly in the case when
a dispute or situation has been brought before it to consider "including inits
recommendat i ons making nore use of fact-iinding capabilities, in accordance wth
Article 11 and subject to Article 12 of the Charter"” (para. 1 (18)), and calls upon
the Assenbly to *'consider making use of the provisions of the Charter concerning
the possibility of requesting the International Court of Justice to give an

advi sory opinion on any legal question" (para. 1 (19)), and thus to contribute to

t he enhancenent of the role of the Court.

365. The inportant role of the General Assenbly as a principal organ of the United
Netions in the field of the prevention and pacific settlement of internationa

di sputes and situations is further indicated in the 1989 and 1990 reports of the
Secretary-General on the work of the Organization. 482/ Noting the valuable
efforts of the General Assenbly in various areas of international relations,

i ncluding those concerning the pronotion of pacific settlement of disputes, as well
as his own activities in the field, in pursuance ofthe mandate entrusted to him by
the Assenbly, the Secretary-General has underlined the grow ng demand for the

481/ Manila Declaration on the Peaceful Settlenent of Disputes (supra,
para. 2) and Declaration on the Prevention and Renoval of Disputes and Situations
Wi ch May Threaten International Peace and Security and on the Role of the United
Nations in this Field (ibid.). It should be noted also that in the effort to
encourage States to settle their disputes by peaceful means, the General Assenbly
adopted a decision on resort to a conm ssion of good offices, nediation or
conciliation within the United Nations (decision 441415).

482/ See gf&@wwm

Supplement No. 1 (A/44/1); and ibid., Eortv-fifth Session. Supplement No. 1
(A 45/1).
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effective conduct of multilateral diplomacy on the basis of political and nora
persuasion, conbined with a judicious use of | everage ained at the settlenment of
disputes. In this respect, it should be noted that the General Assenbly, as tka
organ in which all Member States are represented, is capable of performng this
task on the basis of the multilateral efforts of all the Menber States in directing
their combined political will, inseparable fromtheir nmoral responsibility, to
undertake the tinely prevention and peaceful settlenent of international disputes.

D. The Secretariat

1. | f th [ rv- General

367. The contribution' of the Secretariat of the United Nations to the efforts of
the Organization in the area of the peaceful settlenent of disputes is nmade
primarily through the role of the Secretary-General. Article 97 of the Charter of
the United Nations provides that "the Secretariat shall conprise a
Secretary-CGeneral and such staff as the Organization may require" and describes the
Secretary-Ceneral as "the chief admnistrative officer of the O ganization”

Article 98, however, establishes the duty of the Secretary-General to act not only
in that capacity, but also to perform such other functions as are entrusted to him
by the other principal organs, which nay include those in the field of the
prevention and peaceful settlenent of disputes. Article 99 gives the
Secretary-Ceneral nore specific powers in connection with the prevention and
peaceful settlement of disputes by providing that "the Secretary-General may bring
to the attention of the Security Council any matter which in his opinion my
threaten the maintenance of international peace and security".

(a) Functions of the Secretarv-CGeneral in the inplenentation of the resolutions of
ot her princival organs in the field of the prevention or settlenent of disputes

368. The Secretary-Ceneral, within the franework of the Charter of the United
Nations and the neans at his disposal, renders assistance and provides facilities
not only for the other principal organs of the Organization but also. for al
institutions of the United Nations acting in this field. 483/ In that connection
and pursuant to Article 98, he perforns technical and any other functions as may be
requested by the other principal organs directly involved in the prevention and
peaceful settlenent of disputes.

369. A review of the functions of the Secretary-CGeneral in the field of the
mai nt enance of international peace and security and the prevention and settlenent
of international disputes shows that he has performed manifold actions to inplenent

483/ In this connection see, for exanple, the coordination of the work of the
United Nations Relief and Wrks Agency for Pal estine Refugees in the Near East
(UNRWA) in various situations of conflict where assistance to the civilian
popul ation is needed
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a vast nunber of resolutions of other principal organs. 484/ These include, for
exanple, his activities with regard to the situation ir the Mddl e East, 485/ the
situation in Cyprus, 4867 the situation between Iran and Iraq, 487/ the situation
in Kanpuchea, 488/ the situation in Afghanistan, 4897 Western Sahara, 490/ and
Central America, 491/ and his role in the efforts to settle the Falkland Islands
(Mal vinas) question 4927 and in the settlement of the question of Nam bia. 493/

370. In performng this function in the course of the prevention or peaceful
settlenment of disputes, the Secretary-Ceneral has either taken certain actions

hi nsel f, appointed special representatives or requested the assistance of a third
State. For exanple, in April 1965, when fighting broke out in the Doni nican
Republic, he requested the United States Governnent to use its good offices to urge

484/ These functions were discussed in chapter Il of the handbook. See, for
exanple, section C, on "Good offices".

485/ See the 1989 and 1990 reports of the Secretary-General on thework of the
Organization (supra, note 482).

4867 See (Oficial Records of the Security Council, N neteenth Year. Supplenent
for January, February and March 1964, docunent S/ 5516, paras. 4-6: see al so,
e.g., Security Council resolutions 186 (1964) of 4 March 1964 and 649 (1990) of

12 March 1990, both on the Cyprus question; as well as documents S/ 20310 and Add. 1
and S/ 20330.

487/ See, e.g., Security Council resolutions 540 (1983) of 31 Cctober 1983 and
598 (1987) of 20 July 1987.

488/ See Ceneral Assenbly resolutions 43719 of 3 Novenber 1988 and 44/22 of
16 Novenber 1989.

489/ See docunent s$/19835, as well as General Assenbly resol ution 44/15 of
1 Novenber 1989.

490/ See Ceneral Assenbly resolutions 43733 of 22 Novenber 1988 and 44/88 of
11 Decenber 1989, as well as Security Council resolution 621 (1988) of
20 Septenber 1988.

491/ See Ceneral Assemblyresol ution 43724 of 15 Novenber 1988 and docunent
A 44/ 140, as wel |l as Assembly resolution 44710 of 23 October 1989 and Security
Counci| resolution 650 (1990) of 27 March 1990.

4327 See Ceneral Assenbly resolution 43725 of 17 Novenber 1988.

493/ See Ceneral Assenbly resolutions 42714 B of 6 Novenber 1983 and 43726 A

of 17 Novenber 1988, as well as Security Council resolution 643 (1989) of
31 Cctober 1989.
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the opposing forces to heed the call of the Security Council for a strict
cease-fire. 4947 In connection with the conplaint by Mlta against the Libyan Arab
Jamahiriya (1980), the Secretary-Ceneral held consultations with the parties and
sent his Special Representative to the countries concerned in order to assist in
the search for a nmutually acceptable solution. 495/

(b) Diplomatic functions

371. Since the Secretary-Ceneral is the chief admnistrative officer of the

Organi sation, which gives wide-ranging powers to the Charter in the field of
peaceful settlenent of disputes, it follows naturally that he plays an inportant
role in this process. Such functions include: conmunications containing d&narches
and appeal s; discussions and consultations with the parties; fact-finding
activities: participation in, or assistance to negotiations ainmed at the settlement
of a dispute or the inplenentation of an agreed settlenent. Al such functions are

performed either by himdirectly or by personal or special representatives
appoi nted by him 496/

(c) Functions of the Secretary-Ceneral based on the powers expressly conferred
upon_himbv the Charter

372. According to Article 98 of the Charter, the Secretary-General "shall nake an
annual report to the General Assenbly on the work of the organization". 497/ The
most recent such annual report of the Secretary-General is that submtted to the
CGeneral Assenbly at its forty-fifth session. 498/ In that document, in addition to
presenting a conprehensive review of various activities of the Organization and an
evaluation of its work in the field of the maintenance of international peace and
security, the Secretary-General also suggests ways and nmeans by which the functions

4947 See Oficial Records of theSecurity Council, Twentieth Year. Supplement
for april, Mav and June 1965, docunents s§/6365 and annex, and $/6369.

4957 See Oficial Records of the Security Council, Thirty-fifth Year,

Swvl enent for COctober, Novenber and Decenber 1980, docunents S/14228, S/14229 and
S/14256.

496/ See Repertory of Practice of United Nations Organs, Suppl enret No, 3,
vol. 1v, Articles 97-101 of the Charter, 1973, pp. 145-152; see al SO As44/959,

§/21274, A/44/344/Ad4.1, §/20699/A44.1, A/ 44/ 886, §s21029; and fficial Records of
the General Assenbly, Forty-fifth Session, Supplement No. 1 (A/45/1).

4977 Rule 48 of the Rules of procedure of the General Assenbly (United Nations
publication, Sales No. E.85.I.13) provides that the Secretary-General shall also
make *such suppl enentary reports as are required"

498/ O ficial Records of theGeneral Assenbly, Forty-fifth Session, Supplement
No. 1 (A/45/1).
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of the organization nay be inproved, for exanple, in thearea of the prevention and
peaceful settlement of international disputes. Such a reporting system enables the
Secretary-Ceneral to contribute to the process of achieving the peaceful solution
of conflicts or situations in various regions of the world 4997 in the course of

i mpl ementing the various resolutions of the other principal organs.

373. The conpetence given to the Secretary-General under Article 99 has mainly been
used by himin the sphere of the maintenance of peace and security, rather than in
the peaceful settlenent of disputes. H's functions in the field of the prevention
and peaceful settlement of disputes are provided in this Article, under which the
Secretary-CGeneral “may bring to the attention of the Security Council any matter
which in his opinion may threaten the maintenance of international peace and
security". However, such conpetence of the Secretary-CGeneral has al so been
effectively used for purpases of the peaceful settlement of disputes. The

i mportance of this conpetence is underlined by further mention that was given to
Article 99 in the 1982 Manila Declaration and in the 1983 annual report of the
Secretary-Ceneral on the werk of the Organisation, 500/ in which he stressed the
need “to carry out effectively the preventive role foreseen for the
Secretary-Ceneral under Article 99*, in order to *'inhibit the deterioration of
conflict situations" and to assist the parties "in resolving incipient disputes by
peaceful neans".

374. The Secretary-Ceneral's activities performed under Article 99 can be
illustrated by his action with regard to the situation between Iran and Iraqg in
1980. 501/ Anmong the nore recent exanples is his action in connection with the
situation in Lebanon. On 15 August 1989, after an alarming escalation in the
mlitary confrontation in and around Beirut, and wth the danger of even further
i nvol venent of outside parties, the Secretary-Ceneral requested the President of
the Security Council to convene an urgent meeting of the Council, in view of the
serious tareat to international peace and security. 502/

499/ See As/44/344/A44.1 and S/20699/A3d.1, as wel| as A/ 44/ 642 and
A/45/436/A44.1.

500/ See Official Records of the Ceneral Assenmbly, Thirty-seventh Session,
Supplement No. 1 (A/37/1), p. 3.

501/ See iCi Securi - '
Supplement for October. Novenber and Decenber 1979, document S$/1346;: i bid.
Thirtv-fifth Session, Supplement for July, August and September 1980, docunent
§/14196.

502/ See Official Records of the General Assenbly, Forty-fourth Session,
Supplement No, 1 (A/44/1).
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2. Recent trends

375. The instrunents in the field of the peaceful settlenent of disputes adopted by
t he interuational conmmunity recently, reflecting the realities of nodern
international life, clearly indicate the trend towards enlarging the role of the
Secretary-General in the area of the prevention and peaceful settlenent of
international disputes.

376. As stated, for exanple, in the 1982 Manila Declaration on the Peaceful

Settlenent of International Disputes: *"The Secretary-Ceneral should make full use
of the provisions of the Charter of the United Nations concerning the
responsibilities entrusted to hinf' (sect. ||, para. 6).

377. The functions of the Secretary-General in this field are also stated in the
1988 Decl aration on the Prevention and Renoval of Disputes and Situations:

»20. The Serretary-Gemeral, if approached by a State or States directly
concerned with a dispute or situation, should respond swiftly by urging the
States to seek a solution or adjustment by peaceful means of their own choice
under the Charter and by offering his good offices or other means at his
di sposal, as he deens appzopriate;

"21. The Secretary-Ceneral shoul d consider approaching the States
directly concerned with a dispute or situation in an effort to prevent it from
becomng a threat to the maintenance of international peace and security.'*

These provisions enphasise the role of the Secretary-General in taking preventive
actions in the field of pacific settlement.

378. The 1988 Declaration thus urges him where appropriate, to consider making
full use of fact-finding capabilities, including sending, with the consent of the
State, a representative or a fact-finding mssion to areas where a dispute or a
situation exists. It further encourages himto consider using, at as early a stage
as he deens appropriate, the right conferred upon himunder Article 99 of the
Charter, thus calling ~we attention of the Security Council to any matter which in
his opinion mag threat . the nmaintenance of international peace and security.
Mor..over, under the 19<8 Declaration the Secretary-General is also encouraged to
make efforts towards the prevention and rermoval of disputes or situations at the
regional level and to establish aneffective mechanismfor collaboration between

regi onal agencies and the United Nations in dealing with local disputes or
situations.

379. Wew trends and proposals im connection with therole of the Secretary-Genera
in the area of pacific settlement as well as an evaluation of past and present
activities in the field are al so reflected in the report subnitted by the
Secretary-Ceneral to the General Assenbly at its forty-fourth session, in 1989. In
particular, the Secretary-GCeneral pointed out that the deployment of the United
Nations military observers throughout the Central American region could provide a
new opportunity to render assistance in the field of pacific settlement and
reconciliationy set forth proposals that the Organisation receive information from
space-based and other technical surveillance systens, thereby enabling the
Secretariat to nonitor conflict situations inpartially, and recomended that the
Security Council meet periodically to consider tha state of international peace and
security in different regions at the |evel ol toavelgn nministers. He also noted the
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inportant role of “fact-finding teams" which mght be dispatched to establish
"timely, accurate and unbiased information" concerning a situation likely to |ead
to international friction.

380. Reaffirmng the evaluation of recent trends and proposals in the field of
peaceful settlement contained in his 1989 report on the work of the Organization,
the Secretary-General in his 1990 report specially enphasized the role of the
peace- keeping efforts of the United Nations in the context of the peaceful
settlement of disputes and situations. In that connection, he pointed out as
exanpl es of recent trends both the expansion of the role.of the United Nations and
the widening United Nations practice of conbining peace-keeping and peace- maki ng,
noting that recent United Nations operations

*... have so conbined el ements of peace-keepi ng and peace-naking as to have
radically altered traditional concepts of the arrangement between the two.
Fornerly, peace-keeping was understood to nmean essentially to control or
contain conflicts while peace-making was neant to resolve them A deeper and
nmore active involvement of the United Nations has over time, however,

i ncreasingly shown that peace-making itself determnes, as it should, the
size, scope and duration of peace-keeping as conventionally understood and
that it is often by a fusion of the two in an integral undertaking that peace
can genuinely be brought to troubled areas".

The report also pointed out that:

"From 1948 onwards, the United Nations has |aunched 18 operations, five
of them during 1988 and 1989. |Indeed, in recent years, the Organization's
role in combinations of peace-keeping and peace-maki ng has expanded
inpressively. The conposite nature of these recent operations neans that the
tasks assigned to themhave nultiplied. The United Nations Transition
Assistance Goup in Nam bia provides a standing exanple of inportant civilian
and police components working together with mlitary elenents to secure the
i mpl ement ati on of a conplex peace plan under its supervision and control. The
delicate m ssion acconplished in N caragua also illustrated the versatile
forns that undertakings assigned to the Secretariat by the conpetent organs of
the United Nations can take."

381. The Secretary-Ceneral also indicated that as the consent of the parties
concerned is crucial to the nandate of the United Nations, peace-keeping operations
conducted "in order to stop or avert fighting and help facilitate or inplenment a
settlement** are "to be distinguished from neasures under Chapter VII of the
Charter". Wiile recognizing the unique and inportant role of the Secretary-Cenera
in the prevention and peaceful settlenent of international disputes and situations,
it is necessary to enphasize once again that its potential can be used effectively
only on the basis of interaction with other principal organs of the United Nations,
especially the Security Council and the General Assenbly, and under the condition
of full support by States.
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V. PROCEDURES ENVI SAGED I'N OTHER | NTERNATI ONAL | NSTRUMENTS

A Intr tion

382. The international instruments whose procedures for the settlenent of disputes
are the subject of the present chapter may be divided into two broad categories, as
briefly described bel ow.

383. Ome category consists ofthe constituent instrunents of internationa

organi sations of a universal character, such as the specialized agencies of the
United Nations and the International Atomic Energy Agency (1AEA), with conpetence
in specific areas of activities. Disputes between any of the States nenbers of
such organi zations are settled in accordance with the procedures established under
the relevant constituent instrunents. As further discussed in section B bel ow,
certain instruments provide nore el aborate procedures for dispute settlenent
consistent with the degree of interaction of the Menber States [nter se, as
determ ned by the nature of the activities of the organiaation. Qher constituent
instruments do not, by contrast, establish elaborate procedures and nechani sns for
di spute settlement apart fromthe general requirement that disputes which are not
settled by direct negotiations or by other diplomatic means should be referred to
one of the organs of the organization in question for settlenent, and that if no
settlenent is reached the dispute nay be referred to a particular forumfor a
judicial settlenent.

384. The second category consists of the numerous nultilateral treaties which

regul ate the relations between States parties thereto and establish appropriate
procedures for the settlement of disputes arising fromtheir interpretation or
application.* Depending upon the subject-matter of each nultilateral treaty, and
as further discussed in section C of the present chapter, the dispute settlenent
procedures established under such instruments also rely upon the application of the
various means of peaceful settlenent discussed in chapter Il of the handbook.

385. 'In presenting thematerials under the two broad categories of the types of
instrunents described above, the present chapter aims at providing an anal ysis of
di spute settlement procedures envisaged under the instrunents, taking into account
those already discussed in the preceding chapters and, where possible, giving
exanpl es of cases handl ed through the procedures in question.

B. Procedures envisacred in theconstituent instrunents of

international organizations of a universall charactet
gther than the United Nations

386. The procedures for the settlement of disputes envisaged under the instruments
falling under this category reflect the distinction between the instruments which
created economc or financial organizations and those which established

organi zations with other specific areas of activities and conpetence

* Wi le for the purposes of the present handbook only nultilateral treaties
are discussed in the present chapter, astudy of the equally |arge nunber of
bilateral treaties indicates thatthe types of dispute settlement procedures they
Contain are fully reflected in those presented here or el sewhere in the handbook.
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1. Procedures envisacred in economic and financial erganizations

387. The disputes settlement procedures under the General Agreement on Tariffs and
Trade (GATT) and under commodity agreenents provide exanples of the ways in which
some of the specific peaceful neans of dispute settlenment discussed in chapter |
above are adapted to deal with the types of disputes arising within the scope of
the activities of the institutions in question.

388. The GATT dispute settlement procedure 503/ consists of several steps, the
first of which is consultations, which are mainly bilateral, although article XXII,
paragraph 2, of the Ceneral Agreement provides for joint consultations wth
contracting parties if bilateral consultations do not produce a satisfactory
result. Under this system consultations are undertaken as neans of settlement of
disputes in itself and are considered a precondition for conciliation as the next
procedure established under such international econom c organizations. 504/

389. The second step is the referral of the dispute, on the basis of article XX II
paragraph 2, ofthe Agreenent, to the Contracting Parties 505/ for conciliation. A
party to a dispute may request the setting up of a panel or working party. In
practice, recourse to panels has becone the usual procedure (see paras. 392-395).

390. Recourse to this conciliation procedure is linmted to cases where a
contracting party considers “that any benefit accruing to-it directly or indirectly
under thle] Agreement is being nullified or inpaired". 5067 Nullification or

i mpai rment of benefits is presumed in cases where there is a breach of obligations
under the General Agreement. 1Ian the absence of such a breach, the party claimng

5037 This procedure is essentially based on articles XXl and XXIII of the
Agreenent (Basic Instruments and Sel ected Docunents, vol. |V, March 1969) as well
as in the followi ng subsequent docurments, which formalized the dispute settlenent
procedures that had evol ved through GATT custonary practice: "Understanding
regarding notification, consultation, dispute settlement and surveillance", adopted
on 28 Novenber 1979 (hereinafter "1979 Understanding"), to which is annexed an
“Agreed description of the customary practice of the GATT in the field of dispute
settlenment”; GATT, BISD, 26th Supp. (1980), pp. 210-18; "Special régime for
disputes in which the plaintiff is a developing country*', adopted on 5 April 1966
(GATT, BLSD, Doc., 14th Suppl. (1966), pp. 18-20, which provides for the expedited
treatment of conplaints brought by devel oping countries; Special reginmes provided
for in some of the non-tariff agreenents or Codes concluded during the Tokyo Round
of multilateral trade negotiations of 1973-1979 which differ slightly fromthe 1979
Understanding: under the Codes, parties have an explicit right to panel procedures
and certain Codes establish stricter deadlines; finally, the 1982 GATT Mnisterial
Decl aration (GATT, BisD, 29th Suppl., 9, pp. 13-16) provides for certain ways of
expediting the process

504/ 1979 Understandi ng (supra, note 492), para. 8. and annex thereto, para. 1.

505/ The use of initial capitals in **Contracting Parties" indicates collective
action by the Parties to GATT, performed by the GATT Council

5067 Article XXI'I1 of the Agreenent.
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nullification or inpairment of benefit is called upon to provide detailed
justification of such a claim 50%7

391. The 1982 Mnisterial Declaration provides that before the matter is referred
to the Contracting Parties and without prejudice of the right of the parties to do
SO+ the latter canseek the good offices of the Director-Ceneral of GATT to
facilitate a confidential conciliation. 508/

392. Although the establishnment of a panel is not an automatic right ofthe
requesting party, 509/ it has never been refused. Panels are composed of three to
five menbers, preferably governnental representatives, but serving in their

i ndi vi dual capacity. As opposed to traditional conciliation conmssions in the
political field, all panelists are chosen by a third party = in this case the
Director-General of GATT. They may not be nationals of a party to the dispute. 510/

393. Paragraph 16 of the 1979 Understanding describes the functions of panels as
fol | ows:

"[T]o assist the Contracting Parties in discharging their responsibilities
under Article XXII1; accordingly, a panel should make an objective assessnent
of the matters before it, including an objective assessment of the facts of
the case and the applicability of and conformty with the General Agreement

panel s should consult regularly with the parties to the dispute and give
t hem adequate opportunity to develop a mutually satisfactory solution.”

394. As is the case with traditional conciliation, the function of the panel thus
enphasi zes the elements of inquiry, in order to establish the facts giving rise to
a dispute and to seeka settlenment. The main concern of the whole dispute
settlenment procedure of GATT, including the panels, as has been repeatedly pointed
out, is to reach a settlenent agreed by the parties. The requirement that the
concl usions of the panel be distributed to the parties to the dispute before
circulation to the Contracting Parties is one nore evidence of the effort “to
encour age devel opment of nutual ly satisfactory solutions between the parties" 511/
to the dispute.

395. The GATT Council usually adopts the panel's report as subnitted, thereby
giving the recomrendati ons contained therein an authoritative character, in the
form of recomrendations or rulings. The followi ng are exanples of recently
established panels: a panel established in 1973 on a matter referred by the
European Communities relating to United States tax legislation, $12/ one
established in 1973 on a matter referred by the United States relating to income

507/ Annex to the 1979 Understandi ng, para. 5 in_fiue.

508/ 1982 Declaration (supra, note 492), para. (i).

509/ 1979 Understandi ng, para. 10.
510/ | bid., paras. 11-13.
811/ | bid., para. 18.

512/ GATT, BLSD 23 S/ 98,
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tax practices nmaintained by the Netherlands; 513/ in 1978, on a matter referred by
Australia relating to sugar practices ofthe European Conmmunities (EC); 514/ in
1985, on a matter referred by EC relating to Canadian discrimnative neasures

agai nst inported al coholic drinks; 515/ in 1986, on a matter referred by Canada, EC
and Mexico relating to taxes levied on petroleumand certain inported substances by
the United States; 5167 in 1986, on a matter referred by the United States
regarding restrictions on inports of certain agricultural products by Japan; 517/
in 1986, on a matter referred by EC relating to the Japanese tax systemon inported
wine and spirits; 5i8s in 1987, on a matter referred by the United States relating
~> export restrictions on fish by Canada: 519/ and in 1987, on a matter referred by
EC and Canada relating to United States inport processing fees. 520/ The duration
of the proceedings has varied in these cases froma few nonths to three years.

396. Although article XXIII, paragraph 2, provides for retaliatory nmeasures if the
recommendations are not inplenented, 521/ there has been in the entire history of
GATT only one case of such sanction, namely, a 1952 dispute between the Netherlands
and the United States regarding the latter's quotas for dairy products. 5227 In
practice, any matter in which reconmendations have been nmade or rulings given is
kept "under surveillance'* by the Contracting Parties, which periodically review the

action taken pursuant to such reconmendations and may be asked to "nake suitable
efforts with a viewto finding an appropriate solution". 523/

513,/ GATT, BISD, 23 s/137.

5147 GATT, BILSD, 26 S/ 290

8157 GATT, document L/6304.

516/ GATT, document L/6175.

517/ GATT, document L/6253.

5187 GATT, BLSD, 34 S/83

$19/ GATT, docunent L/6268.

520/ CATT, document L/6269.

5217 The relevant text reads: "[the Contracting Parties] nmay authorize a
contracting party or parties to suspend the application to any other contracting
party or parties of such concessions or other obligations under this Agreement as
they determine to be appropriate in the circunmstances."'*

5227 BISD, Supplement No. 1. Retaliation took the formof an authorized
discrimnatory quota on inports of wheat flour fromthe United States.

5237 1979 Understandi ng, para., 22.

-176-



397. This conciliation procedure and its sanction (permssible retaliation) is
operative nostly in cases where both parties have simlar economc strength, and
therefore simlar potential retaliatory powers. 5247 M ndful of conditions of
econonmi ¢ disequilibriumbetween States, a special regime for disputes in which the
plaintiff is a developing country was adopted in 1966. 525/ Al though the specia
regi me never functioned as such, the 1979 Understanding reinforces it and

el aborates on its principles. The main differences between it and the "regul ar"
procedures are that throughout the phases ofthe dispute settlenment process
particular attention is to be paid to the interests of |ess devel oped

countries; 5267/ and that nore attention is to be given to enforcenent of the
recommrendations, so that action may be taken, as appropriate, against the

non- conpl yi ng devel oped party. 5217/

398. The dispute settlenent clauses of conmodity agreements 528/ are simlar to
those of GATT in that they also provide for a step-by-step procedure, beginning
with consultations or negotiations between the parties to the dispute. Upon
failure of such node of settlement, the matter is then referred to the council of
the organi zation (which is a plenary organ) established by the respective commodity
agreements. The council takes a binding decision on the matter, in nost cases
after having sought the opinion of an advisory panel. Unless the Council decides
otherwi se, advisory panels usually consist of five persons acting in their persona
capacity as follows: two menbers nom nated by the exporting nenbers, two by the
importing nmenbers and a chairman selected either by the other four nenbers or, if
they fail to agree, by the chairman of the council. For exanple, in 1965 an

5247 up to 1979, only two cases can be cited in which the applicant was a
devel oping country and the respondent a devel oped country: a 1949 claimof Chile
agai nst Australia and a 1962 clai mby Uruguay agai nst 15 devel oped States. In the
past 10 years, six devel oping countries have filed conplaints

5257 Supra, note 503.
526/ 1979 Understanding, paras. 5 21 and 23.

5277 | bid., para.23.

528/ Such agreements include: the Sixth International Tin Agreenent of
26 June 1981 (arts. 48 and 49) (United Nations registration No. 21139), the
International Coffee Agreenent of 16 Septenber 1982 (arts. 57, 58 and 66) (United
Nations registration No. 22376), the International Agreenment on Jute and Jute
Products of 1 October 1982 (arts. 33 and 44) (United Nations registration
No. 22672), the International Tropical Tinber Agreement of 18 November 1983
(arts. 29 and 40) (United Nations registration No. 23317), the International Weat
Agreenment of 14 March 1986 (arts. 8 and 30) (registered 1 July 1986), the
International Agreenent on Oive G| and Table Aives of 1 July 1986 (arts. 50
and 58) (registered 1 January 1987), the International Cocoa Agreement of
25 July 1986 (arts. 62, 63 and 73) (registered with the United Nations on
20 January 1987), the International Rubber Agreenent of 20 March 1987 (arts. 54.
55 and 64) (United Nations publication, Sales No. E.87.11.D.8), the International
Sugar Agreenent of 11 Septenber 1987 (arts. 33, 34 and 42) (registered with the
United Nations on 24 March 1988).
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advi sory panel was set up by thelnternational Coffee Organization (under the
1962 Coffee Agreenent) to interpret certain provisions of the Agreement. 529/ An
advi sory panel was also set up in 1969, under the 1968 Agreement relating to a

di spute between Brasil and the United States on processed coffee. 530/

399. Enforcenent provisions are also contained in the Agreement. The council, if
it establishes that a nenber has conmtted a breach of the Agreenent, may suspend
the rights of that nmenber, including voting rights, or even under certain

condi tions may exclude that nmenber fromthe organization. As in the case of GATT,
however, such sanctions have not been used in practice.

400. The constitutions of the specialized agencies of the United Nations with
financial and economc activities and of certain regional institutions all provide
for the same dispute settlement mechanismfor any question of interpretation of
these treaties arising between any menbers of the organization or between a nmenber
and the organisation. 5317/ Such disputes are submtted to the organ of restricted
menber ship for decision. |f one of the parties is not represented in that organ

it shall be entitled to representation. In any case where the organ has given such
a decision, any nenber may require that the question be referred to the plenary
organ, whose decision shall be final. 5327 It is further provided that disputes
between the organi zation and a former nenber shall be submtted to arbitration.

401. As is the case with the above-mentioned trade organizations, sanctions are
also envisaged. A State nenmber of the International Bank for Reconstruction and
Devel opment (World Bank), the International Devel opnent Association (I1DA), the
International Finance Corporation (IFC) or the International Fund for Agriculture

529/ | CO docunent | CC F-60.
%30/ | CO docunment ED-397/69.

5317 Article I X of the Articles of Agreenent of the International Bank for
Reconstruction and Devel opment (United Nations, Treaty Series, vol. 2, p. 134),
article XVII'l of the Articles of Agreenent of the International Mnetary Fund
(ibid., vol. 2, p. 40), article VIII of the Articles of Agreement of the
International Finance Corporation (ibid., vol. 264, p. 118), article X of the
Articles of Agreenent of the International Devel opment Association (ibid.,
vol . 439, p. 249), article 11 of the Agreenent establishing the International Fund
for Agricultural Developnent (ibid., vol. 1059, p. 192). See also article 56 of
the Convention establishing the Miltilateral Investment Quarantee Agency of
11 Cctober 1985; other disputes between the Agency and a nmenber, if not settled by
negotiation, are submitted to conciliation and/or arbitration (annex Il to the
Convention). Simlar dispute settlenment provisions are incorporated in the
Agreement establishing the African Devel opment Fund of 29 Novenber 1972 (arts. 52
and 53, United Nations registration No. 19019); the agreenment establishing for the
purpose of encouraging private enterprises to supplenent activities of the
Inter-Anerican Devel opnent Bank, the Inter-American Devel opment Corporation of
19 Novenber 1984 (art. |X, International Legal Materials (1985), p. 455).

5327 The | MF Agreenent provides for the establishment of a Commttee on

Interpretation of the Board of Governors which will normally take a final decision
in a case instead of the Board of Governors itself (art. XVIIl, para. (b)).
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and Devel opment (IFAD) that does not fulfil its obligations under any of the
respective Agreenents may be suspended from nenbership by the plenary organ. 533/
A State member of the International Mnetary Fund (I MF) which fails to fulfil its
obl igations under the Agreement may be declared ineligible to use the resources of
the Fund or may be required to w thdraw from the Fund. 534/

402, In order to provide an international forumfor the settlenent of investnent

di sputes between a State and nationals of another State, apart fromthose available
through the customary |aw of diplonatic protection, there was established in

1966, 535/ under the auspices of the Wrld Bank, the International Centre for
Settlement of Investment Disputes (ICSID). 536/ The Centre provides facilities for
the conciliation and arbitration of "any |egal dispute arising directly out of an

i nvestment, between a Contracting State {...] and a national of another Contracting
State". 537/ The Centre does not itself act as conciliator or arbitrator:

disputes are referred to conciliation commssions or arbitral tribunals constituted
under ICSID's auspices. To that effect, I1CSID maintains a Panel of Conciliators
and a Panel of Arbitrators, 538/ but conciliators and arbitrators nay be appointed
from outside the panel. Recourse to ICSID conciliation or arbitration is voluntary
and based on the consent of the parties. The mere fact that a State is party to
the I CSID Convention does not obligate that State to submit a particular dispute to
| CSID. 539/

403. Conciliation has been used only twice since the establishment of ICSID. In
one case (SEDITEX v. Madagascar), the proceedi ngs were discontinued before the
establishnment of a comm ssion; a commi ssion was established in the case Tesoro w.

Trinidad and Tobago and its recommendations accepted by the parties in 1985. 540/
Recomrendati ons of conciliation comm ssions are, as usual, not binding.

5337 Article VI of the Wrld Bank Agreement; article V of the | FC Agreenent:
article Vi1l of the IDA Agreement; article 9 of the IFAD Agreenent.

5347 Article XV of thel MF Agreenent.

535/ Convention on the Settlement of Investment Disputes between States and
Nationals of Qther States (hereinafter 1CSID Convention), third preambul ar
paragraph, United Nations, Treatv Series, vol. 575, p. 160.

5367 Article 27 of thel CSID Convention expressly precludes a contracting
State fromgiving diplomatic protection or bringing an international claimon
behal f of one of its nationals if the dispute is under the jurisdiction ofthe
Centre unless the other State "shall have failed to abide by and conply with the
award rendered in such dispute". See also article 26 on the requirement of the
exhaustion of |ocal renedies.

5377 Article 25, paragraph 1.

538/ Articles 12-16.

539/ Seventh preanbul ar paragraph.

540/ News from I CSXD, vol. 4, No. 1, winter 1987.
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404. Parties have nore frequent recourse to arbitration. Nevertheless, a high
proportion of cases has been settled by the parties directly rather than through an
arbitral award. The mostrecent arbitrations include: Klockner/Cameroun case 541/
of 26 January 1988 and Société Quest Africaine des Bétons Industtiels wv. Seneaal of
25 February 1988. 842/ Al though awards are binding, requests for interpretation,
revision and even annul ment are considered under certain circunstances. 543/

405. part XI of the 1982 United Nations Convention on the Law of the Sea 544/
establishes the International Sea-Bed Authority which, with respect to activities
in the Area, is a specialized international organization of econom c scope, albeit
different fromthe other organizations nmentioned above. Disputes with respect to
activities in the Area under Part Xl of the Law of the Sea Convention are settled
according to a specific system 545/ distinguishable fromthose established forthe
settlenent of disputes concerning other parts of the Convention. 546/

406. Disputes between States Parties arising fromthe conduct of activities in the
international sea-bed area may be subnitted either to a special chanmber of the
International Tribunal for Law of the Sea by nutual consent of all parties to the
dispute or, at the request of any party to the dispute, to an ad hoc chanber of the
Sea-Bed Di sputes Chamber of the Tribunal. Moreover, certain categories of disputes
between a State Party and the Sea-Bed Authority or between the Authority and a
State enterprise or a natural or juridical person sponsored by a State Party in
conformity with the Convention may also be referred to the Sea-Bed Disputes
Chanber. 5477 Asfor disputes concerning the interpretation or application of a
contract under Part X, they shall be subnmitted, at the request of any party to the
di spute and unl ess otherw se agreed, to binding commercial arbitration. In the
latter case, if questions of interpretation of Part Xl arise, the arbitral tribunal
shall refer such questions to the Sea-Bed D sputes Chamber fora binding ruling.

It is also worth mentioning that the Assenbly or the Council ofthe Authority may
request advisory opinions fromthe Sea-Bed Disputes Chamber on |egal questions
arising within the scope oftheir activities.

541/ 1 CSI D, ARrRB/81r2.

5427 | CSID, ARBs82/1, Thirteen cases are still pending.
5437 Articles 50-52 of the I CSID Conventi on.

544/ United Nations publication, Sales No. E 83.V.5.

845/ This nechanismis described in section & of part X, articles 186-191 and
annex VI of the Conventi on.

546/ See para, 428 bel ow.

547/ For the categories of disputes, see articles 187 and 189.
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s p | . B | . . : . . |
atdonsz Wi th specialized activities

407. The constitutive treaties of other specialized agencies of the United Nations
as well as of the International Atom c Energy Agency contain provisions on the
settlement of disputes relating to the application or interpretation of the
respective texts. The general procedure 5487 is as follows: if the matteris not
settled by negotiations, it is referred to one of the main organs of the
organisation. Failing its settlenent by that organ, the dispute is further
referred to the International Court of Justice or to an arbitral tribunal, unless
it is otherwise agreed. 549/ The latter part of the procedure has never been used
in practice, given the fact that the scope of activities of these specialized
agenci es does not give rise to serious disputes between them and their menbers or

548/ This paragraph does not apply to the cases of the International G vil
Aviation Organisation and the International Labour Organisation, which will be
di scussed bel ow (paras. 409-417).

549/ See, e.g., article XVII of the Constitution of the Food and Agriculture
Organi zation of the United Nations (FAO (arbitration is notexpressly mentioned as
a node of settlenent, only referral to ICJ) (FAO,Basic Texts, vol. 1);
article XV, para. 2, of the Constitution of the United Nations Educational,
Scientific and Cultural Oganisation (UNESCO (United Nations, Treaty Series
vol. 4, p. 275); article 22, para. 1, of the Constitution ofthe United Nations
I ndustrial Devel opment Organiaation (UNIDO) (which also provides for referral to a
conciliation commssion (United Nations registration No. 23432); article 75 of the
Constitution ofthe Wrld Health Organization (wHO) (arbitration is not expressly
mentioned, only referral to ICJ) (ibid., vol. 14, p. 186); articles 65 and 66 of
the Convention on the International Maritinme Oganization (IM) (referral to IC) is
expressly envisaged only in the form of a request for advisory opinion) (1MXOQO
Basic Docunents, vol. |, 1979, p. 5 and | MO Assenbly Resol ution A 358 (IX) of
14 Novenher 1975); article xviI, para. (A) of the Statute of the Internationa
Atom c Energy Agency (1AEA) (ibid., vol. 276, p. 3); article 29 ofthe Convention
of the World Meteorol ogi cal Organi zation (WMD) (referral to ICJ is not expressly
provided for, only arbitration) (ibid., vol. 77, p. 143); articles 50 and 82 of the
Convention of the International Tel ecommunications Union (ITU) (referral to IC] is
not expressly provided for, only arbitration) (United Nations registration
No, 19497).
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bet ween t he members inter se. Thus &rebul k of disagreements which have ari sen
have been nostly settled by negotiation. 550/

408. In the majority ofthese treaties, it is furthernmore provided that the

organi sation may under certain conditions request of the International Court of
Justice an advisory opinion on any |legal question arising within the scope of its
activities. 551/ This procedure has been followed in two instances: regarding the
interpretation of a provision of the Convention on the Inter-Governnental Maritine
Consul tative Organization (now the International Maritime O ganisation) 5527 and
regarding the interpretation of an agreenent between the Wrld Health O ganisation
and a menber State. 553/

550/ Dispute settlement provisions are also incorporated in agreenents
concl uded under the auspices of these organizations. For exanple, FAO agreenents
provide for conciliation, arbitration or referral to ICJ; certain agreenents
provide for the appointment by the Director General of rFa0oOf a committee of
experts whose recomendations are not binding (no such provision has been used in
practice): the UNESCO Convention against Discrimnation in Education is
suppl enented by a Protocol instituting a Conciliation and Good O fices Conm ssion
to be responsible for seeking the settlement of disputes which mayarise between
States Parties to the Convention (Protocol adopted on 10 December 1962); IMO
Conventions usually provide for arbitration or judicial settlement if negotiations
fail: dispute settlement provisions also exist in agreenents to which an
international organisation is a party: for exanple, the Agreenent on Saf eguards
under the Non-Proliferation Treaty of 5 April 1973 (United Nations, Treaty Series,
vol. 1043, p. 213) between the European Atom c Energy Community (EUBATOV), ttre
seven European States and | AEA provides, in the case of disputes, for
consultations, referral to the Board of I|AEA and to arbitration.

5§51/ See, e.g., article XVIl of the FAOConstitution; article V, vara. 11, of
t he UNESCO Constitution; article 22, para., 2, of the UNIDO Constitution; article 76
of the WHO Constitution; article 66 of the IM0 Convention3 and article xvII,
para. (B), of the | AEA statute,

5§52/ Advi aorv opinion of 8 June 1960 of the Constitution of theMaritine
Safetv Conmittee of the IMCO, |.C J. Reports 1960, p. 150.

553/ Advisory ovinion of 20 Decenber 1980 on the Interpretation of the
Agreement of 25 March 1951 between the WHO and Egypt, I.C.J. Reports 1980, p. 73.
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409. The International Cvil Aviation Organization has a sonewhat different
mechani sm for t he peaceful settlenent of disputes relating to the interpretation or
application ofthe ICAG Convention. 554/ Negotiations between the parties to the
dispute are the first step of the dispute settlenent. Upon the failure of
negotiations, the matter is referred to the I CAO Council for decision. The
procedure before the Council consists of witten and oral parts. The Council nay
ask the Secretary-CGeneral of 1CAOto institute an investigation to determne the
facts relating to a dispute. 555/ In contrast to constitutions of other
speci al i sed agencies which provide for direct referral to the International Court
of Justice or arbitration if the dispute is not settled by the conpetent

organ, 5567 in the case of ICAOreferral to the International Court of Justice or
an arbitral tribunal is made in the formof an appeal of the Council's

deci sion. 557/ Sanctions for failure to conformty with the Council's decisions
are also envisaged. Thus, defaulting airlines are not allowed to operate through
the airspace of contracting States: and the voting powers of a defaulting State may
be suspended by the | CAO Assenbly. 558/

5547 Chapter XVIII, articles 84-88, ofthe Convention on International G vi
Avi ation ("Chicago Convention") (Unite? Nations, Treatv Series, vol. 15, p. 295);
and Rules for the Settlement of Differences (I CAO docunent 778272, 1975).

5557 Article 8 of the Rules for the Settlenment of Differences. See also
chap. Il, sect. B ("Inquiry") above, note 30.

556/ See para. 407 above.

5877 Article 85 of the | CAO Convention contains details on the establishnment
O such an arbitral tribunal.

858/ Two ICAO Conventions, the International Air Services Transit Agreenent of
7 Decenber 1944 (United Nations, Treaty Series, vol. 84, p. 389) and the
International Air Transport Agreenent of 7 Decenber 1944 (ibid., vol. 171, p. 387)
stipulate that chapter XVII1 of the 1 CAO Convention is applicable with respect to
disputes or the interpretation and application ofthese texts. Furthernore,
nunmerous bilateral agreenments between States relating to air services provide for
the settlement of disputes or by a decision ofthe | CAO Council, through
arbitration or judicial settlement. |In practice, arbitration has been the
procedure to which parties in dispute have resorted. See chap. Il, sect. F
("Arbitration”) above, note 107, as well as a 1981 dispute between Bel gi um and
Ireland (not yet published).
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410. In the history of ICAQ three disputes have been explicitly submtted to the
Council for resolution under chapter XVIII of the Chicago Convention relating to
the settlenent of disputes: a conplaint by India against Pakistan in 1952, 559/ a
conpl aint by the United Kingdom against Spain in 1969 560/ and a conplaint by

Paki stan against India in 1971. 561/ In those cases, the Council did not issue a
decision onthe merits, since the dispute was settled by the parties while the
proceedi ngs before the Council were still pending. Such an outcome is actually
encouraged by the Council itself. 5627/ The procedure of appeal to the
International Court of Justice under chapter XVIII of the Chicago Convention also
has been used; e.g., India appealed during the 1971 dispute with Pakistan. 563/
There has al so been a case of resort to the International Court of Justice by the
Islam c Republic of lran, which filed an application instituting proceedings
against theUnited States of Anmerica 564/ with a view to appealing the decision
rendered on 17 March 1989 by the | CAO Council. 565/

559/ | CAO docunent 7367 (A7-P/1) 74-76 (1953).
569/ | CAO docunent 8903-¢/994 27 (1969).

561/ ICAO Council, Seventy-fourth session, 2ad-6th neetings, 22-25 July 1971

5627 Article 14 of theRules forthe Settlenent of Differences.

563/ I ndia appeal ed cl aimng thatthe Council had no jurisdiction over the
dispute. Pending the outcome of the appeal, proceedings before the Council were

held in abeyance. See Appeal relating to the jurisdiction of the | CAO Counci
{India v. Pakistan), 1.CJ. Revorts 1972 p. 46.

864/ Application instituting proceedings filed in the Registry of the Court on
17 May 1989:  Aerial Incident of 3 July 1988,

865/ Decision of 17 March 1989, | CAO news rel ease PIO 4/89,
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411. The scope of activities of the International Labour Organisation (ILO) al so
calls for a nore elaborate dispute settlement procedure because of potentia
disputes arising fromthe conduct of States towards individuals in their
territories, including their own nationals, in connection with the application of
specific 1LO Conventions. The ILO Constitution contains a general provision that
disputes relating to its interpretation or to the interpretation of Conventions
-concluded under it shall be referred to the International Court of Justice 566/ and
does not envisage a non-judicial procedure for that purpose.

412. Under articles 24 and 25 of the ILO Constitution, any organization of either
wor kers or enployers may nmake a representation with the International Labour Ofice
alleging that a menber State has failed to observe any part ofthe ILO Convention
to which it is a party. 5677/ The Government may be invited by the ILO Governing
Body to respond to the'allegation. |If a response is either not received or, if
received, is not deened to be satisfactory by the Coverning Body, the latter nay
publish the representation and any responses relating thereto. The nobst recent
cases include: a 1985 representation by the Japanese Trade Unions alleging

non- observance by Japan of the Fee-charging Enpl oynent Agencies Convention; 568/ a
1985 representation by the National Trade Union Coordinating Council of Chile

al | egi ng non-observance of certain international |abour conventions by Chile: 569/
a 1986 representation by the Spanish State Federation of Associations of Enployees
and Wrkers of the State Admi nistration alleging non-observance by Spain of the
Discrimnation and Social Policy Conventions; 570/ and a 1986 representation by the
Hel lenic Airline Pilots Association alleging non-observance by Geece of the Forced
Labour Convention and the Abolition of Forced Labour Conventions. 571/

413. Anore devel oped procedure is established under article 26 of thellLO
Constitution relating to disputes between States. According to paragraph 1 ofthe
article:

"Any of the Menbers shall havethe right to file a conplaint with the
International Labour Ofice if it is not satisfied that any other Member is
securing the effective observance of any Convention which both have ratified
in accordance with the foregoing articles.”

5667 United Nations, Treaty Series, vol. 15, p. 35, article 37, para. 1, UNTS,
vol. 15, p. 35. Paragraph 2 of article 37 calls for the establishnent of a
procedure of appointment of a tribunal to expedite such a dispute

567/ ILO is a tripartite organization, with representatives of Governnents, of
enpl oyers and of workers.

5687 ILO Oficial Bulletin, vol. LXXI, 1988, Supplement 1, Series B, p. 26.

569/ | bid., p. 35.
§70/ Il bid., p. 1.
5717 | bid., p. 16.
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The procedure, which canalso be set in notion by the CGoverning Body itself, is as
follows. 872/ The CGoverning Body may first communicate the conplaint to the
Governnent concerned. |f nosuch conmunication was made or no satisfactory
response was received fromthe Government, the Coverning Body may appoint a

commi ssion ofinquiry to consider the conplaint. Al menmbers of ILO undertake to
cooperate with such a conmission. The latter adopts a report containing its
recomrendations; the report is conmunicated to the Governing Body and the
Governnents concerned, and is published. Governments have a three-nonth [imt
within which to informthe Director-Ceneral of I1LO of their acceptance or refusa

of the commission's recomrendations. In the |atter case, they may refer the matter
to IC) for a final decision. If a nenber fails to carry out the recommendations of
the commi ssion or the decision of the Court, the organization may take "such action
as it may deemw se and expedient to secure conpliance therewth".

414, In practice, the conplaint procedure has been used on relatively few
occasions. Commissions of inquiry have been established to exam ne some of these
compl aints, the nost recent of which include: a 1981 conplaint relating to
observance of certain international |abour conventions by the Dom nican Republic
and Haiti; 5737 a 1982 conplaint relating to the observance by Poland of certain
international [abour conventions; 5747 and a 1984 conplaint relating to the
observance ofthe Discrimnation Convention by the Federal Republic of Germany. 575/
415. Apart from the above-nentioned procedure, a special-nmachinery has been
established for the exam nation of complaints of the violation of trade union
rights. 5767 Such conplaints can be exam ned, regardless of whether the State
concerned has ratified the Freedom of Association Conventions, by two specially
established bodies: the Governing Body Committee on Freedom of Association and the
Fact - Fi nding and Conciliation Conm ssion on Freedom of Association

416. The Conmittee, 577/ a tripartite body of nine independent menbers fromthe ILO
CGover ni ng Body, examines conplaints even without the consent of the State concerned.

5727 Articles 26-33 ofthe ILO Constitution

5737 1L0 Oficial Bulletin, vol. LXVI, 1983, special supplenent

574/ 1bid., vol. LXVII, 1984, special supplenent
575/ Ibid., vol. LXX, 1987, Suppl., Series B.

576/ Al l egations regarding infringenents of trade union rights received by the
United Nations against an ILO menber State are forwarded by the Economc and Socia
Council to the Governing Body to follow the described procedure.

877/ The detail ed procedure of the prelimnary exam nation of conplaints by
the Conmmttee is to be found in International Labour Ofice, Procedure forthe
exam nation of eomplaints alleaina infrinaenents of trade union rights, June 1985.
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Since its establishnent in 1951 it has considered over a thousand cases. 578/ The
conplaint is comunicated to the Governnent concerned, which nmay be requested to
provide further information. The Commttee conducts hearings and undertakes
on-site visits. Its task is nmainly to consider whether cases are worthy of

exam nation by the Governing Body and to make recommrendations thereon to the
CGoverning Body. The reports of the Commttee are published

417. The Conmittee may reconmend the referral of the matter to the Fact-Finding and
Conciliation Commission. The latter, conposed of independent persons appointed by
the Governing Body, can only consider a case with the consent of the Governnent
concerned. As opposed to the Conmttee, the Comm ssion conducts hearings in the
presence of the parties to the dispute. The Conm ssion also conducts on-site
visits. The report of the Comm ssion, as is usual for conciliation comm ssions
contains both factual 'findings and reconmendations for the solution of the

problem It is also published. In practice, only five cases have been referred to
the Commi ssion: concerning Japan, Geece, Chile, Lesotho and the United States
(Puerto Rico). 579/

c. Procedures envisaaed in nultilateral treaties creating
no Pernmanent institutions

418. Miltilateral treaties (excluding those of a regional or subregional scope) may
be classified as follows on the basis of the types of procedures they provide for
the settlenent of disputes: (1) those establishing optional procedures: 589/

5787 In 1988, the Commttee considered conplaints against Peru, Ecuador, the
United States, Colonbia, Portugal, Spain, Venezuela, the Dom nican Republic,
Denmark, Brazil, Australia, Chile, Paraguay, Haiti, Uruguay, Zanbia, Bahrain, Fiji
and Nicaragua. See ]LO Oficial Bulletin, vol. LXXI, 1988, Series B, No. 1 (254th
and 255th reports of the Conmttee on Freedom of Association).

5797 1L0 Oficial Bulletin, vol. XLI X, 1966, No. 1, Special supplenent, ibid.,
Fo. 3, Special Supplement; The Trade Union Situation in Chile: report of the
Fact - Fi nding and Conciliation Commission on Freedom of Association. L0 document
GB197/3/5 and GB218s/7/2. In the case of Geece, the conplaint was withdrawn while
the proceedings werestill pending

580/ This is the group of multilateral treaties in which dispute settlement
procedures do not forman integral part of the treaty itself but are contained in
separate optional protocols or in which procedures do forman integral part of the
treaty but are subject to an optional declaration of acceptance by the States
Concerned, thus constituting a non-conpul sory system
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(2) those establishing, under the treaty itself, combined non-conpul sory and

compul sory procedures in which both the International Court of Justice and an
arbitral tribunal are offered as choices for judicial settlement; 5817 (3) those
establ i shing a conbined procedure in which IC) is the only conpul sory judicia
settlenent procedure provided; (4) those in which arbitration is the only

conpul sory procedure for judicial settlenent: (5) those in which conciliation is
the only third-party compul sory procedure; (6) those which conbine adjudication and
conciliation as third-party conpul sory procedures; and (7) those which rely on
panel s of experts for resolving technical disputes.

1. Conventions containing outional procedures for
dispute sett| enent

419. Certain nultilateral conventions establish a dispute settlenent procedure in a
separate optional protocol. Thus the procedure is only binding between parties to
the dispute which are also parties to the optional protocol. Seven

conventions 582/ concluded under the auspices ofthe United Nations after

consi deration by thelnternational Law Conmi ssion, envisage the follow ng procedure
in an optional protocol: any dispute arising out of the interpretation or
application of any of the conventions may be brought before I'CJ by unilatera
request. However, the parties to the dispute may agree before bringing the dispute
to ICJ, and within a period of two nmonths, to resort to arbitration or to adopt a
conciliation procedure. In the latter case, the conciliation conm ssion shall nake
its recommendations within five nonths after its appointnment. [If they are not
accepted by the parties to the dispute within two nonths, either party may bring
the dispute before ICJ.

420. Another type of optional procedure is contained in several human rights
conventions, which set up a coomittee to, inter alia, consider clains by a State
Party that another State Party is not fulfilling its obligations under the

581/ This group, like those classified under (3) to (7), share the comon
characteristic of being procedures established as integral parts of the
nmultilateral treaties themselves, incontrast to the first group described above in
note 580.

582/ Convention on the Territorial Sea and the Contiguous Zone of
29 April 1958: the Convention on the H gh Seas of 29 April 1958; Convention on
Fi shing and Conservation of the Living Resources ofthe H gh Seas of 29 April 1958:
Convention on the Continental Shelf of 29 April 1958 (the sane optional protoco
for Conpul sory Settlenent of Disputes applies to all the above Conventions, United
Nati ons, Treaty Series, vol. 450, p. 169): Vienna Convention on Diplomatic
Rel ations of 18 April 1961 (ibid., vol. 500, p. 241); Vienna Convention on Consul ar
Rel ations of 24 April 1963 (ibid., vol. 596, p. 487) and Convention on Speci al
M ssions of 8 Decenmber 1969 (General Assenbly resolution 2530 (XXIV) of
8 Decenber 1969, annex).
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Convention. 583/ The procedure is optional iathat, although it is an integral
part ofthe treaty in question, it iS subject to a declaration of acceptance by
both the respondent and the claimant State Party. $84/ The procedure is as

follows: the conmttee first makes its good offices available to the parties
concerned in order to reach an am cable solution. The conmttee nay al so appoint
an ad hoc conciliation conmssion. A report on the matter is then submtted, which
is communicated to the parties to the dispute.

42i. Moreover, a procedure for examnation by the commttee of clains by
individuals subject to the jurisdiction of a State Party is also provided for in
these treaties, onthe condition of the acceptance of the procedure by the State
party concerned, 585/ either by declaration or by becomng party to an optional
protocol .

2. Conventions containing non-compulsory and compulsory Procedures
- hich both tl - | : > I b |
tribunal are established as choices for judicial settl enent

422. Anumber of multilateral treaties provide the parties to a dispute arising out
of the interpretation or application of the respective conventions with a choice of
any of the peaceful means of dispute settlenment described in chapter Il above. In
this case, parties to the dispute are usually called upon first to try to resolve
their dispute by negotiation, then by use or intervention of a third party (for
good offices nediation, conciliation, inquiry) and then, failing the resolution of
the dispute, by referral to arbitration or to the International Court of

583/ International Covenant on Cvil and Political Rights of 16 Decenber 1966
(United Nations, Treaty Series, vol. 999, p. 171, arts. 41 and 42); International
Convention on the Elimnation of All Forns of Racial Discrimnation (arts. 11-13);
Convention against Torture and Qher Cruel, |nhuman or Degrading Treatnent or
Puni shnment (art. 21). The International Convention agai nst Apartheid in Sports
(art. 13) does not spell out the details of the procedure under which "the
Conm ssion nmay decide on the appropriate neasures to be taken in respect of
breaches*'. A simlar optional procedure is established in the field of
humani tarian |law, nanely, under the Protocol Additional to the Geneva Conventions
of 12 August 1949, and relating to the Protection of Victins of International Arned
Conflicts (Protocol I) (art. 90 on the International Fact-Finding Comm ssion)

(A 32/ 144, annex I).

584/ Except the International Convention on Elimnation of All Forns of Racial
Di scrimnation.

585/ See, e.g., Optional Protocol to the International Covenant on Gvil and
Political Rights of 16 Decenber 1966 (United Nations, Treaty Series, vol. 999,
p. 302): International Convention on the Elimnation of Al Forns of Raci al
Discrimnation (art. 14); Convention Against Torture and Qther Cruel, Inhuman or
Degradi ng Treatnent or Punishment (art. 22),
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Justice, 586/ the latter two nmethods being put on the sane level. A variation of
such a type of clause 5877/ envisages unilateral referral of the dispute to ICJ, if
it cannot be settled by other neans, including arbitration. The Court is thus the
only means of last resort for the settlenent of the dispute. There is yet another
type of dispute settlement clause which provides for referral to ICJ if arbitration
fails, but limts the choice of non-judicial nmeans to negotiations. It is a
standard clause in nany treaties 5887 and reads as foll ows:

586/ see, e.g., the Basel Convention on the Control of Transboundary Movenents
of Hazardous Wastes and their Disposal of 22 March 1989 (Lnternational Legal
Materials (1989), p. 675, art. 20), which also provides for optional declarations
of acceptance of conpul sory recourse to arbitration and/or 1CJ. See also
Convention on Early Notification of a Nuclear Accident of 26 Septenber 1986
(ibid. (1986). p. 137, art. 11) and the Convention on the Assistance in the Case of
a Nucl ear Accident or Radiol ogical Emergency of 26 Septenber 1986 (ibid. (1986),

p. 1384, art. 13), which provide that recourse will be had to arbitration or IC) at
the request ofany party to t.> dispute if the latter is not settled within one
year fromthe request for consultation. But States may declare thensel ves not
bound by the provision concerning referral to arbitration or to ICJ.

587/ See, e.g., Convention on Psychotropic Substances of 21 February 1971
(United Nations, Treaty Series, vol. 1019, p. 175, art. 31); United Nations
Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of
19 Decenber 1988 (art. 32) (E/CONF.82/15 and Corr.2), although States nmay declare
t hemsel ves not bound by the provision concerning unilateral referral to 1CJ.

5887 See, e.g., international conventions dealing with certain aspects of the
question of conmbating international terrorism Convention on O fences and Certain
G her Acts Committed On Board Aircraft of 14 Septenber 1963 (art. 24): the only
difference with the standard clause is that wthdrawal of the reservation is
notified to ICAO (ibid., vol. 704, p. 220); Convention on the Suppression of
Unl awful Seiaure of Aircraft of 16 Decenber 1970 (ibid., vol. 860, p. 106,
art. 12): Convention for the Suppression of Unlawful Acts Against the Safety of
Gvil Aviation of 23 Septenber 1971 (ibid., vol. 974, p. 178, art. 14); Convention
to Discourage Acts of Violence Against Cvil Aviation of 23 Septenber 1971: the
wi t hdrawal of reservations is notified to depositary Governnents (lnternational
Legal Materials (1971), p. 1151, art. 14): Convention on the Prevention and
Puni shment of Crimes against Internationally Protected Persons including D plonatic
Agents of 14 Decenber 1973 (United Nations, Treaty Series, vol. 1035, p. 168,
art. 13); International Convention against the Taking of Hostages of
17 Decenber 1979 (Ceneral Assenbly resolution 341146, annex, art. 16); Convention
for the Suppression of Unlawful Acts against the Safety of Maritine Navigation (I M
document SUA/CON/15, art. 16); Convention on the Making of Plastic Explosives for
the Purpose of Detection of 1 March 1991: the withdrawal of reservation is
notified to I CAO (S/ 22393, article XI). See also certain human rights
conventions:  Convention on the Elinmnation of All Fornms of Discrimnination against
Wren of 18 Decenmber 1979 (CGeneral Assenbly resolution 34/180, annex, art. 29);
Convention against Torture and Gther Cruel, Inhuman or Degrading Treatnent or
Puni shnment of 10 Decenber 1984 (CGeneral Assenbly resol ution 39746, annex, art. 30);
and Convention against the Recruitnent, Use, Financing and Training of Mercenaries
of 4 Decenber 1989 (Ceneral Assenbly resolution 44/34, annex, art. 17).
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"l. Any dispute between two or nore States Parties concerning the
interpretation or application of the present Convention which is not settled
by negotiation shall, atthe request of one of them be submtted to
arbitration. [f, within six nonths fromthe date of the request for
arbitration, the parties are unable to agree on the organizatfon of the
arbitration, any one of those parties mayrefer the dispute to the
International Court of Justice by request in conformty with the Statute of
the Court.

2, FEach State Party may, at the time of signature or ratification ofthe

present Convention or accession thereto, declare that itdoes not consider

itself bound by paragraph 1 ofthis article. The other States Parties shall
not be bound by paragraph 1 ofthis article with respect to any State Party
whi ch has made such a reservation.

"3, Any State Party which has made a reservation in accordance with
paragraph 2 ofthis article mayatany time w thdraw that reservation by
notification to the Secretary-General of the United Nations."

3 . . hi cl |
of Justice is the only compulsory judicial settlenment
procedure

423. Several international conventions provide that disputes between States Parties
arising out of the interpretation or application of those treaties shall be
referred to ICJ. at the request of any party to the dispute, unless the dispute can
be settled otherw se. 5897 However, the application of this procedure is often
subject to reservations by certain States Parties to the conventions insisting that

589/ See, e.g., the following human rights conventions: Convention on the
Prevention and Puni shnent of the Crime of Genocide of 9 Decenber 1948 (United
Rations, Treaty Series, vol. 70, p. 277, art, |1X): Convention for the Suppression
of the Traffic in Persons and of the Exploitation of the Prostitution of Qthers of
2 Decenber 1949 (ibid., vol. 96, p. 271, art. 22); Convention relating to the
Status of Refugees of 28 July 1951 (ibid., vol. 189, p. 137, art. 38); Convention
relating to the Status of Statel ess Persons of 28 Septenber 1954 (ibid., vol. 360,
p. 117, art. 34); International Convention on the Elimnation of Al Forms of
Raci al Discrimnation of 21 Decenber 1965 (ibid., vol. 660, p. 195 art. 22). See
al so the Convention on the Establishment of the International Institute for the
Management of Technol ogy of 6 October 1971 (art. 7, which sets a timelinmit forthe
decision to use other neans, International Leaal Materials (1971), p. 1159) and the
Pat ent Co-operation Treaty of 19 June 1970 (United Nations, Treaty Series,
vol. 1160, p, 262, art. 59).

-191-



mut ual consent oOf the parties to t he dispute i s necessary forreferral of the
dispute to 1CJ. 590/

424. Ot her conventions provide that disputes which have not been settled by
negotiation shall be referred to the International Court of Justice by mutua
consent, unless another node of settlement is agreed to by the parties. 591/

4. Conventions in which arbitration is the onlv compulsory
procedure for judicial settl| enent

4”5, A nunber of multilateral treaties provide for arbitration as the only judicia
means for the peaceful settlement of disputes (if negotiations are unsuccessful).
Thus, certain treaties provide that any dispute concerning the interpretation or
application of the respective convention, which cannot be settled through
negotiation, and unless the parties otherwi se agree, shall be submtted to
arbitration at the request of one of the parties. 592/ Qhers provide for the
referral of a dispute to arbitration by nmutual consent if no settlement is reached

590/ Forreservations to certain human rights conventions nentioned in
note 578 above, see Multilateral treaties deposited With the Secretarv-Genera
(United Nations publication, Sales No. E.89.v.3), pp. 97-114, 289-291. Moreover,
there are treaties which expressly provide for the possibility of making
reservations regarding the unilateral referral of a dispute to the Court,
e.g. . Berne Convention for the Protection of Literary and Artistic Wrks revised
on 14 J2ly 1967 (United Nations, Treatv Series, vol. 828, p. 275. art. 33); Paris
Convention for the Protection of Industrial Property revised on 14 July 1967
(ibid., vol. 828, p. 365, art. 28).

591/ See, e.g., International Convention on the Suppression and Puni shment of
the Crime of Apartheid of 30 Novenber 1973 (ibid., vol. 1015, p. 244, art. X1);
International Convention against Apartheid in Sports of 10 Decenber 1985 (Cenera
Assenbly resolution 40/64 G annex, art. 19): Antarctic Treaty of 1 Decenber 1959
(United Nations, Treatv Series, vol. 402, p. 71, art. X).

592/ Convention forthe Prevention of Pollution from Ships of 2 Novenber 1973
(art. 10, and Protocol 11, which spells out the details of the arbitration
procedure, |nternational Legal Materials (1973), p. 1326); Convention for the
Prevention of Marine Pollution from Land-Based Sources of 4 June 1974 (art. 21 and
annex, which spells out the details ofthe procedure; ibid. (1974), p. 364); the
Convention on the International Maritine Satellite Oganization (INMVARSAT) of
3 Septenber 1976 (art. 31, and annex which spells out the details of the
procedures, United Nations, Treaty Series, vol. 1173, p. 119).
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t hrough negotiation or any other peaceful neans of the choice of the parties. 593/
A variation of the latter envisages, in addition, a system of unilateral

decl arations of recognition of conpulsory recourse to arbitration by a State
vis-a-vig another State which has nade a sinmilar declaration. 594/

5. Conventions in which conciliation is the enly third-pa-
compulsory procedure

426. There are three conventions concluded under the auspices of the United Nations
after consideration by ILC which fall into this category, nanely, the two
conventions on the succession of States 595/ and the Vienna Convention on the
Representation of States in their Relations with International Organizations of a
Uni versal Character of‘ 14 March 1975. 5967 They provide for the follow ng
procedure: the parties to a dispute have a certain time period in which to resolve
the dispute by negotiation or consultation; after this period, any party nmay submit
it to the conciliation procedure specified in the Convention or an annex to it,

unl ess the parties otherw se agree.

5937 See, e.g., Convention on the Conservation of Mgratory Species of WIld
Animal s of 23 June 1979 (International Legal Materials (1980). p. 26, art. X II).
It is worth mentioning that certain regional conventions also contain such a
clause; see, e.g., Convention for the Protection of the Mediterranean Sea agai nst
Pol lution of 16 February 1976 (ibid. (1976). p. 296, art. 22): Convention for the
Cooperation in the Protection and Devel opnent of Marine and Coastal Environnent of
the st and Central African Regions of 23 March 1981 (International Legal
Materials (1981); p. 754, art. 24); the Convention for the Protection of the Marine

Environnent of the Wder Caribbean Region of 24 March 1983 (ibid. (1984), p. 234,
art. 23).

594/ See, e.g., the two conventions of 1976 and 1983 on protection of regional
seas nentioned in note 593 above.

595/ Vienna Convention on Succession of States in respect of Treaties of
23 August 1978 (United Nations, Juridical Yearbook 1978, p.87, arts. 41-45) and
Vi enna Convention on Successi on of States in respect of State property, Archives

and Debts of 7 April 1983 (United Nations, Juridical Yearbook 1983, p. 139,
arts. 42-46 and annex),

596/ United Nations, Juridical Yearbook 1975, p. 87, arts. 84 and 85.
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6. Conventions combining adjudication and concilimtion as
compulsory p:ocadures

427. There are varlous types of such aonbi nati onn. The law-of-treaties
conventions§97/ provi de for the fol | ow ng mechanism: theparties to the dirpute
have 11 months t0 try to settle it by any means of their choice. After that dat e,
i f the diepute involves the relation between a treaty and a perenptory norm of
international |aw (jus cogens), any State party mayunilaterally subnit the dispute
to ICJs 5987 unless the parties agree by conmon consent tosubnit it to
arbitration. If the dispute relates to any other matter, any party to it maySet
in notion a conciliation procedure, the details of which are spelt out in an annex
to each of these Conventions.

428. The 1982 United Nations Convention on the Law of the Sea also provides for
such a conbinati on of compulsory procedures. §99/ |In Part XV of the Convention,
the following dirpute settlenent syastemis established under section 1

(non-conpul sory procedures) and sections 2 and 3 (conpul sory procedures). Parties
to a dispute concerning the interpretation or application of the Convention shall
under sectiom 1 of Part XV first "proceed expeditiously to an exchange of views
regarding its settlenent by negotiation or other peaceful neans". 600/ If a
settlement 1a not reached, then recourse to the compulsory sectioms of Part XV
nhal | be had, dependi ng upon the category of dispute in gqueation, as provided in
article 186. Thus for disputes for whi ch compul sory judicial procedure8 are
envisaged, i .e., environmental disputes and disputer arising fromthe exercise of
certain freedons and righta and ot her uses of t he sea, parties have four choices of
foruns for such settlement, 601/ namely:s the International Court of Juetice, the
International Tribunal for the Law of the Sea, an arbitral tribunal established
under Annex VII of the Convention and a special arbitral tribunal established under
Annex VI ||. 6027 Parties have to makedecl arations conferring jurisdiction to one

%977 Vienna Convention on the Law of Treatlies of 23 May 1969 (United Nations,
Treaty Series, vol. 1115, p. 331, arta. 65 and 66) and Vienna Convention on the Law
of Treaties bet ween states and | nternati onal Organisations or between |nternational
Organisations of 21 March 1986 (A/CONF.129/15, arts. 65and 66 and annex).

5§98/ Ifan internati onal organisation is a party to the dispute, any party to
the dispute may request, through tho appropriate organs of the United Nations or of
an international organisation authorised to do so, an advisory opinion of |CJ.

Such am advfrory opinion shall be accepted as decisive by all the parties.

599/ See note 544 above, For thesettlenment of dispute8 concerning Part XI of
the Convention, see paras. 405 and 406.

6007 Article 283.
881/ Article 287,

602/ See para. 430 bel ow.
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or moreof these foruns. 8037 If a dispute arises between States whi ch have
conferred jurisdiction to the sane forum the dispute is to be submtted to that
forum. If a dispute arises between parties that have conferred jurisdiction to
different forums, the dispute shall be submitted to arbitration under Annex VII
Al'so, where a dispute is between a State which has nade a declaration on the choice
of a forum and another State which has nade no declaration, such a dispute shall be
referred to arbitration under Annex VII. Further, where a dispute arises between
States with declarations that are found not to be operative at the time of the
dispute, it will be referred for settlement by arbitration under Annex V1. Thus,
under this system arbitration under Annex VII is assigned a special role. 604/
However, for disputes relating to the exercise by coastal States of their rights
concerning the managenent of living resources within the exclusive econom c xone
and to boundary delimtation, conpulsory resort to conciliation is the established
third-party procedure under Annex V, section 2, of the Convention.

429. Another exanple in this categoryis the Convention Relating to Intervention on
the High Seas in Cases of Gl Pollution Casualties of 29 Novenber 1969, 605/ which
provides for recourse to conciliation and, if conciliation fails, to arbitration

7. Conventions which relv on panels of experts for resolving
t echni cal disputes

430. In accordance with the procedure described in paragraph 425 above, parties to
a technical dispute concerning the interpretation or application of the 1982 United
Nati ons Convention on the Law of the Sea relating to four special fields - nanely.
fisheries, protection and preservation of the marine environment, narine scientific
research and navigation - may submit the dispute to a special arbitral tribunal in

6037 So far, 12 States have nade declarations under article 287, 6 upon
signature and 6 upon ratification. Four declarations provide for referral to
arbitration under Annex VII, to arbitration under Annex VI1I or to the
International Tribunal for the Law of the Sea, depending upon the nature of the
dispute. One declaration provides for referral to special arbitration under
Annex VIIl or to the Tribunal or to IC). Two declarations confer jurisdiction upon
either the Tribunal or ICJ. Two declarations confer jurisdiction upon the Tribunal
only. One declaration provides forarbitration under Annex VII1 only.

6047 Such a residual role is also given to arbitration by the Convention on
the Regul ation of Antarctic Mneral Resource Activities of 2 June 1988
(International Legal Materials (1988), p. 894, arts. 56 and 57), which does not
however es+ablish conciliation as a predom nant procedure. There is a variation of
such a system of residual neans of settlement in case of conflicting or
non- exi sting decl arations which assigns this role to conciliation;, s2e, e.g., the
Vi enna Convention fatthe Protection of the Ozone Layer of 22 March 1985 (i bid.
(1987), p. 1533, art. 11).

608/ 1 bid. (1970), p. 30, art. V11,
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accordance with Annex VII1. In that case, the special arbitral tribunal is
composed of five experts, preferably chosen froma list established in each field
by the relevant international organizatiom. In the field of fisheries, the list is
drawn up by the Food and Agriculture Organization ofthe United Nations; in the
field of protection and preservation of the marine environnent by the United

Nati ons Environment Programme; in the field of marine scientific research by the

I nter-Governmental Oceanographic Commission; in the field of navigation, including
pol lution from vessels and by dunping, by the International Maritime O ganization,
or in each case by the appropriate subsidiary body concerned to which such
organization, programme or conm ssion has del egated this function. 606/ The
experts constituting the special arbitral tribunal under this systemrender a
binding decision, in contrast to other panels of experts, which deliver non-binding
recommendat i ons. 607/

6067/ Annex VI, article 2, para. 2.

607/ See chap. I, sect. | ("Qther peaceful means") above, para. 294,
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as an optional procedure; 419, 420

bi ndi ng recommendations of; 165, 167

non- bi ndi ng recomendations of; 155, 164

reconmendations for parties to consider in good faith: 166

relation to inquiry;-74, 82, 90

resort to under regional agencies or arrangenents; 235, 237, 239, 240,
242, 246, 248, 251-253, 255, 259, 261, 263, 269, 271, 274

rules of procedures of; 141, 156, 157

termnation of; 160

United Nations Comm ssion on International Trade Law (UNCITRAL): rules
on: 148,

Conci |l i ati oncommissions:
ad hoc; 141, 147, 148, 154, 162, 163

permanent; 151, 154, 163
pre-constituted list of individuals forappointnent to; 151-153.
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Conference on Security and Cooperation in Europe: 4, 7, 14, 19, 124, 235-258.

Consent; 60, 70, 83-85 94, 120, 129, 133, 154, 155, 158, 160, 170, 174, 175, 186,
209, 243, 247, 353, 378, 381, 402, 406, 416, 417. 423-425, 427.

Consul tations: and negotiations - general; 21-73.
Contenporary international law principles and rules of;16.

Continental Shelf; 21, 36, 57, 65 113, 171, 177, 178, 180, 187, 193, 198, 200,
203, 204, 211, 214, 284, 324, 419.

Convention on International Liability forDamage Caused by Space objeets:; 303.
Convention on the Transit Trade of Land-Locked States; 51, 70.

Counci| of Europe: 201, 216, 232, 259, see al so European Convention for the
peaceful settlement of disputes.

Court of Justice of the European Comunities; 199, 201, 208, 209, 214-216, 223
226, 227, 265-267.

Court of Justice under the Benelux Treaty; 199, 201, 215.°
Court of Justice under the Cartagena Agreement; 201.
Covenant of the League of Nations: 76. 197. 212.
Decol oni sation:  disputes relating to: 113
Di sput es:
legal : 22, 97, 128, 140, 199, 201-207, 212, 251, 253, 254, 291, 327, 347,
402, 406, 408
non-legal; 251, 252
settlement by an international conference; 41, 290

settlenent by political or non-judicial organ of an international or
regional organisation;, 256, 258, 259, 291, 292, see generally Chapter III

Di ssenting opinion; 193, 222.

Domestic jurisdiction: duty not to intervene in; 3
Econom ¢ Community of West Africa: 233, 268.
Enforcenent; 200, 314, 397, 399.

Equal rightst principle of;3, 4, 10.

Equi tabl e solution: principle of182.

Equity; principle of; 182.
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European Communities; 215 233, 236, 264-267, 395 see also Court of Justice of the
Eur opeanCommunities;

European Convention for the Peaceful Settlement of Disputes, 143, 145-146, 150,
158, 178, 206, 211, 232, 251-254, 284.

European Court of Human Rights; 201, 207, 212, 216, 220, 259.
Eur opean Nucl ear Ener gy Agency; 201.

Evi dence: 82, 85, 86, 184, 185, 190, 220, 320.

Ex _aeuuo et bomos 182. 221.

Exhaustion of local remedies: the rule of; 18, 200, 202, 4o02.

Eﬁger2§6 78, 85, 90, 91, 97, 1s2, 158, 179. 190, 195, 220, 228, 255, 257, 294, 407,

Fact-finding; 77-81, 91, 94, 98, 99, 104, 143, 158, 241, 243, 257, 274, 275, 277,
278, 337, 344, 365, 371, 378, 379, 415, 417, 420seel so inquiry.

Food and Agricul ture organization (FA0):294, 407, 408, 430.
Free choice of neans: principle of; 15, 19, 20, 237, 346.
Friendly relations: Declaration on: 2, 3, s, 10-11, 17, 19, 20, 124, 142, 288.

Ceneral Acts of Pacific Settlenent of Disputes; 21, 29, 141, 143, 144, 146, 147
158, 174, 178, 179, 181, 182, 205, 306, 359.

General Agreement on Tariffs and Trade: s2, 387-397.
General Assenbly of the United Nations:

general : 352- 366
inquiry: 77, 78, 82, s8s, 90
negotiations and consultations; 32, 33, 48, 55 62, 72.

Cood faith: principle of; 3-4, 13, 14, 54, 55, 58, 104, 166, 168, 258, 299, 303
Good of fices:

general ; 101-122

by States; 111

by an individual; 107, 112-115, 119, 120, 250, 275, 300, 301

by an organ of an international organization of universal characterl 104,
112

by an organ of an international organization ofa regional character;
239-240, 243, 274, 277

Inter-Anerican treaty on; 124, 125, 129, 136

Gondr a treaty; 84.
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Hague Conventions for the Pacific Settlenent of Disputes of 1899 and 1907; 75,
81-83, 85, 91-93, 95 97-99, 103, 105, 117, 122, 124, 125 127, 137, 138, 168, 170
172, 174, 178, 179, 185, 194, 195

Final Act;see Conference on Security and Cooperation in Europe.

general ; 74-100

by an individual; so, 81, 88, 91, 92, 96

by an organ of an international organization Of universal character; 80,
81, 88, 91

by an organ of an international organisation of a regional character; 77,
247, 273

relation to arbitration; 74, 82, 90

under Additional Protocol | of 1977 to the 1949 Geneva Conventions for
the Protection of warVictins; 81, 91, 95

under American Treaty on Pacific Settlement (Pact of Bogota); 84, 85
under 1899 and 1907 Hague Conventions for the Pacific Settlement of
International Disputes; 75, 81-83, 85. 91-93, 95, 97-99

under 1982 United wations Convention on the Law of the Sea; 91, 98, 99

Inter-Anerican Court ofHuman Rights; 201, 207, 209, 216, 220, '259, 262.
Interim neasures; see Provisional measures.
I nternational Bank for Reconstruction and Devel opnent (rBrp); 139, 400-402.
International Centre for Settlement of Investnment Disputes (1CSID); 402-404.
International Civil Aviation organization (ICA0): 81, 200, 293, 407, 409, 410, 422.
International Court of Justice:

agents: appointnent of; 219, 220

conpetence; (see also jurisdiction), 198, 202

chanbers: use of; 2i1, 217, 226

decisions: 196, 198, 199, 202, 204, 214, 217, 218, 220, 222, 229

declaratory judgenent; 229

defaul t (non-appearance); 220

institution of proceedings:

application: 210, 211
speci al agreenments; 202-204, 210, 211, 217, 219, 221

jurisdiction; 197, 199, 202, 203, 205, 207, 209, 212, 217, 219, 221

third-party intervention: 214, 229

W tnesses; 220, 228.
I nternational Devel opment Association (I1DA): 400-401
Inzernational Pl ant Protection Convention; 294
International Finance Corporation (IFC): 400, 401.

International Fund for Agri cul ture and Development (IFAD): 400, 401.
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Internatiomal Labour Organisation (ILo); 85, 91, 96, 100, 199, 407, 411-417.
International Maritime Orgenization (IMO); 30, 199, 407, 408, 422, 430.
I nternational Mnetary Fund (IMF); 400, 401.

International Tribunal forthe Law of the Sea; 197, 208, 211, 214-217, 220, 406
428, see also United Nations Convention on the Law of the Sea.

JUS cogens; 205, 427.
Justice: principles of; 1-3, 15, 17, 182, 268, 288, 313.
Judicial settlement:

general : 196- 229
resort to under regional agencies or arrangenments: 199, 201, 207-209,
212, 214-21e6, 235-237, 242, 251, 253, 255, 259, 265, 267-269, 281, 284.

League of Arab States: 7, 124, 232, 235, 239-241, 273-276, 326.
League of Nations; 77, 141, 144, see also Covenant of the League of Nations.

Manila: Declaration of: 2, 5 6, 8 10-16, 18-20, 22, 23, 32, 54, 71, 104, 124,
142, 288, 322, 332, 337, 338, 363, 364, 373, 376.

Medi ati on:

general ; 123-139

relation to good offices: 102, 103, 105, 106, 125

relation to conciliation: 126, 134, 136, 140

relation to negotiation: 41, 59, 64, 72, 126, 132, 135, 138, 139

by an individual: 129, 132, 134, 282, 301

by an organ of an international organisation of a regional character:
235, 239, 240, 241, 259, 263, 269, 274, 275

by an organ of an international organization Of a universal character;
133, 134, 325
Inter-American treaty on: 124, 125, 129, 136.

Negotiations and Consultations:
general; 21-73
in relation to good offices: 41, 59, 60, 62-64, 102, 106, 107, 121
inrelation to nediation: 41, 59, 64, 72, 126, 132, 135, 138, 139

- under the United Nations Convention on the Law of the Sea;, 26, 28, 70,

428.

Non-intervention: principle of: 4, 8, 9.

Non-use of force: principle of 3,4, 6, 7

Organization Of African Unity (oau); 110, 115, 124, 125, 127, 129, 138, 143, 145,
151, 1s8, 232, 233, 235, 246-250, 263, 269, 282, 283, 285,
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Organisation of Anerican States (oas)s 21, 110, 115, 124, 232, 235, 242-245, 259,
277-281.

Qther peaceful means: general; 288-312.
Pact of Bogotd:; see Anerican Treaty on Pacific Settlement.

Pact of the League of Arab States; 7, 124, 232, 235 239-241, see also League of
Arab St at es.

Pact of San José; see American Convention on Human R ghts.

Permanent Court of Arbitration;, 81, 95 100, 172, 174, 179.

Permanent Court of International Justice; 21, 73, 197, 1es, 200, 212.
Pl eadi ngs; 157, 161, 184, 219, 224, 308.

Prelimnary objections: 42, 56, 73, 202, 327.

Prevention and renoval of disputes: declaration on; 2, 80, 104, 322, 332, 338-347,
363, 365, 377, 378.

Provi sional neasures: 199, 229.

Regi onal agencies orarrangenents:
general ; 230-287
relation to the United Nations with respect to the settlement of
di sputes: 285-287.

Regi strar: 190, 210, 218, 227

Registry; 95, 172, 189, 203, 227, 410.

Rules of procedure: 90, 92, 141, 156, 157, 174, 176, 177, 180, 193, 198, 214, 2l/,
218-228, 287, 309, 372.

Sanctions: 396, 397, 399, 401, 409.
Secretary-General: League of Arab States; 241, 275
Secretary-Ceneral: oas; 110, 115, 245, 277-280, 282.
Secretary-General : oaus 110.
Secretary-CGeneral of the United Nations:
general ; 367-381
col l aboration with the Secretary-General ofoas;110, 115, 278, 280
col l aboration with the Secretary-Ceneral of OAU, 110
conciliation; 148, 152, 153, 160, 161
inquiry, 77, 78, 81, 82, 84, 88, 89, 91, 92, 96, 348, 350

good offices: 62, 63, 107, 110, 112-115, 119, 120
mediation; 72, 132-134, 301.
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Security Council

general ; 316-351

good offices: 104, 107, 112, 325, 344, 350
inquiry; 81, 88, 104, 337, 344

medi ation; 133, 134, 325

negotiations and consultations; 34, 55, 63, 65, 320, 325, 331, 340, 342
relation to dispute settlement by regional agencies or arrangenents; 285,

287, 333-335

si mul t aneous consideration of a case with the International Court of

Justice; 65, 66, 327.
Sel f-determnation; 3, 4, 10, 33, 283, 361.
Separate opinion; 158, 193, 222.
Sovereign Equality of States; 3, 4, 11, 15, 19.
Sovereignty: 4, 12, 134, 200, 239, 258.

Special agreenment; 84, 174-176, 182, 202, 203, 204, 210,
309, see al SO compromis.

Statute of the International Court of Justice:

article 2; 215
article 3; 215, 216
article 4; 216
article 90 215
article 13 (1); 216
article 21; 226
article 22: 225, 227
article 26 (2); 217
article 29: 211
article 31; 217
article 33; 228
article 35 (2); 213
article 36z 197, 202, 203, 205, 207, 251, 252
article 39; 281
article 38; 221
article 40; 210
article 41: 199
article 42 219
article 46; 220
article 53; 220
article sa; 221
article 55, 222
article 63, 214
article 64; 228
article 65 212, 223
article 66; 223
article 68, 223
article 60s 198.
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