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I. INTRODUCTION

1. The Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization was convened in accordance with
General Assembly resolution 45144 of 28 November 1990 and met at the United Nations
Headquarters from 4 to 22 February 1991. &/

2. In accordance with General Assembly resolutions 3349 (XXIX) of
17 December 1974 and 3499 (Xxx) of 15 December 1975 and decision 451311 of
28 November 1990, the Special Committee was composed of the following member
States: Algeria, Argentina, Barbados, Belgium, Brazil, China, Colombia, Congo,
Cyprus, Czechoslovakia, Ecuador, Egypt, El Salvador, Finland, France, Germany,
Ghana, Greece, Guyana, Hungary, India, Indonesia, Iran (Islamic Republic of), Iraq,
Italy, Japan, Kenya, Liberia, Mexico, Nepal, New Zealand, Nigeria, Pakistan,
Philippines, Poland, Romania, Rwanda, Sierra Leone, Spain, Tunisia, Turkey, Union
of Soviet Socialist Republics, United Kingdom of Great Britain and Northern
Ireland, United States of America, Venezuela, Yugoslavia and Zambia.

3. The session was opened by Mr. Carl-August Fleischhauer,
Under-Secretary-General, the Legal Counsel, who represented the Secretary-General
and made an introductory statement.

4. Mr. Vladimir S. Kotliar, Director of the Codification Division of the Office
of Legal Affairs, acted as Secretary of the Special Committee and of its Working
Group. Mr. Andronico 0. Adede, Deputy Director for Research and Studies
(Codification Division, Office of Legal Affairs), acted as Deputy Secretary of the
Special Committee and of its Working Group. Ms. Christians Bourloyannis, Legal
Officer, Ms. Virginia Morris and Mr. Francesco Presutti, Associate Legal Officers
(Codification Division, Office of Legal Affairs), acted as assistant secretaries of
the Special Committee and its Working Group.

5. At its 141st meeting, on 4 February 1991, the Special Committee, bearing in
mind the terms of the agreement regarding the election of officers reached at its
session in 1381, 21 and taking into account the results of the pre-session
consultations among its member States conducted by the Legal Counsel, elected the
Bureau of the Special Committee, as follows:

Chairman: Mr. Carlos Calero-Rodrigues (Brazil)

Vice-Chairmen: Mr. Alfonso Maria Dastis (Spain)
Mr. Masahiro Fukukawa (Japan)
Mr. Sani L. Mohammed (Nigeria)

Ranporteur: Mr. Zbigniew Maria Wlosowicz (Poland)

11 For the list of members of the Committee at its 1991 session, see
A/AC.l82/INF/16.

21 Official Records of the General Assembly, Thirty-sixth Session,
Suvnlement NO. 33 (A/36/33), para. 7.
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6. The Bureau of the Special Committee also served as the Bureau of the Working
Group.

7. At the same meeting, the Special Committee adopted the following agenda
(A1AC.1821L.69):

1. Opening of the session.

2. Election of officers.

3, Adoption of the agenda.

4. Organisation of work.

5. Consideration of the questions mentioned in General Assembly resolution
45144 of 28 November 1990, in accordance with the mandate of the Special
Committee as set out in that resolution.

6. Adoption of the report.

8. In accordance with paragraph 5 of General Assembly resolution 45144, the
Special Committee, having received requests for observer status from the permanent
missions to the United Nations of Angola, Austria, Bulgaria, the Byelorussian
Soviet Socialist Republic, Canada, Cape Verde, Chile, Cuba, Ethiopia, Guatemala,
Guinea, Guinea-Bissau, the Libyan Arab Jamahiriya, Malaysia, Mongolia, Morocco, the
Netherlands, Oman, Peru, Portugal, Qatar, Senegal, Suriname, Sweden, Thailand,
Uganda, the Ukrainian Soviet Socialist Republic, the United Republic of Tansania,
Viet Nem and Yemen, took note of those requests and accepted the participation of
observers from those Member States.

9. Also at its 141st meeting, the Special Committee established a Working Group
of the Whole and agreed on the following organisation of work: one meeting would
be devoted to a general debate in the plenary on all items concerning its mandate,
as described in paragraph 3 of General Assembly resolution 45/44, and one plenary
meeting would be devoted to the examin; * ,n of the progress report of the
Secretary-General on the preparation ot the draft handbook on the peaceful
settlement of disputes between States (A/AC.182/L.68), The Special Committee
decided that its Working Group would devote 15 to 17 meetings to the question of
fact-finding by the United Nations in the field of the maintenance of international
peace and security, 4 to 6 meetings to the proposals relating to the maintenance of
international peace and security that were submitted to the Special Committee
during its session in 1990 , as well as those which might be submitted to it at its
1991 session, and 2 or 3 meetings to the question of the peaceful settlement of
disputes between States: 3 to 4 meetings were reserved. It was understood that
this distribution of meetings would be applied with the necessary degree of
flexibility, taking account of the progress achieved in the consideration of the
items.

10. As to the question of the maintenance of international peace and security, the
Special Committee had before it document A/AC.182/L.66/Rev.l,  entitled
"Fact-finding by the United Nations in the field of the maintenance of
international peace and security", submitted by Belgium, Czechoslovaki&,  Germany,
Italy, Japan, New Zealand and Spain and, subsequently, document X/hC.182/L.70.  The
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Special Committee also had before it the proposal entitled "New issues for
consideration in the Special Committee'* submitted by the Union of Soviet Socialist
Republics (A/AC.182/L.65), as set out in paragraph 14 of the report of the Special
Committee to the General Assembly at its forty-fifth session, a/ a further proposal
by the same delegation isee para. 46 below) as well as the proposal submitted by
the Libyan Arab Jamahiriya (see para. 14 below). The Committee had also before it
the progress report of the Secretary-General on the preparation of the draft
handbook on the peaceful settlement of disputes between States (A/AC.182/L.68),  to
which the text of the draft handbook was annexed.

PO. r:‘(Al45,33).
Official Records of the General Assembly, Fortv-fifth Setion, S~nlement
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II. GENERAL DEBATE

Statement of the Rapoorteur

11. According to the decision taken at its 141st meeting on the organization of
its work, the Special Committee held a general debate on 15 February 1991.

12. One of the representatives taking part in the general debate stressed the
importance of the work of the Special Committee on the strengthening of the role of
the United Nations in the areas of the peaceful settlement of disputes and the
maintenance of international peace and security. On the question of the peaceful
settlement of disputes, he referred to the previous accomplishments of the Special
Committee, namely, the Manila Declaration on the Peaceful Settlement of
International Disputes, (General Assembly resolution 37/10, annex), the Declaration
on the Prevention and Removal of Disputes and Situations Which May Threaten
International Peace and Security and on the Role of the United Nations in this
Field (General Assembly resolution 43151, annex) and the draft handbook on the
peaceful settlement of disputes between States (A/AC.182/L.68, annex). With
respect to the maintenance of international peace and security, the representative
pointed out the usefulness that the paper on fact-finding activities by the United
Nations being elaborated by the Special Committee, could have to the extent that it
duly guaranteed respect for the principles of sovereignty and non-intervention in
the internal affairs of States. The representative further expressed his views on
the application of Article 27 of the Charter which in his view gave a privileged
position to the permanent members of the Security Council, and also stressed that
under the Article decisions of the Council required '*affirmative votes" of all the
permanent members in order to be valid.

13. Another representative observed that the peaceful settlement of disputes was
one of the prime aims of the Security Council, for which various means were
available to it, including the application of sanctions. He regretted that the
decisions of the Security Council relating to the application of sanctions had
recently not received the support of all of its members. Referring to the question
of Article 27 of the Charter, the representative said that 40 years of practice had
established that decisions of the Security Council under that Article did not
require an affirmative vote by all its permanent members, but only the absence of a
negative vote. This had strengthened the Council.

14. Another representative taking part in the debate expressed the view that the
Special Committee could suggest ways of strengthening the role of the Security
Council, the main organ of the United Nations entrusted with the power to adopt
enforcement measures to maintain international peace and security, by removing some
of the provisions of the Charter creating obstacles to its ability to perform that
function. He therefore made certain suggestions , which he later submitted in the
proposal set out below.



"Pronosal submitted bv the Socialist Peonle's Libvan Arab
Jamahiriva with a view to enhancinu the effectiveness of
the Security Council in recrard to the maintenance of

international Peace and security

The Security Council has become incapable of discharging its primary
responsibility for the maintenance of international peace and security in the
manner intended by the drafters of the Charter and has not fulfilled its
unique task in the history of the international Organization, namely the task
of directing collective action for the maintenance of peace, justice and the
rule of law, for reasons that are evident to all the Member States and which
have impeded the Security Council in its endeavours to play the role assigned
to it under the Charter.

**Accordingly, there is a vital and urgent need to consider ways and means
to rectify the procedure of the Security Council which, on a number of
occasions, has failed to take decisive and prompt action to counter acts of
aggression and breaches of the peace.

"Consequently, the delegation of the Socialist People's Libyan Arab
Jamahiriya proposes that the Special Committee on the Charter of the United
Nations and on the Strengthening of the Role of the Organization, being
responsible for the submission of proposals concerning the strengthening of
the role of the United Nations in regard to the maintenance of international
peace and security, should look into the following matters while it is
studying those proposals:

"(a) Measures to strengthen the role of the Security Council in regard to
the maintenance of international peace and security in the light of past
experience. Consideration should also be given to ways to eliminate the
adverse consequences for the maintenance of international peace and security
of the application of the principle of consensus among the permanent members
of the Security Council, which has paralysed it and rendered it incapable of
fulfilling the responsibilities assigned to it under the Charter;

*O(b) A definition of the non-procedural matters in which the use of the
right of veto could be suspended or restricted. Subject to the holding of
further negotiations, it would be appropriate to study some fields in which
the principle of consensus should not apply. For example, this principle
should not be used to defend acts of aggression, occupation and injustice;

"(c) Due regard should be paid to the fact that the maintenance of
international peace and security is a joint responsibility of all the States
Members of the United Nations, regardless of their size, power and resources,
in accordance with the principle of sovereign equality and democratic
participation in the conduct of international affairs;

"(d) Strengthening the role of the General Assembly in regard to the
maintenance of international peace and security."

15. At the 149th meeting of the Special Committee, on 19 February 1991, one
representative expressed reservations on the draft proposal presented by the Libyan
Arab Jamahiriya. In his view, the proposal came at a time when the Security
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Council had proved to be a body functioning effectively in the discharge of its
responsSbilities uxtder the Charter.

16. At the end of the session, all the participants expressed their deep gratitude
and appreciation to the Chairman of the Special Committee, His Excellency
Ambassador Carlos Calero-Rodrigues, for his excellent guidance, dedication and
outstanding contribution, with the efficient help of the members of the Bureau and
the Secretariat, to tile successful outcome of the work.

-6.



III. MAINTENANCE OF INTERNATIONAL PEACE AND SECURITY

Statement of the Raonorteur

A. Draft Declaration on Fact-findinu bv the United Nations in
the Field of the Maintenance of International Peace and
Security

17. As requested by the General Ass&ably in paragraph 3 (a) of its resolution
45/44, the Working Group accorded priority to the question of the maintenance of
international peace and security in all its aspects in order to strengthen the role
of the United Nations.

18. In that context, and in accordance with paragraph 3 (a) (i) of the
above-mentioned resolution, the Working Group considered a draft document on
fact-finding by the United Rations in the field of the maintenance of international
peace and security. It conducted its deliberations on the basis of a working paper
contained in document A/AC.182/L.66/Rev.l submitted by Belgium, Czechoslovakia,
Germany, Italy, Japan, New Zealand and Spain, which was later revised, and
subsequently presented in document A1AC.1821L.70.

19. As a result of intensive work, and on the basis of the latter document, the
Special Committee completed its work on the draft Declaration* on Fact-finding by
the United Nations in the Field of the Maintenance of International Peace and
Security and decided to submit it to the General Assembly for consideration and
adoption:

"Draft Declaration on Fact-findinu bv the United Nations in the
Field of the Maintenance of International Peace and Security

**The General Assemba,

**Recalling the Declaration on Principles of International Law concerning
Friendly Relations and Cooperation among States in accordance with the Charter
of the United Nations, a/ the Manila Declaration on the Peaceful Settlement of
International Disputes, 21 the Declaration on the Enhancement of the
Effectiveness of the Principle of Refraining from the Threat or Use of Force
in International Relations, 91 the Declaration 0.1 the Prevention and Removal
of Disputes and Situations Which May Threaten Iqkernational  Peace and Security
and on the Role of the United Nations in this Field, 41 and their provisions
regarding fact-finding,

"21 General Assembly resolution 2625 (XIW) of 24 October 1970, annex.

"2/ General Assembly resolution 37/10 of 15 November 1982, annex.

"31 General Assembly resolution 42122 of 18 November 1987, annex.

'*a/ General Assembly resolution 43151 of 5 December 1988, annex.

* See observations in para. 21.
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"Emuhasixinq that the ability of the United Nations to maintain
international peace and security depends to a large extent on its acquiring
detailed knowledge about the factual circumstances of any dispute or
situation, the continuance of which might threaten the maintenance of
international peace and security (hereinafter *disputes or situations'),

"Recounizinq that the full use and further improvement of the means for
fact-finding of the United Nations could contribute to the strengthening of
the role of the United Nations in the maintenance of international peace and
security and promote the peaceful settlement of disputes aswell as the
prevention and removal of threats to the peace,

"Desirinq to encourage States to bear in mind the role that competent
organs of the United Nations can play in ascertaining the facts in relation to
disputes or situations,

"Recocmixinq the particular usefulness of fact-finding missions that the
competent United Nations organs may undertake in this respect,

"E2arinq in mind the experience and expertise acquired by the United
Nations in the field of fact-finding missions,

"Recoanizinu the need for States, in exercising their sovereignty, to
cooperate with the relevant organs of the United Nations as regards
fact-finding missions undertaken by them,

"Seekinu also to contribute to the effectiveness of the United Nations,
with a view to enhancing mutual understanding, trust and stability in the
world,

"Solemnlv declares as follows:

"I

"1. In performing their functions in relation to the maintenance of
international peace and security, the competent organs of the United Nations
should endeavour to have full knowledge of all relevant facts. To this end
they should consider undertaking fact-finding activities.

"2. For the purpose of the present paper fact-finding means any activity
designed to obtain detailed knowledge of the relevant facts of any dispute or
situation which the competent United Nations organs need in order to exercise
effectively their functions in relation to the maintenance of international
peace and security.

**3. Fact-finding should be comprehensive, objective, impartial and timely.

"4 . Unless a satisfactory knowledge of all relevant facts can be obtained
through the use of the information-gathering capabilities of the
Secretary-General or other existing means, the competent organ of the United
Nations should consider resorting to a fact-finding mission.



“5. In deciding if and when to undertake such a mission, the competent United
Nations organs should bear in mind that the sending of a fact-finding mission
can signal the concern of the Organization and should contribute to building
confidence and defusing the dispute or situation while avoiding any
aggravation of it.

“6. The sending of a United Nations fact-finding mission to the territory of
any State requires the prior consent of that State, subject to the relevant
provisions of the Charter of the United Nations.

"II

“7. Fact-finding missions may be undertaken by the Security Council, the
General Assembly and the Secretary-General, in the context of their respective
responsibilities in maintaining international peace and security in accordance
with the Charter.

“8. The Security Council should consider the possibility of undertaking
fact-finding to discharge effectively its primary responsibility for the
maintenance of international peace and security in accordance with the Charter.

“9. The Security Council should, wherever appropriate, consider the
possibility of providing in its resolutions for recourse to fact-finding.

"10. The General Assembly should consider the possibility of undertaking
fact-finding for exercising effectively its responsibilities under the Charter
for the maintenance of international peace and security.

"11. The General Assembly should, wherever appropriate, consider the
possibility of providing for recourse to fact-finding in its resolutions
relevant to the maintenance of international peace and security.

"12. The Secretary-General should pay special attention to using the United
Nations fact-finding capabilities at an early'stage in order to contribute to
the prevention of disputes and situations.

"13. The Secretary General, on his own initiative or at the request of the
States concerned, should consider undertaking a fact-finding mission when a
dispute or a situation exists.

"14. The Secretary-General should prepare and update lists of experts in
various fields who would be available for fact-finding missions. He should
also maintain and develop, within existing resources, capabilities for
mounting emergency fact-finding missions.

"15. The Security Council and the General Assembly should, in deciding to whom
to entrust the conduct of a fact-finding mission, give preference to the
Secretary-General, who may, inter alia, designate a special representative or
a group of experts reporting to him. Resort to an ad hoc subsidiary body of
the Security Council or the General Assembly may also be considered.

"16. In considering the possibility of undertaking a fact-finding mission, the
competent United Nations organ should bear in mind other relevant fact-finding
efforts, including those undertaken by the States concerned and in the
framework of regional arrangements or agencies.
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"17. The decision by the competent United Nations organ to undertake
fact-finding should always contain a clear mandate for the fact-finding
mission and precise requirements to be met by its report. The report should
be limited to a presentation of findings of a factual nature.

"18. Any request by a State to a competent organ of the United Nations for the
sending of a United Nations fact-finding mission to its territory should be
considered without undue delay.

"III

"19. Any request by a competent organ of the United Nations for the consent of
a State to receive a fact-finding mission within its territory should be given
timely consideration by that State. This State should inform the said organ
of its decision without delay.

"20. In the event a State decides not to admit a United Nations fact-finding
mission to its territory, it should, if it deems it appropriate, indicate the
reasons for its decision. It should also keep the possibility of admitting
the fact-finding mission under review.

"21. States should endeavour to follow a policy of admitting United Nations
fact-finding missions to their territory.

"22. States should cooperate with United Nations fact-finding missions and
give them, within the limits of their capabilities, full and prompt assistance
necessary for the exercise of their functions and the fulfilment of their
mandate.

"23. Fact-finding missions should be accorded all immunities and facilities
needed for discharging their mandate, in particular full confidentiality in
their work and access to all relevant places and persons, it being understood
that no harmful consequences will result to these persons. Fact-finding
missions have an obligation to respect the laws and regulations of the State
in which they exercise their functions; such laws and regulations should not
however be applied in such a way as to hinder missions in the proper discharge
of their functions. .

"24. The members of fact-finding missions, as a minimum, enjoy the privileges
and immunities accorded to experts on missions by the Convention on the
Privileges and Immunities of the United Nations. Without prejudice to their
privileges and immunities, members of fact-finding missions have an obligation
to respect the laws and regulations of the State in the territory of which
they exercise their functions.

"25. Fact-finding missions have an obligation to act in strict conformity with
their mandate and perform their task in an impartial way. Their members have
an obligation not to seek or receive instructions from any Government or from
any authority other than the competent United Nations organ. They should keep
the information acquired in discharging their mandate confidential even after
the mission has fulfilled its task.
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"26. The States directly concerned should be given an opportunity, at all
stages of the fact-finding process , to express their views in respect of the
facts the fact-finding mission has been entrusted to obtain. When the results
of fact-finding are to be made public, the views expressed by the States
directly concerned should, if they so wish, also be made public.

"27. Whenever fact-finding includes hearings, appropriate rules of procedure
should ensure their fairness.

"IV

"28. The Secretary-General should monitor the state of international peace and
security regularly and systematically in order to provide early warning of
disputes or situations which might threaten international peace and security.
The Secretary-General may bring relevant information to the attention of the
Security Council and, where appropriate, of the General Assembly.

"29. To this end the Secretary-General should make full use of the
information-gathering capabilities of the Secretariat and keep under review
the improvement of these capabilities.

"V

"30. The sending of a United Nations fact-finding mission is without prejudice
to the use by the States concerned of inquiry or any similar procedure or of
any means of peaceful settlement of disputes .agreed by them.

"31. Nothing in the present paper is to be construed as prejudicing in any
manner the provisions of the Charter."

20. At the 150th meeting of the Special Committee, the Chairman made a statement
in which he pointed out that, during the elaboration of the draft Declaration, some
delegations had suggested that a provision concerning the termination of
fact-finding missions should be included in the text. In the view of those
delegations, it was particularly important to indicate that the withdrawal of the
consent given by a State would result in the cessation of the activities of the
fact-finding mission in its territory. Several delegations, however, expressed
disagreement with the proposition. As a result, those delegations which supported
the proposal, while not insisting on it, expressed the wish to place on record
their understanding that paragraph 6 of the text did not exclude the ability of a
State, in giving its prior consent to the sending of a fact-finding mission to its
territory, to make that consent subject to certain conditions, and that if such
conditions were not observed, the competent sending organ should terminate the
fact-finding mission.

21, Some delegations raised doubts as to the title of the document as well as to
the inclusion of the word "solemnly" in the last preambular paragraph and expressed
the wish that both questions should be discussed again at the next session of the
General Assembly. Others believed that the title appropriately reflected the
nature of the document which the Committee had elaborated and that inclusion of the
word *'solemnly** conformed with usual United Nations practice. Some other
delegations expressed their serious doubts that there is an established practice
regarding the use of the term "solemnly*~.

-11.



B. Consideration of the workinu uaner submitted by the Union
of Soviet Socialist Reuublics

22. At its 148th, 149th and 150th meetings, the Special Committee considered the
working paper entitled "New issues for consideration in the Special Committee"
(A/AC.l82/L.65),  submitted by the Union of Soviet Socialist Republics, the text of
which is reproduced in paragraph 14 of the report of the Special Committee. a/

1. Introduction of the workinu naner by the sponsor

23. In introducing the working paper, the representative of the Union of Soviet
Socialist Republics remarked that the Special Committee had produced some concrete
results in connection with the three main areas of its mandate, namely, the
maintenance of international peace and security, the peaceful settlement of
disputes and the rationalization of the procedures of various organs of the United
Nations. In the view of the representative, the document on fact-finding was
another accomplishment of the Special Committee in an essential area of activity of
the United Nations. It was the hope of the representative that the Special
Committee would also be successful in reaching concrete results with respect to
some of the new questions outlined in his delegation's working paper, which he
analysed paragraph by paragraph.

24. Regarding paragraph 1 (a) of the working paper (further elaborated in
paragraph 32 below), the sponsor observed that the work of the Special Committee
had mainly focused on strengthening the role of the United Nations and was of the
view that the time had come for the Special Committee to consider cooperation
between the United Nations and regional organizations.

25. With respect to paragraph 1 (b) of the proposal, the representative expressed
the need to have one single document covering the practice of the
Secretary-General's peace-making efforts, consistent with some of the provisions in
the working paper on fact-finding activities.

26. As to paragraph 2 (a) of the working paper, the representative stressed the
need for a general convention on the peaceful settlement of disputes, which would
publicize and give new impetus to traditional means for the settlement of
disputes. In this respect, he mentioned the useful results of the meeting of
experts within the framework of the Conference on Security and Cooperation in
Europe (CSCE)  held at Valletta in January and February 1991, and suggested that the
results should be used by the Special Committee. The representative recalled that,
in drafting a general convention on the peaceful settlement of disputes, the
Committee should use the results of the work of such regional groups, as had been
done in the case of the handbook on the peaceful settlement of disputes prepared by
the Secretary-General (A1AC.1821L.68, annex), the text of which had been adopted by
the Committee at its current session.

27. In introducing paragraph 2 (b), the representative commented that, despite its
vital importance, very little had been done in the past years concerning the
question of developing ways and means of implementing the Charter of the United
Nations and the norms of international law, as well as related enforcement actions
vie-i-vi8 a State that has breached the peace or failed to comply with the Security
Council's decisions, He suggested that consideration be given to some particular
aspect of the question.
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28. Regarding paragraph 2 (c) of the working paper, the representative noted that
it would be useful to study the role of institutions set up and used by the
Security Council, such as military observers, peacemaking and peace-keeping
efforts, as well as the use of demilitarized zones, truces, cease-fires and the use
of civilian experts.

29. Regarding paragraph 2 (d), the representative observed that the Declaration on
the Prevention and Removal of Disputes and Situations Which May Threaten
International Peace and Security was limited to existing disputes. Accordingly,
the development of measures to promote the prevention of armed conflicts and to
provide assistance for the elimination of the consequences of ecological disasters
or natural calamities should be considered an important task which the Committee
might wish to undertake.

30. As to paragraph 2 (e) of the proposal, the representative remarked that the
Special Committee should take up the question of strengthening the system of
collective security, in particular the question of improving the relationship
between the Security Council, the Secretary-General and regional organizations.

31. Regarding paragraph 2 (f), the representative suggested that the Special
Committee should study the question of the strategic role of the United Nations in
establishing a new legal world order at the threshold of the twenty-first century
to consider elaboration of practical recommendations which would serve to
strengthen and enhance the collective security system of the United Nations.

32. In further elaboration of paragraph 1 (a) of the working paper, another
representative of the same delegation explained that the proposal was based on
Chapter VIII of the Charter, and specifically on Article 52, which reflected the
role assigned by the Charter to regional organisations or agencies in dealing with
conflicts, and suggested a number of ways by which regional organizations might
function in accordance with the new realities of the security system envisaged in
the Charter.

33. In this connection, he made a number of specific proposals for the Special
Committee. He suggested the consideration of the reciprocal relationship between
the United Nations and regional organizations based on Chapter VIII and noted that
any question regarding the maintenance of international peace and security which
arose betwaen parties to an existing regional agreement should be considered.first
and foremost within the regional framework. He accordingly emphasized that a local
dispute should be considered by the Security Council only after the parties had
made all their efforts in the context of regional bodies and suggested that the
Security Council should promote the initiative of the interested States to develop
procedures for the peaceful settlement of disputes at a regional level, in
accordance with Article 52. He also stressed that the Security Council, when
determining the existence of any threat to the peace, should use as appropriate
regional bodies and organisations for its course of action. Such course of
activity, he added, should not be taken without the authority of the Security
Council and should in no way impair the right of self-defence in the case of an
armed attack; the Security Council should at all times be fully informed of
activities undertaken under regional agreements , as provided for in Article 54.
Lastly, he suggested that the Secretary-General and leaders of the regional
organizations should meet on a regular basis to exchange information on situations
that may threaten the peace and to promote means of joint initiatives for the
settlement of regional disputes.
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2. General comments on the workinu oaner

34. It was generally agreed that the working paper by the Union of Soviet
Socialist Republics provided the Special Committee with a good basis for future
work on its mandate concerning the question of the maintenance of international
peace and security.

35. One representative welcomed the Soviet proposal as recognizing the vital role
that could be played by regional organisations in the prevention of conflicts and
in this context drew attention to the positive achievement of,the Movement of
Non-Aligned Countries. The representative, however, pointed out a lacuna in the
working paper which, in his view, failed to recognize adequately the role of the
General Assembly in the maintenance of peace and security. He believed that the
General Assembly should play a prominent role in that area while the Security
Council played a primary role. He further considered it desirable that the
composition of the Council be expanded so as to better reflect the composition of
the Organization. He also questioned the use of the veto power and remarked that,
by removing it, the authority of the Council would be enhanced.

36. Another representative remarked that rZ all the ideas contained in the Soviet
proposal, the Special Committee could concentrate its efforts on the suggestion
contained in paragraph 1 (b) relating to broadening the peace-making efforts of the
Secretary-General. Some delegations, however, questioned whether much else could
be done with a view to enhancing the Secretary-General's role, after the adoption
of the Declaration on the Prevention and Removal of Disputes and the elaboration of
the document on fact-finding activities by the United Nations.

37. In commenting specifically on the proposal contained in paragraph 1 (b) (iv),
one representative further recalled that at the past session of the General
Assembly his delegation, followed by some others, had already made suggestions on
the recommendations contained in the Secretary-General's report on the work of the
Organization. He welcomed a more institutionalized  practice to that effect, since
in his view the Secretary-General's recommendations should not be lost in the
course of the year's work. The Special Committee, or the Sixth Committee itself,
he added, could be the appropriate body for their consideration. Among the ideas
raised in the Secretary-General's report, the representative favoured the idea of
giving the Secretary-General.the authority to submit requests to the International
Court of Justice for advisory opinions. Another representative considered this
idea as well as the regime of advisory opinion as a whole, to deserve consideration
in the Special Committee.

38. Some other representatives, while fully supporting the principle that States
should have more recourse to the Court, expressed doubts on the proposal concerning
authorizing the Secretary-General to request advisory opinions from the
International Court of Justice. One representative gave specific reasons for his
hesitation: he recalled, first, the fact that Article 96 might not authorise such
a role for the Secretary-General; secondly, the consensual basis of the Court's
jurisdiction; thirdly, the fact that the Secretary-General was not a representative
body; and fourthly, the practical problems that might arise in a situation where a
party was not willing to cooperate in the proceedings. He thus concluded that the
most proper role for the Secretary-General to play would be to use his good offices
to facilitate the reaching of an agreement between the parties to the dispute to
submit it to the Court.
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39. The elaboration of a general convention on the peaceful settlement of disputes
proposed in paragraph 2 (a) of the working paper was welcomed by a number of
representatives. One representative also welcomed the similar initiative put
forward by the Movement of Non-Aligned Countries on the peaceful settlement of
disputes, as contained in the Hague Declaration of 29 June 1989, which could be
taken up by the Special Committee. Another representative further stressed that,
in the light of the instruments already in existence in the area of the peaceful
settlement of disputes, emphasis should be placed on jurisdictional questions, so
as to develop more effective ways to resort to procedures provided for in those
instruments. It was mentioned by some representatives that by considering the
question of the peaceful settlement  of disputes, the Special Committee was
fulfilling its mandate in the context of the Decade of International Law. Several
delegations referred to the report of the meeting of experts within the framework
of the Conference on‘security and Cooperation in Europe held at Valletta in January
and February 1991. It was stressed that the report contained many interesting
points and that it could be used as a source of ideas for further work of the
Special Committee, and demonstrated the extent to which a group of States could go
in formulating a set of principles and mechanisms for the peaceful settlement of
disputes.

40. A number of representatives expressed an interest in the question of the ways
and means of implementing the Charter and the norms of international law, contained
in paragraph 2 (b) of the Soviet proposal, since the violation of those principles
was viewed as the root cause of all crises and disputes. One representative saw a
link between the soviet proposal and the proposal submitted to the Sixth Committee
by his delegation during the crisis resulting from the situation between Iraq and
Kuwait, namely, the proposal to draft general guidelines on problems of '*sanction
management". By that, he meant the handling of a set of problems which had arisen
when Chapter VII had been recently applied involving such aspects as granting
exceptions to sanctions for humanitarian reasons, and the recognition of the
economic impact of sanctions on States not directly targeted by an embargo. The
proposal to elaborate guidelines on "sanction management** was supported by another
representative who also commented on the proposal to consider enforcement action
vis-%-vis a State which had failed to comply with Security Council resolutions, and
observed in this respect that Chapter VII could be applied in an effective manner
if appropriate rules were established for its timely implementation. Another
representative noted that the consideration of "sanction management" was an
interesting idea, although the large amount of case law developed in the Security
Council Committee established by resolution 661 (1990) concerning the sitvation
between Iraq and Kuwait could probably answer most of the questions raised in that
connection.

41. One representative expressed a favourable opinion on the proposal to consider
the adoption of provisional measures by the Security Council under Article 40 of
the Charter, contained in paragraph 2 (c) of the working paper.

42. Favourable comments were expressed on the proposal to strengthen the
preventive functions of the United Nations, contained in paragraph 2 (d) of the
working paper, although one representative stressed that in that area considerable
progress had already been made through the document on fact-finding activities. In
that connection, some representatives supported the idea of considering election
monitoring by the United Nations which was viewed as part of conflict prevention.



43. Concerning the proposal contained in paragraph 2 (e) of the working paper,
another representative stressed that collective security was a basic element of the
Charter and of the international legal order; therefore, it was important to take
up its consideration as soon as possible.

44. Another representative suggested that the Special Committee take up
consideration of the review of the fulfilment of the functions and responsibilities
of the Security Council in accordance with the Charter and the provisional rules of
procedure of that organ; and of measures to improve the fulfilment of the functions
and responsibilities of the General Assembly in accordance with Article 10 of the
Charter.

45. At the end of the discussion, the Chairman concluded that the Special
Committee would continue its consideration of the Soviet working paper at its
session the following year before deciding which of the proposals contained in it
should be included in the agenda of the Committee.

46. At the 150th meeting of the Special Committee, on 20 February 1991, the Union
of Soviet Socialist Republics presented a specific proposal relating to
paragraph 1 (a), which is set out below:

"Workinu document of the Union of Soviet Socialist Republics on
the enhancement of cooperation between the United Nations and

reaional oruanizations

nl. The basic function of regional organizations under the Charter of the
United Nations is to deal with such matters relating to the maintenance of
international peace and security as are appropriate for regional action,
provided that such regional organizations and their activities are consistent
with the purposes and principles of the Organization.

.I2. Measures to create and enhance regional security systems, bearing in mind
the specific characteristics and new realities of the regions concerned, must
run parallel with the efforts of the entire international community to
establish collective security in accordance with the Charter of the United
Nations. L

w3. Regional agencies and arrangements should perform broad functions for the
maintenance of international peace and security and also possess their own
mechanisms for the pacific settlement of disputes through negotiation,
investigation, mediation, conciliation, good offices, judicial consideration
and arbitration, as well as through the assignment of appropriate specific
functions in that regard to the regional organizations' permanent organs.

"4. The settlement of disputes through regional agencies or arrangements
shall be based on a free choice of such specific measures by the parties to a
local dispute, the objective being, in the first instance, to utilise
procedures for the settlement of disputes provided for in a specific regional
instrument.

,,5. The States members of regional organisations shall make every effort to
achieve pacific settlement of local disputes through regional organisations
before referring them to the Security Council.
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“6. The Security Council shall encourage the development of pacific
settlement of local disputes through regional organiaations either on the
initiative of the States concerned or on its own initiative.

“7 . The settlement of disputes by States members of regional arrangements
through such organizations shall be without prejudice to the authority of the
Security Council to investigate any dispute, or any situation which might lead
to international friction or give rise to a dispute, in accordance with
Article 34 of the Charter, or to the right of any Member of the Organization,
under Article 35 of the Charter, to bring any dispute, or any situation of the
nature referred to in Article 34, to the attention of the Security Council or
of the General Assembly.

“8. The Security‘Council shall, where appropriate, utilize regional
organixations for enforcement action under its authority, but no enforcement
action shall be taken under regional arrangements or by regional agencies
without the authorisation of the Security Council.

“9. The Security Council shall at all times be kept fully informed of
activities undertaken or in contemplation under regional arrangements or by
regional agencies for the maintenance of international peace and security.

"10. States must endeavour to create and to enhance the effectiveness of
regional security mechanisms for the pacific settlement of disputes in
accordance with the Charter of the United Nations.

"11. Apart from matters relating to the pacific settlement of disputes and the
maintenance of international peace and security in their respective regions,
regional organisations must also address the political, economic and
humanitarian aspects of security and the development of broad international
cooperation.

"12. States shall encourage an increase in the practical contribution made by
regional organisations to the achievement of political, economic, social and
cultural progress by the peoples of the respective regions in overcoming
hunger, illiteracy, poverty, destitution, disease and economic
underdevelopment.

"13. States must promote the strengthening and improvement of cooperation and
interaction between the United Nations and regional organisations with respect
to the development of broad international cooperation and the maintenance of
international peace and security.

"14. The Secretary-General of the United Nations and the leaders of regional
organisations must meet on a regular basis to exchange information on such
local disputes and situations as may constitute a threat to international
peace and security, propose joint initiatives for the settlement of local
disputes and also consider specific problems relating to the political,
economic, social and cultural development of any country in the region
concerned.

"15. Regional organisations must provide the countries of the respective
regions, if they so request, with assistance in strengthening their security
in accordance with the purposes and principles of the Charter.

-17-



"16. The Security Council or its permanent members may, where appropriate and
at the request of the regional organisations, act as guarantors of regional
security."

47. In presenting the above document, the representative emphasised that it
developed one of the proposals originally put forward by his delegation and broadly
supported by the Special Committee, namely, the enhancement of cooperation between
the United Nations and regional organisations. The representative pointed out that
mechanisms of regional security were an internal part of the collective security
system established by the Charter, stressed that their consideration came at a time
when the role of regional organisations in the area of collective security was
becoming increasingly important and encouraged Member States to state their views
and comments on the working paper at future sessions of the General Assembly of the
United Nations and of the Special Committee.



IV. PEACEFUL SETTLEMENT OF DISPUTES BETWEEN STATES

Statement of the Raooorteur

Examination of the report of the Secretary-General on the
proaress of work on the draft handbook on the oeacefu

settlement of disnutes between States $/

48. The Special Committee had before it, as requested by the General Assembly in
paragraph 6 of its resolution 45/44 of 28 November 1990, the Secretary-General's
final progress report on the preparation of the draft handbook on the peaceful
settlement of disputes between States (A/AC.182/L.68), to which the complete text
of the draft handbook, except annexes, an index and a bibliography, was attached.
The progress report contained information on the final meeting of the Consultative
Group on the Handbook on the Peaceful Settlement of Disputes between States, held
in New York on 19 June 1990, under the chairmanship of the Under-Secretary-General,
the Legal Counsel. At that meeting, the Consultative Group, composed of competent
individuals from among members of the permanent missions of the States Members of
the United Nations in New York, reviewed the draft of the remaining chapter of the
handbook, prepared by the Secretariat, chapter III, which was entitled *'Procedures
envisaged under the Charter of the United Nations; primary role of the Security
Council; important role of the General Assembly; role of other principal organs of
the United Nations". Having held a total of eight meetings, the Consultative Group
thus completed the consideration of all the chapters of the draft handbook.

49. At the 146th meeting of the Special Committee, on 8 February 1991, the Legal
Counsel introduced the final progress repor f of the Secretary-General.

50. In the course of the discussion of the report, many delegations expressed
their appreciation to the Secretariat for its work on the handbook. They also paid
tribute to the delegation of France, which had originally proposed the preparation
of such a handbook. They emphasized that the practical nature of the handbook made
it particularly useful not only for Governments, especially in developing
countries, but also for researchers and academic institutions everywhere. It was
further pointed out that the merit of the handbook was that it had been drawn up in
strict conformity with the Charter, and that it analysed both the less-known means
of peaceful settlement of disputes and the well-known means. It was important, in
the view of the delegations, that the handbook, once published, should be widely
distributed.

51. Most delegations also considered the handbook to be an important and concrete
contribution of the Special Committee to the United Nations Decade of International
Law. In that connection, the view was expressed that the handbook would serve as a
useful basis for the drafting of a universal convention on the peaceful settlement
of disputes within the framework of the Decade. It was accordingly suggested that
a reference to the United Nations Decade of International Law be made in the
introduction to the handbook in its final form.

a/ There were no other documents submitted to the Special Committee under
the topic of the peaceful settlement of disputes.
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52. Some suggestions for improving and updating the text before its final
publication were made. 51 One delegation expressed its view that the publication
and wider dissemination of the handbook should be done after incorporation of all
amendments. Several delegations referred to the usefulness of the novel procedure
followed in the preparation of the handbook which established a close cooperation
between the Secretariat and members of permanent missions in New York as a
Consultative Group and expressed the hope that such a procedure would be used in
similar future endeavours.

53. At its 146th meeting, on 8 February 1991, the Special Committee, having taken
note of the final progress report of the Secretary-General and, having considered
the final text of the draft handbook pursuant to paragraph 3 Cb) (ii) of General
Assembly resolution 45144, recommended the publication of the draft handbook
annexed hereto to the General Assembly at its forty-sixth session.

51 In its final form, the handbook will include an index, a bibliography and
annexes (the Charter of the United Nations, the Statute of the International Court
of Justice and the Rules of the International Court of Justice).
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V. COMMUNICATIONS ADDRESSED TO THE CHAIRMAN ON ISSUES BEARING
UPON THE WORK OF THE COMMITTEE

Statement of the Rauporteur

A. United Nations Decade of International Law

54. At the 146th and 149th meetings of the Special Committee, the Chairman
informed the Committee of the letter dated 30 January 1991 from
Mr. Carl-August Fleischhauer, Under-Secretary-General, the Legal Counsel, drawing
the attention of the Chairman to certain paragraphs of the programme of activities
to be commenced during the first term (1990-1992)  of the United Nations Decade of
International Law, presented in the annex to General Assembly resolution 45140 of
28 November 1990, which related to the mandate of the Special Committee.

55. The Chairman informed the Committee of his intention to respond to the letter
by pointing out that the Committee, at its 1991 session, had alread- made a
concrete contribution to the United Nations Decade of International i,aw when it
approved the draft handbook on the peaceful settlement of disputes and the draft
Declaration on Fact-finding by the United Nations in the Field of the Maintenance
of International Peace and Security for submission to the General Assembly at its
forty-sixth session for consideration and adoption.

56. The Special Committee endorsed the views of the Chairman as stated above and
expressed its willingness to make further contributions to the programme of the
Decade within the context of its mandate.

B. Committee on Conferences

57. At the 150th meeting of the Special Committee, the Chairman informed the
Committee of the letter dated 31 December 1990 which he had received from the
Chairman of the Committee on Conferences, drawing the attention of the Special
Committee to the recommendations and conclusions contained in the report of the
Committee on Conferences (A/AC.172/88/Add.8)  relating to the utilization of
resources by the Special Committee.

58. The Chairman informed the Special Committee of his intention to reply to the
letter by advising the Chairman of the Committee on Conferences that the Special
Committee would continue to do its utmost to improve its utilization of the
conference-servicing resources and that, in that respect, all the recommendations
contained in the letter would be taken into consideration when planning the work of
the Special Committee. He would however point out to the Committee on Conferences
that the Special Committee could not agree with one of the conclusions contained in
the said letter stating that "the Special Committee at its 1989 session used
57 per cent of its resources, which falls short of the 75 per cent benchmark figure
set by the Committee in 1983 and reaffirmed in 1989". It was the view of the
Special Committee that the above conclusion was apparently made on the basis of
statistical data which did not take into account the method of work followed by the
Special Comittee, namely, the wide use of informal consultations and of working
groups for the purposes of negotiating texts for consideration and adoption by the
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plenary of the Committee. That effective method of work had indeed enabled the
Special Committee to produce a number of concrete results in fulfilment of its
mandate. The Special Committee accordingly urged that the Committee on Conferences
should be made aware of those facts.
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By its resolutions 39/79 and 39188 of 13 December 1984, the General Assembly
requested the Secretary-General to prepare, on the basis of the out.line elaborated
by the Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organisation and in the light of the views
expressed in the course of the discussions in the Sixth Committee and in the
Special Committee, a draft handbook on the peaceful settlement of disputes between
States.

In accordance with the conclusions reached by the Special Committee at its
1984 session with respect to the preparation of the draft handbook, the
Secretary-General was instructed to consult periodically a representative group of
competent individuals from among the members of the Permanent Missions of the
States Members of the United Nations in order to obtain assistance in the
performance of his task. 11 At the 1985 session, it was agreed that the
*'representative group of competent individuals from among the members of the
Permanent Missions of the States Members of the United Nations" would be open to
all members of the Special Committee and that the group would have purely
consultative functions. 21

The Secretary-General accordingly consulted the above-mentioned representative
group in preparing the various chapters of the handbook. The handbook in its final
form was approved by the Special Committee at its 1991 session.

The purpose of the handbook is to contribute to the peaceful settlement of
disputes between States and to help to increase compliance with international law
by providing States parties to a dispute, particularly those States which do not
have the benefit of long-established and experienced legal departments, with the
information they might need to select and apply procedures best suited to the
settlement of particular disputes.

The handbook has been prepared in strict conformity with the Charter of the
United Nations. It is descriptive in nature and is not a legal instrument.
Although drawn up on consultation with Member States, it does not represent the
views of Member States.

In conformity with the above-mentioned resolutions, the scope of the handbook
was to be limited to disputes between States, excluding those disputes which
although involving States fell under municipal law or were within the competence of
domestic courts. However, at the request of the Consultative Group to the
Secretary-General, 31 the draft handbook now includes disputes to which subjects of
law other than States may be parties.

31 AIAC.182IL.61, para. 6.
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I. PRINCIPLE OF THE PEACEFUL SETTLEMENT OF DISPUTES BETWEEN STATES

A. Charter of the United Nations

1. The Charter of the United Nations provides in its Chapter I (Purposes and
principles) that the Purposes of the United Nations are:

"To maintain international peace and security, and to that end: to take
effective collective measures for the prevention and removal of threats to the
peace, and for the suppression of acts of aggression or other breaches of the
peace, and to bring about by peaceful means, and in conformity with the
principles of justice and international law, adjustment or settlement of
international disputes or situations which might lead to a breach of the
peace." (Article 1, paragraph 1)

The Charter also provides in the same Chapter that the Organization and its
Members, in pursuit of the Purposes stated in Article 1, shall act in accordance
with, among others, the following principle: "Ail Members shall settle their
international disputes by peaceful means in such a manner that international peace
and security, and justice, are not endangered" (Article 2, paragraph 3). It
furthermore, in Chapter VI (Pacific settlement of disputes), states that:

"The parties to any dispute, the continuance of which is likely to endanger
the maintenance of international peace and security, shall, first of all, seek
a solution by negotiation, enquiry, mediation, conciliation, arbitration,
judicial settlement, resort to regional agencies or arrangements, or other
peaceful means of their own choice." (Article 33, paragraph 1)

B. Declarations and resolutions of the General Assembly

2. The principle of the peaceful settlement of disputes has been reaffirmed in a
number of General Assembly resolutions, including resolutions 2627 (XXV) of
24 October 1970, 2734 (EXV) of 16 December 1970 and 4019 of 8 November 1985. It is
dealt with comprehensively in the Declaration on Principles of International Law
concerning Friendly Relations and Cooperation among States in accordance with the
Charter of the United Nations (resolution 2625 (Xxv), annex), in the section
entitled "The principle that States shall settle their international disputes by
peaceful means in such a manner that international peace and security and justice
are not endangered", as well as in the Manila Declaration on the Peaceful
Settlement of International Disputes (resolution 37110, annex) and in the
Declaration on the Prevention and Removal of Disputes and Situations Which May
Threaten International Peace and Security and on the Role of the United Nations in
this field (resolution 43151, annex).

C. Corollc?ry.-*ncl rel_e&+&l nrincinles

3. The principle of the pnacaful sc?t kl.lem?~~t f!C internptioaal di::ltlll f?!: is linked
to various other principles of j.rrt.n~:liEltic~nr3.I I?tW. .rt may ho reca.l 1~11 iu this
connection that under the Declaration WI Fr.i.endly Relations, the 111 iuciples dealt
with in the Declaration - namely, the principle that States shall retrain in their
international relations from the threat or use of force against the territorial
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integrity or political independence of any State, or in any other manner
inconsistent with the purposes of the United Nations; the principle that States
shall settle their international disputes by peaceful means in such a manner that
international peace and security and justice are not endangered: the principle
concerning the duty not to intervene in matters within the domestic jurisdiction of
any State, in accordance with the Charter: the duty of States to cooperate with one
another in accordance with the Charter: the principle of equal rights and
self-determination of peoples; the principle of sovereign equality of States; and
the principle that States shall fulfil in good faith the obligations assumed by
them in accordance with the Charter - are interrelated in their interpretation and
application and each principle should be construed in the context of other
principles.

4. The Final Act of the Conference on Security and Cooperation in Europe, adopted
at Helsinki on 1 August 1975, states that all the principles set forth in the
Declaration on Principles Guiding Relations between Participating States -
i.e., Sovereign equality, respect for the rights inherent in sovereignty;
refraining from the threat or use of force; inviolability of frontiers; territorial
integrity of States; peaceful settlement of disputes; non-intervention in internal
affairs: respect for human rights and fundamental freedoms, including the freedom
of thought, conscience, religion or belief; equal rights and self-determination of
peoples; cooperation among States; ard fulfilment in good faith of obligations
under international law - "are of primary significance and, accordingly, they will
be equally and unreservedly applied, each of them being interpreted taking into
account the others."

5. The links between the principle of the peaceful settlement of disputes and
other specific principles of international law are highlighted both in the Friendly
Relations Declaration and in the Manila Declaration, as follows:

1. Princiule of non-use of force in international relat&..

6. The interrelation between this principle and the principle of the peaceful
settlement of disputes is highlighted in the fourth preambular paragraph of the
Manila Declaration and is also referred to in section I, paragraph 13, thereof,
under which neither the existence of a dispute nor the failure of a procedure of
peaceful settlement of disputes shall permit the use of force or threat of force by
any of the States parties to the dispute.

7. The links between the principle of peaceful settlement of disputes and the
principle of non-use of force are also highlighted in a number of other
international instruments, including the 1945 Pact of the League of Arab States
(art. 5), the 3.948 American Treaty on Pacific Settlement (Pact of Flnqot6) (art.
the 1947 Inter-American Treaty of Reciprocal Assistance (arts. 1 and 2) and the
last paragraph of section II of the Declaration on Principles Guiding Relations
between Participating States contained in the Final Act of the Conference on
Security and Cooperation in Furore-.

11,
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2. Princiole of non-intervention in the internal Or ext~
affairs of States

8. The interrelation between this principle and the principle of the peaceful
settlement of disputes is highlighted in the fifth preambular paragraph of the
Manila Declaration.

9. The links between the principle of peaceful settlement of disputes and the
principle of non-intervention are also highlighted in article V of the 1948 Pact of
Bogota.

3. o n  o f  pPrin i 1c P e of ea al riahts and se deteU lf- rminati eoDlss

10. The links between this principle and the principle of peaceful settlement of
disputes are highlighted in the Manila Declaration which (1) reaffirms in its
eighth preambular paragraph the principle of equal rights and self-determination as
enshrined in the Charter and referred to in the Friendly Relations Declaration and
in other relevant resolutions of the General Assembly; (2) stresses in its ninth
preambular paragraph the need for all States to desist from any forcible action
which deprives peoples, particularly peoples under colonial and racist regimes or
other forms of alien domination, of their inalienable right to self-determination,
freedom and independence: (3) refers in section I, paragraph 12, to the possibility
for parties to a dispute to have recourse to the procedures mentioned in the
Declaration "in order to facilitate the exercise by the peoples concerned of the
right to self-determination"; and (4) declares in its penultimate paragraph that
'*nothing in the present Declaration could in any way prejudice the right to
self-determination, freedom and independence, as derived from the Charter, of
peoples forcibly deprived of that right and referred to in the Declaration on
Principles of International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations, particularly peoples
under colonial or racist regimes or other forms of alien domination; nor the right
of these peoples to struggle to that end and to seek and receive support, in
accordance with the principles of the Charter and in conformity with the
above-mentioned Declaration".

4. Princinle of the sovereian eaualitv of States

11. The links between this principle and the principle of the peaceful settlement
of disputes are highlighted in the fifth paragraph of the relevant section of the
Friendly Relations Declaration which provides that "International disputes shall be
settled on the basis of the sovereign equality of States" as well as in section I,
paragraph 3, of the Manila Declaration.

5. Principles of international law concerninu the save-reignty,
ied-ependence  and tel I' i !-'.lr>aI-iut"gri.ty  of States

12. Paxayraph 4 of sSctinu t [PC ( Ilrq td;\lli.l.R l~~~~:laration enuacinV.e:; t Ire flrlty of
States parties tn a rlispirte  to corl? irtun 1-rl r.jJrRervC! in thair mutrrp’l 1 -Iat ions their
obligations under the fundamental 1:,riincil!les nC international law c**lncerninq the
sovereignty, independence and territorial integrity of States.
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6. Qfaith

13. The Manila Declaration enunciates in its section I, paragraph 1, the duty of
States to "act in good faith", with a view to avoiding disputes among themselves
likely to affect friendly relations among States. Other references to good faith
are to be found in paragraph 5, under which good faith and a spirit of cooperation
are to guide States in their search for an early and equitable settlement of their
disputes: in paragraph 11, which provides that States shall in accordance with
international law implement in good faith all the provisions of agreements
concluded by them for the settlement of their disputes; in paragraph 2 of
section II, under which Member States shall fulfil in good faith the obligations
assumed by them in accordance with the Charter of the United Nations: and in one of
the concluding paragraphs of the Declaration, whereby the General Assembly urges
all States to observe and promote in good faith the provisions of the Declaration
in the peaceful settlement of their international disputes.

14. A provision similar to paragraph 5 of section I of the Manila Declaration is
to be found in the third paragraph of section V of the Declaration on Principles
Guiding Relations between Participating States contained in the Final Act of the
Conference on Security and Cooperation in Europe.

7. Princioles  of iustice and international law

15. The **principles of international law" are mentioned together with the
principles of justice in Article 1, paragraph 1, of the Charter under which one of
the purposes of the United Nations is "to bring about, by peaceful means, and in
conformitv with the orincioles of i&&ice an-, adjustment or
settlement of international disputes or situations which might lead to a breach of
the peace”. (emphasis added) The principles of international law are also
mentioned jointly with the principles of justice in section I, paraqraph 3, of the
Manila Declaration under which "international disputes shall be settled on the
basis of the sovereign equality of States and in accordance with the principle of
free choice of means in conformity with obligations under the Charter of the United
Nations and with the nrincioles of iustice and international law." (emphasis added)

16. Paragraph 4 of section I of the Manila Declaration provides that "States
parties to a dispute shall continue to observe in their mutual relations . . .
generally recognized  prin i 1;nd ru r in rnational law.”
(emphasis added)

17. “Justice” is referred to in Article 2, paragraph 3, of the Charter and in the
first paragraph of the relevant section of the Friendly Relations Declaration, both
of which provide for the settlement of international disputes "by peaceful means in
such a manner that international peace and security and iustice are not
endangered." (emphasis added) .

18. In its tenth preamhular parr?'~, wP11, l_l~e Mnuj la Declaration sj!,rtl Irs *Jut amonq
"respective principles and rules (*rTnr:erning  the PeacefuJ settlemerrt. r)f
international disputes", "the exhaustion of local remedies wheneve,. applicable*‘.
Article VII of the 1948 Pact of Bogot6 contains a similar provision.
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D. Free choice of mean6

19. The principle of free choice of means is laid down in Article 33, paragraph 1,
of the Charter of the United Nations and reiterated in the fifth paragraph of the
relevant section of the Friendly Relations Declaration and in section I,
paragraphs 3 and 10, of the Manila Declaration. As indicated above, both the
Friendly Relations Declaration and the Manila Declaration make it clear that
recourse to, or acceptance of, a settlement procedure freely agreed to with regard
to existing or future disputes shall not be regarded as incompatible with the
sovereign equality of States. The principle of free choice of means has also found
expression in a number of other international instruments, including the Pact of
Bogota (art. III) and the Declaration on Principles Guiding Relations between
Participating States,' contained in the Final Act of the.Conference on Security and
Cooperation in Europe (third para. of sect. V).

20. The following means are listed in Article 33 of the Charter, in the second
paragraph of the relevant section of the Friendly Relations Declaration and in
paragraph 5 of section I of the Manila Declaration: negotiation, inquiry,
mediation, conciliation, arbitration, judicial settlement, resort to regional
arrangements or agencies or other peaceful means of the parties' own choice. Among
those "other peaceful means", the Manila Declaration singles out good offices.
Under the Friendly Relations Declaration (second paragraph of the relevant section)
and the Manila Declaration (para. 5 of sect. I), it is for the parties to agree on
such peaceful means as may be appropriate to the circumstances and the nature of
their dispute.
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II. MEANS OF SETTLEMENT

A. Neuotiations and consultations

21. Referring to negotiation, the International Court of Justice remarked that
"there is no need to insist upon the fundamental character of this method of
settlement". A/ It observed in this connection, 21 as did its predecessor, the
Permanent Court of International Justice, a/ that, unlike other means of
settlement, negotation which leads to "the direct and friendly settlement of . . .
disputes between parties" is universally accepted. Furthermore, negotiations are
usually a prerequisite to resort to other means of peaceful settlement of
disputes. This was recognised as far as arbitral or judicial proceedings were
concerned by the Permanent Court in the following words: "Before a dispute can be
made the subject of an action at law, its subject matter should have been clearly
defined by diplomatic negotiations." $1, 51 It should be noted that the term
"diplomacy" is used in some treaties, such as the 1949 Revised General Act for the
pacific Settlement of International Disputes, as a synonym of "negotiations", as is
also the phrase "through the usual diplomatic channels*' as it appears, for
instance, in the 1948 Charter of the Organization of American States.

1. Main characteristics

. .Peaot-t&o ns

22. The Manila Declaration on the Peaceful Settlement of International Disputes
highlights flexibility as one of the characteristics of direct negotiations as a
means of peaceful settlement of disputes (sect. I, para. 10). Negotiation is a
flexible means of peaceful settlement of disputes in several respects. It can be
applied to all kinds of disputes, whether political, legal or technical. Because,
unlike the other means listed in Article 33 of the Charter, it involves only the
States parties to the dispute, those States can monitor all the phases of the
process from its initiation to its conclusion and conduct it in the way they deem
most appropriate.

11 I.C.J. ReDOrb 1969 , p. 48, para. 86.

21 In its judgment in the North Sea Continental Shelf case, ibid.

31 In its Order of 19 April 1929 in the case of the Free Zones of Um
Savov and the District of Gex (P.C.I.J., Series A, No. 22, p. 13).

41 P.C.I.J., Series A, No. 2, p. 15.

51 The question of the place  wlrjch twuvtia*ion  occupies am-wr rlther means of
peaceful set.t_ J.-merrlt rrf rl i sy~t~s id3!: 11 i !:~*trs!:cr~l  int PI: alj.3 jnL ---< t.he f v ~~w~~worlt  of the
United Nnt,ions !;peci.oJ. (Tommj  t+e- ~~11 1’~ i tlr:irJ I-?: of IntsrnationaJ Law l'cvnrvrninq
Friendly Relatinrrs aw’1  CTooyrat.ioll nnw*llfJ  st.FJ.P!y. FQY a summary or the arguments
advanced on this question wi.thin tit? special Committee, see &ffiLc_io.I -Reco?:ds_of the
5;-WV. Twentieth Session, Annexes, agenda items 90 and 04. document
A/5746, paras. 156, 158 and 161-163 and ibid., mntv-first Session, Annexeg,
agenda item 87, document A/6230, paras. 195-206.

-36- Beat Hard Copy Avrlkbk



23. Another characteristic of negotiation highlighted by the Manila Declaration is
effectiveness (sect. I, para. 10). Suffice it to say in this connection that in
the reality of international life, negotiation, as one of the means of peaceful
settlement of disputes is most often resorted to by States for solving contentious
issues and that, while it is not always successful, it does solve the majority of
disputes.

Consult-

24. Consultations may be considered as a variety of negotiations. While they are
not mentioned in Article 33 of the Charter, they are provided for in a growing
number of treaties as a means of settling disputes arising from the interpretation
or application of the treaty concernelI. Mention may be made in this connection of
article 84 of the 1975 Convention on the Representation of States in their
Relations with International Organixations of a Universal Character, which provides
for the holding of consultations at the request of any of the parties, as well as
of article 41 of the 1978 Convention on Succession of States in Respect of Treaties
and article 42 of the I983 Convention on the Succession of State Property, Archives
and Debts, both of which provide for "a process of consultation and negotiation".

25. In other treaties, consultations are provided for as a preliminary phase in
the process of settlement of disputes. Reference is made in this connection to
article XI of the 1959 Antarctic Treaty, article 17 of the 1979 Convention on the
Physical Protection of Nuclear Material and article XXV of the 1980 Convention on
the Conservation of Antarctic Marine Living Resources, which provide, in case of
disputes, that the States parties shall consult among themselves with a view to the
settlement of the dispute by peaceful means.

Exchanues of views

26. Exchanges of views may also be considered as a form of consultations. They
play an important role in the system established by the 1982 United Nations
Convention on the Law of the Sea for the peaceful settlement of disputes arising
from the interpretation and application of the Convention. Reference is made in
this connection to article 283 of the Convention, which reads as follows:

"1. When a dispute arises between States Parties concerning the
interpretation or application of this Convention, the parties to the dispute
shall proceed expeditiously to an exchange of views regarding its settlement
by negotiation or other peaceful means.

*v 2. The parties shall also proceed expeditiously to an exchange of views
where a procedure for the settlement of such a dispute has beer) terminated
without a settlement or where a settlement has been reached and the
circumstances require consultation regarding the manner of imylementing  the
settlement."

27. Normally, the uegotiatiny  prog:~j~:!-.  ::ta~t-r: 9s the result of onr !:l.ate Perceiving
the existence of a dispute and invit:.i.rlu anot.her State to enter inttr neqotiations
for its settlement. The start of the neyotiating process is conditional upon the
acceptance by the other State of such an invitation. It may occur that a State
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invited to enter into negotiations has valid reasons to believe that there is no
dispute to negotiate and that there is, therefore, no basis for the opening of
negotiations. It may also occur that a State, while agreeing to enter into
negotiations, subjects the opening of negotiations to conditions unacceptable to
the first State. The discretion of States with respect to the initiation of the
negotiating process is, however, subject to certain limitations.

28. A number of treaties place on the States Parties thereto an obligation to
carry out "negotiations", "consultations", or "exchanges of views" whenever a
controversy arises in connection with the treaty concerned. Examples of such
treaties are the 1979 Agreement Governing the Activities of States on the Moon and
Other Celestial Bodies (General Assembly resolution 34168, annex, at-t. 15,
para. l), the 1975 Vienna Convention on the Representation of States in their
Relations with International Organizations of a Universal Character (art. 841, the
1982 United Nations Convention on the Law of the Sea (art. 283, para. 1) and the
1959 Antarctic Treaty (art. VIII, para. 2). Under some of those treaties, parties
to a dispute arising from the interpretation or application of the treaty are under
an obligation to start the consultation or negotiation process without delay (see
art. 283, para. 1, of the United Nations Convention on the Law of the Sea; art. 15,
para. 2, of the Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies: and art. VIII, para. 2, of the Antarctic Treaty).

29. Furthermore, many treaties providing for peaceful settlement procedures make
resort to the third party means of settlement envisaged in the treaty conditional
upon failure of negotiations. This apyroach is to be found in some treaties
specifically concluded for the settlement of all disputes which may arise among the
States parties thereto, such as for example, the 1949 Revised General Act for the
Pacific Settlement of International Disputes (art. I).

30. This approach is also to be found in the dispute settlement clause of many
multilateral treaties, such as article 4 of the 1948 Convention on the
International Maritime Organization, and article VIII of the 1969 International
Convention relating to Intervention on the High Seas in Cases of Oil Pollution
Casualties.

31. It should furthermore be pointed out that the setting in motion of the
negotiating process can be encouraged by international organizations. Aside from
the fact that such organizations provide a meeting place where representatives of
States parties to a dispute can get together and conduct formal or informal
discussions with a view to settling the dispute, organs of an international
organization may contribute to the opening of negotiations by addressing to the
parties recommendations to that effect.

32. In the case of the United Nations, the General Assembly may, as is recalled in
section II, paragraph 3 (a), of the Manila Declaration, "discuss any situation,
regardless of origin, which it deems likely to impair the general welfare or
friendly relations among nations and, subject to Article 12 of the f'harter,
recommend measures for jts peacefIr sntt.lcment". The means of sf!l 1 IcmPnt. which the
General Assembly hr71: mnat f.r orluot~l 11 I ~~c~~-ww~~~r~l~~l  l.r> I-he part .I-!: t I* :I Iti r;lwte is
negotiation. flqfcrence if; mar+ ,i I! 1-h 1 n rnr:lwr:t r..n rqsplv.~tj.on 40, (1 1st
8 November 19ffTr, in which tlte Ass~tlr I \ w~rlror:!:erl  a solemn appeal ).q- Skntes in
conflict to proceed to the s;ettlemtvt r~f thr!i.t. di spites by neqotj r7t ic?nr: ,and other
peaceful means.
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33. In addressing such recommendations to the parties, the General Assembly has
often asked them to take account in their negotiations of specific elements such as
the purposes and principles of the Charter; the objectives of resolution 1514 (XV)
of 14 December 1960 (Declaration on the Granting of Independence to Colonial
Countries and Peoples); the interests of the people concerned; the right to
self-determination and independence: and the principle of national unity and
territorial integrity.

34. In accordance with its responsibilities under the Charter of the United
Nations in the area of peaceful settlement of disputes or of any situation the
continuance of which is likely to endanger the maintenance of international peace
and security, the Security Council has on a number of occasions adopted resolutions
calling upon States to enter into negotiations.

35. The furtherance of negotiations between the parties to a dispute is but a
limited aspect of the role which the United Nations and other international
organisations play in the peaceful settlement of disputes. This role is dealt with
comprehensively in chapter III of the present handbook, as far as the United
Nations is concerned, and in chapter IV, as regards other international
organizations.

36. It should finally be noted that the parties may be directed to negotiate by a
judicial decision binding upon them. Reference is made in this connection to the

.Fisheries Jurzsdiction cases, in which the International Court of Justice stated
the following:

"75. The obligation to negotiate thus flows from the very nature of the
respective rights of the Parties; to direct them to negotiate is therefore a
proper exercise of the judicial function in this case. This also corresponds
to the Principles and provisions of the Charter of the United Nations
concerning peaceful settlement of disputes. As the Court stated in the North
Sea Continental Shelf cases:

* . . . this obligation merely constitutes a special application of a
principle which underlies all international relations, and which is
moreover recognized in Article 33 of the Charter of the United Nations as
one of the methods for the peaceful settlement of international
disputes'" (I.C.J. Reuorts 1969, p. 47, para. 86). 6/

3. Conduct of the negotiug nrQcesS

(a) Pramework of the neaotiating urocess

.
(1) Bilateral ne!aotlatipes

37. Bilateral negotiations are traditionally conducted directly between duly
appointed representatives 01' tleleqetinnr: or f-hrnuqb  wrj tten (:9rrP~l,trllrleI)rre ancl have
been greatly facilitated in mrwlsrtl 1” inrns hy t.lw rl~w=lq?ment: r>l: 1 a I r~r’rrtnlnlrllications
and means of transportation. Wtlj In f II~ ilr?lqc~t  inters ate often miIrif:I ~1.:: of foreign

41 e, p. 32.
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affairs - or officials of the foreign ministries - of the parties, practice offers
many instances of disputes settled by specialized  negotiators. There are instances
where Heads of State or Government are involved either at the initial stage of the
negotiations - with the process being subsequently conducted at a lower level - or,
conversely, at the concluding stage, after negotiations have been concluded at the
expert level. The question of the respective ranks of the negotiators may be
relevant to the extent that one side insists that the other side should be
represented at the same level.

38. There are many examples of bilateral negotiations conducted in the framework
of diplomatic joint commissions, particularly for the settlement of territorial or
waterway disputes. It should be noted that disputes relating to international
waterways are often dealt with in the framework of standing joint commissions
established by treaties. 21

39. Permanent diplomatic missions often play an important role in presenting the
position of their respective Governments in negotiations with the foreign ministry
of the State to which they are accredited. Furthermore, States parties to a
dispute which do not maintain diplomatic relations may find it convenient to carry
on negotiations for the settlement of the dispute through their respective
diylomatic missions to a third country or their permanent missions to the United
Nations. The eventuality of absence of diplomatic relations between States parties
to a dispute is envisaged in article 15 of the 1979 Agreement Governing the
Activities of States on the Moon and Other Celestial Bodies, Paragraph 3 of which
reads in part:

"A State Party which does not maintain diplomatic relations with another State
Party concerned shall participate in such consultations, at its choice, either
itself or through another State Party or the Secretary-General as
intermediary."

40. Individuals having no governmental position such as former ministers,
uarrersity rectors, etc., may, in certain cases, be entrusted with the conduct of
btlateral negotiations or with laying the ground for negotiations proper.

(ii) Plurilateral or multilateral neuotiationg

41. When several States are parties to a dispute, an international conference may
provide the framework for the negotiating process. There are examples of
conferences convened at the invitation of one of the parties and in which one or

71 For an analysis of the many waterway treaties providing for the
establishment of standing joint commissions, see Yearbook of the International Law
commission, 1974, vol. II (Part II) (United Nations publications, Sales
No. E.75.V.7 (Part II)), document A/5409, "Legal problems relating to the
utilisation and use of international. rivers: report of the Secref,;r? y--General", and
document A/CN.*i274, "Leq~1.l prr)Jjlw~!: t '3 I.nf,.i wf I.0 the non-navjq~t.j~~~~:~l  i~:;es of
international wnterc01.8tzes: !:lrp(‘l  w~-*tlt.:~l--~  I r’lrrll’t. of the Secretxlry I:P1WrnZ". Those
standing joint commissions in whjc*lr er~r:l? r,.i~dm is represented hy an f*cpraJ, number oE
government-appointed representatives nntl whirl1 seek to settle clisputps within their
competence through negotiations - tailing which the matter is reletted to the
States concerned for decision - are very similar to ad hoc diplomatic commissions.
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several of the other parties refrained from taking part. States having an interest
in the settlement of a dispute but not parties to it may hold a conference without
the participation of the parties to study the dispute and make proposals for its
settlement. In the absence of one or several of the parties, no negotiation is
possible but such conferences may, if their recommendations commend themselves to
the parties, bring to the settlement of the dispute a contribution akin to good
offices or mediation.

(iii) **Collective necfotiatio-n2'"

42. The framework of the negotiating process can also be an international
organization. Reference is made in this connection to the judgment of the
International Court of Justice in the South West Africa cases (Preliminary
Objections) in which-the Court stated the following in response to the contention,
by the respondent, that collective negotiations in the United Nations were one
thing and direct negotiations between it and the appellants were another:

81
. . . diplomacy by conference or parliamentary diplomacy has come to be

recognized in the past four or five decades as one of the established modes of
international negotiation. In cases where the disputed questions are of
common interest to a group of States on one side or the other in an organized
body, parliamentary or conference diplomacy has often been found to be the
most practical form of negotiation. The number of parties to one side or the
other of a dispute is of no importance; it depends upon the nature of the
question at issue. If it is one of mutual interest to many States, whether in
an organized body or not, there is no reason why each of them should go
through the formality and pretence of direct negotiations with the common
adversary State after they have already fully participated in collective
negotiations with the same State in opposition." 81

43. Examples of "organized bodies" in the framework of which such "collective
negotiations" can be carried out for the peaceful settlement of disputes will be
found in chapters III and IV below.

(b) Place of neuotiations

44. Bilateral or plurilateral negotiations usually take place in the capital city
of one of the parties. They may also be held alternately in each of the capitals.
In the case of neighbouring States, a locality close to the common border may be
selected.

45. A city, or a series of cities, outside the respective territories of the
parties may provide the forum for negotiations, particularly if thete are no
diplomatic relations between the parties or if, as a result of the dispute, there
is a state of tension between them.

46. While collective negotiations within an international organization usually
take place at the seat of t.he orqnni  Z:R! ion, :I specific! organ havitl'r r,c\rnpctJ-ence in
the area of peaceful settlerrlnnt: #*I rl i !:Jlrltrl!: m:rg  r:ht~t~~p  to nrnqt n1 :t --mlllle  tway from
the seat of ths ol*genizati~~n. T\'F?f p, c'I,r'L* 4:: tnotle  in t:hj.s r:oa~rect-  if*lt ! o Al.t:icle 20,

81 I.C.J. Reverts 1962, p. 346.
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paragraph 3, of the Charter of the United Nations which reads as followst "The
Security Council may hold meetings at such places other than the seat of the
Organization as in its judgemant will best facilitate its work."

(c) Degree of publicitv of the proceedings

47. In the case of bilateral negotiations it is for the parties to determine
jointly the degree of publicity they wish to give to their negotiations. They may
opt for confidentiality, at least in the initial phase.

48. On occasion, as has been seen above, bilateral negotiations have been
encouraged by international organizations. They may in such cases receive a
certain degree of publicity. The General Assembly, for example, has sometimes
recorded the fact that negotiations were taking place between the two parties
concerned, further to an invitation which it had addressed to them to that effect.
It has also, in more frequent cases, coupled its invitation to the parties to
negotiate with an invitation to report to it on the course of the negotiations.
There is an instance where a similar invitation contained in a General Assembly
resolution resulted in the issuance by the two parties of a joint statement in the
form of an exchange of notes recording the conclusions of the negotiating
delegations as to measures to be adopted on the understanding that they might
contribute to the process of a definitive solution to the dispute between the two
Governments.

49. Negotiations within an organ of an international organization are, at least
partly, carried on in public and recorded in official documents. But a growing
amount of such '*collective negotiations" is conducted privately and informally.

(d) Duration of the necrotiation process

50. The time-frame for the negotiation process varies according to the
circumstances. The process may be concluded in a few days or may extend over
several decades. Practice offers many examples of intermittently mnaictea
negotiations.

51. Under certain treaties a time-limit is set for the completion of the
negotiation process, beyond tshich resort may be had to another means of peaceful
settlement. Thus, article 14 of the 1981 Treaty establishing the Organisation of
Eastern Caribbean States reads in part as follows:

"1. Any dispute that may arise between two or more of the Member States
regarding the interpretation and application of this Treaty shall. upon the
request of any of them, be amicably resolved by direct agreement.

,. 2. If the dispute is not resolved within three months of the date on
which the request referred to in the preceding paragraph has been made, any
party to the dispute may submit it to the conciliation procedure provided for
in Annex A ..-" (emphasis adtlntl) .

Articles fl4 ancl 85, paragraph .I., ttr 1.11~  3.!J’I’; V.ienm (.Yonventiom  r~11 I hc:?
Representation of States in their Rf* I r~P..i.ous  rri.V.h International Wr.t:rr?i.zations  of a
Universal Character  road in pnrt- n!: 1'141 Jrrw~!
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41 .sultatw

"If a dispute between two or more States Parties arises out of the
application or interpretation of the present Convention, consultations between
them shall be held upon the request of any of them . .."

"Article 85

w . .iation

"1. If the dispute is not disposed of as a result of the consultations
referred to in article 84 within one month from the date of their inception,
any State participating in the consultations may bring the dispute before a
conciliation commission . .." (emphasis added)

Articles 41 and 42 of the 1978 Vienna Convention on Succession of States in respect
of Treaties read as follows:

. . ."Article 41. Consultation and new

"If a dispute regarding the interpretation or application of the present
Convention arises between two or more Parties to the Convention, they shall,
upon the request of any of them, seek to resolve it by a process of
consultation and negotiation.

l . .*'Article 42. Conclbatlon

"If the dispute is not resolved withinsix months of the date on which
the request referred to in article 41 has been made, any party to the dispute
may submit it to the conciliation procedure specified in the Annex to the
present Convention . .." (emphasis added)

Article 16, paragraph 1 of the 1965 Convention on the Transit Trade of Land-locked
States reads in part as follows:

"1. Any dispute which may arise with respect to the interpretation or
application of the provisions of this Convention which is not settled by

.negotiation or by other peaceful means of settlement within a pmlod of
nine monthe shall, at the request of either party, be settled by arbitration."
(emphasis added)

(e) Attitude of the varties

52. Under some treaties, !;t;atczs ;*I.K! c~~.lsr~ iIt1 exy1i.ci.t f1hliqatitrn I,* t,i3kV  a

positive attitude in conduct:;  rrq r:clrr::rc 11-nt:io*rn l jmed at settling rti::r*~rl nn arising
from the interpretation or applj.cat.lwt  of the tereaty. Thus uncler :II !;i!*Je XXII of
the 1947 General Agreement c.rn TariCC:: and Trade:
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"Each contracting party shall accord sympathetic consideration to, and
shall afford adequate opportunity for consultation regarding, such
representations as may be made by any other contracting party with respect to
all matters affecting the operation of this Agreement.*'

Article 57 of the 1983 International Coffee Agreement contains a similar provision.

53. Mention should further be made in this context of the treaty provisions
referred to in paragraph 51 above, which place on parties an obligation of
diligence in the initiation and conduct of the negotiation or consultation process.

54. The concerns reflected in the two preceding paragraphs have also found
expression in the Manila Declaration, which provides in its section I,
paragraph 10, that when States choose to resort to direct negotiations, they should
"negotiate meaningfully, in order to arrive at an early settlement acceptable to
the parties". This provision reiterates in the specific context of negotiation the
general idea enunciated in section I, paragraph 5, of the Declaration, under which
"States shall seek in good faith and in a spirit of cooperation an early and
equitable settlement of their international disputes by the following means . ..*I

55. Resolutions of organs of international organieations calling upon States
parties to a dispute to enter into negotiations have, on occasion, stressed the
need for a positive attitude on the part of all concerned. Thus, in one resolution
the General Assembly expressed confidence in the good faith and willingness of the
two Governments to pursue vigorously direct negotiations for an early delineation
of the frontier. The Security Council in one resolution requested the
Secretary-General to enter into immediate consultations with the parties concerned
and interested and appealed to them to exercise restraint and moderation and to
enable the mission of the Secretary-General to be undertaken in satisfactory
conditions. In another resolution, the Security Council regretted a unilateral
decision as, inter alia tending to compromise the continuation of negotiations and
called upon all the parties concerned to refrain from any action which might
jeopardize the negotiations, and to take steps which would facilitate the creation
of the climate necessary for the success of those negotiations. In other
resolutions, the Council urged that negotiations be resumed as soon as possible
meaningfully and constructively, on the basis of comprehensive and concrete
proposals, and that talks be pursued in a continuing, sustained and result-oriented
manner, avoiding any delay.

56. Also relevant in this context is the following extract from the judgment of
ICJ in the South West Africa Cases (Preliminarv Objections):

** . . . it is not so much the form of negotiation that matters as the
attitude and views of the Parties on the substantive issues of the question
involved. So long as both sides remain adamant . . . there is no reason to
think that the dispute can be settled by further negotiations between the
Parties." 91

91 1.C.J. Reports 1962, p* 346.
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57. Similarly, the Court in its judgment in the North Sea Continental Shelf case
stated:

"The Parties are under an obligation to enter into negotiations with a
view to arriving at an agreement, and not merely to go through a formal
process of negotiation of a sort of prior condition for the automatic
application of a certain method of delimitation in the absence of agreement;
thev are under an obligation so to conduct themselves that thenegotiations
are meaninaful, which will not be the case when either of them insists upon
its own nosition without contemplating any modification of it". lQ/ (emphasis
added)

58. Mention should also be made in this context of the judgment of the Court in
the Fisheries Jurisdiction case, 111 in which the Court'directed the parties "to
conduct their negotiations on the basis that each must in good faith pay reasonable
regard to the legal rights of the other", and of the award of 16 November 1957 in
the Lake Lanoux case, in which the arbitral tribunal mentions as examples of
*'infringement of the rules of good faith" in the conduct of negotiations,
**unjustified breaking off of conversations, unusual delays, disregarcl of
established procedures, systematic refusal to give consideration to proposals or
adverse interests*'. 121

(f) Steps aimed at facilitating the negotiating orocess through the involvement of
a third oartv U/

59. The dividing line between, on the one hand, steps aimed at facilitating the
negotiating process through third party involvement and, on the other hand,
mediation or good offices may be difficult to draw. However, since such steps are
intrinsically linked to the negotiating process itself, it is appropriate to deal
with them briefly in the context of the present section of the handbook.

60. Some treaties contain certain provisions aimed at facilitating the opening of
consultations or the conduct of the process. Thus, under article 15. paragraph 3,
of the 1979 Agreement Governing the Activities of States on the Moo11 and Other
Celestial Bodies:

"If difficulties arise in connection with the opening of consultations or
if consultations do not lead to a mutually acceptable settlement, any State
Party may seek the assistance of the Secretary-General without seeking the
consent of any other State Party concerned, in order to resolve the
controversy."

IQ/ I.C.J. Reports 1969, p. 47, para. 85 (a).

II/ I.C.J. ReDOrtS 1974, p. 33, para. 78.

.I31 steps aimed at fat: i J..i?af i )ltf +I-w uc*~.~~~tiating  process may 1~9 taken jointly
by the parties without any third pavky I)einrJ involved. One such sl tq.~ is the
establishment of standing joint commissions with negotiating powers, which is dealt
with under subsection 3 (a) above.
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The 1983 International Coffee Agreement provides in its article 57 that in the
course of the consultation process, on request by either party and with the consent
of the other, an independent panel shall be established which shall use its good
offices with a view to conciliating the parties.

61. Within international organixations, a decision or a recommendation of a
competent organ that parties to a dispute should undertake negotiations with a view
to the settlement of their dispute may seek to facilitate the negotiating process
by various means.

62. Within the United Nations, the General Assembly has, in one instance,
recommended that the negotiating process be assisted, on the request of either
party, by a third party to be selected by the parties or, failing their agreement,
to be appointed by the Secretary-General. In another instance, the Assembly
suggested that the parties concerned should designate a Government agency or person
to facilitate contacts between them and assist them in settling the dispute and
further decided that if, within six months, the parties had not reached agreement
on the designation of such a Government agency or person, the Secretary-General
would designate a person for this purpose. J,!&/ In still another case, the Assembly
requested the Secretary-General to undertake a mission of good offices in order to
assist the parties to resume negotiations in order to find as soon as possible a
peaceful solution of their dispute.

63. The Security Council has also, in some of the cases where it called upon
States to carry on negotiations, sought to facilitate the negotiation process by
placing the services of a third party at the disposal of the parties. Thus, in one
instance, the Council called upon the parties to seek such agreemew  forthwith by
negotiations conducted either directly or through a Mediator. In another case, it
urged the Governments concerned to enter into immediate negotiation:; under the
auspices of a United Nations representative. In still another case, it invited the
Secretary-General to lend whatever assistance might be requested by both countries

.in connection with uer u an early resumption of conversations with a view to a
comprehensive settlement of all bilateral issues. On yet another occasion the
Council requested the Secretary-General to enter into immediate consultations with
the parties concerned and interested. In a further case the Council, considering
that new efforts should be undertaken to assist the resumption of negotiations,
requested the Secretary-General to undertake a new mission of good offices and to
that end to place himself personally at their disposal, so that the resumption, the
intensification and the progress of comprehensive negotiations, carried out in a
reciprocal spirit of understanding and of moderation under his personal auspices
and with his direction as appropriate, might thereby be facilitated.

&4/ At a prior stage of the same dispute, the General Assembly,  having first
recommended the establishment. (:, C ;r t III !yc:~ 111~tt11**~* rctmmi sr;jrtkl .fftr. t IIf, t’ttl Iwl:;e or

assisting the ~~:\rties in c:F+) 7 vi 11'~ t II? ~IIV+ ,41~1*1 ftt3t.j a1’0  ~reqol-.l  nl. i rt~t!:, r*!:l.:11~.1  i nltwl A
United Natic~n$ C:OC.V~ f)fficew ~'r~mmi !:I: irvrt , r’r~ti!:  i ,:I i nq trf t-.1r1 e- meml~ut  :: t IV Iws t~omj.n;rtec\

by the President of the Asst?mbly, r-1 i Lit i4 view to arranuino anti ass i!:t.inq the
negotiations, and requested !.lw !:nc!t t?t ary-r:C~tf!‘nJ , irk t.lia event ~.I);~1 11112 members of
the Commission were not nominated, to lend his assistance to the 1:ovetnments
concerned.
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64. The steps which the organs of the United Nations or other international
organisations may take with a view to facilitating the negotiating process are
dealt with in detail in the relevant sections of the present chapter (in particular
those relating to mediation and good offices) and are recapitulated, as far as the
United Nations is concerned, in chapter III and, as regards other international
organizations, in chapter IV.

(g) Question whether the existence of an ongoing negotiation Drocess preclua
resort to another Peaceful settlement Drocedure

65. This question has been dealt with, as far as judicial settlement is concerned,
by the International Court of Justice in a case which involved the alleged
violation by one of the parties to the dispute of its international legal
obligations to the other party as provided by, inter alia, the 1961 Vienna
Convention on Diplomatic Relations. 151 As has been seen above, disputes arising
from the interpretation or application of this Convention lie, under the relevant
Optional Protocol to the Convention, within the compulsory jurisdiction of the
International Court of Justice. Both parties to the dispute had acceded to the
Protocol and were therefore bound by it. The Court examined the question whether
efforts aimed at easing the situation of crisis existing between the two countries,
which had been undertaken by the Secretary-General at the request of the Security
Council, could be considered as incompatible with the continuance of parallel
proceedings before the Court. The Court came to a negative conclusion and further
stated the following:

'*Negotiation, enquiry, mediation, conciliation, arbitration and judicial
settlement are enumerated together in Article 33 of the Charter as means for
the peaceful settlement of disputes. As was pointed out in the Aeaean Sea
Continental Shelf case, u/ the jurisprudence of the Court provides various
examples of cases in which negotiations and recourse to judicial settlement by
the Court have been pursued pari passu . " J.J/

151 United States DiPlomatic and Consular Staff in Tehran, Judgment,
I.C.J. ReDOrtS 1980, p. 3.

161 In this case, the Court declared itself unable to share the view that it
ought not to proceed with the case while the parties continued to negotiate and
that the existence of active negotiat>o  es in progress constituted an impediment to
the Court's exercise of jurisdiction. The Court further stated:

"Negotiation and judicial settlement are enumerated together with
Article 33 of the Charter of the United Nations as means for the peaceful
settlement of disputes. The jurisprudence of the Court provides various
examples of cases in which negotiations and recourse to judicial settlement
have been pursued pari DassR . Several cases, the most recent one being that
concerning the Trial of Pakistani Prisoners of Wa_r (I.C.J. Rep(>r.+s_1.973,
p- 347), show that, jrrdicial  1%’ l.*l--.-tli  tw.~r: IIIT~V hp c1.i.sc:ont.i  II~IP~ wIrc*t~  *:II~*II

negotiatj~~~ls ret;ttl t 5.~ tlw s-1 1 I ~-wrr?r~~ e.f t.l~cr  d i sptrte. (:C~rIRF!‘.(lI~~rll  1 y , the fact
that neqotiations are lttr iuq .tt:t i-rr.*ly 191tt :;r~ed due. inq the pr rts-,rlt ()I e)c*eedings is
not, legally, a n y  ot?st.r7c,le t-rl t.IIt* ~?xp).c*i cc* hy the (.lourt of i! :: itrcljcial
function." I.C.J. Raurts l?zP_, 1,'. J.2, IJara. 29.

171 B, p. 24, para. 43.
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66. In another case, the International Court of Justice has stated:

I*
. . . the Court considers that even the existence of active negotiations

in which both parties might be involved should not prevent both the Security
Council and the Court from exercising their separate functions under the
Charter and the Statute of the Court." u/

67. In connection with the reference to the Security Council in the above
statement of the Court, it should be recalled that the Council is empowered, under
Article 36 of the Charter of the United Nations, to recommend appropriate
procedures or methods of adjustment "at any stage of a dispute'of the nature
referred to in Article 33 or of a situation of like nature", i.e., any dispute or
situation the continuance of which is likely to endanger the maintenance of
international peace and security. Under paragraph 2 of the same provision,
however, "the Security Council should take into consideration any procedures for
the settlement of the dispute which have already been adopted by the parties". In
the latter connection, reference is made to a resolution of the Security Council in
which the Council specified that it was acting without prejudice to negotiations
that the parties concerned and interested might undertake under Article 33 of the
Charter.

4. Outcome of the neqotia_tions  and possible subsequent steos

68. When negotiations are successful, they normally lead to the issuance by the
parties of an instrument reflecting the terms of the agreement arrived at. This
document may be a comprehensive agreement. It may be a joint statetnent or
communique. A memorandum or declaration defining broad points of aqreement may
precede the issuance of a more detailed agreement.

69. If the negotiations are unsuccessful, the parties may choose to adjourn the
negotiation process sine die or to issue a communique recording the failure of the
negotiations. If the dispute relates to the interpretation or application of a
treaty, the failure of the negotiations may result in denunciation of the treaty by
one of the parties.

70. As has been seen above, the dispute settlement clauses of many multilateral
treaties provide that disputes which cannot be settled by negotiation shall be
submitted to another peaceful settlement procedure. Various patterns of successive
steps can be found in practice, as further discussed in detail in the handbook,
including the following:

(a) Consultation; conciliation (arts. 84 and 85 of the 1975 Convention on the
Representation of States in Their Relations with International Organizations  of a
Universal Character):

(b) Consultation: other peaceful means of the parties' choice (art. 15 of the
1979 Agreement Governinq tha AC-t i-fit  it*!: I,(’ T;t ,]I e:; on I-IIP Mr,c,tt  ,anrl  f)f 1101 f'elest ial
Bodies):
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(c) Negotiation; other peaceful means of the parties‘ choice; conciliation;
arbitration (art. VIII of the 1969 International Convention relating to
Intervention on the High Seas in Cases of Oil Pollution Casualties):

(c?) Exchanges of views; peaceful means of the parties' choice: conciliation:
judicial or arbitral settlement (arts. 280, 283, 284, 286 and 287 of the
1982 United Nations Convention on the Law of the Sea. Under article 287 of the
Convention, a State is free to choose, by means of a written declaration, one or
more of four compulsory procedures entailing binding decisions);

(e) Negotiation; procedures provided by the treaty; resort to ICJ (art. 22 of
the 1965 International Convention on the Elimination of All Forms of Racial
Discrimination): .

(f) Consultation and negotiation: conciliation; arbitration or resort to ICJ
(arts. 41. 42 and 43 of the 1978 Vienna Convention on Succession of States in
Respect of Treaties and arts. 42, 43 and 44 of the 1983 Vienna Convention on
Succession of States in respect of State property, archives and debts):

(g) Consultation: negotiation: resort to an organ of an international
organization (art. 58 of the 1983 International Coffee Agreement):

(h) Negotiation: arbitration, failing agreement on another form of settlement
(art. X0 of the 1973 International Convention for the Prevention of Pollution from
Ships and Protocol II to the Convention and art. 16 of the 1965 Convention on the
Transit Trade of Land-locked States);

(i) Negotiation; arbitration; resort to ICJ (art. 24 of the 1963 Convention
on Offences and Certain Other Acts Committed On Board Aircraft; art. 29 of the
1979 Convention on the Elimination of All Forms of Discrimination against Women;
art- 30 of the 1984 Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment; art. 13 of the 1973 Convention on the Prevention and
Punishment of Crimes against Internationally Protected Persons, including
Diplomatic Agents; art. 16 of the 1979 International Convention against the Taking
of Hostages; art- 12 of the 1970 Hague Convention for the Suppression of Unlawful
Seizure of Aircraft; and art. 14 of the 1971 Montreal Convention for the
Suppression of Unlawful Acts against the Safety of Civil Aviation):

(j) Negotiation: procedures provided by the treaty; resort to ICJ (arts. 28
to 44 of the 1966 International Covenant on Civil and Political Rights):

(k) Negotiation; resort to ICJ, failing agreement on another form of
settlement (art. XV of the 1971 Universal Copyright Convention; art. 8 of the
1962 Convention on Consent to Marriage, Minimum Age for Marriage, and Registration
of Marriages: art. XII of the 1973 International Convention on the Suppression and
Punishment of the Crime of Apartheid: art. I of the 1957 Convention on the
Nationality of Married Women: art. V of the 1953 Convention on the International
Right of Correction: art. .I0 of 1.1~ 1051; $rr).t~?  l~rnentary  f,Yonv@nt  jt\tr  l \)I t tw Abolition

of Slavery, the I;lave Trade ?nfl 111::f.j I ~t!-,j.cv~l::  ;)IICI  f’ractice:; :<jmj J,PI ) 0 S I itvery:

art. 1% Of r-,hfz! l.o!?P3 ~:OJ\V~ttl:.;.~~J~  I,!1 t 110 1’1,  \ i t j*‘;,l  ,?;.f$,t.!Z  r,f’  WWll~U:  !:r**‘t  . ‘\f) f\c r.hcS

1946 Convention cut the Priv! .l.*qe!:  nrrrl  lmmrr,ri.t.i  n!: at t-he IJaiterl Nnt- i~~uc:: sect. 3% OF

the 1947 Convention on the Privilnqe!; allrl lmmrrrJities of the Speci;\l ixed Agencies;
and art. 34 of the 1959 Agreement 011 l;he E'rivileges and Immunities c,C the
International Atomic Energy Agency).
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71. Underlying these clauses is the general principle reflected in section I,
paragraph 7, of the Manila Declaration, which reads in part as follows:

"In the event of failure of the parties to a dispute to reach an early
solution by any of the above means of settlement, they shall continue to seek
a peaceful solution and shall consult forthwith on mutually agreed means to
settle the dispute peacefully."

72. The same principle underlies several resolutions of the General Assembly which
envisage possible alternative courses of action in case negotiations do not lead to
the settlement of the dispute. Thus, in one instance, the General Assembly has
reconvnended  a three-step procedure: namely, negotiations, followed by resort, in
order to resolve differences arising in the course of negotiations, to a procedure
of mediation by a United Nations mediator to be appointed by Lie Secretary-General
and, finally, resort to arbitration in the event of the inability oI: the parties to
accept the recommendations of the mediator. In another instance, the Assembly  has
recommended that, in the event that negotiations do not lead to satisfactory
results within a reasonable period of time, both parties should give favourable
consideration to the possibility of seeking a solution of their differences by any
of the means provided in the Charter, including recourse to ICJ or any other
peaceful means of their own choice.

73. The concept of failure of negotiations has been touched upon both by the
Permanent Court of International Justice and by the International Cclurt of
Justice. In its judgment in the Mavrommatis case, the Permanent Court stated:

tt . . . the question of the importance and chances of success of diplomatic
negotiations is essentially a relative one. Negotiations do not of necessity
always presuppose a more or less lengthy series of notes and dispatches; it
may suffice that a discussion should have been commenced, and this discussion
may have been very short; this will be the case if a deadlock is reached, or
if finally a point is reached at which one of the Parties definitely declares
himself unable, or refuses, to give way, and there can therefore be no doubt
that the dispute cannot be settled by diplomatic negotiation." E.?/

In its judgment in theSo_uth We iectio 1, the
International Court of Justice dealt with the matter in the following words:

"Now in the present cases, it is evident that a deadlock on the issues of
the dispute was reached and has remained since, and that no modification of
the respective contentions has taken place since the discussions and
negotiations in the United Nations. It is equally evident that. *there can be
no doubt', in the words of the Permanent Court, 'that the dispute cannot be
settled by diplomatic negotiation', and that it would be 'su~~~~~~uous' to
undertake renewed discussions.

1,
. . . So long as both sides remain adamant, and this is obvious even from

their oral presentatiojls  b~fr~~.e 1 Ire "r9111 I-.. f.hera i:; ur, 1 ear<c.~~~ 10 ) 11 i.nk that
the dispute can be* .r;et.t 10~1 11;. f’rrv  kIlnI. ri+r~rt):j.r7tjonS hetww?)) l.I~r- 1‘31.t  i.er;.” 2t.l/

u/ F.C.I.J., Series A, No. %, p. 13.

ZQ/ X-ports 1962, p+ 346.
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1. Functions and relation to ether neacefu~mean~under,the
Charter of the United Nation%

74. In an international dispute involving in particular a difference of opinion on
points of fact, the States concerned may agree to initiate an inquiry to
investigate a disputed issue of fact, as well as other aspects of the dispute, to
determine any violations of relevant treaties or other international commitments
alleged by the parties and to suggest appropriate remedies and adjustments.
Inquiry may also be resorted to when parties to a dispute agree on some other means
of settlement (arbitration, conciliation, regional arrangements, etc.) and there
arises a need for collecting all necessary information in order to ascertain or
elucidate the facts giving rise to the dispute.

75. The function of inquiry - investigation or elucidation of a disputed issue of
fact - was comprehensively dealt with in the 1899 and 1907 Hague Conventions 211
for the Pacific Settlement of International Disputes. Article 9 of the 1907
Convention reads as follows:

"In disputes of an international nature involving neither honour nor
essential interests, and arising from a difference of opinion un points of
fact, the Contracting Powers deem it expedient and desirable that the parties
who have not been able to come to an agreement by means of diplomacy should,
as far as circumstances allow, institute an international commission of
inquiry, to facilitate a solution of these disputes by elucidating the facts
by means of an impartial and conscientious investigation.'*

76. Inquiry as a means of settlement of disputes has been provided for in a number
of bilateral and multilateral treaties, including the Covenant of the League of
Nations, the Charter of the United Nations and the constituent instruments of
certain specialized agencies and other international organizations within the
United Nations system, and in various instruments by the regional bodies.

77. Inquiry, as an impartial third-party procedure for fact-finding and
investigation, may indeed contribute to a reduction of tension and the prevention
of an international dispute, as distinct from facilitating the settlement of such a
dispute. The possibility of fact-finding (inquiry) contributing to the prevention
of an international dispute was reccgnized, for example, by the General Assembly in
its resolution 1967 (XVIII) of 16 December 1963 on the "Question of methods of

Peace Conferences;- Translativn oL_~Lha .'..!-ff4c.i a\J,T&xQ, James BrowI) !:r.rbt.)., ed- IThe
Conference of I.fJ.W (Npw i'oi.11. f)xI.rvtrl llIl.iill)l~i!  y I'ress,  J.?2c)),  p. :!1'1: n?ld jhitfl.,

The Conference of l907, vol. 1. J:I.er!yr~J&.etings  of the Confereucr (New York,
Oxford University Press, 19201, p. 590.
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fact-finding.'* 221 In the resolution, the Assembly stated its belief "that an
important contribution to the peaceful settlement of disputes and to the prevention
of such disputes could be made by providing for impartial fact-finding within the
framework of international organizations and in bilateral and multinational
conventions".

78. On 18 December 1967, the General Assembly adopted resolution 2329 (XXII), in
which it requested the Secretary-General to prepare a register of experts in legal
and other fields, whose services the States parties to a dispute might, by
agreement, use for fact-finding in relation to a dispute. It also requested Member
states to nominate up to five of their nationals to be included in such a
register. a/ As mentioned in paragraph 144 of the first report of the
Secretary-General (A/5094), the role of such fact-finding bodies "as a stabilizing
factor in themselves, in situations potentially endangering the maintenance of
international peace and security, should not be overlooked, nor the part which they
have on occasions played in providing a means of liaison and communication between
conflicting parties".

79. To a great extent the task of such fact-finding bodies established in
accordance with the above-mentioned resolution "in relation to a dispute" may be
regarded as seeking the prevention of a dispute or the prevention of the
aggravation of a dispute and the adjustment of situations the continuance of which
is likely to give rise to a dispute.

80. Recognition that fuller use and further improvement of the means for
fact-finding of the United Nations could contribute to the strengthening of the
role of the Organization in the maintenance of international peace and security and
promote the peaceful settlement of disputes as well as the prevention and removal
of threats to the peace has developed slowly together with a new willingness on the
part of Member States to enhance the role of the United Nations. The 1988
Declaration on the Prevention and Removal of Disputes and Situations Which May
Threaten International Peace and Security and on the Role of the United Nations in
this Field called for full use of the fact-finding capabilities of the Security
Council, the General Assembly and the Secretary-General in strengthening further
the role and effectiveness of the United Nations in maintaining international peace
and security for all States. The Special Committee on the Charter of the United
Nations and on the Strengthening of the Role of the Org.tiization had developed

221 Under this item, the Secretary-General of the United Nations prepared two
studies, the first dated 1 May 1964, and the second, 22 April 1966 (see,
respectively, Official Records of the General Assemblv. Twentieth Session. Annexes,
vol. III, agenda items 90 and 94, document A/5694, and ibid., Twenty-first Session,
Annexes, vol. III, agenda item 87, document A/6228. These studies describe the
practice of States and some international organizations, principally the League of
Nations and the United Nations, specielized agencies and other intprnational
organixations  of universal 01 r%ri *?t~;r 1 r:ha~.~f*tra~  , irkdic3tiug SIIF, #***I* II\)-i 0~1 of the
procedure.

zJ/ The !~~crctnry--GetJc~t.'sl i!:::rtr*rl t-.he W!.fister r.~n 24 SepLemher IWill (document
A/7240): subsequent revisions appeo~:e~l vu 'I Mvember 1969 (A/7752) :\ncl vu
18 November 1970 (A/8108). The Register contained 189 nominations received from 42
Member States. There have been no further changes in the Register since that time.
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further on fact-finding by the United Nations. The Committee completed its work on
the draft Declaration on Fact-finding by the United Nations in the Field of the
Maintenance of International Peace and Security and submitted it to the General
Assembly for consideration and adoption. 24_/

81. From the evidence in the above-Mentioned treaties and other international
instruments. it may be observed that the terms "inquiry" ("enquiry"),
"fact-finding" and *'investigation" have all been used (sometimes interchangeably)
for this type of procedure under which parties to an international dispute may call
for the establishment of an international commission of inquiry, a/ an
international fact-finding commission, a/ or an international investigation
commission, 271 with varying degrees of competence. The competence conferred upon
a commission of inquiry'may vary depending on the subject-matter of the inquiry and
also whether the machinery is instituted to serve the interest of States directly,
as illustrated by a number of cases, 281 both prior to and since the Hague
Conventions. It may also depend on whether an inquiry is set in motion to assist
an international organization, such as the United Nations, to fulfil its various
obligations under the Charter in the area ot the maintenance of international peace

241 See Official Records of the General Assembly, Forty-sixth Session,
Sunnlement  No. 33 (~/46/33), para. 19.

a/ S e e ,  e . g . , article 9 of both the 1899 and 1907 Hague Conventions (gugra,
note 21).

261 See, e.g., article 90 of Additional Protoccl I of 1977 to the 1949 Geneva
Conventions for the Protection of War Victims, United Nations, Treaty Series,
vol. 1125, p. 3.

271 See, e.g., the United Nations commission of investigation described in
the two studies of the Secretary-General (suora, note 22).

a/ See, e.g., the inquiry commissions in: lthe Main8 case, Annual Rew
(1898), p. 362; The North Sea or Dagger Bank Case (Great Britain.= Russia),
Carnegie Endowment for International Peace, The Haaue Court Renorts,
James Brown Scott, ed., First Series (New York, Oxford University Press, 1916),
p. 403: the TaViCpUinQ  case, ibid., p. 413: the Tiger case, N, Bar-Yaacov, T&#R
Handlinu of International DAsvutes by Means of Inuuirv (London and New York, Oxford
University Press, 1974), p. 156 (documents concerning the case were never
published; they are held in the Library of the Permanent Court of Arbitration at
The Hague): the Tubantia case (Netherlands vs. Germany), Carnegie Endowment for
International Peace, The Hague Court ReDorts, James Brown Scott, cd. (New York,
Oxford University Press, X932), I-. 115: the &cl Crusader case (1Jnigrafl Kingdom  and----.
Denmark: Exchange nf nates c.*~.w)nV  i l.v+  i *rr:  :I)* :vf* Petnent eatal~.Iish~.w~ :I fI~wnission  af
Enquiry . . . , London, 15 Nov~~mI~~!f. 1 ?!I; 1 ! , 1Jui  !-f-f1 Nations, Tg_egty  SOL! ‘-s, vol. 420,
p- 67: and E. Lsuterpacbt, ‘Jn~~y~?t~~r!~.‘~,r.-~11~-F’r  act ice v I r IN U11ijp.l. K i [rgdym  in the
F&s&.4 of International Law (London. I41 $tish Institute of 1nternatjt~wn.l.  and
Comparative Law, 1962), p. 50.
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and security 291 or whether an inquiry commission is instituted by any of the
specialieed agencies and the International Atomic Energy Agency to deal with an
issue under their respective constitutions and statutes. &Q/

82. By virtue of its mandate to investigate the facts and to clarify the questions
in dispute under the functions outlined above, inquiry may thus involve the hearing
of the parties, the examination of witnesses or visits on the spot. 33/ Although
inquiry may thus employ the techniques of gathering evidence which are normally
used in the arbitral or judicial process, this does not change its basic status and
functions as outlined above. But it does underscore the fact that inquiry is thus
capable of combining the benefits of diplomacy and legal techniques to obtain for
the parties an impartial report on the issues in dispute, or of suggesting a
solution of the problem. Because of this possibility of being given the mandate of
recommending a solution, a commission of inquiry may thus tend to acquire a status
which sometimes makes it difficult to distinguish its function from that of
conciliation. This has resulted in the establishment of a machinery designated as
a panel for inquiry and conciliation in the context of the United Nations. z/

291 By its resolution 496 (1981) of 15 December 1981, the Security Council
decided to send a commission of inquiry composed of three of its members in order
to investigate the origin, background and financing of the mercenary aggression of
25 November 1981 against the Republic of Seychelles, as well as assess and evaluate
economic damages, and to report to the Council with recommendations; and by its
resolution 598 (1987) of 20 July 1987 requested the Secretary-General "to explore,
in consultation with Iran and Iraq", the question of entrusting an impartial body
with inquiring into responsibility for the conflict and to report to the Security
Council as soon as possible. In one recent instance, the General Assembly
requested the Secretary-General to carry out promptly investigations in response to
reports that might be brought to his attention by any Member State concerning the
possible use of chemical and bacteriological (biological) or toxin weapons in order
to ascertain the facts of the matter and to report promptly the result of any such
investigation to all Member States (resolution 441115 B of 15 December 1989).

341 In the incidents of the shooting down of civilian aircraft the Council of
the International Civil Aviation Organization (ICAO), by its resolution of
16 September 1983 in one case, directed the Secretary-General of ICAO "to institute
an investigation to determine the facts and technical aspects relating to the
flight and destruction of the aircraft". Similarly, in another case, in the
statement by the President of the Council of the International Civil Aviation
Organization, approved by the Council on 14 July 1988, the Council directed the
Secretary-General of ICAO "to institute an immediate fact-finding investigation to
determine all relevant facts and technical aspects of the chain of events relating
to the flight and destruction of the aircraft".

Xl/ See, e.g., articles 9 to 36 of the 1907 Hague Convention, which contain a
more elaborate description c.7 f itlvrc:t j ~t,a)...i.~vn  p~0vec1~lr.e than those I> I’ 1 he .10(19
Convent i (III.

zz/ The (Vreation 0C P F';.lllr?l  f'r$I ln<Pti 11~ Rud (:fJncjljatjon wa!: I~I~~;riflecl  for in
General ASSemhly  resolution 268 1) (IS11 of 18 April 1949. The list t,I persons
designated by 15 Member States is contained in a note by the Secrel.ti\ry-General
dated 20 January 1961 (A/4686-S/4632). The Panel has never been used.
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2. Initiatiorr and methods of wo&

83. Inquiry may be set in motion by mutual consent of the States concerned on an
ad hoc basis, relying upon a treaty in force between them, creating a general
obligation to settle disputes by peaceful means. It may also be initiated in
accordance with the terms of an applicable treaty, specifically establishing
inquiry as the mode of handling a category of disputes and indicating how the
process may be initiated, including its method of work. u/

84. Some treaties have thus provided for the establishment of a permanent
commission of inquiry, fact-finding or investigation, whose jurisdiction is to be
accepted in advance by the States parties to the treaty in question. 341 The
jurisdiction of such iRstitutionalized commission of inquiry either may be invoked
without further agreement between States parties to a dispute, or may be made
subject to a special agreement between the parties to a dispute. A treaty may also
indicate the conditions under which the jurisdiction of the established commission
may be invoked by one party unilaterally 35/ and those under which the jurisdiction
may only be invoked by mutual coRsent. 361 A provision may also be made in a
treaty requiring that parties, invoking the jurisdiction of the commission, draw up
a protocol in which they state the question or questiorls which they desire the
commission to elucidate. Alternatively, in another treaty, the commission of
inquiry may itself define the facts to be examined.

85. The methods of work of a commission of inquiry are those aimed at enabling the
commission, in accordance with the cc?petence conferred upon it, to acquire all
necessary facts in order to become fully informed of the issues giving rise to a
dispute. Thus, as mentioned is pzragraph 82 above, a commission of inquiry may
hear the parties to a dispute. examiRe witnesses and experts, carry out
investigations on the spot with consent of the parties and receive and review
documentary evidence. The parties are, both in practice and under the relevant
treaties, entitled to be represented during the proceedings by agents and counsel.
Such is the case, for example, withill commissions of inquiry instituted under
article 26 of the Constitution of the International Labour Organisation (ILO).
Similarly, under article 14 of the 1907 Hague Convention, the parties are entitled
to appoint special agents to attend the commission of inquiry, whose duty is to

351 S e e , e.g., article 9 of both the Hague Conventions.

34/ See, e.g., the so-called Bryan treaties which the United States entered
into with a number of European and Central and South American States commencing in
1913. As to details concerning these treaties see the report of the
Secretary-General on methods of fact-finding, A/5694, paras. 62-78: the Treaty to
Avoid or Prevent Conflicts between the American States ("Gondra Treaty"), signed at
Santiago on 3 May 1923, the League of Nations Treaty Series, vol. XxX111, p. 25,
and American Treaty on Paci-fic_~et.~erne.~.t.  (Pact of Bogotir), signed ;)I- Rogot& on
3n April 1948, United Nations. Tt:~*ot.j- !:c~~.i.e::.  :*nl. .lO, 1-1. 55.

36/ One of t.he SO--CR  1 .Iotl Rr y:\r~ I t ant-.ip!:,  i .e. , the Treaty l~f WPV the Ilniterl
States of America and the United Kiuq+m of c;reat Britain of 15 Sepl ember 1914 (see
A/5694)  (sza, note Zt), para. 62, note 26.
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represent them and to act as intermediaries between them and the commission. They
are further authorized to engage counsel or advocates, appointed by themselves, to
state their case and uphold their interests before the commission. Under
article 21 of the Convention, "every investigation, and every examination of a
locality, must be made in the presence of the agents and counsel of the parties or
after they have been duly summoned". Whether or not the commission is to hold such
hearings in public is also another question. In this connection, it may be noted
that article 31 of the 1907 Hague Convention stipulated that "the sittings of the
commission (of inquiry] are not public, nor the minutes and documents connected
with the inquiry published, except in virtue of a decision or the commission taken
with the consent of the parties",

86. The extent to which these techniques of acquiring evidence may be used by a
commission of inquiry will depend upon the function assigned to it: whether merely
to elucidate the facts in dispute and to submit a written report thereon for
further use of the parties to a dispute, or to prepare a report in which it also
recommends a solution to the dispute. In both instances, a written report is to be
prepared and submitted by the commission either to the States parties to the
dispute or to the organ of the international organization which initiated it.

3. Comnosition and other institutional aspects

87. Although reference has been made in the preceding paragraphs to inquiry mainly
in the form of various commissions to be composed of a specified number of
individuals, thus constituting a third-party procedure, there are certain important
exceptions to that view which may now be pointed out in connection with the
institutional  aspects of the procedure.

88. First, it should be noted that an inquiry must not necessarily be conducted by
a group of people constituting a commission or a panel. An inquiry may indeed be
undertaken by one person alone. Thus the States concerned may agree to approach,
for example, the Secretary-General of the United Nations or the chief
administrative officer of any of the specialized agencies or of bodies within the
United Nations system to appoint a special representative or a mission to carry out
an inquiry on the difficulties which have arisen between such States or to
investigate the events giving rise to a complaint by one State against another,
with the view to bringing about an amicable solution. a/ Both the General
Assembly and the Security Council are equally free to ask the Secretary-General of
the United Nations to appoint a special representative to undertake an inquiry in
connection with issues falling under their responsibilities and competence and have
done so on several occasions. 381

38/ See, e.g. , SecurS.ty  f'ww:.i. 1 r+?no.lftt!on 384 (1975) of 22 Iwcremhar 1975 on
the situation in Timor and the statement of the President of the Security Council
of 28 February 1974 in connection with the complaint by Iraq.
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89. Secondly, it should be observed that an inquiry need not always be in the
nature of a third-party procedure (the appointment of either a commission or an
individual to undertake an independent investigation on behalf of the parties to
the dispute). In some cases, especially those involving frontier disputes,
provisions have been made for an inquiry to be conducted directly between the local
frontier officials of the States parties to such a dispute without involving a
third party. This practice of eliminating the third-party element in an inquiry
procedure exists in a number of bilateral treaties. s9/

90. As for the third-party inquiry procedures, there are a number of questions
concerning their institutional aspects, which are similar to those to be discussed
in relation to the other ad hoc procedures such as conciliation commissions or
arbitral tribunals. The questions include: the size of the inquiry commission;
whether the commissioners are to be selected from a pre-constituted list, such as a
register of experts; @/ whether to specify a particular qualification
(professional competence) for the individuals to be appointed to the inquiry
commission: the procedures for appointment and for filling the vacancies that may
occur in the commission; the rules of procedure to be applied by the commission
taking into account its method of work discussed in the preceding paragraphs; the
secretariat or seat of an inquiry commission; and the financial arrangements for
covering the expenses relating to the procedure.

91. Without going into the details concerning each of the institutional questions
raised above, the following examples may be noted with respect to the question of
comoosition. The 1907 Hague Convention, for example, provides that, failing the
direct agreement of the parties on the composition of the commission of inquiry in
the manner established under the treaty, each party to the dispute appoints two
members and the four members thus designated - or, failing agreement, a third State
jointly agreed upon - select the fifth. Under Additioual Protocol I to the 1949
Geneva Conventions, the States parties to the Protocol elect, from a list of
persons to which each of them may nominate one person, the 15 members of the
International Fact-Finding Commission; as to the seven-member Chamber to be set
v- unless otherwise agreed by the Parties concerned - in case an inquiry is
requested, it consists of five members appointed by the President of the Commission
after consultations with the Parties and of two ad hoc members to be appointed by
each side. Under the 1982 United Nations Convention on the Law of the Sea, there
is a special third-party procedure constituted in accordance with article 3 of
annex VIII thereto, which may be requested to carry out an inquiry and establish
the facts giving rise to the dispute, and which consists of five members of which
each party selects two, the fifth member being appointed by agreement by the
parties to the dispute, preferably from a pre-constituted list of experts
established under the Convention. While various such models exist, account should
also be taken of the inquiry commissions appointed by a single authority, such as
the Secretary-General of the United Nations, Q./ or by the various organs of the

911 See, e.g., Security Council resolution 568 (1985) of 21 June 1985, in
connection with the complaint by Botswana.
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United Nations, s/ as wall as the commission of inquiry under article 26 of the
IL0 Constitution, which is to be appointed by the Governing Council on the proposal
of the Director General.

92. As to the question of rules of procedure, it may be observed generally that
commissions have enjoyed varying degrees of freedom in settling the details of such
procedures. In one instance, the commission was instructed to "determine its own
procedure and all questions affecting the conduct of the investigation", subject to
the provisions of the agreement which instituted it. 4J/ In another instance, the
provisions of the Hague Conventions were made applicable to the commissions with
respect to all points not specifically covered by the agreement on the setting up
of the inquiry commission. 441 In still another instance, an agreement on the
inquiry regulated in detail the procedures to be applied by the commission and
provided that the rules contained in the 1907 Hague Convention would be applicable
in so far as they were not at variance with the provisions of the inquiry
convention. $51 A mission of inquiry dispatched by the Secretary-General of the
United Nations would determine its procedures and methods of work.

93- With respect to the seat of inquiry, the following may be noted. Under the
1907 Hague Convention, it is for the parties to determine where the commission is
to sit and whether it may be free to sit at another place. If the agreement to
establish an inquiry pursuant to the Convention is silent on the matter, the
inquiry commission would automatically sit at The Hague. The place of meeting,
once fixed, cannot be altered by the commission except with the assent of the
parties. Accordmg  to other agreements for inquiry, the capital city of a third
State as the place of the meeting of the commission was provided for %@/ or it was
left open for the commission to determine the country wherein it would sit, taking
into consideration the greater facilities for the investigation. fl/

94. When the inquiry, investigation or fact-finding process is conducted under the
auspices of an international organization, the competent body will usually assemble
at the headquarters or at one of the regional offices of the organization .
concerned, unless an on-the-spot investigation is ntcessary with the consent of the
parties.

Qz/ See, e.g. , Security Council resolutions 404 (1977) of 8 February 1977, in
connection with the complaint by Benin, and 571 (1985) of 20 September 1985, in
connection with the complaint by Angola against South Africa.

a/ See subparagraph c (i) of the Exchange of notes constituting an Agreement
in the Red Crusader case (SW, note 28).

&4/ See, e.g., article 8 of the Agreement for inquiry in the Iravianano case,
tuipab note 28.

4-W S e e ,  e.gat subparagraph f (i) of the Exchsnge of notes constituting an
Agreement in the Red Crusader case, .s-u~~a, note 28.
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95. The 1907 Hague Convention provides in its article 15 that “the International
Bureau of the Permanent Court of Arbitration acts as registry for the commissions
which sit at The Hague, and shall place its offices and staff at the disposal of
the contracting Powers for the use of the commission of inquiry". It furthermore
provides in its article 16 that if the commission meets elsewhere than at The
Hague, it appoints a secretary general, whose office serves as registry. Under
Additional Protocol I to the 1949 Geneva Conventions, the depositary (i.e., the
Swiss Government) "shall make available to the Commission the necessary
administrative facilities for the performance of its functions" (art. 90,
para- 1 (f)).

96. As to groups appointed by the chief administrative officer of an international
organization (such as the Secretary-General of the United Nations) or an organ of
an international organization (such as the Governing Body of ILO), they will
normally receive the required secretariat support from the organization itself.

97. As to the question of qualification, it is generally understood that the
individuals to be appointed to a commission of inquiry should be specialists in the
matters likely to come up in the investigation in question. Whether or not the
investigation of a legal question has specifically been referred to the commission,
it has proved useful to include legal experts apart from those knowledgeable in the
specific subject of inquiry. It is very much up to the parties, in the final
analysis. to appoint individuals possessing the qualifications necessary and
relevant for each case. 481

98. With regard to financial arrangements, it may be noted that, under the
relevant treaties and in practice, equal sharing of the expenses is usually the
rule. Thus under the 1907 Hague Convention, each party pays its own expenses and
an equal share of the expenses incurred by the commission. Provisions along the
same lines are to be found in the 1982 United Nations Convention on the Law of the
Sea and in bilateral agreements providing for the establishment of ad hoc
conmissions  of inquiry. In the case of fact-finding or inquiry proceedings
conducted under the aegis of an international organization, the costs of
secretariat services are usually borne by the organization concerned.

4. Cutcome of the Drocess

99. The outcome of an inquiry is a report which is prepared and submitted to the
parties or bodies that instituted it. The value of the report would however vary
in accordance with the function and competence given to the particular inquiry.
Thus, under article 35 of the 1907 Hague Convention establishing an inquiry only
for elucidating the facts, the report of the inquiry limits itself to the statement
of facts as established and the parties to the dispute retain their complete
freedom of action with respect to the dispute. The report is thus non-binding. In

gtJ/ mtcause af the nawa’l Yh?ft.;.lr’t f’f r*l #Ii nJ?ut.es investigated ::*I fai by
COtmrissions  of inyrlirg e1;1-.%1~1 i5Jr*rl v*vJ~I I:~Ic* ll:~~r+ (:rlnventiors,  V.lrr*~ we) 4 composed
mainly of naval officers of JlitlJ# v MI! :I!: we 1 .I u:; inristo. III tJ)e Tubaqtig case the
third State was explicitly reyues(:?gl  J~P AesJqnnte a jurist as chairman of the
conmission, There were also two jurists, including the Chairman, designated in the
Bed- case.
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contrast, paragraph 27, article 5, oE annex VIII to the 1982 United Nations
Convention on the Law of the Sea recognises an inquiry procedure whose results
(findings of fact), unless the parties otherwise agree, are to be considered
conclusive by the parties to the dispute, subject to the special procedure under
the article.

100. With respect to the commissions given the competence to make recommendations
on the settlement of the dispute, there are also variations of the value of the
commission's report. Thus in one of the cases the parties to. the dispute agreed in
advance to accept the recommendations of the commission as binding. 1281 In another
case, the acceptance by the parties of the legal conclusions reached in the
ccmnissicn's report also enabled the inquiry process to play a signiEicant role in
the settlement of that dispute. 5-Q/ The Montevideo Agreement of 1915 between Chile
and Uruguay, for example, provides in its article IV that "after receivinq the
report of the Commission the two Governments shall allow a period of six months in
order to endeavour to obtain a new settlement of the dispute based on the
conclusions of the Commission: and if during this fresh extension the two
Governments shall not be able to arrive at a friendly solution, the dispute shall
be referred to the Permanent Court of Arbitration at The Hague. 511 Under
article 29 of the IL0 Constitution, each party has three months to inform the
Director General of IL0 whether it accepts the recommendations contained in the
report of the commission.

C. Good off ices

1. Main characteristics, lecral framework and relation to other
peaceful means under the Charter of the United Nations

101. When States parties to a dispute are unable to settle it directly between
themselves, a third party r offer his good offices as a means of preventing
further naterioration of tht dispute and as a method of facilitatinq efforts
towards a peaceful settlement of the dispute. Such an offer of good offices,
whether upon the initiative of the third party in question or upon the request of
one or more parties to the dispute, is subject to acceptance by all the parties to
the dispute. In other words, the third party offering good offices, be it a single
State or a group of States, an individual or an organ of a universal or regional
international organization, must be found acceptable to all the parties to the
dispute.

102. The third party exercising good offices normally seeks to encourage the
parties to the dispute to resume negotiations, thus providing them with a channel
of communication. However, there are cases in which the third party exercising
good offices is authorized to do more than merely act as a go-between and is

49/ The Tiger case, s+e noto :!!I. sttpro.

5l-l Treaty between tha Repub.l ifa g*f Cbi2r? and tale Republic et I)rcrguny for the
Settlement of Disputes by an International Commission, Montevideo,
27 February 1915, Bxitish and ForeigLState  Pauers, vol. CIX (1915), p. 885.
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allowed to take active part in the dispute settlement process, by making proposals
for its solution and holding meetings with the parties to the dispute to discuss
such proposals. In such situations, the third party in question may be considered
as not only contributing his good offices but also as undertaking mediation.
Accordingly, good offices may be said to share a common characterization with
mediation as a method of facilitating a dialogue between parties to an
international dispute, aimed, as the case may be, at scaling down hostilities and
tensions and designed to bring about an amicable solution of the dispute.

103. In the 1899 and 1907 Hague Conventions for the Pacific Settlement of
International Disputes, containing specific provisions establishing good offices as
one of the peaceful methods of settlement of disputes, good offices is indeed
treated as if it were interchangeable with mediation, z/ suggesting that the two
methods, although explicitly treated as distinct in at least one regional
treaty, s/ are usually seen as performing functions which may sometimes not be
distinguishable in practical terms. Good offices was construed in this manner
because in a given dispute the role of the third party exercising good offices may
change in accordance with the developments of the events relating to the dispute.
Such developments, in turn, determine the nature and degree of involvement of such
third party in the process of facilitating the efforts towards a peaceful
settlement of the dispute, thus making it difficult to say when good offices ended
and mediation began.

104. Although Article 33, paragraph 1, of the Charter of the United Nations does
not specifically mention good offices among the peaceful means for the settlement
of disputes between States, it has been mentioned in recent international
instruments. Thus, the 1982 Manila Declaration on the Peaceful Settlement of
International Disputes s/ places good offices on an equal footing with the other
peaceful methods enumerated in Article 33, paragraph 1. of the Charter by
providing, in its paragraph 5, as follows:

"States shall seek in good faith and in a spirit of cooperation an early and
equitable settlement of their international disputes by any of the following
means: negotiation, inquiry, mediation, conciliation, arbitration, judicial
settlement, resort to regional arrangements or agencies or other peaceful
means of their own choice, including good offices. In seeking such a
settlement, the parties shall agree on such peaceful means as may be
appropriate to the circumstances and the nature of their dispute.'*

Moreover, the 1988 Declaration on the Prevention and Removal of Disputes and
Situations Which May Threaten International Peace and Security and on the Role of
the United Nations in this Field -5.51 also provides, in its paragraph 12, that "the

521 See, e.gel arts. 2-8 on good offices and mediation of the 1899 and 1907 t
Rague Conventions (supra, note 21).

53/ See, s.q., arts. JX t-f* XIV +vf t-l~* hmerjr:an Treaty on I'a*.i ( ic: Settlement
(Pact of Rogoti!, suura, not-e 14.

-jj/ See chap. I, par*. 2, ~IIIIV.

z/ General Assembly resolution 43/51 of 5 December 1988, annex.
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Security Council should consider sending, at an early stage, fact-finding or good
offices missions or establishing appropriate forms of United Nations presence,
including observers and peace-keeping operations, as a means of preventing the
further deterioration of the dispute or situation in the areas concerned".

2. Bnctions

105. According to the 1899 and 1907 Hague Conventions for the Pacific Settlement of
International Disputes, in which good offices and mediation were treated
interchangeably, the methods were assigned the following functions: "In case of
serious disagreement or dispute, before an anneal to a s the contracting
(signatory] Powers agree to have recourse, as far as c?&Jstances allow, to the
good offices or mediation of one or more friendly Powers**. x/ The friendly Powers
allowed to intervene in the dispute, as further provided in the conventions, "have
the right to offer good offices or mediation even durinu the course of
hostilities.*' 571

106. Under the Pact of Bogotg, where an attempt was made to distinguish good
offices from mediation, the following specific provision was made: "The procedure
of good offices consists in the attempt by one or more American Governments not
parties to the controversy, or by one or more eminent citizens of any American
State which is not a party to the controversy to bring the parties together, so as
to make it possible for them to reach an adequate solution between themselves." 581
The Pact further provided that "once the parties have been brought together and
have resumed direct negotiations, no further action is to be taken by the State or
citizens that have offered their good offices or accepted an invitation to offer
them; they may, however, by agreement between the parties, be present at the
negotiations. 591

107, In a statement describing his responsibilities under the Charter, the
Secretary-General made the following cogent explanation of the functions of good
offices:

*'Furthermore, the Security Council and other organs of the United Nations have
entrusted the Secretary-General with various tasks which broadly entail the
exercise of good offices. This is a very flexible term as it may mean very
little or very much. But, in an age in which negotiations have to replace
confrontation, I feel that the Secretary-General's good offices can
significantly help in encouraging Member States to bring their disputes to the
negotiating table. Negotiations today have a character quite different from
what they had in the past. Talleyrand called negotiations 'xart de laisser
les autres suivre votre provre vob'. That, however, was true of a world

s/ Article 2 of both the 1899 and the 1907 Hague Conventions (emphasis
added), sunra, note 21.

IS./ Article IX of the Pact of Bogot6, @.up~rg, note 34, p. 86.

m/ Article X of the Pact of Bogot6, Bunra, ibid.
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which no longer exists. Today, negotiations need to take account of the great
political and economic changes in our world. In order to succeed, and if the
vital interests of all concerned are taken sufficiently into consideration, no
party will consider it a sign of weakness to listen to a cogent argument, and
accept a demonstrably reasonable outcome. The parties may retain their
different outlooks, but wherever they confront one another, life imposes upon
them the obligation to seek all possible points of mourochement and try to
reduce the elements of contention and conflict. The task of the United
Nations and the purpose of the good offices of the Secretary-General is to
make the discharge of this obligation easier. In view of the complexity of
the issues which arise in our dynamic world, traditional diplomacy can no
longer suffice. New methods and devices have become important.

*'T~F process involved contributes to the growth of international law, for
every resolution of a dispute, every new agreement, adds a new building-stone
to the edifice of law. More immediately, it answers the needs of
peace-making. It is a very complex task, requiring great discretion. One of
my predecessors rightly remarked that, 'while the Secretary-General is working
privately with the parties in an attempt to resolve a delicate situation, he
is criticized publicly for his inaction or even lack of interest'. In
situations of confrontation, the parties to a dispute are extremely sensitive
and this makes it important that they should have confidence in the
impartiality or the objectivity of the United Nations and its
Secretary-General. The only instrument I can use is persuasion. When
successful, it is a more powerful weapon than constraint, for it makes the
persuaded party an ally of the solution. But to be able to persuade, you must
prove the virtues of a solution, demonstrate the need to compromise and
convince the party concerned that an agreement today is much more advantageous
for it than a doubtful victory tomorrow. It is here that inventiveness is
essential. We have to stretch our imagination to discern points of potential
agreement even where at first sight they look non-existent. Even more
important is patience, the refusal to give up in the face of apparently
hopeless odds. Patience is greatly helped by the realization that in so many
areas some of the great problems of today reflect the accumulation of
violations, mistakes and passivity stretching over long periods. Hence, the
difficulty of reconciling different positions, and hence also, its acute
urgency.

“As Secretary-General of the United Nations, I am encouraged when States
respond positively to the offer of my services. If two parties are unable or
unwilling to sit down at the same table, action from some third quarter - such
as the United Nations - is indispensable. But, in such a situation, each
party must feel that it will not incur a disadvantage by responding to my good
offices. And, in making my good offices available, timing is of critical
importance." ho/

108. The above statement underscores the fact that the third party offering its
good offices must earn and trtail~!:n i.rl 1.11~ c:c7ItTiflmnt*9  of: bile parti-::  tr* t lw* r1iSput.e
and that qood r.lffices ic; a met-,Iwrl  ~1, i.r*lr .~Jv~l~.lfl  he invoked in a t;.ime* I Y vnaanel-  SO as
to enhance its chances of perfnrrniwf 1 Iv- Frrllf.~tif,JI o f  p,-?vontirlq  (119 1 II*,
deterioration cl: disputes, wllilr :rt I-IV !xmw t:..inw encorrraqincr  the pi11’1 if?!; to the
dispute to reach an amicable sett.l.amrtt\  ,

§W SG/SM/3525, pp. 4 and 5.
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109. Good offices may be offered and undertaken: by a single State or a group of
States: within the framework of an international organization such as the United
Nations, its specialized agencies or other international orqanizations, both global
or regional; or by an individual acting alone, with the advice of an established
committee or with the assistance of a special or personal representative.

110. In recent practice, good offices has been undertaken as a joint effort between
the United Nations and regional organizations. Apart from the Secretaries General
of the Orqanization of African Unity (OAU) and the Orqanization of American States
(OAS), who have contributed their good offices individually or jointly with the
Secretary-General of the United Nations, other prominent individuals such as heads
of State in the respective regions have also tendered their good offices to bring
about the peaceful settlement of regional disputes.

3. Annlication of the method

111. In certain cases States have offered their good offices directly in an effort
to bring about a settlement of disputes between States before such disputes were
referred to international or regional organizations. The few examples include:
the United States, which in 1946 exercised its good offices in connection with the
territorial dispute between France and Thailand; 611 Switzerland, which tendered
its good offices in connection with the France-Algerian conflict in 1960-1962; 621
the Union of Soviet Socialist Republics, which in 1965 used its good offices in
order to assist in the peaceful settlement of the India-Pakistan question connected
with the Kashmir problem; a/ and France, which in the early 1970s exercised its
good offices in relation to the Viet Nam conflict. 641

112. Good offices has been more widely used recently by the United Nations, and has
continued to gain prominence as one of the methods by which the prevention and
removal of disputes and situations which may threaten internati.Wal  peace and
security could be achieved through the Urqanization. Some of the early occasions
in which good offices was used by the United Nations may therefore be mentioned
briefly. They include the Indonesia question, 651 in which the Security Council,
in 1947, resolved to tender its good offices to the parties in order to assist in
the pacific settlement of their dispute involving hostilities between the armed
forces of the Netherlands and Indonesia. In 1956, the good offices OF the United
Nations (the Secretary-General on behalf of the Security Council) were also used in

611 See Official Records of the Securitv Council, First Year: Second Series,
Wo. 23, f31st meeting, pp. 505-507.

6&?/ Rocueil des Cm, 1987, vol. I, p. 263.

631 See Officials of the General Assemblv, Twentv-first Sass&on,
Synnlement No. 2, part. T, (.11?1~. 111.
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the Palestine question a/ to secure compliance with the armistice agreement. In
1958, a good offices mission, constituted by the Security Council and composed of
two Member States (the United States and the United Kingdom), assisted in the
Tunisian question H/ towards the settlement of several incidents between France
and Tunisia.

113. The question of Cyprus, u/ of which the Security Council has been seized
since 1964 and with respect to which the Secretary-General has been conducting good
offices missions, provides a recent example. Other recent examples of United
Nations activities involving the use of good offices performed by the
Secretary-General or by his special or personal representative include, for
example, the good offices offered to deal with the situation in Kampuchea, a/ and
to deal with complaints such as that between the Libyan Arab Jamahiriya and Malta
arising from their dispute relating to the delimitation of the continental shelf
between them. 701 The good offices of the Secretary-General have also been
tendered to deal with disputes relating to Non-Self-Governing Territories or
decolonization, such as those concerning the questions of East Timor, a/ the
Falkland Islands (Malvinas), 721 Western Sahara, n/ the Comorian Island of
Mayotte, 741 and also in the efforts to bring about the decolonization of Namibia
by attempting to secure the implementation of Security Council resolutions
385 (1976) of 30 January 1976 and 435 (1978) of 29 September 1978 embodying the
United Nations plan for the independence of Namibia. x/ The good offices of the
Secretary-General were also called for in the context of the long-standing efforts

661 Repertoire of Practice of the Security Council. Supplement 1956-1958,
chap. I, part IV. case 3.8, pp= 14 and 15; ibid., chap. VIII, part II, pp. 95-98.
For the continuing efforts relating to other aspects of the question, See,
e-g-, General Assembly resolution 43/176 of 15 December 1988.

671 Ibid., chap. X, case 1, pp. 137 and 138.

681 See, e.g., S/21932 and S/21981.

691 See General Assembly resolution 44122 of 16 November 1989.

701 See Official Records of the Securitv Council, Thirtv-fifth Year,
tipplement  for October, November and December 198p, documents S/14228 and S/14256.

111 See A/45/507.

721 See General Assembly resolution 43124 of 17 November 198R.

I_?/ See General Assembly resolution 45121 of 20 November 1990.

El’ See General Assembly resqJrrtin)l  415111.  of 1. November IPW.

Is/ See c.:eneral AssemhJy  ?.P!:~~I.III .irblt 4.” I.4 P nf ii November tftI!l. irr
paragraph 15 of which the Assem1,J.y  r~*rwd (11s :+f:urity CYouncil to uurfor take
forthwith consultations for the cwnt~‘!:;it..icw ;+r)fl emplacement of the llrrited Nations
Transition Assistance Group in Namibia (UNTAG), leading to the process of granting
independence to Namibia in 1990.
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to achieve the settlement of the Arab-Israeli conflict x/ and to deal with the
situation of armed conflict in Central America. 771 The Secretary-General has also
contributed his good offices in the course of the settlement of a dispute relating
to aerial hijacking, i.e., the incident involving Pakistan and Syria, B/ and in
attempting to secure the release of the American diplomatic and consular personnel
held hostage in Tehran. BQ/

114. The good offices of the Secretary-General were also used in the context of the
situation relating to Afghanistan: and were provided for in the agreements
regarding the settlement of that guestion concluded in Geneva'on 14 April 1988.
Thus, the Agreement on the Interrelationships for the Settlement of the Situation
Relating to Afghanistan provides in its paragraph 7 as follows:

"A representative of the Secretary-General of the United Nations shall
lend his good offices to the Parties and in that context he will assist in the
organisation of the meetings and participate in them. He may submit to the
Parties for their consideration and approval suggestions and recommendations
for prompt, faithful and complete observance af the provisions of the
instruments.*' 811

It may also be mentioned that, in its resolution 622 (1988) of 31 October 1988, the
Security Council confirmed its agreement to the arrangement for the temporary
dispatch to Afghanistan and Pakistan of military officers from existing United
Nations operations to assist in the mission of good offices of the
Secretary-General, the scope of which is further elaborated in the Memorandum of
Understanding annexed to the above-mentioned Interrelationships Agreement.

115. Good offices has also been undertaken as a joint effort between the
Secretary-General of the United Nations and the current Chairman of the
Organization of African Unity to brinq about the settlement of the questions of
Western Sahara 82/ and of the Comoriao Island of Mayotte. m/ There have also been
similar joint good offices efforts by the Secretary-General of the lJnited Nations
and the Secretary-General of OAS to find a peaceful solution of the conflict in
Central America. 841

.

a/ S e e , e.g., General Assembly resolution 45/6rl of 6 December 1990 on the
question of Palestine, relating particularly to the efforts by the United Nations
to organize a conference on the matter.

771 See General Assembly resolutions 44110 of 23 October 1989 and 45115 of
20 November 1990.

.7S/ See SG/SM/3077 and SG/SM/3078,  both of 12 March 1981.

811 See S/l QR35, nnnn::.

821 SBp~e!, note 73.

83.1 S&gza, note 74.

841 Sunra, note 77.
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4. Institutional and related aspects

(a) Initiation of the nrocedure

116. Good offices may be set in motion, as described in paragraph 101 above, either
upon the initiative of a third party, whose offer has been accepted by the parties
to the dispute, or by an invitation by all the parties to the dispute. Thus, the
third party tendering good offices cannot impose himself upon the parties to the
dispute.

117. It may be resorted to in accordance with the provisions of an applicable
treaty between the parties to the dispute, specifically establishing the procedure,
as is the case in the 1899 and 1907 Hague Conventions and in the Pact of Bogota, or
may be applied in a purely ad hoc manner, on the basis of a general obligation
recognized by the parties to settle their disputes by peaceful means.

(b) Methods of work and vem

118. The third party exercising good offices normally establishes contact with the
parties to the dispute through a number of informal meetings with each party,
during which he ascertains the positions of both sides, and then transmits to the
parties each other's positions with respect to the dispute.

119. Where direct contact between the parties to the dispute has broken down and
the third party offering the good offices thus provides the only channel of
communication, such a function may be performed by the third party in question by
visiting the capitals of the parties to the dispute, or by the third party
(e.g., the Secretary-General of the United Nations) requesting the parties to the
dispute to send representatives to a meeting with him together with representatives
of the other party to the dispute, or alone, at United Nations Headquarters in
New York or at any other location.

120. In performing the functions assigned by the parties to the dispute, the third
party contributing good offices towards the peaceful settlement of the dispute may,
depending upon the nature of the dispute, and with consent of the parties,
undertake field missions that would enable him to be fully acquainted with the
issues involved. Thus, in the question of the Western Sahara, a number of
technical missions were undertaken on behalf of the Secretary-General for that
purpose.

5. Termination and outcome of the process

121. Good offices is a peaceful method which, having been resorted to, may give way
to other peaceful procedures accepted by the parties to the dispute. There are
types of disputes with respect to which resort to good offices, in the manner
determined by the parties, may constitute a clear and definite phase in which the
procedure itself brings about the desired result. 'I-hat  , fcbr example, is the
sittrntion  envisaged in article X of the Pact. of R**t-rt*t  :i. ~.:lli~*tb  reads as follows:

"Once the parties [to the dispute1 have II-VW I*r t~II~1tlt~ together and have
resumed direct negotiations, no further actjtrrj i:: t.+~ I~Q taken by the States VT
citizens that have offered their good officea 'JV have accepted an invitation
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to offer them; they may, however, by agreement between the parties, be present
at the negotiations."

However, there are also types of disputes the peaceful settlement of which
continues to elude the parties for a long time, thereby allowing the good offices
method to remain one of the options for the possible achievement of peaceful
settlement. In such situations, there is no time-limit which can be set for the
termination of the good offices methods.

122. The outcome of the process depends entirely upon the atititude of the parties
to the dispute. The third party exercising good offices cannot impose his will on
them. Thus, in article 6 of the 1899 and 1907 Hague Conventions for the Pacific
Settlement of Disputes, it was provided that the results of good offices "have
exclusively the character of advice and never have binding force."

D. Mediation

1. Main characteristics and legal framework

123. Mediation is a method of peaceful settlement of an international dispute where
a third party intervenes to reconcile the claims of the contending parties and to
advance his own proposals aimed at a mutually acceptable compromise solution.

124. Mediation as a means of settlement of international disputes has been provided
for in a variety of multilateral instruments such as the 1899 and 1907 Hague
Conventions for the Pacific Settlement of International Disputes, the
Inter-American Treaty on Good Offices and Mediation of 1936, s/ the Charter of the
United Nations, the Pact of the League of Arab States, the Charter of the
Organisation of American States and the American Treaty on Pacific Settlement (Pact
of Boqot&) of 1948, the Charter of the Organisation of African Unity and Protocol
of the Commission of Mediation, Conciliation and Arbitration of 1964, 8h/ the
Antarctic Treaty of 1959, as well as the 1970 Declaration on Principles of
International Law concerning Friendly Relations and Cooperation among States in
accordance with the Charter of the United Nations (General Assembly resolution
2625 (XXV), annex), the Final Act of the Conference on Security and Cooperation in
Europe of 1975 and the 1982 Manila Declaration on the Peaceful Settlement of
International Disputes (General Assembly resolution 37110, annex).

125. Of the international instruments mentioned above, only a few contain specific
provisions on mediation procedures. The most elaborate provisions are found in
part II of both the 1899 and 1907 Hague Conventions for the Pacific Settlement of
International Disputes, in which mediation and good offices are treated largely as
interchangeable procedures. In contrast, the 1936 Inter-American Treaty, the 1948

851 The Treaty ceased being in force after tJ10 F'sct ltf Boqot& came into
afEer*h.

531 The Ccmmissinn was reorganized in accord:~n~.- wi ttl the resolnt_j.an
concerning the settlement of Inter-African Dispute!; ctf t-.lre XIVth session of heads
of State and Government of OAV in 1977 (see A/32/310) i.tt order to promote the
greater use of the Commission and more flexibility in its activity.
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Pact of Bogot& and the 1964 OAU Protocol contain provisions which deal with
mediation as a distinctive method, establishing its functions and its institutional
aspects, without associating it with good offices.

126. Thus, mediation as a method of peaceful settlement is more than an adjunct to
navtiations. As can be seen, for example, in the practice of the United Nations,
it has emerged to become a distinctive method for facilitating a dialogue between
parties to an international dispute, aimed at scaling down hostilities and tensions
and for achieving, through a political process controlled by the parties, an
amicable solution of an international dispute. A very important, perhaps crucial
feature of mediation is that it facilitates for the disputing parties recourse to a
peaceful approach to the dispute.

2. Functions

127. Mediation can be resorted to for the purposes of reducing the tension which
may have developed in the course of an international dispute, thereby performing a
preventive function the importance of which should not be overlooked. Thus, as
provided in article 8 of the two 1899 and 1907 Hague Conventions, mediation may be
initiated "with the object of preventing the rupture of pacific relations". The
procedure is also resorted to as a method of brinqinq about a settlement where a
dispute has occurred. In such a situation, emphasis is placed on its function of
reconciling the opposing claims of the parties and promoting a solution, which
could command a measure of satisfaction for the parties. Accordingly, article 4 of
the two Hague Conventions provides that "[t]he part of the mediator consists in
reconciling the opposing claims and appeasing the feelings of resentment which may
have arisen between the States at variance". This aspect of reconciling the views
of the parties is also the main function of mediation as specified in article XX of
the OAU Protocol. The informality with which a mediator is to perform his function
was, however, emphasized in article XII of the Pact of Bogot6  which provided, in
part, as follows: "The functions of the mediator or mediators shall be to assist
the parties in the settlement of controversies in the simplest and most direct
manner, avoiding formalities and seeking an acceptable solution.'*

128. The function of mediation under these circumstances may be aimed at achieving
a provisional solution, such as bringing about a cease-fire when fighting has begun
or to arrange a permanent solution, thus addressing the basic dispute. All this
depends, however, on whether or not the dispute itself is one which is perceived by
the parties as amenable to a political settlement, or one which involves legal
claims and counter-claims, which can only be unravelled and solved through other
peaceful means of settlement.

3, Procedural and institutional asnect8

129. Mediation is a procedure which may be set in motion either upon the initiative
of a third party whose offer to mediate is accepted by ,:he parties to the dispute,
or initiated by the parties to the dispute themw1-w:: nv~-illq to mediation. Atr
offer of mediation may be accepted by a written agtecmrtlt.  f!vr example. In an
agreement signed at Montevideo on 8 January 1979. ~'II?  Jr> wd Argentina accepted the
proposal to settle the dispute concerning the implementation of the 1977 w
Channel Award through the mediation of Cardinal Antoniv S~mori. Mediation cannot
be imposed upon the parties to an international dispute without their consent or
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their acceptance of the particular mediator. As stipulated in article III of the
1936 Inter-American Treaty on Good Offices and Mediation, article XII of the 1948
Pact of Bogot& and article XX of the 1964 OAU Protocol, the mediator or mediators
are to be chosen by mutual consent of the parties.

130. Mediation is usually resorted to purely on an ad hoc basis, although it may be
carried out in accordance with the provisions of an applicable treaty between the
parties to the dispute. Components of the mediation technique, depending on the
nature of the dispute, include the communication function, clarification of issues,
drafting of proposals, search for areas of agreement between parties, elaboration
of provisional arrangements to circumvent or minimize issues on which the parties
remain divided as well as alternate solutions, etc., with the primary goal of an
early and fundamental resolution of a dispute. It is important to demonstrate to
the parties to a dispute that the prospective mediator understands their respective
positions, is not biased against any of them and has the necessary skills to
perform the function of mediator in the particular dispute.

131. The primary requirements of the procedure are informality and confidentiality
(art. XII of the Pact of Bogot& for example). It should be noted that the
political sensitivity of the mediation as a process largely explains the fact that
even post factwn the parties to a dispute as well as the mediator are often
reluctant to place on record except in fairly general terms all the details and
nuances of the procedure they went through.

132, The role of a mediator can develop during the settlement process. In the
transfer of West New Guinea case of 1962, the original role of the "moderator", as
requested by the then Secretary-General, Mr. U Thant, was that of facilitating and
expediting "secret informal talks for the purpose of simply drafting an agenda for
formal negotiations". As time went on, however, the "moderator" realized that, in
order to be effective, "it would have been necessary to hammer out the agreement
itself at these secret, informal talks". 871

133. With respect to composition, the procedure depends upon the type of mediator
accepted by the parties to the dispute. Thus, mediation may be undertaken by a
single State, by a group of States or within the framework of an international
organisation such as the United Nations, its specialized agencies, other
international organizations, both global or regional, or national organizations and
associations or by a prominent individual acting alone or with the advice of an
established committee. Within the United Nations, for example, the Security
Council (resolution 61 (1948) of 4 November 1948) appointed a committee of the
Council to give such advice as the mediator might require with respect to his
responsibilities under the resolution. In another instance (resolution 186 (1964)
of 4 March 1964) the Security Council recommended that the Secretary-General
designate an appropriate mediator to represent him, whereas in a different
situation (resolution 123 (1957) of 21 February 1957) the Council requested its own
president to examine, with the consent of the parties, any proposals which were
likely to contribute towards the settlement of the dispute.

821 Bunker, "West New Guinea", memorandum, Jl Ang~st 1964, ms., Department of
State, file, POL 19 West New Guinea, as quoted in Whjteman.  -of
j&~ (Washington, D.C., 1971), vol. XII, p. 961.
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134. On various occasions, the United Nations has thus been involved in mediation
efforts, namely2 through the Secretary-General, undertaking mediation for the
resolutian of certain conflicts; or the General Assembly in certain cases
recommending to the i;ecurity Council to continue the United Nations mediation work
(General Assembly resolution 2077 (XX) of 16 December 1965); or the Security
Council itself offering a mediation procedure. In one instance, the Security
Council urged the parties concerned to accept any apprepriate offer of "mediation
or conciliation" (resolution 479 (1980) of 28 September 1980), then later urged
that the mediation effort be continued in a coordinated manner through the
Secretary-General with a view to achieving a comprehensive, just and honourable
settlement, acceptable to both sides, of all the outstanding issues, on the basis
of the principles of the Charter of the United Nations, including respect for
sovereignty, independence, territorial integrity and non-interference in the
internal affairs of States (resolution 514 (1982) of 12 July 1982) and further
called upon the parties to cooperate with the Secretary-General in the mediation
efforts with a view to achieving such settlement (resolution 598 (1987) of
20 July 1987).

135. With respect to duration and termination, it is important to note that
mediation is considered as a mode of settlement which, having been tried
unsuccessfully, should give way to other peaceful procedures accepted by the
parties to an international dispute. In case of necessity, all procedural
questions, including such steps as transition from mediation to direct negotiations
or a switch from mediation to any other of the peaceful settlement means, can be
agreed upon in an informal, simplified way.

136. A time-limit has in some cases been established for the work of mediation. In
this connection, article IV of the 1936 Inter-American Treaty provided the
following:

"The mediator shall determine a period of time, not to exceed six nor be
less than three months for the parties to arrive at some peaceful settlement.
Should this period expire before the parties have reached some solution, the
controversy shall be submitted to the procedure of conciliation provided for
in existing inter-American agreements."

Another time-limit for mediation was stipulated in article XIII of the 1948 Pact of
EogotiL which reads as followst

"In the event that the High Contracting Parties have agreed to the
procedure of mediation but are unable to reach an agreement within two months
on the selection of the mediator or mediators, or no solution to the
controversy has been reached within five months after mediation has begun, the
parties shall have recourse without delay to any one of the other procedures
of peaceful settlement established in the present Treaty.'*

137. Apart from establishing the time-limit during which mediation may be
undertaken, there are other provisions dealing with tI\e determination as to when
the process may be considered terminated. Thus, ar*r:c-ttlinq  t.o article 5 of tJle 1899
and I907 Hague Conventions, "[t]he functions of t;h- tnr~1li~11.rl~  are at an end when
rcncre it is declared, either by one of the partie:: I o I lrv rli!;yute or by the mcdfatot
himxcllf, that the means of reconciliation proposed I>): trim FIT-~ not accepted."
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4. g2therocesa

138. It is generally understood that the proposals made by the mediator for a
peaceful solution of a dispute are not binding upon the parties. As stipulated in
article 6 of the two Hague Conventions, they "have exclusively the character of
advice and never have binding force". Final results of mediation may be embodied
in such instruments as an agreement, a protocol, a declaration, a communiqu&, an
exchange of letters or a '*gentleman's agreement" signed or certified by a mediator
or mediators. In the Chaco boundary disnute between Bolivia and Paraguay, for
example, the first protocol of agreement of 1935 was witnessed by the mediatory
group of Argentina, Brazil, Chile, Peru, Uruguay and the United States, under whose
"auspices and moral guaranty" the treaty of peace, friendship and boundaries was
signed in 19?8. Bs/ The acceptance by the parties of the "moral guaranty" given by
the mediators may result in a further incentive to continue negotiations. As
provided in article XXI. parauraph 3, of the OAU Protocol, "[i]f the means of
reconciliation proposed by the mediator are accepted, they shall become the basis
of a protocol of arrangement between the parties." Thus the outcome of mediation,
though non-binding as such, may be used by the parties to arrive successfully at
the settlement of the dispute. Unless otherwise agreed upon, generally no legal
obligations arise for the mediator from the solution arrived at by way of
mediation. However, there are instances when mediators take on themselves the
rendering of further assistance, including that of a financial character, for the
implementation of the findings of the mediation, or the guaranteeing of such
implementation.

139. In the Indus Basin dispute case between India and Pakistan, for instance, it
was first agreed in 1952, through the mediation of the International Bank for
Reconstruction and Development, that particular engineering measures should be
worked out to increase the water supply in the region. In 1960, then, after
intensive negotiations undertaken by the Bank, a treaty was signed by the parties
which specifically provided for such a plan, while another agreement concerning the
financing of the project was signed by a group of countries and the Bank. 891

E. Conciliation

1, Main characteristics, leaal framework and relation to other
peaceful means under the Charter of the United Nations

140. Parties to an international dispute may agree to submit it to a peaceful
settlement procedure which would, on the one hand, provide them with a better
understanding of each other's case by undertaking objective investigation and
evaluation of all aspects of the dispute and, on the other hand, provide them with
an informal third-party machinery for the negotiation and non-judicial appraisal of

@j/ The ChaCQ PeEiCe Conference:R~-sLthe W.legption of theUn.&ed
States of America to the PeaceH e l d  a t  .Pwrzw,r!::Con_ference.__-- --. Aires. Julv 1. 19.35=
+ll&uarv 23, 1939 Department of State, Publicatinu 14fiI~. fTonference Series 46,
1940, pp. 49-52 ind 148-151.

891 Slgned at Karachi on 19 September 1960, IJnited Nations, TreaaSerifS,
vol. 444, p. 2592 ibid., p. 207; ibid., vol. 419, p* 126.

-72-



each other's legal and other claims, including the opportunity for defining the
terms for a solution susceptible of being accepted by them. They would thus submit
the dispute to conciliation, the peaceful settlement procedure which combines the
elements of both inquiry and mediation.

141. As a method of peaceful settlement of international dispute between States,
conciliation evolved from a series of bilateral treaties concluded in the first
decades oE the twentieth century. Of considerable importance was the adoption in
1922 by the League of Nations of a resolution encouraging States to submit their
disputes to conciliation commissions. Subsequently, a number of multilateral
treaties established conciliation as one of the third-party procedures for the
settlement of disputes under the treaty, the earliest of which was the 1928 Geneva
General Act for the Pacific Settlement of International Disputes (later revised in
1949). On the other hand, in the light of the increasing and successful resort to
conciliation after the Second World War, the Institute of International Law
recommended that States "wishing either to conclude a bilateral conciliation
convention or to submit a dispute which has already arisen to conciliation
procedures before an ad hoc Commission*‘ should adopt the rules for the solution of
the questions entrusted to the conciliation commissions to be created and to that
end, adopted on 11 September 1961 the Regulations on the Procedure of International
Concil?ation.  901

142. The Charter of the United Nations, in its Article 33, paragraph 1, mentions
conciliation among the peaceful means for the settlement of disputes to which
Member States shall resort. It should also be noted that both the 1970 Declaration
on Principles of International Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations and the 1982
Manila Declaration on the Peaceful Settlement of International Disputes refer to
conciliation as one of the means that States should use when seeking an early and
equitable settlement of their int.ernational  disputes.

143. Other international instruments which have contributed to the evolution and
development of conciliation as an independent method of peaceful settlement of
international disputes distinguishable from fact-finding or inquiry include the
four instruments of a regional character: the 1948 American Treaty of Pacific
Settlement (the Pact of Bogot&), the 1957 European Convention for the Peaceful
Settlement of Disputes, the 1964 Protocol to the OAU Charter on the Commission of
Mediation, Conciliation and Arbitration (as amended in 1970) and the 1981 Treaty
Establishing the Organization of Eastern Caribbean States. The global multilateral
treaties whose dispute settlement clauses provide for detailed conciliation
procedures include the following: the 1928 Geneva General Act for the Pacific
Settlement of International Disputes as revised in 1949, the 1962 Protocol
Instituting a Conciliation and Good Of5ices Commission to be Responsible for
Seeking the Settlement of Any Disputes which May Arise between States Parties to
the Convention against Discrimination in Education, the 1969 Vienna Convention on
the Law of Treaties, the 1969 International Convention relating to Intervention on
the High Seas in Cases of Oil Pollution Casualties, the 1975 Vienna Convention on
the Representation of States in their Relations wiFIr International Orqanizations of
a Ilni*Jersal Character, the 1978 Vienna Conventim ~TI !:11(*r:c-‘::!.:inn  of States in

Q_P/ See Annuaire de 1'Institut de Droit International, vol. 49 (II), 1961,
pp. 385-391.
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respect of Treaties, the 1982 United Nations Convention on the Law of the Sea, the
1983 Vienna Convention on Succession of States in Respect of State Property,
Archives and Debts, the 1985 Vienna Convention for the Protection of the Ozone
Layer and the 1986 Vienna Convention on the Law of Treaties between States and
International Organizations or between International Organizations.

2. Functions

144. Reflecting the trend started by the bilateral treaties.and demonstrated in the
1922 resolution of the League of Nations, the 1949 Revised Geneva General Act for
the Pacific Settlement of International Disputes included a specific provision on
the functions of the conciliation, reading as follows:

"The task of the Conciliation Commission shall be to elucidate the
questions in dispute, to collect with that object all necessary information by
means of enquiry or otherwise, and to endeavour to bring the parties to an
agreement. It may, after the case has been examined, inform the parties of
the terms of settlement which seem suitable to it, and lay down the period
within which they are to make their decision." (art. 15, para. 1)

145. A provision dealing specifically with the functions of a conciliation
commission in the same terms as above is contained in article 15 of the 1957
European Convention for the Peaceful Settlement of Disputes. Variations of the
provision are found in article XXII of the 1948 Pact of Bogot&, in article XXIV of
the 1964 OAU Protocol, in paragraphs 4 and 5 of the 1969 Vienna Convention on the
Law of Treaties which became a model for subsequent multilateral treaties as
reflected in articles 5 and 6 of Annex V of the 1982 United Nations Convention on
the Law of the Sea. In sum, these treaties give conciliation two basic functions:
to investigate and clarify the facts in dispute and to endeavour to bring together
the parties to the dispute in order to reach an agreement by suggesting mutually
acceptable solutions to the problem.

146. The conciliation procedure, as envisaged under some of the above treaties, is
also linked to negotiations by provisions specifically requiring failure of
negotiations or consultations to be a precondition for initiating
conciliation. $J/ There is also a series of treaties which specifically provide
that, before a dispute may be submitted to any of the adjudicatory procedures
(arbitration or judicial settlement by pre-established international courts), the

911 S e e ,  e . g . , the Geneva General Acts of 1928 and 1949, article 1, both
referring to "diplomacy", the Pact of Bogota, article II, referring to
"negotiation", the 1975 Vienna Convention on the Representation of States in their
relations with International Organixations of a Uni.~r.::al  (Character,  article 85,
ment ioninq "consultations", the 1978 Vienna Conve!,lf irltl ~)II !:uccession of States jn
reSpeCt of Treaties, articles 41 and 42, mention.?nu  Iw~! 11 "r,!onsultation and
negotiation".
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parties to the dispute may first submit it to conciliation. B/ In this context,
conciliation is stipulated as a condition precedent to the judicial procedures,
thus establishing the link between conciliation on the one hand and arbitration and
judicial procedures on the other. An exception to such a link may, however, be
noted in a treaty where it was equally specified that the parties to a dispute "may
agree to submit it to an arbitration without prior recourse to the procedure of
conciliation". 931

3. AoDlication of the method

147. A number of conciliation commissions were established to deal with certain
cases pursuant to the bilateral treaties since 1922 and also under the 1928 Geneva
General Act. Among'these are, for example, the 1929 Chaco Commission, set up under
the Inter-American General Convention of Conciliation: the 1947 France-Siamese
Commission, set up in accordance with the 1928 Geneva General Act; the 1952
Belgian-Danish Commission established under the 1927 bilateral treaty between the
parties: the 1955 France-Swiss Commission established under the 1925 bilateral
treaty between the parties; and the 1956 Italo-Swiss Commission pursuant to the
1924 bilateral treaty between them. Other conciliation commissions established on
an ad hoc basis by parties to a dispute include, for example, the 1958
France-Moroccan Commission and, more recently, the 1981 conciliation commission
between Norway and Iceland in the Jan Mayen dispute.

148. The use of conciliation has also been encouraged in the United Nations. Thus,
outside the framework of the multilateral treaties concluded under its auspices, by
its resolution 194 (III) of 11 December 1948, the General Assembly established a
Conciliation Commission for Palestine. On 28 April 1949 the General Assembly
adopted resolution 268 D (III), by which it provided for the creation of a panel
for inquiry and conciliation as an instrument to facilitate the compliance by
Member States with the obligation under Article 33 of the Charter of the United
Nations. It should also be mentioned that, within the framework of the United
Nations operation in the Congo, the General Assembly, in its resolution
1474 (ES-IV) of 20 September 1960, requested the Advisory Committee on the Congo to
appoint, in consultation with the Secretary-General, a conciliation commission for
the Congo. The commission, which was composed of representatives of some African

s/ The provisions making submission of an international dispute to a
conciliation a precondition to its submission to the International Court of Justice
include: article IV of the Optional Protocol of Signature Concerning the
Compulsory Settlement of Disputes, Done at Geneva on 29 April 1958, article III of
Optional Protocol Concerning the Compulsory Settlement of Disputes, Done at Vienna,
on 18 April 1961, article III of Optional Protocol Concerning the Compulsory
Settlement of Disputes, Done at Vienna, on 24 April :l.(b(i7, awl article III of
optional Protocol Concerning the Compulsory Settletnetlt.  rtf Disputes, General
Assembly resolution 2530 (XXIV), annex; United Nati:*vr:: reqistration  No. A-23431.

9Q/ See the 1957 European Convention for the Peaceful Settlement of Disputes,
.article 4, paragraph 2, United Nations, Treaty Series , vol. 320, p. 102, at p. 246.
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and Asian countries, !$$/ carried out its mission from 1960 to 1961. Again in 1961,
the General Assembly, by its resolution 1600 (XV) of 15 April 1961, decided to
establish a Commission of Conciliation for the Congo, and therefore the President
of the General Assembly appointed the members of the commission. B/ However, the
Government of the Congo never called on the commission to perform the function for
which it was created. The Assembly also recommended in its resolution 35152 of
4 December 1980 the use of the Conciliation Rules of the United Nations Commission
on International Trade Law in cases where a dispute arose in the context of
international commercial relations and the parties sought an amicable settlement of
that dispute by recourse to conciliation.

149. As is shown in the above-mentioned international instruments and as follows
from practice and as a result of recent improvements on aspects of its
institutional arrangements, it may be observed that conciliation has evolved into a
method which now has two distinctive characters. There is first of all the
traditional conciliation procedure, reflected in the earlier treaties, which leaves
conciliation as an optional, third-party procedure, and then there is the newer
conciliation procedure which emerged in the 1969 Vienna Convention on the Law of
Treaties and was further refined in the 1982 United Nations Convention on the Law
of the Sea: both Conventions seek to make the resort to the conciliation procedure
itself compulsory.

4. Institutional and related asvects

(a) Comnosition

150. In the various multilateral treaties establishins a conciliation commission,
provisions are made for the appointment generally of an odd number of
conciliators: usually a five-member commission but sometimes a three-member
commission. Each party to the dispute has then the right to appoint either one of
the three conciliators or two of the five conciliators, as the case may be. The
third or the fifth conciliator, who is also often designated chairman, is normally
appointed by a joint decision of the two parties to the dispute and, in some cases,
by a joint decision of either the two or the four conciliators already appointed by
the parties. Where difficulties arise in the appointment of either the third or
the fifth member, thus preventing the completion of the composition of a
commission, the parties may assign the right of making the necessary appointment in
such a case to a third party, usually a prominent individual. 961 All these
provisions take into account the requirement that the parties to the dispute may
not have more than one, or a designated number, of their respective nationals
appointed to the commission.

B/ Ethiopia, Ghana, Guinea, India, Indonesia, Liberia, Malaysia, Mali,
Morocco, Nigeria, Pakistan, Senegal, Sudan, Tunisia and the United Arab Republic.

‘75/ Argentina, Austria, Burma, Pakistan and l'rlr~i!:  i:~.

961 But see article 7 of the European Cnntrorr! io11 ~+lri~*Jl provides that, in such
a case, appointment should be tried first by a thirrl !;t.nto, failing which it should
be lnade by the President of the International Court CJC *lustice.
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151. There are also certain variations in the actual composition and procedure for
the appointment of a conciliation commission on the basis of a list of conciliators
established and maintained, pursuant to a treaty provision creating permanent
conciliation commissions. As mentioned in paragraph 148 above, the usefulness of
such a list was endorsed by the General Assembly in its resolution 268 D (III) of
28 April 1949. Both the 1948 Pact of Bogot& and the 1964 OAU Protocol established
such a list. The process of establishing and maintaining a permanent list would
then ensure that only individuals possessing the necessary qualifications for
dealing with the types of disputes likely to arise under a particular treaty are
included.

152. Of the multilateral treaties, the 1969 Vienna Convention on the Law of
Treaties included an annex on conciliation whose paragraphs 1 and 2 are relevant to
the question of the composition of a conciliation commission on the basis of a
pre-constituted list of specified types of experts. The two paragraphs read as
follows: 971

"1. A list of conciliators consisting of qualified jurists shall be
drawn up and maintained by the Secretary-General of the United Nations. TO
this end, every State which is a Member of the United Nations or a party to
the present Convention shall be invited to nominate two conciliators, and the
names of the persons so nominated shall constitute the list. The term of a
conciliator, including that of any conciliator nominated to fill a casual
vacancy, shall be five years and may be renewed. A conciliator whose term
expires shall continue to fulfil any function for which he shall have been
chosen under the following paragraph.

w 2. When a request has been made to the Secretary-General under
article 66, the Secretary-General shall bring the dispute before a
conciliation commission constituted as follows:

(a) one conciliator of the nationality of that State or of one of those
States, who may or may not be chosen from the list referred to in
paragraph 1; and

(b) one conciliator not of the nationality of that State or of any of
those States, who shall be chosen from the list.

The State or States constituting the other party to the dispute shall appoint
two conciliators in the same way. The four conciliators chosen by the parties
shall be appointed within sixty days following the date on which the
Secretary-General receives the request.

The four conciliators shall, within sixty days following the date of the last
of their own appointments, appoint a fifth conciliator chosen from the list,
who shall be chairman.

91/ Compare in this connection a more elab~~ ;jtr' 1’1 r~vi:~.i.c)n  on conciliation in
sectjon 2 of annex V of the 1982 United Nations (:()tli/PI!t  icv)l  ffu the Law of the Sea,
articles l-3, based on the above model. (The Convent.iou is not yet in force;
reference to it throughout the present handbook recognizes its current status.)
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If the appointment of the chairman or of any of the other conciliators has'not
been made within the period prescribed above for such appointment, it shall be
made by the Secretary-General within sixty days following the expiry of that :'
period. The appointment of the chairman may be made by the Secretary-General $,
either from the list or from the membership of the International Law
Commission. Any of the periods within which appointments must be made may be i'
extended by agreement between the parties to that dispute.

Any vacancy shall be filled in the manner prescribed for the initial
appointment.*'

153. The above text established the trend in which attempts are made to avoid the ii
institutional problems of the traditional conciliation whose composition is largely
1eFt in the hands of the parties to the dispute through direct appointment of the
conciliators. The traditional conciliation thus remains a process which may be
brought to an end or prevented from being set in motion, for example, simply by one
of the parties to the dispute declining to respond to the invitation of the other
party to constitute a conciliation commission. In contrast, the trend contained in
the above text permits the constitution of the commission to be undertaken by a
third party, namely, the Secretary-General of the United Nations using the list of
conciliators he is required to maintain.

(b) Initiation of the nrocess

154. A conciliation procedure may be set in motion in two ways: either by mutual
consent of the States parties to an international dispute, on an ad hoc basis,
relying upon a treaty in force between them and creating an obligation to settle
such dispute by peaceful means; or in accordance with the terms of an applicable
treaty which either specifies the details of how an ad hoc conciliation may be
constituted thereunder or establishes a permanent conciliation commission within
the treaty itself.

155. The treaties addressing the details of the conciliation procedure will
invariably make the important choice as to whether the initiation of the process
and the establishment of a conciliation commission should only be by mutual consent
of the parties to the dispute or whether the procedures of the conciliation
commission may be invoked by an action of only one of the parties to the dispute.
The first choice is reflected in the traditional mode of conciliation, which is
completely optional. The second choice, which is aimed at setting in motion a
conciliation procedure through an independent compulsory process relying upon the
request of only one party, reflects the newer trend started in the 1969 Vienna
Convention on the Law of Treaties. The trend was refined in the 1982 United
Nations Convention on the Law of the Sea, in which the traditional conciliation in
article 284 and section 1 of annex V to the Convention is clearly distinguished
from section 2 of the annex, specifically providing that any party to a dispute
invited to submit to the conciliation procedure, as established under the relevant
Part of the Convention, "shall be obliged to submit to such proceedings" and that
"failure of a party or parties to the dispute to *.orly ffh notification  of
insti t.ution of proceedings or to submit to such 1" OS*C.*T~~ i IV.~:: shall not constitute a
bar I.9 the proceedings". Attention must however )JC* clr i~11 1~ the fact that, under
this approach, it is the resort to the procedure whir*ll i:: f*ompulsory. The outcnmP
of the conciliation itself remains non-binding, as irl the traditional approach.
The Law of the Sea Convention accordingly provides the parties with option to use
the traditional conciliation or the new "compulsory" conciliation.

*” m-.- .-
Be81  Hunt copy Av8lkble



(c) Rules of procedure and methods of work

156. With respect to the question of rules of procedure, most of the treaties
simply provide that the commission "shall decide its own procedure" or that, the
commission shall "unless the parties otherwise agree, determine its own
procedure". While the treaties do not thus include detailed rules of procedure for
the commission, most of them address the question of decision-making. They provide
that the decision of the commission on procedural matters such as its report and
recommendations shall be made by a majority vote of its members.

157. The Regulations on the Procedure of International Conciliation, $HJ/ referred
to in paragraph 141 above, provide that the Commission will name its Secretary at
its first meeting and will determine the rules of procedure, in particular the
question of the submission by the parties of written pleadings as well as the
question of the time and the place where the agents and counsel of the parties, as
the case might be, should be heard.

158. As to the method of work, it should be recalled hat conciliation combines
elements of fact-finding and that it would accordingly rely upon certain techniques
for gathering and evaluating the facts giving rise to the dispute. Thus in all
treaties establishing conciliation as a third-party procedure there are provisions
giving the commission the right to hear the parties, to examine their claims and
objections and make proposals for an amicable solution or to draw the attention of
the parties to the dispute to any measures which might facilitate an amicable
settlement. In carrying out its functions, the commission may also summon and hear
witnesses and exper*:s and visit , with the consent of the parties, the localities in
question. Other provisions provide also the right of the parties to the dispute to
be represented before the commission by agents, counsel and experts appointed by
them, while also being required to supply the commission with the necessary
documents and information which would facilitate its work. Some treaties provide
that, unless the parties otherwise agree, the work of the commission is not to be
conducted in public. B/ If a commission is able to conclude its work, it would
prepare and submit a formal report containing its recommendations. Where it has
not been able to reach a settlement, tne commission is still expected under certain
treaties to prepare the minutes of its proceedings or pro&s-verbaux in which no
mention shall be made as to whether the commission's decisions were taken
unanimously or by a majority vote. J&Q/ In certain treaties, there are provisions
allowing conciliators to submit separate opinions if necessary.

B/ See Regulations on the Procedure of International Conciliation of 1961,
Emgxa* note 90, article 4.

B/ Apart from the Geneva General Acts, article 10, and the 1957 European
Convention, article 11, neither the 1948 Pact of Bogotri,  the 1964 OAU Protocol nor
most of the recent multilateral conventions modelled after the conciliation
procedure of the 1969 Vienna Convention on the L~1.f et+' 'l'tE)at.ies address this aspect
of (-he commission's method of work.

J.PQ/ Geneva General Acts of 1928 and 1949, a~:~~ir*ln 15, paragraph 2; and the
la57 European Convention, article 15, paragraph /3. RFW ~lsn the 194R Pact of
Bogote, article XXVII, calling for the preparation Qf a summary of the work of the
commission in case it receives no settlement.
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(d) Duration and termination

159. Consistent with its function as a method capable of bringing about an amicable
settlement of the dispute referred to it or with its function of providing the
necessary link between the non-judicial and the judicial procedures where so
required, conciliation should be expected to reach its desired result within a
reasonable time. Thus, as to duration, various time-limits within which a
conciliation commission is expected to conclude its work have been stipulated. A
six-month duration is common in earlier multilateral treaties, 12 months is now the
duration of conciliation found in recent multilateral treaties influenced by the
1969 Vienna Convention on the Law of Treaties, annex, paragraph 6.

160. Since a conciliation commission may indeed conclude its work before the fixed
time-limit or may, with the consent of the parties, extend its work beyond the
fixed time-limit, it is important to establish when the process may be said to have
been terminated, thus opening the way, if a settlement has not been reached, for
the other means for the settlement of the dispute under a treaty. While the
earlier multilateral treaties and those modelled after the annex to the 1969 Vienna
Convention on the Law of Treaties do not address the question of termination of
conciliation, the issue was taken up in the 1982 United Nations Convention on the
Law of the Sea, which contains in its annex V, article 8, the following provision:

"The conciliation proceedings are terminated when a settlement has been
reached, when the parties have accepted or one party has rejected the
recommendations of the report by written notification addressed to the
Secretary-General of the United Nations, or when a period of three months has
expired from the date of transmission of the report to the parties."

(e) Exoenses and other financial arrangements

161. Taking into account the administrative expenses that may be provided free by
virtue of using existing secretariats, all the other expenses connected with the
functioning of conciliation commissions are to be borne by the parties to the
dispute. In most of the treaties, it is stipulated that such expenses shall be
divided equally, while in others the manner in which the expenses are to be borne
by the parties is left open. Since the 1969 Vienna Convention on the Law of
Treaties is silent on this point, it is important to note that the
Secretary-General of the United Nations has since addressed the question in
connection with conciliation under the treaty. He has indicated that no
honorariums could be paid by the United Nations to members of commissions unless
the General Assembly specifically so decided and that he interpreted the expression
'*expenses of the Commission" to mean "the expenses involved in the functioning of
the conciliation commission as a body", which would include travel and subsistence
costs of members, the provision of a meeting place and of the necessary secretariat
services for the meetings, but would not include expenses before a commission is
constituted or after it has finished its work, or the individual expenses of the
parties (travel, subsistence and honorariums of their agents and counsel and of
witnesses called by them, cost of preparation of wr-ittP?I pleadings in the language
of srrhmission. etc.). l.OI/

I(!$/ See QfX&$al Records of the General Agsembly,  Twenty-fourth Session,
Wuww I agenda item 94 (a) and (c), document A/(2.6/397.
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(f) Venue and secretariat of the commission

162. Unless a conciliation commission is permanently created under a treaty in
which its seat or secretariat is also established, an ad hoc commission may meet at
the place selected by the parties to the dispute or by its chairman, as may be
agreed. In such cases, the venue of the commission could be the alternate capitals
of the parties to the dispute or other places within their respective territories,
or perhaps in some neutral place in a third State. All these possibilities would
take into account, among other things, the need to have available the necessary
facilities which would enable the commission to perform its task with minimum
difficulties.

163. While the permanent commissions may normally use their designated seats, they
are also free, for reasons of practicality, to decide to meet at another place in
connection with a given case. In making their choices, account should be taken of
the Eact that the lack of an efficient administrative secretariat, i.e., an
administrative machinery on which a commission could rely, may hamper its work.
The question of a secretariat may thus loom large in the case of ad hoc
commissions. However, those created under the auspices of global or regional
international organizations would normally avail themselves of secretariat
arrangements which the organization may provide.

5. Termination and outcome of the mocess

164. It is well established that the results of a conciliation process are normally
in the form of non-binding recommendations to the parties to the dispute. Thus the
1969 Vienna Convention on the Law of Treaties codified the practice in paragraph 6
of its annex establishing conciliation which reads, in part, as follows:

"The report of the Commission, including any conclusions stated therein
regarding the facts or questions of law, shall not be binding upon the parties
and it shall have no other character than that of recommendations submitted
for the consideration of the parties in order to facilitate an amicable
settlement of the dispute."

165. Certain treaties have, however, subsequently departed from the above practice
by either introducing variations to it or by giving the outcome of conciliation a
binding character. Thus, the 1975 Vienna Convention on the Representation of
States in their Relations with International Organieations of a Universal Character
has the following provision in its article 85, paragraph 7, on the outcome of the
conciliation procedure:

"The recommendations in the report of the Commission shall not be binding
on the parties to the dispute unless gll the Rartiesxo the wute have
accemd them. Nevertheless-.anv party to thp diaute mav declare
unilaterally that it will ab&.$&the reCQ!?IEendatiQnS  in tberep~Qfa%as
it is concerned." (emphasis added)

l6G. Another variation is found in k.hc 1985 Vien-\:\ “011;re11t  inv for the Protect.  i,u LIZ
1.he ozone Layer, providing that: "The Commissioll !:lr;rl I tetrc.ler a final and
recommendatory award, @&zh_Lhe Dwrties shall con~f.$e.~ .ju.gp@,fa&b" (emphasis
added). Thus, the results of the commission may ha s~erl 8s having some legal
effects since they are in the form of recommendations which the parties are
required to consider in good faith.
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167. A complete departure from the model provided for in the Vienna Convention on
the Law of Treaties is, however, found in the 1981 Treaty establishing the
Organisation of Eastern Caribbean States, which created a conciliation procedure
whose recommendations are compulsory and binding. Thus, paragraph 3 of article 14
of the Treaty provides that "Member States undertake to accept the conciliation
procedure referred to in the preceding paragraph as compulsory. Any decisions or
recommendations of the Conciliation Commission in resolution of the dispute shall
be final and binding on the Member States". Moreover, in the annex establishing
conciliation as the procedure for settlement of dispute under the treaty,
paragraph 6 reads, in part, that "[t]he report of the Commission, including any
conclusions stated therein regarding the facts or questions of law, shall be
binding upon the parties".

F. Arbitration

1. Main characteristics and leaal framework

168. The 1899 and 1907 Hague Conventions for the Pacific Settlement of
International Disputes described the object of international arbitration as the
settlement of disputes between States by judges chosen by the parties themselves
and on the basis of respect for law. 102/ They further provided that recourse to
the procedure implied submission in good faith to the award of the tribunal.
Accordingly, one of the basic characteristics of arbitration is that it is a
procedure which results in binding decisions upon the parties to the dispute.

169. The power to render binding decisions is, therefore, a characteristic which
arbitration shares with the method of judicial settlement by international courts
whose judgements are not only binding but also, as in the case of the International
Court of Justice, final and without appeal, as indicated in article 60 of the
I.C.J. Statute. For this reason, arbitration and judicial settlement are both
usually referred to as compulsory means of settlement of disputes.

170. However, while both arbitration and judicial settlement are similar in that
respect, the two methods of settlement are nevertheless structurally different from
each other. Arbitration, in general, is constituted by mutual consent of the
States parties to a specific dispute where such parties retain considerable control
over the process through the power of appointing arbitrators of their own
choice. m/ By contrast, judicial settlement relies upon pre-constituted
international courts or tribunals, the composition of which is not to the same
extent subject to control by the parties to the dispute.

LO-Z/ See articles 15 and 37 respectively of the 1899 and 1907 Hague
Conventions for the Pacific Settlement of InternaF.;~lv;rl  rpisputes (_suorg, note 21).

l-U.31  Sometimes the parties may aqree  in advan~~~~ 1.1, qltoint the arbitrators
from among a pre-existing list, For example, the! J ?(!'I Ilar.l\\e Convention provides
such a list. Similarly, the 1982 IJnited Nations (:c~nrrrnt, ivn on the Law of the Sea
provides for a list of arbitrators in accordance with article 2 of annex VII on
"Arbitration" and article 2 of annex VIII on "Special arbitration".
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171. For the purposes of the present handbook, the study of arbitration has been
limited to the study of such institutions established between States, in which
States plead directly: and between States and international organizations. .lQ$/

172. Apart from the 1899 and 1907 Hague Conventions, arbitration, as a means of
peaceful settlement of disputes between States, is provided in a number of
multilateral treaties of global or regional character and also in a number of
bilateral treaties. m/ Arbitration has thus emerged as one of the third-party
procedures most frequently chosen for settling, for example, territorial and
boundary disputes, &Q@/ disputes concerning interpretation of bilateral or

m/ There are other types of arbitration tribunals to which States as well as
their nationals have access and to which they are allowed to submit claims. These
tribunals were in general referred to as Mixed Arbitration Tribunals. An early and
perhaps the most important example of this type of tribunal is the Mixed Arbitral
Tribunals set up after the First World War by the Treaty of Versailles,
Article 304, see Recueil des decisions des Tribunaux aatraux mixtes 1922-1930,
10 vols.

The most contemporary practice of Mixed Arbitral Tribunals is the Iran-United
States Claims Tribunal set up by the Algiers Declaration in 1981. & Article II
of the Declaration of the Government of the Democratic and Popular Republic of
Algeria Concerning the Settlement of Claims by the Government of the United States
of America and the Government of the Islamic Republic of Iran, International Leti
Materials, vol. 20, p. 230. For the collection of the decisions of the Tribunal,
see &ran-U.S. Claims Tribunal Reports, (1981- ), 21 volumes of which are so far
printed.

105/ See generally provisions of trea"ies summarized in United Nations,
Systematic Survev of Treaties for the Pacific Settlement of InternationalDisDm I
1928-1948 (Uaited Nations publication, Sales No. 49.V.3) and A Survev of Treaty
PrOViSiOnS  for the Settlement of International Disputes, 1949-1962 (United Nations
publication, Sales No. 66.V.5) (1966). Other provisions on arbitration are found
in, for example, .the series of treaties contained in The Work of the Internatlonti
Law Commission, 4th ed., (United Nations publication, Sales No. E.88.V.l).

lU@/ See, e.g., the Pam of Kutch arbitration (India p. Pakistan) in &QQZ&.~
Of International Arbitral Awards, vol. XVII (United Nations publication, Sales
No. E1F.80.V.2) (hereinafter referred to as UNIRAA), mntina-Chile frontier caR.9 ,
UWIRAA, vol. XVI, pp. 109-181; the caseconce rnina the delimitatti of the

. .comkinental shelf between the United Kinadorna nd Frm, ibid., vol. XVIII,
pp. 3-129; the &aale Channel arbitration between Chile and Argentina, in
International Law Reports, vol. 52, p. 93: Lake LanouK arbitration (France y.
Spain), ibid., vol. 24, p. 101. Venpzuela-B.r~"(~~I~~~a Roundarv Arb_i_trg_t_in
(Venezuela v. Great Britain), in ~~~~~~~~~~~~~~~~~~~~~~~~~~~  ::~.HLu F'aRers., vol. 92,
IRW-f.900.  p. 16: the AlaskaBoundary case (Great Iat it rrirl :I. IJnited States), ibid.,
vol. XV, pp, 481-540: the Walfish Bay Boundary cns:~ (f:f*cmnuv _v_. Great Britain),
ibid., vol. XI, pp. 263-308: the Bounclarv case betm.eu- !Iqsta &.i.ca and PjFn@a,
ibid., pp. 519-547t Andes Boundary case (Argentina v_. ~.:hile), ibid., vol. IX,
pp. 29-49.
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multilateral treaties, 1071 and those relating to claims of violation of
international law. 1p8/ It may be observed in this connection that both the 1899
and the 1907 Hague Conventions established the Permanent Court of Arbitration to
facilitate the settlement of disputes which diplomacy had failed to settle, ,Ise/
while the American Treaty on Pacific Settlement (Pact of Bogota) of 30 April 1948
provided that States parties might, if they so agree submit to arbitration
"differences of any kind, whether judicial or not". 1101

173. There are, however, types of disputes which States have excluded from
arbitration constituted under a particular treaty, such as.disputes  arising from
facts or events which occurred prior to the treaty establishing the arbitral
procedure in question, J.l.J/ disputes relating to questions which are within the
exclusive jurisdiction of a State, 1121 disputes which concern the territorial
integrity of a State, 1131 disputes concerning military activities, including

_142/ See, for example, the case concerning the Air Transport Actreeme! of
27 March 1946 (United States p. France), 1963, ibid., vol. XVI, pp. 5-71; Air
Transoort Amreement of 6 February 1964 (United States y. Italy), ibid., pp. 81-105:
Air Service Amreement of 27 March 1946 (United States X. France), ibid.,
vol. XVIII, pp. 417-453. See also the Agreement between the United Nations and the
United States of America regarding the Headquarters of the United Nations of
June 1947, United Nations, Treatv Serb, vol. 11, p. 10, article VIII, section 21,
at p. 30; the Interim Agreement on Privileges and Immunities of the United Nations
concluded between the Secretary-General of the United Nations and the Swiss Federal
Council of June 1946, ibid., vol. 1, p. 164, article VIII, section 27, at p. 179;
and the Agreement regarding the Headquarters of the United Nations Industrial
Development Organization (with exchange of notes and aide-m&moire), of
13 April 1967, ibid., vol. 600, p. 93, article XIV, section 35, at p. 124.

lQ@/ See, for example, Theclaims (United States y. United Kingdom),
Moore, History and Digest of the International Arbitration to which the United
States has been a oartv (18981, vol. I, p. 653; the Trail_Smeltet arbitration
(United States y. Canada), UNIRAA, vol. III, pp. 1907-1982: Lake Lanoux arbitration
(France y. Spain), ibid., vol. XII, pp. 281-317. See also, generally, the cases
contained in UNIRAA, ~01s: I-IX.

r09/ Article 38 of the 1907 Hague Convention. The 1899 and the 1907
Conventions established the Permanent Court of Arbitration, which still exists and
has its seat at The Hague. It has an International Bureau serving as a Registry
for the Court. As provided in articles 21 and 42 of the two Hague Conventions,
respectively, "The Permanent Court is competent for all arbitration cases, unless
the parties agree to institute a special tribunal". Membership of the Court is
constituted by a general list to which each Contracting Party to the Conventions
has the right to nominate four individuals as arbitrators.

lu/ See article XXXVIII of the Pact of BocotA. s?rg!:p.  note 34, at p. 96.

1111 See, e.g., the relevant provisions of t-,11** I:1 a;lf--iPs  i.n ~~rn.n!iic
S.it_r.y~y . . . . stmra, note 105, pp. 23 and 24.

m/ Ibid., pp. 32-34.

11u.1 Ibid., p. 34.
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military activities by government vessels and aircraft engaged in non-commercial
service, 1141 and disputes in respect of which the Security Council of the United
Nations is exercising the functions assigned to it in the Charter of the United
Nations, unless the Security Council decides to remove the matter from its agenda
or calls upon the parties to settle it by another peaceful procedure. u/

2. Institutional and related aspects

(a) Tvoes of arbitration aareements

174. Consent of the parties to arbitration may be expressed prior to or after the
occurrence of a dispute. Parties may agree to submit all or special categories of
future disputes to arbitration. Such commitment may be made in multilateral or
bilateral treaties entirely devoted to the peaceful settlement of disputes. m/ A

1141 See, e.g., article 298 (b) of the 1982 United Nations Convention on the
Law of the Sea (United Nations publication, Sales No. E.83.V.5), p. 103.

1151 See, e.g., article 298 (c) of the 1982 United Nations Convention on the
Law of the Sea, ibid.

X&/ One of the well-known multilateral general dispute settlement agreements
is the Hague Convention for the Pacific Settlement of International Disputes of
18 October 1907, It was one of the more successful first attempts to design a
multilateral convention aimed specifically at proposing a variety of means and
procedures for the peaceful settlement of disputes. The Convention establishes a
system of arbitration for which new agencies were created. The most important part
of the Convention was devoted to the organization and the operation of the
Permanent Court of Arbitration. The Permanent Court was created with the object of
facilitating an inunediate recourse to arbitration of international disputes which
could not be settled by diplomacy.

The Revised General Act for the Pacific Settlement of International Disputes
of 1949 is another important s;ltilateral general dispute settlement agreement.
Chapter III is devoted to arbitration. The chapter provides a system for the
establishment of the tribunal, including the mode of appointment and number of
arbitrators, the cases of vacancies and so forth. Under article 21 of the Revised
General Act the parties may agree to a different mode of establishing the
tribunal. See United Nations, matv Series, vol. 71, p. 101.

An example of a bilateral treaty wholly devoted to the peaceful settlement of
disputes is the Treaty for Conciliativn, Judicial Settlement and Arbitration (with
annexes) between the United Kingdom of Great Britain and Northern Ireland and
Switzerland, signed at London on 7 July 1965. Charter TV of the Treaty is devoted
to arbitration. It sets out the number of arRitl:P~.*:~r  ::, 1 I~eir nationality and their
nppu i at.mc?nt.. J t also rtoals with the gueatiorl of --:rr*;rrtr.y  ;rv~tl t-.he scope of the
c!fwnpetenv= of the arhit.ration  tribunal. The anney t #I i hi :‘: ‘I’vsaty contains
recommended rules of procedure for the arbitration FV i 1~1111;,$ I that the parties may
wish to choose. Under article 15 of the Treaty the j,qrrt).  i-s may agree to a
different mode of establishment of the arbitral trihrrnal. See ibid., vol. 605,
p- 205.
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more common method is by inclusion of a cornpromissory clause in a treaty, by which
parties agree to submit all or part of their future disputes regarding that treaty
to arbitration. Parties may also agree to go to arbitration by a special agreement
or a comnromi9 after the occurrence of a dispute.

175. A cornpromissory clause is a provision in a treaty which provides for the
settlement by arbitration of all or part of the disputes which may arise in regard
to the interpretation or application of that treaty. Many cornpromissory clauses
are drafted in general terms. m/ The cornpromissory clauses, while expressing the
consent of the parties to submit all or certain types of disputes to arbitration,
generally lack specificity as to the rules of establishment and operation of the
tribunal. To submit a dispute to arbitration under a cornpromissory clause, the
parties usually need to conclude a special agreement (compromis).

176. The special agreements (m) are however more comprehensive because they
deal with the constitutional aspects of the arbitral tribunal being set up. Thus
in a comuromis the parties to the dispute may deal with the following issues: 1181
the composition of the tribunal, including the size and the manner of appointments
and the filling of vacancies; the appointment of agents of the parties to the
dispute: the questions to be decided by the tribunal: the rules of procedure and
method of work of the tribunal including, where applicable, the languages to be
used: the applicable law: the seat and administrative aspects of the tribunal, the
financial arrangements for the expenses of the tribunal and the binding nature of
the award of the tribunal and obligations and rights of the parties relating
thereto.

177. While the above is only illustrative of the issues to be covered by a
compromis as a minimum, the degree of their incorporation in a comnromis differs in
each case as decided by the parties to a dispute. Thus, some compromis are silent
on the question of applicable law, m/ while others include provisions concerning
privileges and immunities of the members of the arbitral tribunal, 1201 and yet
others address the question of interim arrangements for preserving the respective
rights of the parties to the dispute, pending the conclusion of the work of the
arbitral tribunal in question. 121/ Some comnromis are brief and contain only

1171 For some examples of cornpromissory clauses, see Systematic Survev . . . .
supra, note 105.

m/ Compare in this connection the Model Rules on Arbitration Procedure,
prepared by the International Law Commission. See The Work of International Law
Commission, sunra, note 105, p. 146, article 2, at pp. 147 and 148.

1191 See also paragraphs 178-195 below.

&$Q/ See, e.g., the 30 July 1954 Comnromis between the United Kingdom (acting
on behalf of the Ruler of Abu Dhabi) and the Sultan nF Sa!leli Arabia, in United
Natious, Tre.aty-@$J.ie-s, vol. 201, p. 317, article Ifi.

Ia/ See, e.g., the Comsromi9 of 16 July l.971) r~r~r~:.~lytli~rrl  the boundary dispute
hctwqen Guatemala and Honduras, article 16, in UNfRhA. :;,)I. IT, p. 1312: the
Comp-r-omis of 11 July 1978 between the United States and France in the case
concerning the air service agreement, paragraph 3, in ibid., vol. XVIII, p. 421, at
p. 422.
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essential elements without dealing with administrative and financial aspects of the
tribunal, its method of work or rules of procedure. 1221 However, there are recent
examples of more elaborate ones, such as the Compromis of 10 July 1975 between
France and the United Kingdom concerning the delimitation of the continental
shelf 1231 and the Comuromis of arbitration of 11 July 1978 between the United
States and France concerning an Air Service Agreement. 124/

(b) Composition

178. Arbitration as a third-party procedure may be performed by one individual,
appointed by the parties to the dispute, as a sole arbitrator or umpire, m/ or by
a group of individuals appointed to form an arbitral tribunal. m/ In most
treaties establishing an arbitration tribunal, an odd number of arbitrators is
usually provided: some require five arbitrators m/ while the most common

1221 See, e.g., the Comnromis of 20 March 1899 relating to the arbitration
between Guatemala and Mexico, UNIRAA. vol. XV, pm 27. Others were designated as
protocol. See, e.g., ibid., pp. 51 and 52.

1231 See ibid., vol. XVIII, p. 3, at pp. 5-7.

1241 Ibid., p. 417, at pp. 421-423.

l-251 See, e.g., the appointment of the King of Italy as the sole arbitrator
under the treaty of 6 November 1901 between the United Kingdom and Brazil regarding1
( the boundary dispute between British Guiana and Brazil, in ibid., vol. XII, p. 17;
1 and The Island of Palmas in ibid., vol. II, p. 830. Some multilateral conventions
,; have also provided for a single arbitrator, e.g., the Convention on theF
: International Hydragraphic Organization of 3 May 1967, article XVII, in United
' Nations, Treatv Series, vol. 751, p. 41: the European Agreement concerning an
Aeronautical Satellite Programme of 9 December 1971, article 13, in ibid.,
:: vol. 906, p. 3 and the Agreement for the establishment of the Caribbean
' Meteorological Organisation of 19 October 1973, article 23, in ibid., vol. 946,
; p. 543.

m/ There is no limit on the number of arbitrators. The parties may agree on
7 as many arbitrators as they wish.

lt7/ See, e.g., Geneva General Act for the Pacific Settlement of International
J Disputes, article 22, League of Nations, Treaty Series, vol. 93, p. 345. See also,
;, e.g., the agreement between the United Kingdom and France of 10 July 1975 regarding
: the establishment of an arbitration tribunal for the resolution of the Continental
Y Shelf boundary disputes in the English Channel providing for a court of arbitration
consisting of five members:
< Kingtlom,

one member appointerl -a~11  by France and by the United
and three neutral members, UNIRAA, vol. KvIlI. 1~. 5, article 1 of the

; Cmq?. onris - The comnromis of 11 September lF86 ~oVW-11 lWyp+ and Israel regarding
their: boundary dispute in the Taba beachfront ostabl.intred  n five-member tribunal.

1 Each party appointed one member and the three other msmlwk$.  one of which was the
president, were appointed by the parties jointly. See article 1 of the comoromis,

<., International Leaal Materials, vol. 26, p. 1. See also Agreement on Safeguards
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practice has been arbitral tribunal of three members. 1281 Each party to the
dispute has then the right to appoint either one of the three arbitrators, or two
of the five arbitrators as the case may be. The third or the fifth arbitrator, who
is also often designated chairman, is normally appointed by a joint decision of
parties to the dispute and, in some cases, by a joint decision of the respective
arbitrators already appointed by the parties. Where difficulties arise in the
appointment of either the third or the fifth member, thus preventing the completion
of the composition of the tribunal, the parties to the dispute may assign the right
of making the necessary appointment in such a case to a third State, or a prominent
individual. 1291 The provisions on the composition of the.tribunal that stipulate

(continued)

under the Non-Proliferation Treaty on 5 April of 1973. article 22, United Nations,
Treaty Series, vol. 1008, p. 3; the 1982 United Nations Convention on the Law of
the Sea, annex VII, article 3, and annex VIII, article 3, supra, note 114, pp. 150
and 153 respectively.

J.221 See, e.g., International Convention for the Protection of new Varieties
of Plants of 2 December 1961, article 36, ibid., vol. 815, p. 89; Protocol on
Privileges and Immunities of the European Space Research Organieation of
31 October 1963, article 27, ibid., vol. 805, p. 279; International Convention for
the Prevention of Pollution from Ships of 2 November 1973, Protocol 2, article 3,
International  Legal Materials, vol. 12, p. 1441; and the first two Lome Conventions
between the European Economic Community and the African, Caribbean and Pacific
Countries, article 81 of the first Lome Convention of 28 February 1971, ibid.,
vol. 14, p. 604, and article 176 of the second Lome Convention of 1 October 1979,
ibid., vol. 19, p. 376.

Jl/ See, e.g., article 45 of the 1907 Hague Convention for the Pacific
Settlement of International Disputes, in which the task is assigned to a third
State, and article 23 of the 1949 Revised General Act for the Pacific Settlement of
International Disputes, in which that appointment task is first assigned to a third
State and then to the President of the International Court of Justice. The
President of ICJ is alone provided in article 21 of the 1957 European Convention
for the Peaceful Settlement of Disputes. Under the 1982 United Nations Convention
on the Law of the Sea, annex VIII, article 3 (e), the appointment is to be made by
a third State first and then by the Secretary-General of the United Nations.

There may be cases where one party to a dispute refuses to appoint its
arbitrator and therefore prevents the composition of the tribunal. See the
analysis of such a situation and the opinion of the International Court of Justice
in tlw second phase of the Interpretation of EYea:;% '.r‘r:eol:ios. I.C.J. R_epgrts 1950.
pp. 22R and 22n: and the advisory opinion of the 11rt 4-1 tlat jrcua1  Court of tiJtlst.ict=  ill
the ApRllcabilifv  of the Obliuation to Arbitrate u!r!fc.t  se!:!-.i&n  21 of the United__- ._.
Na-tA.onsHeaduuarters  Aaement of 26 June 1941 (I.r'.*l. l?ep!:1fts 1988, p. 12). Tt>
remedy this impasse. an alternative appointing aut-l>rsl i t i: nl;+y be chosen. This would
allow the appointment to be made by the appointing authority if one party fails to
appoint its member within a specified period of time.
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the period within which the individuals assigned the duty to make such necessary
appointments have to discharge the duty (e.g., within 60 days from the date of the
reference of the dispute to arbitration) m/ and also the time period within which
the parties to the dispute are required to make their respective initial
appointments to the tribunal (e.g., 30 days from the same date of reference of the
dispute to arbitration) m/ in accordance with terms of the applicable treaty.
The provisions also address the questions of filling any vacancy which may occur in
the tribunal and usually stipulate that such vacancies are to be filled in the same
manner as the initial appointment. =2/

179. Some arbitral tribunals are composed of individuals appointed by the parties
relying upon a pre-constituted list of arbitrators such as that of the Permanent
Court of Arbitration established under the 1899 and 1907 Hague Conventions, m/
while other arbitral tribunals are composed without the benefit of a
pre-constituted list. m/ In both types of arbitrations, however, the question of
nationality and the qualifications of arbitrators are usually addressed. In some
cases, the parties stipulate in the arbitration agreement specific qualifications
of the individuals appointed as arbitrators. ;Li35/

(c) Rules of Procedure

180. Some compromis, after specifying certain rules of procedure, leave the
determination of the remaining procedural questions entirely to the arbitration
tribunal. For example, one comuromis provided that "the Tribunal shall, subject to

E@/ United Nations Convention on the Law of the Sea, annex VII, article 3,
and annex VIII, article 3.

u/ Ibid.

1;F2/ Ibid.

m/ See articles 15 and 37 respectively of the 1899 and 1907 Hague
Conventions for the Pacific Settlement of International Disputes. See also the
1982 United Nations Convention on the Law of the Sea, annex VII, article 2, and
annex VIII, article 2. The list referred to in annex VII is for the arbitration
tribunal composed of judges or prominent international lawyers, while that in
annex VIII is for a special arbitration tribunal composed of individuals who are
not necessarily lawyers but experts in the subject-matter of the law of the sea
dispute.

1X$3/ See, e.g., article 22 of the 1928 Cene~ (:r!~r-al Act for the Pacific
Settlement of International Disputes.

.JJs/ Compare article 2 (1) of annex VII and ;\rljf*lrv Z (3) OF Annex VIII of the
t!bRZ United Nations Convention on the Law of the Se:r ntrrl n*.ticles 23 and 44 of the
1899 and 1907 Hague Conventions respectively.
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the provisions of this comnromi& determine its own procedure and all questions
affecting the conduct of the arbitration." UB/ Another comnromis granted a broad
competence to the arbitrator in the determination of its own rules of procedure.
It provided that "the arbitrator shall decide any questions of procedure which may
arise during the course of the arbitration." 1371 Similarly, a broad competence
was provided for another tribunal. The comnromis of that tribunal stated that "the
Court shall, subject to the provisions of this Agreement, determine its own rules
of procedure and all questions effecting the conduct of the arbitration*'. EL41
Another formulation of a broad language is found in a comnromis which read: The
arbitrator shall have the necessary jurisdiction to establish procedure and to
dictate without any restriction whatsoever other resolutions which may arise as a
consequence of the question formulated, and which, in conformity with his
judgement, may be necessary to expedite to fulfil in a just and honourable manner
the purposes of this Convention". U/ Some gomnromis, on the other hand, have
used a more restrictive language in granting full competence to the tribunal to set
rules of procedure. For example, one comnromis, after specifying rules of
procedure for the arbitration tribunal, provided that: "In determining upon such
further procedure and arranging subsequent meetings, the tribunal will consider the
individual or joint requests of the agents of the two governments*'. &$Q/ Another
agreement instructs the tribunal to ascertain the views of the parties before
determining a particular rule of procedure. &Q/

U-61 Article V of the ComoromiS of 22 January 1963 between France and the
United States regarding the interpretation of the Air Transport Services Agreement,
UNIRAA, vol. XVI, p. 9.

1371 Article 5 of the Comnromis of 23 January 1925 between the United States
and the Netherlands regarding the &Qand of Palmas case, ibid., vol. II, p. 829.

m/ See article 3 of the Compromis of 10 July 1975 between France and the
United Kingdom regarding the delimitation of their continental shelf, ibid.,
vol. XVIII, p. 5.

1391 See article 1 of the Mpromis of 12 January 1922 between the United
Kingdom and Costa Rica regarding certain claims against Costa Rica (Tinoco case),
League of Nations, Treaty Series, vol. XVII, p. 151.

ISQ/ The Convention of 3 August 1935 between the United States and Canada
concerning the settlement of difficulties arisins Fvonr -p?tation of a smelter at
ttai 1, IlNTRAA, -Sol. IIT, y. 1907.

1.4.11 The Treaty for Conciliation, Judicial SalrI- 1-11~rlt atId Arbitration (with
annexes) of 7 July 1965 between the United Kinqdorrr r$l 1:~ oat' Britain and Northern
Ireland and Switzerland, United Nations, Treatv Series, vol.. 605, p. 205.
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(d) Qolicable law

181. Parties to an arbitration may agree on the law that the tribunal should apply
to their disputes. Some arbitration agreements require that specific rules be
applied 1421 and some only make a general reference to the applicable law. Many
arbitration agreements specifically stipulate international law as the applicable
law, 1431 and some call for the application of the principles of international
law. 1441 Some arbitration agreements have remained silent on this issue. In such
cases a solution has been recommended in article 28 of the 1949 Revised General
Act. Accordingly, if nothing is laid down in the arbitration agreement on the law
applicable to the merits of the dispute, the tribunal should apply the substantive
rules enumerated in article 38 of the Statute of the International Court of
Justice. m/

:;

182. Still other arbitration agreements have chosen principles of equity, justice,
equitable solution, etc., as applicable to the dispute. 1461 The application of
these principles is recommended by article 28 of the 1949 Revised General Act as
the last resort, where there is no applicable law as enumerated in Article 38 of
the Statute of the Court. Article 28 of the Revised General Act reads:

"If nothing is laid down in the special agreement or no special agreement
has been made, the Tribunal shall apply the rules in regard to the substance
of the dispute enumerated in Article 38 of the Statute of the International
Court of Justice. In so far as there exists no such rule applicable to the
dispute, the Tribunal shall decide ex aeauo et bono." &&Z/

1421 See the Treaty of Washington of 6 May 1871. which constituted the basis
for establishing the Alabama claims tribunal between the United States and the
United Kingdom, in Moore, International Arbitrations, vol. I, p. 547. See also the
Treaty between the United Kingdom and Venezuela regarding the determination of the
boundary line between the Colony of British Guiana and Venezuela, in Parry,
Consolidated Treaty Series, vol. 184, p. 188.

1431 See, e.g., those mentioned in Systematic Survey ..L, m, note 105,
p* 117.

1441 Ibid.

l&s/ United Nations, TrCaM&_s, vol. 71, p* 101. A similar provision has
appeared in numerous arbitration agreements. See Systematic Survev . . . . mr
note 105, pp. 117 and 118.

1461 See, e.g., the "equitable solution” pr i nt.4  Ill*- ;IPP 1 isd by the 1872
alhi! ~.a.l tribunal in the Delagea-+Bal  case (Groat f!? it ;);I? Y.---- F'qrtugal); the 1907
flvwwlary  arbitration between Colombia and Ecuaclo~  : ;111fl 1 11~' 1 RQ3 Bering-Sea  case
(Great  Britain y. United States): and the plat.h-At-1  n!~t.i.:*. (.:(2aQt  Fisher 49-e case::
(Great Britain v. United States).

I--/ United Nations, Treatv Series, vol. 71, p. 101.
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(e) Me&hods of work and proceedings before the tribunal

183. Parties to a dispute submitted to an arbitral tribunal are represented by
agents whose appointment and powers may be stipulated in the comoromis 1481
indicating the time-period within which they are to be appointed. &?&!I Such agents
are usually entitled to nominate an assistant agent as occasion may require, and
may be further assisted by such advisers, counsel and staff as the agent deems
necessary.

184. The agents of the parties to the dispute file written.pleadings which may be
limited to memorials and counter-memorials &B/ and which may be submitted in the
order and within the time-limits determined by the Tribunal. Such determination
may also be made by the tribunal with respect to the oral proceedings 1511 and
relevant documentary evidence. Thus, in the comorom& relating to the arbitration
of a boundary dispute, the following was stipulated:

"The Court of arbitration shall, subject to the provisions of the present
Agreement (Compromise), after consultation with the Parties, determine the
order and dates of the delivery of written pleadings and maps and all other
questions of procedure, written and oral, that may arise. The fixing of the
order in which these documents shall be delivered shall be without prejudice
to any question or of burden of proof." 1521

l-481 While some cornProm& do not address specifically the question of agents
as such, parties to the dispute proceed to be presented by their agents in the
tribunal. See, e.g., the 30 June 1964 ComDromis of arbitration between Italy and
the United States concerning their mutual air transport agreement, ibid., vol. 529,
P. 314.

1491 While some cQmmaromis do not address the question of time-limits for the
appointment of the agents, see the 22 January 1963 Comoromis of arbitration between
France and the United States, ibid., vol. 473, p. 3; others have stipulated a
time-limit. See, e.g., the 14-day period stipulated in the France-United Kingdom
co.mp.romi~ of 10 July 1975, UNIRAA, vol. XVIII, p. 5, article 4, and also in the
24 February 1955 Comoromis between Greece and the United Kingdom in the Ambatielos
arbitration, ibid., vol. XII, p. 88, article 4.

1501 See, e.g., article 5 in the Ambatielos ark{ &ation, ibid.

I.511 Some &xmpromis Ao not provide for nrsl ~~~*l*r.c~nrli~lrl~, while nthers leav- it
to ti!p determination ot the tribunal as approp~iar-.

152/ Ibid., vol. XVI, p. 119. A similar pro:ii.:i'*r~  1.:;~:: xtipulated in the
R2 ,lq~ly 1971 compromise between Argentina and (Ihilc- r"~~~r'o?  )I i nq the Beagle Ch~nal
arbitratiqn. See Umd. 4781._ _..
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185. With respect to the question of documentary evidence, article 75 of the 1907
Hague Convention provided that "the parties undertake to supply the tribunal, as
fully as they consider possible, with all the information required for deciding the
dispute." m/

186. As appropriate, arbitral tribunals have also heard witnesses on behalf of
parties to the dispute and have also made use of expert witnesses providing expert
opinion to the tribunal in a given issue, as may be explicitly stated in a
comuromis. m/ The arbitrators as well as the parties to the dispute have the
right to cross-examine such witnesses in the manner stipulated in a
comxromis. J.551 These methods of work are usually employed in boundary disputes
with respect to which arbitral tribunals also exercise the right to conduct their
own investigations and, with the consent of the parties, visit the localities of
the dispute.

(f) Seat and administrative aspects of an arbitral tribunal

187. The seat of the arbitral tribunal is usually specified in the wrornh.
Where there is no such specification, the Tribunal itself may, as recommended by
its president, m/ determine where to conduct its business.

188. The arbitration agreement can also specify the place where the tribunal shall
hold its first meeting and leave the choice of the place for subsequent meetings to
the tribunal. The choice of the seat of the tribunal is made on the basis of
administrative convenience and financial considerations. For example, when the
tribunal is required to work in two languages, it would be easier to hold its
meetings in a place where there was easy access to interpreters and translators as
well as clerks who could work in both languages. There are other administrative
and technical considerations which would come into consideration in choosing the
place of the tribunal.

&53/ As to the question of burden of proof, it was for example agreed in one
case that the matter rests squarely upon the party claiming the existence of an
obligation which is allegedly breached. See the arbitration between Greece and the
United Kingdom in the Diverted Cargoes case, UNIRAA, vol. XII, p. 53, at p. 70;

.English text in Jnternatzona1 Law ReDor& (Lauterpacht, ed., 19551, p. 825.

m/ See, e.g., the 30 July 1954 Qmsromia between the United Kingdom and
.Saudi Arabia, United Nations, Treati  Series , vol. 201, p. 317, articles 7 and 10.

12-51 See, e.g., the 30 June 1965 CompromiF ha~wc,cl~r  India and Pakistan
regarding boundary arbitration, UNIRAA, vol. XVfT,  1’. ‘). r7t~l the 16 July 1930
!zomPra between Guatemala and Honduras, ibid., ~8~1. 11. 1'. 1312.

15.6/ See, e.g., article 5 of the 10 July 1975 f:ompromis between France and the
United Kingdom in the case concerning the delimitation of the continental shelf,
ibid., vol. XVIII, pp. 5 and 6.
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189. Arbitral tribunals are usually assisted by a secretariat or a registry. The
function of the registry is to act as a channel for communication between the
parties and the tribunal, to arrange for the custody of papers and documents
submitted to the tribunal, to provide interpreters and translators and to conduct
all administrative matters of the tribunal. Standing tribunals, which deal with a
number of disputes over a long period of time, normally have an organized
secretariat established in accordance with the comnromiz. For ad hoc tribunals,
the parties may agree to empower the tribunal or its president to appoint a
secretary or a registrar and such supporting staff as may be necessary. The
parties may also agree to appoint jointly a secretary or a registrar, and each
appoints supporting staff in equal numbers.

(g) EXDenSeS  of an arbitral tribunal

190. Two kinds of expenses are involved in an arbitration proceeding. One relates
to the preparation of each party's case and its presentation to the arbitral
tribunal. Such expenses include for example, counsel's fees, experts' fees,
expenses for gathering of evidence, translation of documents, travel and so forth
which are borne by the parties themselves. Other expenses include the common
expense of the arbitral tribunal, such as the arbitrators* fees, the salary of the
registrar and the staff of the arbitral tribunal, interpreters, clerical facilities
and so forth.

191. Parties to the disputes bear their own expenses and share the administrative
costs of the tribunal. In common practice the arbitrators' fees are borne equally
by both parties. Occasionally, however, some comnromis. provide that each party pay
the fees of their appointed arbitrator. m/ If the parties provide technical
assistance to the arbitral tribunal, each party is responsible for the remuneration
of its own expert.

3. Outcome of arbitration and related issues

192. The outcome of an arbitration is an award which is binding upon the parties to
the dispute. Invariably, in all the Somnromis, parties to the dispute further
stipulate that they undertake to abide by the decision of the arbitral tribunal in
question.

193. The arbitral awards are usually in writing, signed and dated. Depending upon
the rules of procedure adopted by a particular tribunal, certain comnromiR
specifically provide that the decision of the tribunal would be adopted by a

---
/

1571 See, for example, the Convention for az.hik-,;~@  icy *IF questions reaarclirrg ;
thy? .rurisdictional Rjqhts in Bering Sea of 29 Fel~*~l:r?!-  IRrl?, in Moore,
f~te~nnatiQnaI_A_rb.i~~~p_~,  vol. 5, p. 4762, atticsIn I%: (1~ TQmpromis of
16 June 1930 between Honduras and Guatemala, UNIRAA. v-1. II, p. 1313, article XIX:
and the @mrornb of 22 January 1963 between the Unit-.& Stetes and France, ibid.,

i

vol. XVI, p. 9, article VIII,



majority vote of its members, m/ while others also give arbitrators the right to
file a separate or dissenting opinion. B/

194. After an award has been rendered, it may be subject to correction or revision
in connection with obviaue errors such as clerical, typographical or arithmetical
errors especially as suggestad in the ILC Model Rules. Ihp/ An award may also be
subject to interpretation. Article 82 of the 1907 Hague Convention provides for a
general competence for the arbitral tribunal which rendered the award to interpret
it. m/ Some arbitration agreements have contemplated the possibility of the
interpretation of the award. &&2/ The mmoromis may also indicate that the award
as rendered should be made public on the date agreed by the parties. u/

195. The last stage of arbitration is the execution of the arbitral award.
Depending upon the nature of dispute in question, parties may include in the
comnromis the necessary steps to be taken towards the execution of the award. For
example, in a boundary dispute, the parties may agree to establish another
commission or appoint experts to designate the boundary once the award is
rendered. According to the 1907 Hague Convention, any dispute that may arise
between the parties concerning the interpretation or execution of the award shall,
in the absence of an agreement to the contrary, be submitted to the arbitral
tribunal which pronounced it. m/

&5?3/ See, e.g., article VI of the 22 January 1963 &mDrornis between the United
States and France in the case concerning the Interpretation of their mutual Air
Transport Services Agreement, ibid., vol. XVI, p. 9.

Iti91 See, e-g., article 9 of the 10 July 1975 Comnromis between the United
Kingdom and France in the case concerning the delimitation of the continental
shelf, n, note 156, p. 5, at p. 6.

Lhp/ See article 31 of the Model Rules, in The Work of Inwtioga3 Law
Cozxzission, sunra, note 105, p. 154.

I../ This competence is limited only to an agreement contrary to such review
procedure between the parties.

m/ See, for example, the Treaty for Conciliation, Judicial Settlement and
Arbitration (with annexes) between the United Kingdom and Switzerland, United

.Wations, m*v Se-, vol. 605, p. 205, article 34. See also the cornprom& of
1963 and 1977 between France and the United States, U?JXRAA, vol. XVI, p. 7, and
vol. XVIII, p. 3, respectively.

J.631 See, e.g., article VI (b) of the Franc--~ltlit  ~1 !:I ntps mm-rnis cited
sup_ra, note 158.

m/ See article 82 of the 1907 Hague Conventiolj rl)t the Pacific Settlement of
International Disputes, w, note 21,



G. Judicial settlement

1. Main characteristics. leual framework and functions

196. States parties to a dispute may seek a solution by submitting the dispute to a
pre-constituted international court or tribunal composed of independent judges
whose tasks are to settle claims on the basis of international law and render
decisions which are binding upon the parties. This method is generally referred to
as judicial settlement, which constitutes one of the means of the peaceful
settlement of international disputes set out in Article 33 of the Charter of the
United Nations.

193. The first international court of a world-wide scale was the Permanent Court of
International Justice, which was created by the Covenant of the League of Nations
in 1922. It was succeeded by the International Court of Justice, established in
1946 as a principal organ of the United Nations. Under Article 36 of its Statute,
the International Court of Justice has general jurisdiction in "all cases which the
parties refer to it and all matters specially provided for in the Charter of the
United Nations or in treaties and conventions in force." Another international
institution for judicial settlement is the International Tribunal for the Law of
the Sea, provided for under the 1982 United Nations Convention on the Law of the
Sea, 1651 with jurisdiction over law of the sea disputes.

198. Both judicial settlement and arbitration make recourse to an independent
judicial body to obtain binding decisions, as pointed out in the previous section.
Arhitral tribunals, however, are essentially of an ad hoc nature, and are composed
of judges selected on the basis of parity by the parties to a dispute who also
determine the procedural rules and the law applicable to the case concerned.
International courts and tribunals, by contrast, are pre-constituted inasmuch as
they are permanent judicial organs whose composition, jurisdictional competence and
procedural rules are predetermined by their constitutive treaties. Furthermore,
judicial settlement may be distinguished from arbitration in that the decisions of
international courts and tribunals are, as a rule, not appealable. The Statute of
the International Court of Justice provides in its Article 60 that "the judgment
[of the Court) is final and without appeal". m/ The only exceptions to the rule
concern questions of scope or execution of judgment, which may be subject to
further decisions, though of the same court. Thus, Article 60 of the ICJ Statute
provides further that "in the event of dispute as to the meaning or scope of the

lh5/ Article 287 (1) (a) and annex VI, article 1 (1). The Tribunal, as well
as its Seabed Dispute Chamber, having jurisdiction in disputes with respect to
activities in the Area, is to be established upon entry into force of the
Convention.

1661 Similar provisions are found in article 'r,: **I ths 1950 European
Convention for the Protection of Human Rights (Unj.(:.mfl  FJat.ions. T~!ea&y Series,
vol. 213, p. 221), article 67 of the 1969 America)! ':r*~)t-??i!ir)n on Human Rights
(I~M~.r.~&~Ba&&gzkMateriB1B~  vol. TX, p. 673) RW~ :lI-tiC*lb  296 of the United
Wations Convention on the Law of the Sea (United Nations publication, Sales
No. E.83.V.5), pm 101.
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judgment, the Court shall construe it upon the request of any party". m/ The
degree of finality of decisions of arbitral tribunals, on the other hand, depends
on what is specifically agreed upon in a mpromis, which may provide for the
possibility of decisions being subject to an appeal before international
courts. &@I

199. It may also be pointed out that because international courts or tribunals are
pre-constituted institutions, they are &so fact9 better suited than ad hoc
arbitral tribunals - which take longer to constitute - to deal with urgent matters
such as requests for interim (provisional) measures of protection. m/ Moreover,
owing to the same characteristic as permanent institution, an international court
such as the International Court of Justice appears to be better suited for
developing uniform jurisprudence of international law than ad hoc arbitral
tribunals. Such jurisprudence is developed by the courts while exercising
jurisdiction on contentious cases between States, 1701 or advisory jurisdiction on
legal questions referred to it by an international organization and relating to
disputes between States, between States and international organizations and those
between international organieations. u/ As the principal judicial organ of

1571 See, e.g., the Chorzow Factory Case (Germany p. Poland), P.C.I.3.
Series A, No. 13, p. 4, Application for revision and.interpretation of the judgment
of 24 February 1982 in the case concerning the Continental Shelf (Tunisia Y.

Libya), I.C.J. ReDOrtS 1985, p. 192, Request for interpretation of the Judgment on
the Asylum case of 20 November 1950 (Colombia y. Peru), I.C.J. Reports 1950, p= 395
(request declared not admissible), Haya de la Torre (Colombia y. Peru), I.C.a.
Reports 1951, p. 71.

U&3/ See, e.g., Appeal from a judgment of the Hungaro-Czechoslovak Mixed
Arbitral Tribunal (Hungary Y. Czechoslovakia), P.C.I.J. Series A/B No. 61, p. 208,
Societ& Conxnerciale de Belgique (Belgium y. Greece), P.C.I.J. Seriis A/B, No. 78,
p* 160, Arbitral Award Made by the King of Spain on 23 December 1906 (Honduras y.
Nicaragua), I.C.J. ReDOrtS 1964, p. 191.

&!ZU See, e.g., Article 41 of the ICJ Statute and paragraph 5 of article 290
of the Law of the Sea Convention. A substantial number of cases involving interim
measures of protection exist. In the case of the International Court of Justice,
such cases include: Nuclear Tests (Australia y. France), Order re. Interim
Measures, I.C.J. Reports 1973, p. 135; Fisheries Jurisdiction (United Kingdom y.
Iceland), Order re. Interim Measures, I.C.J. ReDorts 197a, p. 12; Fisheries
Jurisdiction (Federal Republic of Germany y. Iceland), Order re. Interim Measures,
I&J. Reports 1972, p. 30.

SzP_/ See para. 200 below.

ITI./ Bee, e.g., XC,7 advisory opinions on t1w Ittt-tttatirtt~ql  Status of South
W@S(. hfr-ica (.I.C.J. ReDorts 1950, p. 128) (diSptl~P Isr*t.w.+eu tire Union of South
ALrjt:a and certain members of the United Nations rvI.rvt Iraq trt the application of the
maudate to South West Africa): Effect of Awards of ('rwtVcltt::wtion  made by the Unitnrl
Nations Administrative Tribunal (J.C.J. Reaorts 1954, 1~'. 4'1); Voting Procedure on
Questions relating to Reports and Petitions concerning the Territory of South West
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the United Nations, the International Court of Justice has also a quasi-appellate
jurisdiction for the decisions of administrative tribunals established within the
United Nations system. ;122/ These pre-constituted forums, whether of a regional or
world-wide scale, appear also better suited than arbitral tribunals to rule on
questions of international law raised in cases before domestic courts, thereby
exercising secondary jurisdiction, where such jurisdiction is conferred. m/

. . .2. Resort to lu&$za 1 settlement

200. A brief analysis of both the Permanent Court of International Justice and the
International Court of Justice indicates that, of the cases referred to those
courts for judicial settlement , many involve questions of interpretation or

(continued)

Africa (I.C.J, p. 67); Admissibility of Hearings of Petitioners by
the Committee on South West'Africa (1.C J. ReDorts 1956, p. 23): Constitution of
the Maritime Safety Committee of the Iniergovernmental  Maritime Consultative
Organization (J.C.3. ReDOrtS 1960 p. 150); Certain Expenses of the United Nations
(I.C.J. ReDOrtS 1962, p. 151); Leial Consequences for States of the Continued
Presence of South Africa in Namibia (I.C.J. ReDOrtS 1971, p. 16): Western Sahara
(I.C.J. Reports 1975, p. 12); Interpretation of the Agreement of 25 March 1951
between WHO and Egypt (I.C.J. ReDorts 198Q. p. 730): Applicability of the
Obligation to Arbitrate Under Section 21 of the United Nations Headquarters
Agreement of 26 June 1947 (I.C.J. ReDOttS 1988, p. 12).

*r72/ See, e.g., ICJ Advisory Opinions on Judgments of the Administrative
Tribunal of the International Labour Organisation (ILO) upon complaints made
against the United Nations Educational, Scientific and Cultural Organixation
(UNESCO) (I.C.J. Reports 1956, p* 77); Application for Review of Judgment No. 158
of the United Nations Administrative Tribunal (3.C.J. ReDorts 1973, p. 166);
Application for Review of Judgment No. 273 of the United Nations Administrative
Tribunal (I.C.J. ReDorts 1982, p. 325); Application for Review of Judgment No. 333
of the United Nations Administrative Tribunal (I.C.J. ReDorts 1987, p. 18).

U/ See, e.g., the functions of the Court of Justice of the European
Coxwunities under article 177 of the Treaty establishinq the European Economic
Community of 25 March 1957, infra, note 181. Unrk v t h!:; pl.ovision,  the Court may
he c*oucerned with questions of interpretation (ol ph.* 'r'ct?at)-.  of acts of Community
inst,i tutious atul of the statutes of bodies set 111.1 11; t Iic- r'orlnCi1) or with questirllls
of the validity (of acts of Community institution!:). !:oc .?las the functions of the
#'ourI: of Justice of the Benelux Union under article f; or the Treaty concerning thp
Creation and the Statute of a Benelux Court of Justice of 31 March 1965, infra,
note 182.
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application of treaties, m/ or concern specific problems such as (a) those
relating to sovereignty over certain territories and frontier disputes: m
(b) those concerning maritime delimitations and other law of the sea disputes; &Z6/
(c) those arising from the law of diplomatic protection of nationals

1741 S.S. Wimbledon (France, United Kingdom, Italy, Japan y. Germany),
P.C.I.J. Series A, No. 1, p. 15); Treaty of Neuilly (Bulgaria y. Greece), P.C.I.J.
Series A, No. 3, p. 4; Mavrommatis Jerusalem Concessions (Greece y. United Kingdom)
F.C.I.J. Series A, No. 5, p. 6; Certain German interests in Polish Upper Silesia
(Germany y. Poland), P.C.I.J. Series A, No. 7, p. 4; Rights of Minorities in Upper
Silesia (Germany y. Poland), P.C.I.J. Series A, No. 15, p. 4: Chorzow Factory
{Germany p. Poland), P.C.I.J. Series A, No. 17, p. 4: Territorial Jurisdiction of
the International Commission of the River Oder (United Kingdom, Czechoslovakia,
Denmark, France, Germany, Sweden y. Poland) P.C.I.J. Series A, No. 23, p. 5; Free
Zones of Upper Savoy and the District of Gex (France v. Switzerland), P.C.I.J.
Series A/B, No. 46, p. 96; Interpretation of the Statute of the Memel Territory
(United Kingdom, France, Italy, Japan y. Lithuania), P.C.I.J. Series A/B, No. 49,
p. 294: Pajzs, Csaky, Esterh&zy Case (Hungary y. Yugoslavia), P.C.I.J. Series A/B,
No. 68, p. 30; Diversion of Water from the Meuse (Netherlands v. Belgium), P.C.I.J.
Series A/B, No. 70, p. 4; Asylum Case (Colombia v. Peru), I.C.J. ReDOrtS 195Q,
p. 266: Rights of Nationals of the USA in Morocco (France y. USA), I.C.J. ReDorts
1952. p. 176; Ambatielos (Greece p. United Kingdom), I.C.J. ReDOrtS 1953, p. 10;
Application of the Convention of 1902 governing the Guardianship of Infants
(Netherlands y. Sweden), J.C.J. ReDorts 1958, p. 55; US Diplomatic and Consular
Staff in Tehran (USA y. Iran), I.C.J. ReDOrtS 1980, p. 4. Cases which were not
decided upon on the merits because the Court declared itself incompetent, but where
one of the parties wanted the Court to judge upon the interpretation or application
of treaties: .Phosphates in Morocco (Italy y. France), P.C.I.J. Seraes A/& No. 74,
p. 10; Anglo-Iranian Oil Co. (United Kingdom p. Iran), I.C.J. ReDOrtS 1952, p. 93:
Monetary Gold Case (Italy y. France, United Kingdom, USA), 3.C.J. Reports 1954.
p. 19: Certain Norwegian Loans (France y. Norway), I.C.J. Reports 1957, p. 9:
Northern Cameroon (Cameroon y. United Kingdom), I.C.J. Renorts 1963 I p. 15; South
West Africa (Ethiopia p. South Africa), I.C.J. ReDOrtS 1966, p. 6.

m/ Status of Eastern Greenland (Denmark y. Norway), P.C.I.J. Series A/B,
No. 53, p. 22; The Minquiers and Ecrehos (France p. United Kingdom), 1.C.J. RePorti
19x, p. 47; Sovereignty over certain frontier land (Belgium Y. Netherlands),
.C,J. p. 209: Temple of Preah Viht$ar (Cambodia y. Thailand), I.C.J.I
ReDOrtS 1961, p. 6;'Frontier dispute (Burkina Faso y. Mali), I.C.J. ReDOrtS 1986,
p. 554; Land, Island and Maritime Frontier Dispute (El Salvador y. Honduras),
pending case (Chamber).

1-1 Fisheries (United Kingdom y. Norway), ~,~'.~r..-ROp%~rts 1951, p. 116: North
Sea f'ontinental  Shelf (Federal Republic of Germany . . . Ire~11iil1.k. Federal Republic of
Gcrm:lny _v. Netherlands), J.C.J. Reperts 1969, p. fJ: Fir,h**rj*!n Jurisdiction (IJnitac1
Kingdom y. Iceland, Federal Republic of Germany v. Ir.~*l;rr>d).  J.C.J. ReDOrtS 1974.
PP. .? and 175: Continental Shelf (Tunisia y. tihys). LL;..,!:-Renorts 1982, p. 18:
Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada y. United
States of America), 2.C.J. Reports 1984, p. 246 (Chamber); Continental Shelf
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abroad: m/ (d) those arising from circumstances relating to the use of
force; m/ and (e) cases involving enforcement of contracts and violation of
certain principles of customary international law. 1791

201. Further examples of the type of cases for which resort to judicial settlement
is envisaged are also found in a number of regional treaties which established
courts for the settlement of certain disputes. Thus, the European Court of Human
Rights and the Inter-American Court of Human Rights, created respectively by the
European Convention on Human Rights of 4 November 1950, and the American Convention
on Human Rights of 22 November 1969, have jurisdiction in matters relating to human

(continued)

(Libya y. Malta), I.C.J. Renorts 1985, p. 13: Aegean Sea Continental Shelf (Greece
Y. Turkey), I.C.J. Reoorts 1978, p. 4 (case not decided upon on the merits because
the Court found itself incompetent); Maritime Delimitation in the Area between
Greenland and Jan Mayen (pending case).

1771 Oscar Chinn (United Kingdom y. Belgium), P.C.I.J. Series A/B, No. 63,
p. 65; Nottebohm (Liechtenstein y. Guatemala), I.C.J. Reports 1955 p. 4; Barcelona
Traction Light and Power Co. (Belgium y. Spain), I.C.J. Reports 1;7Cl, p. 4 and
Eletronica Sicula Spa (United States y. Italy) (Chamber). In addition, there were
also cases declared inadmissible because of the non-exhaustion of local remedies:

.Panevezy-Saldutiskis Railway (Estonia y. Lithuania), P.C.I.J. Series AIQ, No. 76,
p. 4: Interhandel (Switzerland y. United States of America), I.C.J. Reoorts 1959,
p. 6. .

1781 Corfu Channel Case (United Kingdom y. Albania), I.C.J. Reports 1949,
p. 4: Military and Paramilitary Activities in and against Nicaragua (Nicaragua y.
United States of America), I.C J. Renorts 1986, p.
Actions (Nicaragua y. Honduras;,

14: Border and Transborder Armed
I.C.J. Reports 1988, p. 69.

1791 S.S. Lotus (France y. Turkey), P.C.I.J. Series A, No. 10, p. 4 - dispute
on the question of jurisdiction over an incident aboard a ship on the high seas;
Payment of various Serbian loans issued in France (France y. United Kingdom of

.Serbs, Croats and Slovenes), P C.I,J Series A, No. 20121, p. 5: Payment in gold of
Brazilian Federal loans contra;?ted i: France (France v. Brazil), P.C.I.J. Series,
No. 20121, p* 92 - disputes over form of repayment: T.iqhbh-use  Case between France
and c:reece (France .y. Greece), _P.C. I. J. Series A/P. Ilr*. 'II ..- succession to a
contract concession, Corfu Channel Case (Albania v. Ilt)it.?rl Kingdom), I.,CIJ.--Reports
.le'Jy, p* 244 - assessment of compensation: Right (jr: F'RS~.age over Indian Territoty
(Portugal y. India), I.C.J. Reoorts 196Q, p. 6 - estl?bJ. ir:hmcnt of the existence of
a customary law; Appeal relating to the jurisdiction of the ICAO Council (India p.
Pakistan), J,C.J, Reports 1972, pm 46 - appeal of an ICAO decision.
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rights violations in connection with the provisions of these agreements. m/ In
the area of regional economic integration, the Convention of 25 March 1957 relating
to Certain Institutions Common to the European Communities m/ created the Court
of Justice of the European Communities to exercise jurisdiction in matters
concerning the European Coal and Steel Community, the European Economic Community
and the European Atomic Energy Community. The Treaty concerning the Creation and
the Statute of a Benelux Court of Justice of 31 March 1965 m/ confers upon the
Court jurisdiction over questions of interpretation regarding rules of law conmxon
to the Benelux countries (e.q., treaty provisions or decisions of the Committee of
Ministers) for the purpose of ensuring uniform application of these rules by their
national courts or by the Benelux Arbitral College. The Treaty Creating the Court
of Justice of the Cartaqena Agreement of 28 May 1976 UQ/ confers upon the Court
jurisdiction in matters relating to the interpretation and application of the
Agreement of Sub-regional Integration of the Andean Group of 21 May 1969 U!W
concluded by five members of the Latin American Free Trade Association (LAFTA). AS
regards the matter concerning the peaceful use of nuclear energy, the Convention on
the Establishment of a Security Control in the Field of Nuclear Energy of
20 December 1957 U$5/ established the European Nuclear Energy Tribunal before which
decisions of the European Nuclear Energy Agency concerning the scope of security
controls can be appealed by States parties to the Convention or by affected
enterprises. On the question of State immunities. the Additional Protocol to the
European Convention on State Immunity of 16 May 1972 _1_86/ created the European
Tribunal for the purpose of determining cases concerning alleged breach of the
rules of State immunity contained in the Convention.

m/ Cases dealt with by the European Court of Human Rights have been
concerned, for example, with (a) physical integrity; (b) prohibition of forced
labour; (c) right to liberty and security of person; (d) right to a fair trial;
(e) right to respect for private and family life, home and correspondence:
(f) freedom of expression; (q) right of peaceful assembly; (h) trade union freedom;
(i) right of property; (j) right of education: and (k) right to free elections.
Cases dealt with by the Inter-American Court of Human Rights included those
referring to: (a) violation of the right to life; (b) violation of personal
security through the practice of torture: (c) lack of due process: and (d)
arbitrary detention.

. . . .m/ Treatks Establz&nq the Euro-n Communltie8 (1973).

m/ M&morial du Grand-Duch4  de Luxembourg, Recue il l . .de Leg&s&&&on 1973,
II, A, p. 984.

I-4.W International Leffal Mater&&s, vol. XVIII, p. 1203.

lSq/ Ibid., vol. VIII, p. 910.

1851 Karin Oellers gt al., Q&?&tes Sett&~str~:...>rt  F'[1bIir: Internat_ipn&-Law,
p. 620.

.sBb/ ExDlanatory Reports on the European Convention or1 States Immu~d thR
Additional Protocol, Council of Europe (1972), pp. 49-65, 67-72.
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3. Institutional and procedural aspects

(a) Jurisdiction. comoetence and initiation of the nrocess

202. Settlement of international disputes by international courts is subject to the
recognition by the States concerned of the jurisdiction of the courts over such
disputes. m/ The recognition may be expressed by way of a special agreement
between the States parties to a dispute (compromis) conferring jurisdiction upon a
court in a particular dispute, or by a cornpromissory clause providing for agreed or
unilateral reference of a dispute to a court, or by other means. In the event of a
dispute as to whether a court has jurisdiction, the matter is settled by the
decision of the court. m/ For example, the court may rule on questions of
competence or other substantive preliminary objections that can be raised by a
respondent State, l&/ and also those relating to procedural preliminary objections
under the rule of exhaustion of local remedies. m/

(i) Special agreement

203. Article 36, paragraph 1, of the Statute of the International Court of Justice
provides that the "jurisdiction of the Court comprises all cases which the parties
refer to it". which is done normally by way of notification to the Registry of a
special agreement (comeroml&) concluded by the parties for that purpose. The
Special Agreement of 23 May 1976 concerning the Delimitation of the Continental
Shelf (Libya/Malta), for example, provides:

"The Government of the Republic of Malta and the Government of the Libyan
Arab Republic agree to recourse to the International Court of Justice as
follows:

"Article I,

18_1/ For cases in which the International Court of Justice found that it could
not accept jurisdiction because the opposing party did not recognize its

;:
"

jurisdiction, see I.C.J. Yearbook 1987-1988,  p. 51, note 1. r

m/ ICJ Statute, Article 36, paragraph 6. Li

&l&p/ Objections to jurisdiction have been taken in the International Court of
Justice on several grounds, such as: (a) that the instrument conferring
jurisdiction is no longer in force: see, e.g., Temple of Preah Vihear (Cambodia y.
Thailand), Z.C.J. ReDOrtS 1961, p. 17; or not applicable (e.g., Aerial Incident of
10 March 1953 (United States y. Czechoslovakia), I.C.J. R!?DOrtS 1956 , p- 6): or the
dispute is excluded by virtue of a reservation to the instrument (Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States),
I.C.J. ReDOrtS 1984 p. 392); or (b) that the dispute is not admissible for reasons
of jus-standi. (e.g.1 South West Africa (Ethiopia !:. !:**~jrll  Aft ica, Liberia v. South
hfriva), I.c,J.,,R_g~~r-t.~_1..96-~,  p. 319); or non-exIl;l~l~:t if111 .?I Inca1 remedies
(P-U., Interhandel (Switzerland v_. United States). f.('.J. He&Lvrts 1957, p. 105): f*r
non-existence of dispute (e.g., Riqht:; of Passaaa 'B-~c-'I I~rli:ju territory
(P0~-tugal 'Tr. India), I.C.J. Reports 1957, p. 125).

m/ See cases cited in the second sentence of note 177 sunra.
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"The Court is requested to decide the following questions:

"What principles and rules of international law are applicable to the
delimitation of the area of the continental shelf which appertains to the
Republic of Malta and the area of continental shelf which appertains to the
Libyan Arab Republic and how in practice such principles and rules can be
applied by the two parties in this particular case in order that they may
without difficulty delimit such areas by an agreement .,."

204. By asking the Court to indicate also how, in practice, such principles and
rules can be applied in the case, the Libya/Malta -promis went further than what
had been requested in a special agreement on another delimitation case referred to
the Court. .In the North Sea Continental Shelf cases the special agreement of
2 February 1967 between Denmark and the Federal Republic of Germany, like the
special agreement of the same date between the Netherlands and the Federal Republic
of Germany, contained the provision set out below, requesting the Court to do no
more than to rule on the principles applicable to the delimitation as between the
Parties:

"(1) The International Court of Justice is requested to decide the following
question: What principles and rules of international law are applicable to
the delimitation as between the Parties of the areas of the continental shelf
in the North Sea which appertain to each of them beyond the partial boundary
determined by the above-mentioned Convention of 9 June 1965.

"(2) The Governments of the Kingdom of Denmark and of the Federal Republic of
Germany shall delimit the continental shelf in the North Sea as between their
countries by agreement in pursuance of the decision requested from the
International Court of Justice.'*

. .(ii) Comoromsorv clause In treat.ze8

205. Article 36, paragraph 1, of the Statute of the Court provides also that the
jurisdiction of the Court comprises "all matters specially provided for . . . in
treaties and conventions in force". There are numerous treaties containing such a
compromissory clause, u/ some of which provide for unilateral reference of all or
certain categories of disputes to the International Court of Justice. At the
global level, for example, under the General Act for the Pacific Settlement of
International Disputes of 26 September 1928 and 28 April 1949 m/ all legal
disputes are subject to compulsory adjudication by the Court, unless the parties
agree to submit them to arbitration or conciliation. m/ The Optional Protocol of
Signature concerning the Compulsory Settlement of Disputes adopted by the 1958
United Nations Conference on the Law of the Sea u-41 provides that disputes arising

19r/ A list of such treaties is found in IrCJJ.Yea_rb.o&X!4&.U44, PP~ m-114.

t32/ The revised General Act was adopted by
Natimrs  l?y its resolutian 268 A (III) of 28 Apri
provisions to the new international situation.

Is/ League of Nations, mtv Serb, vol. XCIIT, p. 343, articles 1 and 17.

.tp4/ United Nations, w&, vol. 450, p. 170, article 1.
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from the interpretation or application of any 1958 Convention on the Law of the Sea
shall lie within the compulsory jurisdiction of the International Court of
Justice. The Optional Protocol to the Vienna Convention on Diplomatic Relations
concerning the Compulsory Settlement of Disputes of 1.8 April 1961 Us/ also
provides for the jurisdiction of the Court over disputes arising from the
interpretation or application of the Convention, unless the parties within a
specified period of time agree to submit them to arbitration. Similarly, the
Vienna Convention on the Law of Treaties of 23 May 1969 1p4/ confers jurisdiction
upon the Court for disputes concerning the application or interpretation of
articles 53 and 64 relating to conflicts of treaties with jus coaeng, unless they
are submitted to an ad hoc arbitration by common agreement of the parties.

206. At the regional level, of special interest is the European Convention for the
Peaceful Settlement of Disputes of 29 April 1957, which provides for the submission
of all international legal disputes to the International Court of Justice. XU/
Similar provisions are found also in the American Treaty on Pacific Settlement
(Pact of Bogot6) of 30 April 1948. m/

(iii) Other means of conferring jurisdiction

207. With respect to the International Court of Justice, States parties to the
Statute of the Court have the option of making a declaration under Article 36,
paraqraph 2, of the Statute by which they accept in advance the jurisdiction of the
court "in all legal disputes concerning (a) the interpretation of a treaty; (b) any
question of international law; (c) the existence of any fact which, if established,
would constitute a breach of an international obligation: (d) the nature or extent
of the reparation to be made for the breach of an international obligation". States
are bound by this declaration only with respect to States which have also made such
a declaration. The declaration may be made unconditionally or on condition of
reciprocity on the part of several or certain States, or for a certain time.
Optional clauses of compulsory jurisdiction also exist with respect to the European
Court of Human Rights M/ and the Inter-American Court of Human Rights. 2M/

208. By contrast, other treaties establishing an international court automatically
confer jurisdiction to that court with respect to its scope of activities. The
States parties do not need and do not have the option to make a declaration of
acceptance of the compulsory jurisdiction of that court. Thus, by becoming a party
to the Treaties establishing the European Communities, member States automatically
subject themselves to the jurisdiction of the Court of Justice of the European
Communities for disputes connected with the application and interpretation of the

I.

1951 Ibid., vol. 500, p. 95, articles 1 and 2.

1961 Ibid., vol. 1155, p. 331, articles 53 and 64.

1971 Ibid., vol. 320, p. 243, article 1.

l.98/ Ibid., w-11. 30, p. 55, article YXXT.

log/ European Convention on Human Riqhts of: ,1 N~*YwI~-I  1.?50, article 46.

2001 American Convention on Human Rights of 22 November 1969, article 62.
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Treaties. m/ States parties to the 1982 United Nations Convention on the Law of
the Sea jpso facto accept the compulsory jurisdiction of various forum6 for the
settlemel& of law of the sea disputes. m/ However, under the Convention, States
parties have to make a declaration on the choice of the forum for judicial
settlement established thereunder. m/

(iv) Initiation of DrocesS

209. Contentious proceedings before international courts are instituted either
unilaterally by one of the parties to a dispute or jointly by the parties,
depending upon the terms of the relevant agreement in force between them. 2pQ/
Thus, if under the agreement the parties have accepted the compulsory jurisdiction
of the International Court of Justice in respect of the dispute, then proceedings
may be instituted uxiilaterally by the applicant State. In the absence of such a
prior acceptance, however, proceedings can only be brought before international
courts on the basis of the mutual consent of the parties.

210. The procedure for instituting contentious proceedings is defined in the basic
statute of the respective international courts. The Statute of the International
Court of Justice provides under Article 40 as follows:

"1. Cases are brought before the Court, as the case may be, either by the
notification of the special agreement or by a written application addressed to
the Registrar. In either case the subject of the dispute and the parties
shall be indicated.

“2. The Reqistrar shall forthwith communicate the application to all
concerned.

m/ Treaty Establishing the European Coal and Steel Community of
25 March 1957 (suora, note 181), article 33; Treaty Establishing the European

.Atolnic Energy Community of 25 March 1957, United Nations, Treatv Series, vol. 298,
p. 169, article 142; Treaty Establishing the European Economic Commrinity  of
25 March 1957 (supra, note 181), article 170.

2x1 These forums are: (a) the International Tribunal for the Law of the Sea:
(b) the International Court of Justice; (c) an arbitral tribunal constituted under

the relevant provisions (Annex VII) of the 1982 Convention: (d) a special arbitral
1 tribunal constituted under the relevant provisions (Annex VIII) of the 1982
i Convention.

1 m/ Articles 286 and 287.

m/ In some regional courts, cases may be brought to them by entities other
than States (e.g., the European Commission of Human Rights with respect to the
trlropean Court of Human Rights; the Council or t.1~~ f’rmni ::!: ion with respect to tha
c:otrrl of Justice of the European Communities: tlv 1~1 r-1 .Ivrcer (can Commission on
Flumatr Rights with respect to the Inter-American f'r*rrt.'t t\r. Ilrr~nan  Rights) or ever] by
individuals (e.g., the Court of Justice of the CV~~~'-.?III "fvnrriunities) . However , a::
far as disputes between States are concerned, Access 1:~) I:tv court is generally
confined to the States concerned.
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“3. He shall also notify the Members of the United Nations through the
Secretary-General, and also any other States entitled to appear before the
Court."

211. A special agreement may be concluded ad hoc, after the dispute has arisen, or
it may be reached in accordance with provisions relating to the settlement of
disputes in existing international treaties in force between the parties. 2Qfi/ In
filing an application the parties may request, in accordance with the terms of the
relevant agreement, that the case be brought to a special or ad hoc chamber
consisting of a limited number of the members of the court concerned. XW
Examples of these include the chamber of summary procedure*2pl/ and ad hoc
chambers m/ of the International Court of Justice and the Sea-Bed Disputes
Chamber m/ and special chambers m/ of the International Tribunal for the Law of
the Sea. Resort to an ad hoc chamber of the International Court of Justice is a
fairly recent phenomenon, as the provisions of Article 26, paragraph 2, of the
Statute of the Court were not invoked until 1981. 2111 Since then, however, three
out of eight contentious cases have been referred to ad hoc chambers. 212/

(v) Advisory opinions

212. International courts may be empowered to give an advisory opinion on a legal
question relating to an existing international dispute between States referred to

2Q5/ An example of special agreements concluded on the basis of a
compromissory clause in existing international treaties is the Special Agreement
concerning the North Sea Continental Shelf cases, the preamble of which reads,

.inter alla :

"Bearing in mind the obligation assumed by [the parties] under Articles 1
and 28 of the European Convention for the Peaceful Settlement of Disputes of
29 April 1957 to submit to the judgment of the International. Court all
international controversies to the extent that no special arrangement has been
or will be made . .."

2pb/ See para. 217 below.

m/ ICJ Statute, Article 29.

m/ Ibid., Article 26, paragraph 2.

2p9/ 1982 United Nations Convention on the Law of the Sea, article 187.

m/ Ibid., article 188.

2x1 The delimitation of the Maritime Boundary in the Gulf of Maine Area
(Canada/United States) was referred to an ad hoc 1:11~mher jn November 1981 and an
ad hrw chamber was established in January 1982, L!'.ll. R.'$~v~.~,s 1984, p. 246.

2u/ Frontier Dispute (Burkina Faso/Republic nE 1JsJ.i). X_.C.J. Reports u86.
p. 554; Land, Island and Maritime Frontier Dispute (E.1. Salvador/Honduras), 3.C.J.

rts 1987, p, 10; Electronica Sicula Spa (ELSI) (United States of America Y-

Italy), I,C.J.Irts, p. 3.

-106-



them by an international entity. m/ The opinion does not bind the requesting
entity, or any other body- or any State. Nevertheless, procedure in advisory
cases, as in contentious cases, involves elaborate written and oral proceedings in
accordance with the predetermined rules of the court in question, and as such
advisory opinions could assume the character of judicial pronouncements which,
while not binding, might entail practical consequences for the bodies concerned.

.(b) Access and third-party interventlog

213. A State not party to a legal instrument establishing an international court is
normally denied access to it. In the case of the International Court of Justice,
however, States not party to the Charter of the United Nations may, by virtue of
Article 93, paragraph 2, of the Charter become a party to the Statute of the Court
on conditions to be determined by the General Assembly upon the recommendation of
the Security Council. The Statute of the Court further provides under its
Article 35, paragraph 2, that other States may have access to the Court in
compliance with the conditions laid down by the Security Council and subject to the
special provisions contained in treaties in force. 2141

214. A third State may submit a request to be permitted to intervene in the
proceedings if it considers that it has an interest of a legal nature which may be
affected by the decision in the case. m/ Provisions for such proceedings are

2131 E.g., Permanent Court of International Justice (Covenant of the League of
Nations: article 14); International Court of Justice (Charter of the United
Nations, Article 96; Statute of the Court, Article 65): European Court of Human
Rights (Protocol No. 2 to the European Convention on Human Rights). In the case of
the International Court of Justice, the General Assembly has requested 13 advisory
opinions of the Court, some of which were related to existing disputes between
States, for example: International Status of South West Africa (1949) (a dispute
between the Union of South Africa and certain members of the Vnited'Nations
relating to its application of the mandata to South West Africa); Western Sahara
(1975). The Security Council also requested an advisory opinion of the Court
concerning the legal consequences for States of the continuing presence of South
Africa in Namibia notwithstanding Security Council resolution 276 (1970) of
30 January 1970. The Economic and Social Council also requested an advisory
opinion of the Court concerning the quctstion of the applicability of article VI,
section 22, of the Convention on the Privileges and Immunities of the United
Nations in the case of Dumitru Mazilu as Special Rapporteur of the Sub-Commission
on Prevention of Discrimination and Protection of Minorities. ICJ gave its
advisory opinion on the question on 15 December 1989 (see E/1990/15/Add.l and
I&&, Reports 1989 I p. 177).

z-12/ For the list of the States entitled to *PI'~~~,' Iwrnre the Court, see
I.(:-..J. -Yearbook 1987-lQ,50, pp+ 44-53..

2~15/ Permission to intervene was requested, I:111  ‘~!W~J~W, ly Malta in
. .

Corltinentalan Arab Jam-/ * . ' q-j) awl by lknly in Continental
S&If (Malta/Libyan  Arab Jamah-). In both cases, the requests were not
accepted by the Court: 3.C.J. Reports 1981, p. 3; I,C,J., pm 3,
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found in the respective statutes and rules of international courts or tribunals,
such as the International Court of Justice, m/ the International Tribunal for the
Law of the Sea m/ and the Court of Justice of the European Communities. 2,&@/

(c) Composition

215. In the various multilateral treaties establishing international courts,
provisions are made for the composition of the court in question and the selection
of judges. The size of the actual body varies in accordance with the terms of each
instrument - for example, from 21 members constituting the International Tribunal
for the Law of the Sea, to 15 members in the case of the Ixiternational Court of
Justice, to 9 members in respect of the Benelux Court of Justice. m/ In the case
of the Court of Justice of the European Communities, each MemLer State of the
European Communities is attributed a seat on the bench, whereas both the
International Court of Justice and the International Tribunal for the Law of the
Sea are composed of "independent judges, elected regardless of their nationality"
which as a whole should represent "the main forms of civilisation and of the
principal legal systems of the world". 2201 The composition of all other
international courts is based on either of these two basic alternatives.

216. The selection procedure is generally provided in the statute of the court
concerned. The judges may be appointed by common agreement of member States, as
provided for the Court of Justice of the European Communities, m/ or elected by
one or more political organs, e.g., the General Assembly and the Security Council
of the United Nations in the case of the International Court of Justice, 2221 or
the Consultative Assembly of the Council of Europe for the European Court of Human
Rights. 2231 In addition, a party to a dispute may appoint an ad hoc judge of its
nationality if the court concerned does not include upon the bench a judge of that

2_14/ Statute of the International Court of Justice, Article 63, Rules of the
International Court of Justice, Articles 81-86.

2171 iJ82 United Nations Convention on the Law of the Sea, Annex VI,
articles 31 and 32.

2181 Rules of Procedure of the Court of JU6tiCe  of 1982, Official Journal
C39/2, 15.2, 1982, article 93.

2191 Statute of the International Tribunal for the Law of the Sea (Convention,
Annex VI), article 2: ICJ Statute, Article 3; Treaty concerning the Creation and
the Statute of a Benelux Court of Justice of 31 March 1965, article 3.

2201 ICJ Statute, Articles 2 and 9; Statute of the International Tribunal for
the Law of the Sea, article 2 (2).

2=/ Treaty establishing the European Eccrnomi~* f’wrwwi  ty (with annexes and
Pr~~nCOls), done at Rome on 25 March 1957, Units<? PJr1) ;())I!:. 'F.~eu Series-, vol. 29R.
p. 2, article 167.

2x1 ICJ Statute, article 4.

m/ European Convention on Human Rights of 4 November 1950, article 39 (1).
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nationality. 2241 The judges are selected in their individual capacities strictly
on the basis of legal qualifications. The terms of the judges are, for example,
nine years as regards the International Court of Justice, with one third of the
bench elected every three years. 2251 No more than one national of any State may
be a member of the Court. 2261

217. The composition of an international court and the selection of its judges thus
are not, except for ad hoc judges, dependent upon the wishes of the parties to a
dispute. Possibilities exist, however, for the views of the litigant States to be
reflected in this matter with respect to the disputes concerning sea-bed activities
in the Area. The 1982 United Nations Convention on the Law of the Sea provides in
its Annex VI, article 15, paragraph 2, that such disputes may be submitted to a
special chamber of the International Tribunal for the Law of the Sea to be
established at the request of the parties, the composition of which is to be
determined by the Tribunal with the approval of the parties. In the case of an
ad hoc chamber of the International Court of Justice constituted under Article 26,
paragraph 2, of the Statute of the Court, while the number of the judges of the
chamber is determined with the approval of the parties, the selection itself is
left to the decision of the Court. 2271 However, the parties to a dispute, by way
of special agreement, may request to be consulted on the selection. Furthermore,
judges of the nationality of each of the parties may, under Article 31 of the
Statute, retain their right to sit in the case before the Court or the
chamber, m/ Article I of the Special Agreement of 29 March 1979 2291 concerning
the Delimitation of the Maritime Boundary in the Gulf of Maine Area thus stipulated
as follows:

"1. The Parties shall submit the question posed in Article II to a Chamber of
the International Court of Justice constituted pursuant to Article 26 (2) and
Article 31 of the Statute of the Court and in accordance with this Special
Agreement.

--

2241 S e e ,  e . q . , the ICJ Statute, Article 31: the Statute of the International
Tribunal for the Law of the Sea (Convention, Annex VI), article 17; the 1950
European Convention on Human Rights, article 43; and the Statute of the
Inter-American Court of Human Rights, article 10.

2251 ICJ Statute, Article 13, paragraph 1.

2=/ Ibid., Article 3.

2271 ICJ Rules, Article 17, paragraph 3.

2281 See also the TO50 European Convention  rttt ~trm:~u  Piq)lts, article 43.

?a/ Special Agreement of 29 March 1979, L?eJ.!mit :)I .iolt  r*C the Maritime Eounclnry
in the Gulf of Maine Area (Canada/United States). E;!lr'f'.  Ilfbf-.  11. 96th Cong.,
J.st Session (1979).

-109-



*I 2. The chamber shall be composed of five persons, three of whom shall be
elected by and from the Members of the Court, after consultation with the
Parties, and two of whom shall be judges ad hoc, who shall not be nationals of
either Party, chosen by the Parties." Z&Q/

(d) Rules of procedure

218. Rules of procedure governing the proceedings for the judicial settlement of
international disputes are found in the basic statute of the international court or
tribunal concerned, and by the supplementary rules adopted by it, which determine
such technical requirements as the official languages, the'structure and phases of
the proceedings and the contents and delivery of the decision. The official
languages of the International Court of Justice are English and French. 2311 All
communications and documents relating to cases submitted to the Court are
channelled through the Registrar. 2321

219. In contentious cases, the party at the time of filing a document instituting
proceedings informs the competent court of the name of the agent who will be its
representative in the proceedings; the other party then appoints its agent as soon
as possible. w/ The groceedings in contentious cases are usually divided into a
written and an oral phase. The written phase normally comprises the filing of
pleadings with a time-limit fixed by the court, the pleadings are generally
confined to a statement of the case (memorial) and a defence (counter-memorial)
and, if necessary, a reply and a rejoinder, m/ together with papers and documents
in support. m/ Depending upon the procedure agreed upon by the parties or
regulated by the rules of the court, these pleadings may be filed simultanecusly by
both parties or alternatively, each party replying to the other. m/ The number
and the order of filing of the pleadings are determined in the orders of the
court 2371 or on the basis of a special agreement. Written pleadings should
contain a full statement of the facts considered relevant by the party and of its
arguments as to the law. 2381

2381 In the Gulf of Maine case, a Canadian judge ad hoc was appointed, since
Canada did not have a national on the bench of the International Court of Justice.

2311 ICJ Statute, Article 39.

m/ ICJ Rules, Article 26, paragraph 1 (a).

m/ ICJ Statute, Article 42; ICJ Rules, Article 40.

2341 ICJ Rules, Article 45.

-1 Ibid., Article 50.

%!/ Xn the recent practice of special aqreem@nl-*:. !:imultaneous  submission is
a prmferred method as it alleviates the quePtir&n  111 ~11 i ~:II party should bear the
hurder~ of proof or of which party should be give)1 1 hc* l.n~V word.

237/ fCJ Rules, Article 44, paragraph I..

2_5_8/ Ibid., Article 49.
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220. The oral phase begins at the closure of the written proceedings, In
Principle, oral proceedings are held in public, unless it is otherwise decided
under specific circumstances. m/ The parties may address the court only through
their agents, counsel or advocates. In the course of the oral proceedings,
witnesses and experts may be called upon by the parties or by the court to give
evidence or clarify any aspects of the matters in issue. If a party fails to
appear before the court in the oral proceedings or fails to defend its case, the
opposing party may request a decision in favour of its final claims. 2401 In the
Statute of the International Tribunal for the Law of the Sea, the opposing party
may request the Tribunal only to continue the proceedings and to make its
decision. 2411

221. Subsequent to the closure of the oral proceedings, the court examines the
factual and legal foundations of the claim. Specific instructions as to the
applicable law are contained in its statute or in a special agreement for the
claim. Because of the nature of international disputes, the primary source of law
is to be found in international law. Article 38, paragraph 1, of the Statute of
the International Court of Justice provides:

"The Court, whose function is to decide in accordance with international
law such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular,
establishing rules expressly recognized  by the contesting States;

b. international custom, as evidence of a general practice accepted as
law:

C . the general principles of law tecognixed by civilized nations;

d. . . . judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the
determination of rules of law."

2391 lcCJ Statute, Article 46: Revised Rules of Court of the European Court of
Human Rights of 24 November 1982, article 18; Rules of Procedure of the
Inter-American Court of Human Rights of 1980, article 14 (I.).

W/ ICJ Statute, Article 53. In practice, however, a number of judgments and
orders were delivered in the absence of one of the parties: Corfu Channel;
Anglo-Iranian Oil Co.; Nottebohm; Fisheries Jurisdiction (IJnited Kingdom v.
Xceland)  (Federal Republic of Germany v. Iceland): N*lr:Iesr-  Tests (Austral ia v.
France) (New Zealand  v. France); United States Dip I.~IIII;>!  if- n11f.l Consular Staff in
Tehran: and Military and Paramilitary Activities in ;r~l nq:~j nst Nicaragua.

24-i/ 1982 United Nations Convention on the Law (rl' t:hr Sea, Annex VI,
article 28.
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However, the deciding of the case according to other legal norms or on the basis of
ex aecruo et bono is not precluded, if the parties agree to such a solution. U/
The deliberations of the court are kept private and secret. 2431

222. The rules governing the procedure for reaching a decision are fixed by the
court. Its decision is made by a majority of the votes of the judges present, with
a casting vote to be given by the president or by the judge acting in his place, in
the event of equality of votes for and against. 2441 The decision should state the
reasons on which it is based and should be framed within the scope of the claims
made by the parties. A judge whose views on the matter differ either in whole or
in part may deliver an individual opinion along with the judgement, which could be
expressed in the form of a "separate opinion", if disagreement of the judge is
concerned with the reasons on which a judgement is based, or in the form of a
**dissenting opinion*', if disagreement is with the holding in the judgement itself.

223. As regards advisory proceedings, the rules governing the procedure of
contentious proceedings generally apply, zqS/ subject to special rules provided for
them. 2461

224. The basic statutes and procedural rules of international courts or tribunals
do not provide for any specific duration within which a case should be decided,
though certain dates and time-limits are determined as orders by the court seized
with the case with regard to the filing of pleadings, the submission by the parties
of memorials, counter-memorials and, as the case may be. replies as well as the
papers and documents in support, and the time in which each party must conclude its
arguments.

(e) Seat and administrative aspects

225. The seat of international courts and tribunals is established in accordance
with their basic statutes and procedural rules. In the case of the International
Court of Justice, its seat is established at The Hague. This, however, does not
prevent the Court from acting and exercising its functions elsewhere whenever the
Court considers it desirable to do so. 2471

242/ ICJ Statute, Article 38, paragraph 2.

2431 Ibid., Article 54, paragraph 3.

2441 Ibid., Article 55.

2951 Ibid., Article 68.

2461 Ibid., Articles 65-67; ICJ Rules, Art.i.r*ln,.:  IfI2 IO?. Rules of the Court
of Justice of the European Communities, article:; If17 lfl'l.

2fl/ ICJ Statute, Article 22, paragraph 1: f(L7 RrrIr:;, Article 55.
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226. The judges comprising international courts or tribunals elect from their
members a president, m/ a vice-president &Q/ and presidents of chambers m/ for
a specified term of office. The president directs the judicial business and the
administration of the court and presides at all meetings of the court. m/

227. The administrative functions of international courts are carried out by a
secretariat established for this purpose generally known as the registry. 22521 The
executive head of the registry, the registrar, is appointed by the competent court
for a specified term of office, e.g., seven years in the case of the International
Court of Justice. m/ The functions of the registrar are defined by the rules of
court, 2541 which include, as its main function relating to cases before the court,
the execution of all communications, notifications and transmission of documents to
the court and to the disputants.

(f) Expenses and other financial-arrangements

228. The basic statutes and procedural rules of international courts or tribunals
determine the means for covering the expenses involved in the settling of claims.
In principle, the expenses of the functioning of these courts or tribunals are
borne by their member States on a regular basis. It is thus provided that the
expenses of the International Court of Justice, including amounts payable to
witnesses or experts appearing at the insistence of the Court, are borne out of the
United Nations budget. m/ If a party to a case does not contribute to the United
Nations budget, the Court itself fixes the amount payable by that party as a
contribution towards the expenses of the Court for the case. Each party bears its
own costs of the preparation and presentation of its claims, such as counsels'

-

2481 ICJ Statute, Article 21, paragraph 1; 1950 European Convention on Human
Rights, article 41; 1982 Rules of Procedure of the Court of Justice of the European
Communities, article 7.

2491 ICJ Statute, Article 21, paragraph 1: 1950 European Convention on Human
Rights, article 41.

2-/ 1982 Rules of Procedure of the Court of Justice of the European
Communities, article 10.

251/ ICJ Rules, Article 12: 1982 Rules of Procedure of the Court of Justice of
the European Communities, article 8.

2x1 ICJ Rules, Articles 22-24: 1982 Revised Rules of Procedure of the
European Court of Human Rights, rules 11-14; 1982 Rules of the Court of JUStiCe of
the European Communities, articles 12-23.

2531 ICJ Statute, Article 22.

254./ l(.YJ Rules, Article 26: 1982 Revised Rl.11~~~: ($1 t'rrrr-o?~~l:c? of the EuroPsn~r
(‘ourt.  of Human Rights, rule 14: 1982 Rules of thca r'rtjr~ I f~f !Justice of the European
CWxmcrrlities, articles 17-19.

m/ ICJ Statute, Article 33.
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fees, printing costs or travel expenses, 2%/ unless the Court makes an order in
favour of a party for the payment of the costs by the other party m/ or unless a
party qualifies to receive financial assistance from the Trust Fund established by
the Secretary-General of the United Nations in 1989, to assist States in the
settlement of disputes through the International Court of Justice.

4. Qutco e o ludicial settlementm f'

229. The outcomes of contentious proceedings involving international disputes are
decisions which are final and binding on the parties. ln'a majority of cases, the
judgements are those requiring performance, but as has been done in some of the
judgments of the International Court of Justice, a court may be requested to render
declaratory judgements in which the court determines the guiding legal principles
to be followed in dealing with a particular dispute, without giving a definitive
decision on the dispute, m/ or establishes that the violation of the principle Of
international law in question has no practical remedy. m/ The judgements
pertaining to interim proceedings, such as those for provisional measures of
protection, preliminary rulings or objections, and intervention by a third-party
State, are also binding upon the parties.

IL R rL1: a ranuemen

1. M 'n h r r* l lation her
m nqf
1th l  o n s

230. Article 33 of the Charter of the United Nations mentions "resort to regional
agencies or arrangements" among the peaceful means by which States parties to a
dispute, the continuance of which is likely to endanger the maintenance of
international peace and security, shall seek a solution to the dispute.

231. Further to their being mentioned in Article 33 of the Charter of the United
Nations, regional agencies or arrangements are dealt with in Chapter VIII of the
Charter, and, more specifically, as regards peaceful settlement of disputes, in
Article 52 thereof. -

232, Article 52 refers both to **regional arrangements" or **regional agencies". The
term "regional arrangements" denotes agreements (regional multilateral treaties)
under which States of a region undertake to regulate their relations with respect
to the question of the settlement of disputes, without creating thereunder a
permanent institution or a regional international organization with international

25.61 Ibid., Article 64.

2_51/ ICJ Rules, Article 97.

m/ See paragraph 204 ahove,

m/ See, e.g,, the Corfu Channel case, m, note 178.
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legal personality. zbp/ The term *'regional agencies", by contrast, refers to
regional international organizations created by regional multilateral treaties
under a permanent institution with international legal personality to perform
broader iunctions in the field of the maintenance of peace and security, inc1udir.g
the settlement of disputes. m/

233. The words *'regional agencies or arrangements'* may also be applied, in an
extensive manner, to agreements of a more specific subject-matter, namely, systems
created by some regions of the world for the development of some very specific
areas of international law such as the protection of human rights, 2621 economic
integration m/ and shared resources management. 2641 These regional agreements
may provide for specific means of peaceful settlement of disputes arising between
States parties to those agreements, disputes which concern the interpretation
and/or application of; or compliance with their provisions.

234. regional agencies or arrangements deal with most of the means of peaceful
settlement tif disputes under Article 33 of the Charter of the United Nations and
provide for the technical aspects of the resort to such means.

2601 See, e.g., the 1957 European Convention for the Peaceful Settlement of
.Disputes, United Nations, Treatv Series, vol. 320, p. 243, and the 1948 American

Treaty on Pacific Settlement (the Pact of Bogotg), ibid., vol. 30, pm 55, at p= 84.

2611 See, e.g., the League of Arab States created under the Pact, signed at
Cairo on 22 March 1945, United Nations, Treatv Series, vol. 70, p. 237; the
Organization of American States (OAS) established under the Charter, signed at
Bogot& on 30 April 1948 (the Bogot& Charter), ibid., vol. 119, p. 3, as amended by
the Protocol of Buenos Aires, signed on 27 February 1967, ibid., vol. 721, p. 264,
at p. 324 and by the Protocol of Cartagena de Indias signed on 5 December 1985,
O.A.S. Treaty Series No. 66; the Organization of African Unity (OAU), established
under the Charter, signed at Addis Ababa on 25 May 1963, United Nations, Treaty
Series, vol. 479, p. 39; and the Council of Europe, established under the treaty,
signed at London on 5 May 1949, ibid., vol. 87, p. 103.

2621 See, e.g., the 1950 European Convention for the Protection of Human
Rights and Fundamental Freed-ms, ibid., vol. 213, pa 221: the 1969 American
Convention on Human Rights (Pact of San Jo&), ibid., vol. 1144, p. 123; and the
1981 African Charter on Human and Peoples' Rights, OAU document CAB1LEG167131Rev.S.

2&l/ See ,  e .g . , the European Coal and Steel Community, created under the
treaty, .signed at Paris on 18 April 1951, United Nations, Treaty Series., vol. 261,
p. 140: the European Atomic Energy Community (EURATOM), created under the treaty,
signed at Rome on 25 March 1957, ibid., vol. 294, p. 261; the European Economic
Community, created under the treaty, signed at Rome on 25 March 1957, ibid.,
vol. 294, p. 3: and the Economic Community of West African States (ECaSAS),  created
under the treaty, signed at Lagos on 28 May 1975. i1titl.. wrl. 1010, p. 17.

?A41 See, e.g., the 1963 Act regarding NaviQa1-i!pIl anrl Wonomic Co-operation
hetweet) the States of the Niger Basin, ibid., vol.. ?!!'I. E'. Q: the Protocol
c:gJncerning the Establishment of an International r:vmmiss.iwi to Protect the Moselle
against Pollution, signed at Paris on 20 December lOCi.l., ih{A., vol. 940, p. 211,
and the 1959 Agreement concerning the regulation of Lake Inari, ibid., vol. 346,
p. 167.
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235. Those regional agencies aimed at performing wide functions in the field of the
maintenance of international peace and security w/ have their own mechanisms for
the peaceful settlement of disputes, either by reference to negotiation, inquiry,
mediation, conciliation, judicial settlement and arbitration or by endowing
permanent organs with specific functions for this purpose. m/

236. As far as regional agencies devoted to performing functions in specific areas
are concerned, 26211 it should be mentioned that their constituent instruments also
include provisions concerning the peaceful settlement of disputes arising in
connection with the interpretation or application of their provisions. Moreover,
some of these regional agencies, particularly those created for the protection of
human rights m/ and those intended to achieve economic integration, &W have set
up bodies of third-party settlement, such as judicial tribunals.

237. The inclusion of resort to regional agencies or arrangements among the means
of peaceful settlement of disputes under Article 33 of the Charter of the United
Nations was to give the Member States the option to apply any of the enumerated
peaceful means in a regional setting or forum. Thus, the settlement of disputes
through regional agencies or arrangements relies upon the free choice of those
specific means (negotiation, inquiry, good offices, mediation, conciliation,
arbitration and judicial settlement) by the parties to a local dispute, invoking
first the settlement procedures as established under the regional instrument in
question, as envisaged in Article 52 of the Charter.

2, st t t o a arrancrements. competence and procedureI n  i u i n l

238- Paragraphs 239-271, below provide examples and a brief description of
procedures involved in the peaceful settlement of disputes in various regional
arrangements or agencies, particularly as regards the competence of the organs
concerned and the initiation of process. Section 3 which follows, on the other
hand, concentrates on some examples of dispute settlement in which various regional
arrangements or agencies have been involved. To the extent that some institutional
aspects contained in the present section may be illustrated by means of the
examples of dispute settlement described in section 3, the appropriate
cross-references are also made.

.

a/ See supra, note 261.

m/ See article 5 of the Pact of the League of Arab States, article 23 of the
OAS Charter and article XIX of the OAU Charter, all referred to in note 261 suora.

26Y/ See sunra, notes 262, 263 and 264.

2221 See article 19 of the Convention for the Protection of Human Rights and
i~dxmental freedoms and article 33 of the Amer.irnn  f'c?nvPntion  on Human Rights
(Pact. o f  San Josh), both referred to in uote 2G2.

2691 See, e.g., article 3 of the 1957 Conveut.ioIl t.~lntilrg to certain
institutions common to the European Communities, sign-A srt. Rome on 25 March 1957.
United Nations, Treatv Seri.&$, vol. 294, p. 411.
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(a) League of Arab State6

239. Article 5 of the League Pact provides for an arbitral role for the Council of
the League, which is composed of representatives of all member States. 22p/ If a
dispute between two contending members of the League does not involve the
independence, sovereignty or territorial integrity of a State and those members
apply to the League Council for the settlement of their dispute, the decisions of
the League Council shall be effective and obligatory. 2711 The exercise of the
Council's functions as an organ of arbitration is therefore subject to two
conditions: (a) party submission and (b) subject-matter limitations. When the
Council acts in its arbitral capacity, the States among whom the dispute has arisen
shall not participate in the deliberations and decisions of the Council. 2721 The
League Pact also provides that the Council shall mediate, in a dispute which may
lead to war between two member States or between a member State and another State,
in order to conciliate them. m/ The exercise of these functions of good offices,
mediation and conciliation does not depend upon the submission of the dispute by
the parties.

, 240. In practice, the Council has applied the modes of good offices, mediation and
conciliation to all disputes, whether peace threatening or not. While in some

cases it has done so directly, in other cases it has set up subsidiary bodies to
carry out these functions. 2741

241. It is also to be noted that while the Pact of the League does not expressly
i
: provide for the participation of its Secretary-General in the process of the

peaceful settlement of disputes, the Council, through internal regulations, has
I developed an active role for the Secretary-General in this connection. Often the

Council has included the Secretary-General of the League in the special bodies it
has created for its mediation and fact-finding missions. 2751

*_ (b) Oruanixation of American States

i.
242. Chapter VI (arts. 23 to 26) of the OAS Charter deals specifically with the

I_ peaceful settlement of disputes. Article 23, as amended by the 1985 Protocol of
Cartagena de Indias, provides that international disputes which may arise between
American States shall be submitted to the peaceful procedures set forth in the OAS
Charter, although that should not be interpreted as an impairment of the rights and
obligations of the r.ember States under articles 34 and 35 of the Charter of the

m/ Pact of the League, article 3: see note 261 supra.

m/ Ibid., article 5, first paragraph.

m/ Ibid., second paragraph.

273/ Ibid., article 5 (3). It is to be noted t.bnt while the English version
speaks of "mediate . . . in order to conciliate", ~-11~~ I:* ~IICJJ iaersion speaks of

"pr81-er ses hons offices": United Nations, T'reaty.!$z!.ies. :?I. 70, at p. 255.

214/ See paragraphs 274-276 below.

a/ See paragraphs 275 and 276 below,
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United Nations. Specific mention is made in the Bogotrj Charter of direct
negotiation, good offices, mediation, investigation and conciliation, judicial
settlement and arbitration as well as other means of the choice of the parties to
the dispute. Article 26 contains an express reference to a special treaty
establishing adequate procedures for the peaceful settlement of disputes and the
means for their application. This is the American Treaty on Pacific Settlement
("Pact of Bogot&**) of 30 April 1948, which contains a detailed provision of the
above-mentioned procedures in addition to certain general principles regarding the
peaceful settlement of disputes between American States. 2761

243. It is also to be noted that, as amended in 1970, and again in 1985, the OAS
Charter endows the Permanent Council of the organization, composed of one
representative of each member State, with functions in the field of peaceful
settlement. 2771 The exercise of these functions may be initiated by any party to
a dispute in which none of the peaceful procedures provided for in the OAS Charter
is under way. If any or all of the parties to a dispute request the good offices
of the Council the latter shall assist the parties and recommend the procedures it
considers suitable for the peaceful settlement of the dispute. In the exercise of
these functions the Council, with the consent of the Governments concerned, may
resort to fact-finding activities in the territory of one or more parties to the
dispute. It also may, with the consent of the parties to the dispute, establish
ad hoc committees with a membership and mandate also to be agreed to by the
parties. 2781

244. Furthermore, article 87 of the OAS Charter, as amended in 1985, provides that
if the procedure for the peaceful settlement of disputes recommended by the
Permanent Council or suggested by the pertinent ad hoc committee under the terms of
its mandate is not accepted by one of the parties, or one of the parties declares
that the procedure has not settled the dispute, the Permanent Council shall so
inform the General Assembly, without prejudice to its taking steps to secure
agreement between the parties or to restore relations between them.

245. As for the role of the OAS Secretary-General himself, the adoption in 1985 of
the Protocol of Amendment to the OAS Charter which gives him powers similar to
those conferred on the Secretary-General of the United Nations by Article 99 of the
Charter of the United Nations 279,' seems to have paved the way towards the
expansion of his powers in the area of peaceful settlement. m/

2761 See articles 24 and 26 of the OAS Charter as well as notes 34 and 260
above. See also paragraph 277 below on the application of the Pact of Bogot&.

2771 Articles 82 to 90 of the OAS Charter. See also paragraph 273 below for
an example of Council involvement in peaceful set~.l.w~vt-.

2751 POP.- an example of such ad hoc committees. s-1 par.sbqraph 273 below.

2lZ9.1 Cf. the Protocol of Cartagena de Indian.  GJV:~  i r:lr 1.16; see note 261 Sypra.

28(2/ See paragraphs 273-276 below.
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(c) Oraanieation of African Unitv

246. Article XIX of the OAU Charter lays down the principle of peaceful settlement
of disputes and provides for the establishment of a commission of mediation,
conciliation and arbitration, whose composition and conditions of service shall be
defined by a separate protocol to be regarded as an integral part of the Charter.
The said Protocol was signed at Cairo on 21 July 1964 and contains detailed
provisions on the establishment and organization of the Commission, on general
principles and on the procedures to be followed in cases of mediation, conciliation
and arbitration. 2811

247. A dispute may be referred to the Commission jointly by the parties concerned,
by a party to the dispute, by the Council of Ministers or by the Assembly of Heads
of State and Government. m/ If a dispute has been referred to the Commission and
one or more of the parties have refused to submit to the jurisdiction of the
Commission, the Bureau refers the matter to the Council of Ministers for
consideration. On the other hand, the consent of the party may be expressed by a
prior agreement, by an ad hoc submission of the dispute or by the acceptance of the
other party's or the Council's or Assembly's submission of the dispute to the
Commission's jurisdiction. The Commission is endowed with powers of investigation
or inquiry with regard to disputes submitted to it. 28-31

248. In accordance with the Protocol, the parties to a dispute may agree to resort
to any one of the following modes of settlement: mediation, conciliation or
arbitration. m/ These three modes are alternative - and not necessarily
successive - procedures, and parties are free to use any one or all three in
respect of a dispute.

249. In 1977, the Assembly of Heads of State and Government of the Organisation of
African Unity, with a view to rendering the Commission more flexible and more apt
to respond to the urgencies of intra-African disputes, decided to suspend the
election of the Commission's members and provisionally appoint an ad hoc Committee
composed of nine States plus three other possible members to be appointed by the
OAU Chairman. m/

250. While the possibility always exists for OAU to reactivate the Commission or
the ad hoc Committee discussed above, in practice OAU has had recourse to other
procedures in a number of peaceful settlement of disputes issues in which it has

2811 The Commission consists of 21 members of different nationalities elected
by the Assembly of Heads of States and Government for a period of five years. For
text of the 1964 Cairo Protocol, see International Leaal Materials, vol. III
(1964), p. 1116.

2821 1964 Protocol, article XIII.

28~31 Ibid., articles XIV and XVIII.

2841 Ibid., article XIX.

a/ See Disuute Settlement in Public lnternatioagl Law: texts and materials,
compiled by Karin Oellers-Frahm and Norbert Wiihler {Berlin/Heidelberg/New York.
Springer-Verlag, 1984), pp. 150-151 and 156-157.
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been involved. It has done so through the Council of Ministers and the Assembly of
Heads of State and Government and through the creation of special or ad hoc
committees other than the one mentioned in paragraph 249 above. It has also used
the good offices of some African statesmen. 2861

.(a) Euronean Convention for the Peaceful Settlement of Disoutes (Council o f Eurone)

251. The 1957 European Convention for the Peaceful Settlement of Disputes 2871 is
based on the distinction between legal disputes, as defined in Article 36,
paragraph 2, of the Statute of the International Court of Justice and other
(non-legal) disputes. With regard to legal disputes, the parties to the Convention
undertake to accept the compulsory jurisdiction of the International Court of
Justice. 2881 This notwithstanding, the parties to a legal dispute may agree to
resort to the procedure of conciliation before submitting the dispute to the
International Court of Justice. m/

252. With regard to non-legal disputes (i.e., disputes other than those enumerated
in article 36, paragraph 2, of the ICJ Statute), the following means of settlement
are provided by the European Convention: (a) conciliation, unless the parties to
such a dispute agree to submit it to an arbitral tribunal without prior recourse to
conciliation: m/ and (b) arbitration, for all non-legal disputes which have not
been settled by conciliation either because the parties have agreed not to have
prior recourse to it or because conciliation has failed. 2911

253. While it is not possible, under the terms of the Convention, for a party
thereto not to accept the compulsory jurisdiction of the International Court of
Justice with regard to legal disputes, the Convention permits that on depositing
its instrument of ratification a party may declare that it will not be bound by the
provisions conrerning arbitration or those concerning both arbitration and
conciliation. 2921 Some States have chosen to submit such reservations.

254. Furthermore, if the parties to a dispute agree to submit a dispute to another
procedure of peaceful settlement, the provisions of the Convention do not apply.
The only restriction in this connection is that in respect of legal disputes the

2_86/ See also paragraphs 278 and 279 below.

2_sl/ See note 260, §uBTa.

2881 European Convention on Peaceful Settlement of Disputes (sunra, note 2601,
article 1.

269/ Ibid., ar t ic le  2  (2).

2x0/  Jbid., a r t i c l e  4 .

2911 Ibid., article 19.

292/ Ibid., article 34.
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parties shall refrain from invoking, as between themselves, agreements which do not
provide for a procedure entailing binding decisions. m/

(e) conference on Security and Cooueration in Eurone (CSCE)

255. In accordance with provisions contained in the 1975 Helsinki Final Act of the
Conference on Security and Cooperation in Europe (CSCE), zp4/ and subsequent
relevant documents, such as the 1990 Charter of Paris for a New Europe m/ and the
1991 Valleta Report of the CSCE Meeting of Experts on Peaceful Settlement of
Disputes, 2941 participating States will endeavour to reach a peaceful, rapid and
equitable solution of disputes among them, on the basis of international law, by
means such as negotiation, inquiry, mediation, conciliation, arbitration, judicial
settlement or other peaceful means of their own choice, including any settlement
procedure agreed to in advance of disputes to which they are parties. m/

256. If the parties are unable, within a reasonable period of time, to settle the
dispute by direct consultation or negotiation, or to agree upon an appropriate
procedure, any party to the dispute may request the establishment of a CSCE Dispute
Settlement Mechanism by notifying the other party or parties to the dispute. 2981
The parties to the dispute have a large measure of participation in the selection
of members of the Mechanism, enjoying the right to reject several proposed
members. However, the relevant provisions also ensure that individual rejections
by parties to the dispute or the failure by any party to make a pronouncement on
the nominations shall not prevent in the end the establishment of a Mechanism. m/

257. Once established, the Mechanism will seek such information and comments from
I the parties, as will enable it to assist the parties in identifying suitable

procedures for the settlement of the dispute. The Mechanism may offer general or
specific comments or advice relating to the inception or resumption of a process of

negotiation among the parties, or to the adoption of any other dispute settlement
: procedure in relation to the circumstances of the dispute or to any aspect of any. j

such procedure. If the parties so agree, they may entrust the Mechanism with

m/ Ibid., article 28: see also paragraph 284 below for examples of
application of the Convention.

m/ ILM, 1975, p. 1292 and ff.

m/ A/45/859, annex.

m../ Report of the Meetings of Experts on Peaceful Settlement of Disputes,
Valleta, 1991. The meeting was held in January-February 1991 to fulfil the mandate
given by the Vienna (1986) and Paris (1990) sessions of the CSCE and the report is

' to be considered at the next meeting of the Council of CSCE (International Lag&l
Ma$:_er&m, vol. XXX, p. 382).

29)/ 1075 Helsinki Final Act, Chapter V: J.p"J l':~l Iclt.;r Ropnrt, Sections I
i all? t I 1 .

29@/ 1991 Valleta Report, Section IV.

2.221 Ibid., Section V, paras. 1 to 5.
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fact-finding or expert functions as well as with binding powers regarding the
partial or total settlement of the dispute. m/

258. In three specific instances, the system set up by the CSCE contemplates the
intervention of another organ, namely the Committee of Senior Officials, 3011 in
the settlement of a dispute:

(a) If after considering in good faith and in a spirit of cooperation the
advice and comment of the Mechanism, the parties are unable, within a reasonable
time, to settle the dispute, any party to the dispute may so notify the Mechanism
and the other party, whereupon any party may bring that circumstance to the
attention of the Committee of Senior Officials. m/

(b) Notwithstanding a request by a party to the dispute, the Mechanism will
not be established or continued if another party considers that because the dispute
raises issues concerning its territorial integrity, or national defence, title to
sovereignty over land-territory, or competing claims with regard to the
jurisdiction over other areas, the Mechanism should not be established or
continued. In that case, any other party to the dispute may bring that
circumstance to the attention of the Committee of Senior Officials. 3pz/

(c) In the case of a dispute of importance to peace, security or stability
among the participating States in CSCE, any party to the dispute may bring it
before the Committee of Senior Officials, without prejudice to the right of any
participating State to raise an issue within the CSCE process. 3041

(f) EuroDean and inter-American systems for the nrotection of human riahts

259. As the 1950 Rome Convention has been an important source of inspiration for
the 1969 Pact of San Jose, m/ it may be appropriate to examine both systems
together, indicating their similarities and differences. Both conventions create a
procedural first stage involving organs with functions of mediation and
conciliation (European Commission of Human Rights 3061 and Inter-American

m/ Ibid., Section XIII.

3011 Composed of representatives of Participating States in the Conference and
chaired by a representative of the State whose Minister for Foreign Affairs had
been Chairman at the preceding meeting of the Council of Ministers for Foreign
Affairs. See Charter of Paris, A/45/859, annex, Supplementary Document, I.B.
Institutional arrangements: the Committee of Senior Officials.

3421 1991 Valleta Report, Section IX.

m/ Ibid., Section XII.

3451 See note 2G2, Ku-.

3_04/ The European Commission consists of a numbet of members equal to that of
States Parties to the Convention; they are elected for a period of six years by the
Committee of Ministers of the Council of Europe.
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Commission, _3m/ respectively) and a possible second stage involving judicial
organs (European Court of Human Rights 3p8/ and Inter-American Court of Human
Rights, m/ respectively). The European Convention also contemplates the possible
intervention of a political organ, the Committee of Ministers, with functions
partly mediatory and conciliatory and partly judicial. Under both systems the
applications or petitions, whether from States or individuals, must always be
referred in the first place to the Commission. 3101

260. In the practice of both systems so far, the cases of individuals bringing
applications or communications alleging a breach of the Convention have been far
more numerous than cases involving a State alleging the violation of Convention
provisions by another State. The latter are the only true cases in which both
regional systems may function as regional mesns for the peaceful settlement of
disputes between States. In this connection, some differences between both systems
are to be noted. Under the European Convention any State Party may bring before
the Commission a claim that another State Party has violated the Convention
(article 24). Under the Inter-American Convention, however, a special declaration
is required from both the claimant and the defendant States whereby they recognize
the competence of the Commission to receive and examine communications by which a
State Party alleges that another State Party has committed a violation of a human
right set forth in the Convention (article 45). Conversely, no special declaration
is required under the Inter-American system for individuals to bring cases before
the Commission alleging the violation of the Convention by a State (article 441,
whereas under the European system a special declaration by the defendant State is
required to have been made recognizing the Commission's competence in such cases
(article 25).

261. Under the European system, when cases concerning human rights violations have
been brought before the Commission by States rather than individuals, the procedure
has, with one exception, ended up before the Committee of Ministers rather than the

3071 The Inter-American Commission on Human Rights is composed of seven
members elected for a period of four years by the General Assembly of the
organisation.

X@/ The European Court of Human Rights consists of a number of judges equal
to that of the Members of the Council of Europe elected for nine years by the
Consultative Assembly of the Council.

344/ The Inter-American Court of Human Rights rc*rl::is!-::  of seven judges elected
in the General Assembly of OAS by a majority of sf;jtr-:: 1'p~ties to the 1969 Pact of

.SiW close.

3u/ 1950 European Convention, article 47: JCttiO  F):rr*t OF San Jost$,
article 61 (2). The Committee of Ministers of the Council of Europe consists of
the Ministers for Foreign Affairs of Member States of the Council.
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Court. m/ This transpired, for instance, in the various cases concerning South
Tyrol, Greece and Turkey. 3121

262. The coming into functioning of the American system is relatively recent and
its practice not yet very abundant. Apart from Che exercise by the Inter-American
Court of its consultative jurisdiction, which does not fall under the concept of
"peaceful settlement of disputes between states", u/ only three contentious cases
have been brought so far before the Court. They are all cases against the
Government of Honduras and were submitted by the Inter-American Commission.

(g) African'Charter on Human and Peooles' Rights

263. Adopted under the aegis of the Organization of African Unity, the African
Charter adopted at Banjul created the African Commission on Human and Peoples'
Rights which may receive communications from States Parties to the Charter alleging
that another State Party to the Charter has violated the Charter's provisions. m/
These communications may be made either after the failure of a period of direct
negotiations between the States concerned on the possible settlement of the human
rights dispute m/ or directly to the Commission. 316/ The Commission may seek
all relevant information from the States concerned and also has mediatory and
conciliatory functions, trying all appropriate means to reach an amicable
solution. m/ In cases of a series of serious or massive violations of human and

3111 If the European Commission fails in its conciliation functions and the
Court is not in a position to take cognizance of the case, either because it lacks
jurisdiction or because the case was not referred to it within a three-month
deadline or for any other reason, the Committee of Ministers, after receiving a
report submitted to it by the Commission, decides whether there has been a
violation of the Convention. The parties to the Convention undertake to consider
the Committee's decision as binding (1950 European Convention, article 32).

3121 Cf. Henry, G. Schermers, International Institutional Law (1980), p. 335,
para. 550. See also Council of Europe, Yea_rbook of the EurODean  Convention on
Human Riahts, 1984, p. 267. European Commission Case Law: Interstate
applications. However, the exception was the Court's judgment in Ireland
vs. United Kingdom.

3x1 At the request of various States Parties to the Convention, the Court has
issued several advisory opinions on the interpretation or application of the
Convention (1969 Pact of San Jo&, article 64).

3&I/ 1981 African Charter on Human and Peoples' Rights, articles 47 to 49.
The African Commission consists of 11 members serving in a personal capacity, who
are elected by the Assembly of Heads of State and Government of the Organization of
African Unity (Banjul Charter, articles 31-33).

3151 Ibid., articles 47 and 48.

316/ Ibid., article 49.

3121 I b i d . , articles 51-53.
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people's rights, the Commission may also consider communications from States other
than parties to the Charter. 3181 In all cases the Commission draws a report
stating its factual findings and its recommendations, which it transmits to the OAU
Assembly of Heads of State and Government. XU/

(h) European Communities

264. As regards the settlement of disputes between members of the European
Communities, the latter have undertaken not to submit a dispute concerning the
interpretation or the implementation of the Treaty establishing the European
Economic Community of 25 March 1957 to any method of settlement other than those
provided in the Treaty. 3201

265. Two organs are involved in the settlement of these disputes: (a) the
Commission of the European Communities and (b) the Court of Justice. m/

266. If a member State considers that another member State has failed to fulfil an
obligation under the Treaty establishing the Community, it must first bring the
matter before the Commission. 3221 The Commission shall deliver a reasoned opinion
within three months but this opinion is not final. 3231 If the Commission does not
meet its deadline or if the claimant party does not agree with the Commission's
opinion or if the defendant party does not comply with the opinion, the matter may
then be brought before the Court of Justice. m/

267. The Court is thus competent to decide on cases in which a State member of the
Community considers that another member State has failed to fulfil an obligation
under the Treaty but it also has jurisdiction on any dispute between member States
relating to the subject-matter of the Treaty if the dispute is submitted to it
under a special agreement between the parties. 3251 If the Court finds that a
member State has failed to fulfil an obligation under the Treaty, the State shall
be required to take the necessary measures to comply with the judgement. 3261

3181 Ibid., article 58.

_2_19/ Ibid., articles 52, 53 and 58.

3241 1957 EEC Treaty, article 219: see also note 263 above.

3211 The Commission consists of 17 members elected for a four-year term by the
Council of the European Communities. There must be at least one and no more than
two nationals of each member State but commissioners act in a personal capacity and
are appointed by common accord of the Governments of the member States.

3221 1957 EEC Treaty, article 170.

523/ Ibid.

3.291 Ibid.

3,251 Ibid., article 182.

3241 Ibid., article 171,
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fi) mytv of West w

268. As to disputes arising between members of the Economic Community of West
Africa (ECOWAS), regarding the interpretation or application of the Treaty under
which it was created, m/ the latter provides that such disputes shall be amicably
settled by direct agreement. 3281 Whenever such an amicable settlement is not
possible, any party to the dispute may refer the matter to a Tribunal of the
Community whose function will be to settle the dispute, through final decisions,
ensuring the observance of law and justice in the interpretation of the provisions
of the treaty. m/

(j) Agreements on shared manaqemeat of resources

269. Provisions on the peaceful settlement of disputes may also be found in some
regional agreements of a multilateral nature concerning the shared management of
resources. ml Thus, the 1963 Agreement on navigation and economic cooperation
between the States of the Niger Basin provides that any dispute arising between the
riparian States regarding the interpretation or application of the Agreement shall
be amicably settled by direct agreement between them or through the
inter-governmental organieation contemplated in the Agreement. Failing such
settlement, the dispute shall be decided by arbitration, in particular by the
Ccxmnission of Mediation, Conciliation and Arbitration of the Organization of
African Unity, or by judicial settlement by the International Court of Justice. m/

: .I

270, The 1956 Convention on the Canalization of the Moselle and the 1961 Protocol
on prevention of the pollution of the Moselle provide for direct negotiation. 3321
Failing this, the Convention contemplates arbitration, with a series of provisions
regulating this procedure, including a special procedure for cases involving
urgency. m/

271. The 1959 Lake Iaari agreement provides that any dispute regarding the
application of the agreement shall be settled by a mixed commission composed of two '
members appointed by each party to the agreement. Failing this procedure the
agreement contemplates the settlement of dispute through the diplomatic
channel. 33~31

3271 Sum-a, note 263.

m/ X975 ECOWAS Treaty, ibid., article 56.

3291 Ibid., articles 56 and 11.

m/ m, note 264.

~JJJ 1963 Niger Basin Agreement, ibid., article 7. i

3321 3.956 Convention, article 57 (for the 1041 1’vr~k0fwJ..  see note 264. sup-ra)

3.331 Ibid., articles 59 and 60. F

3&V 1959 Lake Inari Agreement (m, note 264), article 7.
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3. Actual resort to reoional auencies or arranuemenQ
. n disbute settlement

272. International practice shows that regional agencies or arrangements have dealt
with a number of disputes, applying the relevant provisions on peaceful settlement
contained in thejr constituent instruments as well as principles derived from
subsequent practice. Further to the previous section of the present chapter, which
has examined in some detail the institutional arrangements involved in the regional
procedures, the following paragraphs will outline a brief account of actual
disputes submitted by States to some of these regional procedures of peaceful
settlement.

(a) League of Arab States

273. An example of intervention of the League Council as an arbitration organ is a
1949 dispute between Syria and Lebanon concerning extradition matters. After the
Council intervention, the parties agreed to submit their dispute to the Governments
of Saudi Arabia and Eqypt, for arbitration. 3351

274. As to the Council's functions of good offices, mediation and conciliation, the
Council has considered that they also imply fact-finding activities and has
appointed committees to that effect. Such was the case, for instance, in the 1958
Lebanon crisis, in which Lebanon complained to the League Council about acts of
intervention of the United Arab Republic in the internal affairs of Lebanon as well
as in the 1962 Yemen situation of internal civil strife; similarly, in the 1963
boundary dispute between Algeria and Morocco and in the 1972 border dispute between
the Democratic People's Republic of Yemen and the Yemen Arab Republic. 33Q/

275. Often the League Council has included the Secretary-General in the special
bodies it has created for its mediation and fact-finding missions. Examples of the
latter are the 1948 and 1962 Yemen situations of interral civil strife and the 1963
boundary dispute between Algeria and Morocco. In some cases the Council has vested
in the Secretary-General alone the functions of offering good offices, as in the
1961 situation involving the secession of Syria from the United Arab Republic. 3371

276. As far as ad hoc mechanisms are concerned, it may be mentioned that. with
regard to the recent Lebanese crisis, the Special Arab Summit of the League, held
at Casablanca from 23 to 26 May 1989, decided to constitute a High Committee
composed of the Heads of State of Algeria, Morocco and Saudi Arabia. The High
Committee was entrusted with the mission of promoting the convening of a meeting of
the members of the Lebanese Parliament in order to discuss the adoption of

Xj5/ Hussein A. Hassouna, "The League of Arab States and the United Nations:
relations in the peaceful settlement of disputes'*, Reaionalism and the United
Nations (United Nations Institute for Training and Research, 19791, p. 299. Also,
by the same author: The League of Arab States ay] r~_eg.io~m!  cli_s~u@q.s,  (New York and
Leirl~u, IQ:!*).

3331 Ibid., p. 312.

3x1 Ibid., pp. 312-316.
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political reforms, to proceed to the election of the President of the Republic and
to constitute a Government of national unity. m/ . .

.
(b) mnioation of American Statea //

277. The Permanent Council may exercise a variety of functions, including good ;:L‘
offices, inquiry and fact-finding at the request of one party to a dispute. The t

border conflict between Costa Rica and Nicaragua may be mentioned as an example of
their application. As a result of serious incidents having taken place on the

1
i

border between Costa Rica and Nicaragua, the Government of.Costa Rica had recourse f
to the OAS Permanent Council, which by means of a resolution adopted on

i
z

7 June 1985 m/ requested the Governments of Colombia, Mexico, Panama and i-
Venezuela to form a fact-finding committee , with the participation of the
Secretary-General of OAS, to ascertain the events described by Costa Rica. After I
carrying out an on-site investigation. the committee reported to the Permanent
Council. After considering the report, m/ on 11 July 1985 the Permanent Council t
adopted a resolution in which it recommended to the Governments of Nicaragua and
Costa Rica that they proceed to start talks within the framework of the Contadora
countries' negotiating process. &&/ By the same resolution, the Permanent Council j
decided to consider that the committee's mandate was accomplished.

278. As for the role of the OAS Secretary-General himself, further to his
participation in the above-mentioned fact-finding Committee may be noted.
Furthermore, and as regards the global situation in Central America, he has taken
the initiative of submitting on 18 November 1986 an aide-m&moire to the Governments
of the five Central American States (Costa Rica, El Salvador, Guatemala, Honduras
and Nicaragua) and the eight Governments making up the Contadora and Support Groups
(Colombia, Mexico, Panama and Venezuela, and Argentina, Brazil, Peru and Uruguay
respectively), in which he explained the assistance that both organisations, singly
or jointly, could provide for the purpose of promoting the peace efforts of the two
Groups. As a result of said initiative, the Contadora and Support Group States
requested the participation of the two Secretaries-General (United Nations and OAS)
in a visit to the capitals of the five Central American countries, 3421 which took
place in January 1987.

.

338/ See the final communiqu8  of the Special Arab Summit, held at Casablanca
c

from 23 to 26 May 1989, in: Actualfte arabe (Centre arabe de documentation et
d'information),  vol. IX (203), p. 66 (juin 1989) (in French); see also S/20789.

m/ See OAS Permanent Council resolution CP/Res. 427 (618185).

340/ See the report of the Fact-Finding Committee established by the Permanent
Council to investigate the complaint filed by the Minister of Foreign Affairs of
Costa Rica, OAS document CP/doc. 1592185.

.IP__l/ Fee the resolution adopted by the Perlnfiltet)I "fatty* i I of the Orqanization
r*T AWrican States at its special meeting held ~1~1 11 .Itlly It)llTi (A/40/73%S/17549,
iw111t?n  IV). The Contodora countries are Colombia. ldani'*~*, 1’onema and Venezuela.

31 See the report of the OAS Secretary-General to the Permanent Council on
29 January 1987, Sec. G., CP/ACTAr 685/87 (1987).
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279. On 7 August 1987, the Presidents of the five Central American countries signed
an agreement entitled "Procedure for the Establishment of a Firm and Lasting POaCe
in Central America", better known as the Esquipulas II Agreement, M/ which
established an International Verification and Follow-up Commission to be composed
of the Foreign Ministers of the five Central American States and of the Contadora
and Support Group States as well as the two Secretaries-General. Therefore, the
OAS General Assembly, by a resolution adopted on 14 November 1987, M/ authorised
the Secretary-General of OAS to continue carrying out the functions he had been
performing, namely, participation in the International Verification and Follow-up
Commission, and also requested him to provide every assistance to the Central
American Governments in their efforts to achieve peace. The International
Verification and Follow-up Commission met several times from August 1987 to
January 1988 and reported to the signatories of the Esquipulas II Agreement on
14 January 1988. m/

280. As part of the agreements reached at Tela, Honduras, on 7 August 1989, the
five Central American States agreed on a Joint Plan for the Demobilization,
Repatriation and Relocation of the Nicaraguan Resistance and their Families, the
axecxtion of which will be placed under the supervision of an International Support
and Verification Commission (CIAV) whose membership includes the Secretary-General
of OAS. 3461 Furthermore, the Secretary-General of OAS, together with the
Secretary-General of the United Nations , was requested by the indicated Plan to
certify that it had been fully implemented.

281. As the Pact of Bogotd 3471 is envisaged by the OAS Charter (article 26) as the
special treaty which will establish the adequate means for the settlement of
disputes. contemplated in the OAS Charter, it is appropriate to mention here an
example of application of this treaty. It concerns the recent judgment by the
International Court of Justice of 30 December 1988 on the case concerning Border
zp&'I'ransborder Armed Actions (. Nicaragua v. Honduras). The Court concluded, as
invoked by Nicaragua, that it had jurisdiction on the case under article XXX1 of
the Pact of Bogot&, m/

(c) Oruanieation of African Unity

282. Several examples may be given of ad hoc organs created either by the Council
of Ministers or by the Assembly of Heads of State and Government in its efforts
towards the peaceful settlement of disputes among African States. Thus, after
armed incidents took place in October 1963 between Algeria and Morocco in
connection with a disputed area of the Sahara, and following the personal

--- -

34_3/ For the text of the agreement see A/42/521-S/19085, annex.

3441 See OAS General Assembly resolution 870 (VII-O/87).

3451 See A/43/729-8120234.

tgr,,, %v &,'44;451, annex.

.!47/ Sj, note 260.

$481 Borde Armed Actions (Nice- v. H-1,
J~ri~on mAdmisribilitv.  Jant. I.C.J. s, p. 69.
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intervention of some heads of State, an extraordinary meeting of the Council of
Ministers was convened at which an ad hoc commission was established to examine the
questions connected with the frontier dispute and make recommendations for its
peaceful settlement. m/ Other cases of mediation by heads of State include the
following: in 1966, President Mobutu of Zaire, at the request of the OAU Assembly,
mediated in an ethnic conflict between Rwanda and Burundi; m/ in 1972, the
President of Somalia and the Administrative Secretary-General of OAW successfully
mediated in serious troop clashes and border incidents between the United Republic
of Tanzania and Uganda. 3511

283. Furthermore, an ad hoc committee was created by the Assembly in 1971 to
attempt to mediate in a conflict involving Guinea and Senegal on the extradition of
Guinean exiles alleged to have committed acts of government destabilization in
Guinea. m/ More recently, the Assembly of Heads of State and Government of the
Organiaation of African Unity created an Ad Hoc Committee of Heads of State on
Western Sahara in order to find a peaceful solution to the ongoing conflict between
Morocco and the Popular Front for the Liberation of Saguia el-Hamra and Rio de Or0
(POLISARIO Front). That Ad Hoc Committee set up the Implementation Committee of
Heads of State on Western Sahara to ensure the observance of a cease-fire that had
to be agreed upon between the parties to the dispute. Also, the Implementation
Committee had to organize and conduct a referendum, under the auspices of OAU and
the United Nations, to enable the people of that territory to exercise their right
to self-determination. 3531

(d) European Convention for the Peaceful Settlement of Disputes (Council of Eurooe)

284. Two specific instances may be cited, as regards juridical settlement, in which
the Convention's provisions were invoked. First, they were invoked as a basis of
the International Court of Justice's jurisdiction in the 1969 North Sea Continental
Shelf cases. The Convention also was at the basis of an agreement dated
17 July 1971 between Austria and Italy accepting the jurisdiction of the
International Court of Justice in connection with any dispute concerning the status
of the German-speaking minority in the southern Tyrol. 3541

3491 Cf. David Meyers, "Intraregional conflict management by the Organization
of African Unity", Io r a anternational nization, vol. 28 (19741, p. 354.

3x1 Ibid., p. 359.

m/ Ibid.

3521 Ibid.

1JjJ  / cc. f?AU resolution ARG/res. 3.04 (XIX!,.

,331 Cf. Encvclopsdia of Public International LQY, ::c'j. I, Settlement of!
disputes, p. 58: K. Sjqther, "European Convention Rot f-.ha peaceful settlement of
disputes".
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4. Relations between regional agencies or arrsngemente
and the United Nations in the field of the peaceful
mlement of local disputes

285. An important question concerns the harmonieation of various provisions of the
Charter of the United Nations dealing with the respective competence of regional
agencies or arrangements under Article 52 of the Charter on the one hand and of the
United Nations organs, on the other, in the area of the peaceful settlement of
local disputes. These provisions are, mainly, Articles 34, 35, paragraph 1, and 52
of the Charter of the United Nations. While the States members of some regional
bodies have consistently observed the principle of "try first" the machinery of the
regional body concerned and have acquiesced in resolutions of their regional body
reaffirming this principle, 355/ some States members of other regional bodies have
insisted that disputes to which they are parties be handled directly by the
Security Council. 3_f?h/

286. A practice has evolved which tends to reconcile in a balanced manner the
"regional" and the "universal" approaches represented by the positions described in
the preceding paragraph. Certainly, if the parties to a dispute agree gb initio to
resort to a regional agency or agreement for the peaceful resolution of a local
dispute and both parties maintain this initial disposition throughout the various
stages of the regional procedure, then the regional attempts to solve the local
dispute may prove effective and fruitful, to the exclusion of the universal forum.

287. The question really arises whenever one of the parties to a local dispute has
reservations about the regional forum and is interested in having direct access to

the universal forum of the United Nations and brings the dispute to the attention
of the Security Council. Under such circumstances, the Security Council has
evolved a practice whereby it inscribes the matter in its agenda. After
consultations with the parties to the dispute and if the dispute has not yet become
sufficiently acute as actually to endanger international peace and security, the
Council may decide, in accordance with Article 52, paragraphs 2 and 3, of the
Charter, to refer the dispute to the regional forum but keeping the matter in its
agenda, under review. The advantage of maintaining the dispute in the agenda of
the Security Council while the dispute is being handled in the regional forum and
the Council awaits the latter's report lies in the fact that if the dispute evolves
into one actually endangering international peace and security, or if one of the

3.55/ See ECW. resolutions 1 (I) of 19 Novenl?Pt lr~(ll Fll1f-l 5 ( X I ) o f
1 September 1964 of the Council of Ministers of 0A11.

m/ See the 1954 Guatemala situation, B~-~J.~..QC.J&  Practice of Unit&
Rations Orga s II, 1955, article 52, para.
ibid,, ai:. 3

38, and 19Gl Complaint by Cuba,
, 1971, article 52, paras. 29 and 30.
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parties to the Dispute deems the regional procedure to have failed in its attempts
to settle the controversy, the Security Council may resume immediately its
consideration of the dispute without a prior discussion of the advisability of
incorporating the matter into its agenda. m/

3571 See, inter alia, the 1960 complaint by Cuba, &pertorv  of the Practice of
V&ted Nations Oraans, vol. II, Supplement No. 3, 1971, article 52, paras. 32-36,
Security Council resolution 144 (1960) of 19 July 1960, and 1964 complaint by
Panama, ibid., paras. 49-64, as well as Security Council resolution 199 (1964) of
30 December 1964. Cf. also chapter II on "Agenda" of the provisional rules of
procedure of the Security Council (United Nations t.~'l~J i.!?t i~u. Sales No. E.83.1.4),
i n  pat-ticuler  r u l e s9 and 10, which reed as Eo1l.o~::: “1711 J p !J . The first item nl:
the provisional  aqenda for each meeting  of the :;er*rrr  it 17 ~'octttc.i.1  shall  be t h e
adopl- ion of the agenda. wLls,Ao  * Any item oC tJlc*  nrr11r1n  *tf FI meeting of the
Sec:ur.ity  Council, consideration of which has not J.~oell ~~~~mp.!.~~ed  at that meeting,
s h a l l , unless the Security Council otherwise decides, automatically be included in
the agenda of the next meeting.”
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I. Other neaceful means

1. Main characteristics and leoal framework

288. The list of means for the peaceful settlement of disputes contained in
Article 33, paragraph 1, of the Charter of the United Nations is completed by the
phrase "other peaceful means". 3581 These words indicate that the list found in
that Article is not exhaustive, but is illustrative only. The obligation imposed
on States by Article 33, paragraph 1, of the Charter - and by a number of treaties
in which the terms of that provision are incorporated m/ is that they must
endeavour to settle their disputes by the use of peaceful procedures. To this end,
they may use any procedure they wish and on the use of which they can agree,
provided that it is peaceful in nature. States are therefore free to use that
particular means which they consider most apt for the settlement of the particular
dispute with which they are faced, m/ provided that it falls within the framework
of Article 33, paragraph 1, of the Charter, even if it is not specifically listed
therein.

2. Resort to other peaceful means

289. Examples may be found of cases in which States have endeavoured to settle, or
have provided for the settlement of, their disputes by the use of means which
constitute "other peaceful means** within the meaning of Article 33, paragraph 1, of
the Charter. Analysis of the practice adopted up to now by States reveals that
while in certain of these cases the means which States have used, or for which they
have provided, are completely novel in character, in a majority of cases the means
which States have used or provided for represent adaptations or combinations of
familiar means of settlement. The means which come within the scope of the present
section of the handbook may therefore be considered to fall into three broad

m/ See also the second paragraph of the second principle proclaimed in the
preamble to the Friendly Relations Declaration (sunra, chap. I, para. 2). as well
as section I, paragraph 5, of the Manila Declaration (ibid.).

m/ See, for example, article XI (1) of the Antarctic Treaty, signed at
Washington on 1 December 1959, United Nations, Treatv Series, vol. 402, p. 71: and
article 32 (1) of the United Nations Convention against Illegal Traffic in Narcotic
Drugs and Psychotropic Substances, done at Vienna on 20 December 1988 (EKONF.82115
and Corr.2).

m/ In this connection, it may be recalled that under section I, paragraph 5,
of the Manila Declaration the parties to a dispute are enjoined to "agree on such
peaceful means as may be appropriate to the circumstances and nature of the
dispute" in hand. A similar injunction can be found in article 15 (2) of the
Agreement Governing the Activities of States on the Moon and Other Celestial Bodies
(General Assembly resolution 34168 of 5 December 1979, annex).
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it
categories: (a) those constituting entirely novel means which are not adaptations 'j?
or combinations of the familiar means of settlement described in the preceding i%

: ;
sections of the present chapter; (b) those constituting adaptations of one of-the
familiar means of settlement; and (c) those constituting combinations, in the work
of a single organ charged with resolving the dispute, of two or more of the
familiar means of settlement.

(a) Novel means which do not consist in the adantation or combination of familiar- -
means

290. States often make provision for or use of means of peaceful settlement which
do not appear in the list of specific means contained in Article 33, paragraph 1,
of the Charter and whose originality does not reside in the manner in which those
means are adapted or combined. Certain of these means - namely, consultations,
international conferences and good offices - are described elsewhere in the present
handbook and do not call for further discussion here; 3611 but there do exist
others.

291. A novel procedure not listed in Article 33, paragraph 1, of the Charter which
States may choose to employ consists in the referral of their dispute for a ruling
to a political or non-judicial organ of an international orqanization. They may
agree that the ruling of that body is to be binding upon them or they may agree
that it is to be advisory in nature only, but in either case the procedure merits
consideration as a means of settlement which is distinct both from the familiar
means described in the other sections of this chapter and from the less familiar
means described elsewhere in this section; at least where the dispute to be settled
is predominantly legal in nature.

292. The constituent instruments of many international orqanizations provide that
disputes relating to their interpretation and application are to be referred for a
ruling to the political or non-judicial organs of those orqanizations. The
relevant provisions of these instruments are reviewed elsewhere in the present
handbook and do not call for further analysis here. 3621 However, States often
choose to employ a similar procedure to settle disputes arising out of treaties
which are not the constituent instruments of international orqanizations. In such
cases, they typically designate as the body to which their disputes are to be
referred an organ of that international orqanization whose responsibilities include
the matter which is the subject of the treaty between them.

293. For example, many treaties dealing with aviation matters provide that disputes
relating to their interpretation or application are to be referred for a ruling to
the Council of the International Civil Aviation Orqanization. 3631 Sometimes it is

m/ For consultations, see chap. II.A.l, para. 24; for international
conferences, see chap. II.A.1, para. 41: for good offices, see chap. II, sect. C.

36t/ See chaps. III and IV below.

3631 Or to its predecessor, the Interim Council of the Provisional
International Civil Aviation Orqanization.
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stipulated that the ruling of that body is to have the status of an advisory
report. 3641 Thus, for example, the Agreement between the Government of the United
States of America and the Government of the United Kingdom relating to Air Services
between their respective Territories, signed at Bermuda on 11 February 1946, m/
provided in its article 9 that:

"Except as otherwise provided in this Agreement or in its Annex, any
dispute between the Contractinq Parties relating to the interpretation or
application of this Agreement or its Annex which cannot be settled through
consultations shall be referred for an advisory report to the Interim Council
of the Provisional International Civil Aviation Organisation . . . or its
successor.*'

Likewise, the North Atlantic Weather Stations Agreement, signed at London on
12 May 1949, 3661 provides in its article XIV that:

'*Any dispute relating to the interpretation or application of this
Agreement or Annex II, which is not settled by negotiation, shall, upon the
request of any Contracting Government party to the dispute, be referred to the
Council [of the International Civil Aviation Organisation] for its
recommendation."

On other occasions, the treaty stipulates that the ruling of the Council is to be
binding upon the parties to the dispute. Thus, for example, the Agreement between
the Government of the Kingdom of Thailand and the Government of the United Kingdom
of Great Britain and Northern Ireland for Air Services between and beyond their
respective Territories, signed at Bangkok on 10 November 1950, 3671 provides in its
article 9 that:

.* 2. . . . either Contracting Party may submit the dispute for decision to
any tribunal competent to decide it which may hereafter be established within
the International Civil Aviation Organisation or, if there is not such
tribunal, to the Council of the said Organisation.

m/ Occasionally it is further provided that the parties to the dispute are
to endeavour, within certain limits, to secure the implementation of the advice
contained in the report. Cf. the provisions referred to in paragraphs 300 and 301
of the present section. Indeed, a provision of this type is usual in those
bilateral air services agreements which provide for the reference of disputes to
the ICAO Council for an advisory report. See, for ex.ample, article VIII of the Air
Transport Agreement between the Government of the Unite:d Kingdom and the Government
of the United States of Brazil, signed at Rio de Janeiro on 31 October 1946; United
Nations, Beatv Series, vol. 11, p. 115.

m/ Ibid., vol. 3, p* 253.

m/ Ibid., vol. 101, p. 91.

m/ Ibid., vol. 96, p. 77.
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“3 . The Contracting Parties undertake to comply with any decision given
under paragraph 2 of this article."

294. A procedure closely analaqous to the one described above consists in the
submission of a dispute for an advisory report to a panel of experts which, while
it is not an organ of an international orqanization, is nevertheless a non-judicial
body operating within its framework. An example of a treaty which envisages the
use of such a procedure is the International Plant Protection Convention, done at
Rome on 6 December 1951, 3681 which provides in its article IX:

"1. If there is any dispute regarding the interpretation or application
of this Convention, or if a contracting Government considers that any action
by another contracting Government is in conflict with the obligations of the
latter under articles V and VI of this Convention . . . the Government or
Governments concerned may request the Director-General of FA0 to appoint a
committee to consider the question in dispute.

0 2. The Director-General of FA0 shall thereupon, after consultation with
the Governments concerned, appoint a committee of experts which shall include
representatives of those Governments . . .

w 3. The contracting Governments agree that the recommendations of such a
committee, while not binding in character, will become the basis for renewed
consideration by the Governments concerned of the matter out of which the
disagreement arose,"

295. An unusual method for the settlement of disputes arising under a treaty is to
be found in some of the agreements concluded by the Nuclear Regulatory Commission
of the United States. For example, the Agreement on Research Participation and
Technical Exchange between the United States Nuclear Regulatory Commission (USNRC)
and the Federal Ministry for Research and Technology of the Federal Republic of
Germany (FRGMRT) in the USNRC Loss of Fluid Test (LOFT) Research Program covering a
Four-year Period, signed at Washington on 20 June 1975, 3691 provides in its
article VI (A):

"Any disputes between the USNRC and FRGMRT concerning the application or
interpretation of this Agreement that is not settled through consultation
shall be submitted to the jurisdiction of the United States federal courts.

m/ Ibid., vol. 150, p. 67. For other similar provisions, see, for example,
the Constitution of the European Commission for the Control of Foot-and-Mouth
Disease, approved by the Conference of the Food and Agriculture Orqanization of the
United Nations at its seventh session in Rome on 11 December 1953, ibid., vol. 191,
p. 285, article XVII; Convention on the Prohibition of Military or any other
Hostile Use of Environmental Modification Techniques, General Assembly resolution
31/72 of 10 December 1976, annex; and ibid., vol. 1108, p. 151: article V and
annex, para. 1.

3691 Ibid., vol. 1066, p. 211.
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This agreement shall be construed in accordance with the internal federal law
applicable in the appropriate United States courts, to agreements to which the
Government of the United States is a party."

An identically worded provision is to be found in article VI (A) of the Agreement
on Research Participation and Technical Exchange between the United States Nuclear
Regulatory Commission and the Nordic Group (Forsoqaanlaeq Riso, Denmark; Valtion
Teknillinen Tutkimuskeskus, Finland; Institut for Atomerenerqi, Norway; and
Ab Atomenerqi, Sweden) in the USNRC LOFT Research Program and the Nordic Norhav
Project covering a Four-year Period, concluded on 15 September 1976. m/

(b) Adantations of familiar mean8

296. As has been noted in the preceding sections of the present chapter, States are
free to make adaptations to most of the means of settlement listed in Article 33,
paragraph 1, of the Charter. States might exercise this power of adaptation in
such a way as to change the very nature of what might otherwise be considered a
familiar method of settlement and thereby create a distinct, new process.

297. For example, it is an essential feature of conciliation that the conclusions
contained in the report of the conciliator are proposals only, and it remains
within the unfettered discretion of the parties whether or not to accept them: the
purpose of conciliation is to facilitate, and not to replace the need for,
negotiations between the parties. m/ Consequently, for the parties to a dispute
to agree in advance to accept as binding and to abide by the terms of the
settlement proferred by the conciliator would be to alter the very nature and
outcome of the process. Those cases in which States have assumed such an
obligation should therefore be considered instances of a distinct adaptation of
conciliation.

298. A recent example of an agreement between States to adapt the method of
conciliation so as to make binding the report of the conciliator is the Treaty
Establishing the Organisation of Eastern Caribbean States, done at Baaseterre on
18 June 1981, 3771 article 14 (3) of which provides:

37Q/ Ibid., vol. 1088, p. 53. See also the Aqreement on Research
Participation and Technical Exchange between the United States Nuclear Regulatory
Commission and the Gsterreichische Studiengesellschaft fiir Atomenerqie in the USNRC
PBF Research Program covering a Four-year Period, signed on 25 February and on
3 March 1977, ibid., vol. 1087, p* 267, article V.

3x/ See chap. II.E.1, para. 140.

3721 Lnternational Leual Materlah vol. Xx (1981), p. 1166. Cf. the last
sentence of article 85 (7) of the ConveAtion on the Representation of States in
their Relations with International Orqanizations of a Universal Character, done at
Vienna on 14 March 1975, United Nations, Juridical Yearbook 1975, p* 87.
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"Any decisions or recommendations of the Conciliation Commission in resolution
of the dispute shall be final and binding on the Member States."

Similarly, annex A, paragraph 6, of that Treaty provides:

a.
. . . The report of the [Conciliation] Commission, including any conclusions

stated therein regarding the facts or questions of law, shall be binding upon
the parties."

299. States may also agree that while the report of the conciliator is not to be
binding upon them they are nevertheless to be under an obligation to consider in
good faith the recommendations which it contains or to make them the basis of their
future negotiations. Thus, for example, article 11 (5) of the Convention for the
Protection of the Ozone Layer, done at Vienna on 22 March 1985, 3231 provides in
its article 11 (5) that:

"The [Conciliation] Commission shall render a final and recommendatory award,
which the parties shall consider in good faith."

A provision of this type gives to the report of the conciliator a legal importance
greater than that which is typically enjoyed by such a document. Cases in which
States have assumed an obligation of the kind described thus involve a departure
from the traditional practice of conciliation. They should consequently be
considered instances of a distinct adaptation of that method.

300. It is an essential feature of mediation that the terms of settlement presented
to the parties by the mediator are proposals only, and it remains within the
unfettered discretion of the parties whether or not to accept them. 3741
Consequently, for the parties to a dispute to agree in advance to abide by the
terms of the settlement placed before them by the mediator would be to alter the
very nature and outcome of the process. Those cases in which States have agreed to
such an obligation should, therefore, be considered itstances of a distinct
adaptation of mediation.

301. France and New Zealand made use of a procedure of this type in order to settle
the dispute between them arising out of the sinking of the Rainbow Warrior.
Following the intervention of the Prime Minister of the Netherlands, who proffered
the parties his good offic'es, the two States approached the Secretary-General of
the United Nations in order to ask him "to act as mediator in the dispute" between

m/ International Lecral Materials, vol. XXVI (1987), pb 1529. See also the
last paragraph of article 9 of the Agreement between Iceland and Norway of
28 May 1980 (quoted in ibid., vol. XX (1981), at p. 799).

3741 See chap. II.D.4, para. 138.
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them. 3751 The Secretary-General indicated his willingness to do so. m/ The two
States then proceeded to agree "to refer all of the problems between them arising
out of the R im affair to the Secretary-General of the United Nations
for a ruling**. m/ They also "agreed to abide by his ruling". m/ The
Secretary-General announced that he was willing to undertake this task and to make
his ruling in the near future. 3791 The "mandate" which the parties gave the
Secretary-General was to find solutions which "both respect[ed] and reconcile[d]**
the conflicting positions of the parties m/ and which at the same time were both
"equitable and principled*'. 381/ To this end, once each of the parties had
presented its position to him in a brief written memorandum, 3821 the
Secretary-General made contact with the parties through diplomatic channels "in
order to satisfy [himself] that [he] had a full and complete understanding of their
respective positions and to be sure that [he was] able to produce a ruling" of that
type. m/ He then proceeded to issue his ruling, one of the terms of which was
that **[t]he two Governments should conclude and bring into force as soon as
possible binding agreements incorporating" the other.. substantive terms of his
ruling. 3841 The parties did this three days later by means of three exchanges of
letters. 351

302. It is one of the essential features of arbitration that it results in the
handing down of an award which is binding upon the parties to the dispute and

3751 Press statement issued on 17 June 1986 by the Prime Minister of New
Zealand.

3781 Ibid.

m/ This agreement was announced in two statements issued simultaneously in
Paris and Wellington on 19 June 1986.

m/ Ibid.

3791 SG/SM/3883.

3801 See the ruling of 6 July 1986 by the Secretary-General of the United
Nations, UNRIAA, vol. XIX, p. 199, at p. 213.

z/ Supra, notes 377 and 380, p. 212.

m/ Sunra, note 269, pp. 291 and 207.

3s;L/ Ibid., p. 212. The information bulletin issued by the French Government
following the handing down of the Secretary-General's ruling stated that the
parties "sont . . . demeurhes en contact itroit avec 18 Secrhtaire g6niral"
(Information Bulletin 128186 dated 8 July 1986).

m/ Ibid., pe 215.

m/ Ibid., pp. 216-221.
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which they are obligated to implement. 3861 However, States are free to alter even
this aspect of the arbitral process if they so wish, and to agree in advance that
the award of the arbitral tribunal shall have the juridical nature of a
recommendation only. Cases in which States have agreed that the award of an
arbitral tribunal is to have this character should be considered instances cf a
distinct adaptation of arbitration.

303. Many examples of such provisions can be found in State practice. In some
cases, the dispute-settlement clause or comm>romis does not, either explicitly or
implicitly, impose on the States party to the arbitration.any obligation to comply
with the conclusions set forth in the award of the arbitral tribunal, though it may
impose on them an obligation to give those findings sympathetic consideration.
Thus, for example, the Convention on International Liability for Damage Caused by
Space Objects, opened for signature at London, Moscow and Washington on
29 March 1972, m/ provides in its article XIX (2) that:

"The decision of the (Claims] Commission shall be final and bindinu if the
parties have so aureed; otherwise the Commission shall render a final and
recommendatory award, which the parties shall consider in good faith."
(emphasis added)

304. In other cases, States, while agreeing that the award of the arbitral tribunal
is to have the status of a recommendation rather than of a binding decision, also
undertake, within certain limits, to endeavour to secure the implementation of the
conclusions contained in the award. Thus, for example, the Air Transport Agreement
between the Government of the United States of America and the Government of Italy,
signed at Rome on 6 February 1948, 3881 provided in its article 12 that:

"Except as otherwise provided in the present Agreement or its Annex, any
dispute between the contracting parties relative to the interpretation or
application of the present Agreement or its Annex, which cannot be settled
through consultation, shall be submitted for an advisory report '3 a tribunal
of three arbitrators . . . The executive authorities of the contracting parties
will use their best efforts under the powers available to them to put into
effect the opinion expressed in any such advisory report . ..**

In 1964, the United States and Italy decided to take to arbitration under that
article a dispute which had arisen between them concerning the interpretation of

m/ See chap. II.Fo3, para. 192.

m/ United Nations, Treaty Series, vol. 961, p* 187.

m/ Ibid., vol. 73, p. 113,
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the 1948 Agreement; 3891 and in the following year the arbitral tribunal
constitated  pursuant to that compromis handed down its advisory opinion. m/

305. A further example of such a provision can be found in article X of the
Agreement between the Government of the United States of America and the
Provisional Government of the French Republic relating to Air Services between
their respective Territories, signed at Paris on 27 March 1946, m/ as amended in
1951. m/ That article is almost indistinguishable from article 12 of the United
States-Italy agreement of 1948, in that it provides for an arbitral award which is
to have the status of an "advisory report" but also contains an undertaking by the
parties to endeavour, within certain limits, 3931 to implement the advice which it
contains. However, when in 1962-1963 the United States and Franc8 decided to take
to arbitration under article X a dispuLe which had arisen between them relating to
the 1946 Agreement m/ they agreed in an exchange of letters "to consider the
decision of the Arbitral Tribunal in this dispute, as binding upon [them]". 3951
Moreover, when a further aviation dispute arose between the two States in 1978,
they agreed in clause 2 of the agreement by which they submitted the dispute to

m/ Compromise [&I of Arbitration between the Government of the United
States of America and the Government of the Italian Republic, signed at Rome on
30 June 1964; ibid., vol. 529, p. 314.

m/ Advisory Opinion of Arbitral Tribunal constituted in virtue of the
Comuromis signed at Rome on 30 June 1964 by the Governments of the United States of
America and the Italian Republic, UNRIAA, vol. XVI, p. 81.

m/ United Nations, Treaty Series, vol. 139, p. 114.

m/ Exchange of Notes Constituting an Agreement Amending article X of the
Agreement of 27 March 1946 between the Government of the United States of America
and the Provisional Government of the French Republic relating to Air Services
between their respective Territories, done at Paris on 19 March 1951, ibid.,
vol. 139, p. 151.

3931 In the English text, these limits are specified in terms identical to
those used in article 12 of the United States-Italy agreement. The French text,
which is equally authentic, provides: "les parties contractantes feront de leur
mieux dans les limites de leurs pouvoirs l&uaux pour donner effet i l'avis
consultatif". (emphasis added)

m/ Comnromis of Arbitration between the Government of the United States of
America and the Government of the French Republic relating to the Agreement between
the Governments of the United States of America and France relating to Air Services
between their respective Territories signed at Paris on 27 March 1946, as amended,
signed at Paris on 22 January 1963, ibid., vol. 473, p. 3.

m/ Decision of the Arbitration Tribunal established pursuant to the
Arbitration Agreement signed at Paris on 22 January 1963 between the United States
of America and France, given at Geneva on 22 December 1963, UNRIAA, vol. XVI, p. 11.
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arbitration under article X of the 1946 Agreement that, while the award of the
arbitral tribunal on the second of the two questions put to it was to be advisory
only, as envisaged by article X, its award on the first question was to be
binding. 3961 It should therefore be realized that, while States may agree to
settle their future diSpUt8S by employing a procedure in which the process of
arbitration is modified in such a way as to make the award of the arbitral tribunal
r8COmmendatOry only, they are nevertheless free, when they use that procedure to
settle a particular dispute, to agree that it should nevertheless result in a
decision which is legally binding upon them. m/

(c) Combination of two or more familiar means in the work of a sinole oruan

306. While it is by no means uncommon for a treaty to envisage the sequential
application to a given dispute of several different means of settlement, 3981 it is
more unusual for a treaty to provide for two - or more - different methods to be
applied sequentially by one and the same organ. The procedures instituted by such
treaties merit consideration as autonomous means of dispute settlement, distinct
from the two methods of which they are a combination. It is for this reason that
conciliation, which involves the sequential discharge by one organ of the tasks of
inquiry and mediation, 3991 is listed in Article 33, paragraph 1, of the Charter as
a discrete means of settlement, distinct from both of those other two methods.

m/ Comuromis of Arbitration between the GOV8rXIment  of the United States of
America and the Government of the French Republic, signed at Washington on
11 July 1978; United Nations, Treaty Series, vol. 1106, p. 195. Clauses 9, 10
and 11 of this agreement accordingly describe the award of the tribunal as "a
decision and advisory report*'.

m/ Cases exist of dispute-settlement clauses and comnromis which appear to
provide for a departure from one of the essential features of arbitration, in so
far as they stipulate that the award of the arbitral tribunal is to be advisory
only, but which do in fact impose on the States parties an obligation to implement
in full the advice which the arbitral award contains. See, for example,
paragraphs 1 and 5 of the Agreement between the Governments of the French Republic,
the United Kingdom of Great Britain and Northern Ireland and the United States of
America for the Submission to an Arbitrator of Certain Claims with respect to Gold
Looted by the Germans from Rome in 1943, signed at Washington on 25 April 1951,
ibid., vol. 91, p. 21.

W/ See, for example, the instruments cited in chapter II, section E of the
handbook, notes 91 and 92; article 286 of the 1982 United Nations Convention on the
Law of the Sea; articles 65 (3) and 66 of the 1969 Vienna Convention on the Law of
Treaties: and article 21 of the 1928 General Act for the Pacific Settlement of
Disputes.

~1 See chap. II.D.l, para. 123.
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307. The two methods of conciliation and arbitration may be combined and
administered by a single organ. This may occur where a treaty, in addition to
empowering an arbitral tribunal to hand down a binding decision, also authorizes
that body, before issuing its final award, to try to bring the parties to an
amicable settlement of their dispute by proposing to them the terms of a
satisfactory solution. Thus, for example, the Agreement on Economic and Technical
Cooperation between the Government of the Kingdom of the Netherlands and the
Government of the Republic of Senegal, signed at Dakar on 12 June 1965, m/
provides in its article 6 (5) that:

I,
. . . Before giving its verdict, [the arbitral tribunal] may, at any stage of

the prOCe8dingS,  propose an amicable settlement of the dispute to be agreed by
the Parties."

Sometimes the exercise of this power of conciliation is made mandatory, rather than
optional, the arbitral tribunal being empowered to proceed to hand down a binding
award only after it has first tried and failed to persuade the parties to resolve
their differences by proposing to them the terms of a possible settlement. Thus,
the Agreement concerning Air Services between France and Kuwait, signed at Kuwait
on 5 January 1975, 4011 provides in its article 14 (4) that:

"If the arbitral tribunal cannot arrive at an amicable settlement of the
dispute, it shall take a decision by majority vote . .."

308. A recent example of an agreement between States thus to combine in the work of
a single organ the methods of conciliation and arbitration, it being incumbent upon
the arbitral tribunal to explore the possibilities of conciliation before
proceeding to hand down an award, is the Arbitration Comnromis between Israel and
Egypt, done at Giza on 11 September 1986. 4021 By article II of that agreement,
Israel and Egypt submitted a dispute concerning the demarcation of a portion of
their land boundary for decision by a five-member arbitral tribunal. At the same
time, they also agreed, in article IX, that:

"1. A three-member chamber of the [arbitration] Tribunal shall explore the
possibilities of a settlement of the dispute. The three members shall be the
two national arbitrators and, as selected by the President of the
Tribunal . . . . one of the two non-national arbitrators.

"2. . . . [T]his chamber shall give thorough consideration to the suggestions
made by any member of the chamber for a proposed recommendation concerning a
settlement of the dispute . . . Any proposed recommendation concerning a
settlement of the dispute which obtains the approval of the three members of
the chamber will be reported as a recommendation to the parties not later than
the completion of the exchange of written pleadings . . .

&Q.Q/ United Nations, Treatv Series, vol. 602, p. 231.

a/ Ibid., vol. 1072, p. 353.

m/ International Legal Materials, vol. XXVI (1987), p. 2.
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"3. The arbitration process shall terminate in the event the parties jointly
inform the Tribunal in writing that they have decided to accept a
recommendation of the chamber and that they have decided that the arbitration
process should cease. Otherwise, the arbitration process shall continue in
accordance with this ComDromis.

"4. All work pursuant to the above paragraphs absolutely shall not delay the
arbitration process . .."

A three-member chamber of the arbitral tribunal was constituted pursuant to
paragraph (1) of the article, but in spite of the efforts of the chamber to find a
proposal which might prove acceptable to both of the States party to the
arbitration, it was unable to place befOr8 them any recommendation for a settlement
of the dispute. 4031 The arbitration tribunal, consequently, proceeded, in
accordance with paragraph (3), to hear the parties' oral arguments to hand down an
award. m/

309. The methods of conciliation and arbitration may also be combined in the work
of a single organ in a manner rather different from that described in the two
preceding paragraphs. In addition to empowering an arbitral tribunal to hand down
a binding award, States may also direct that body, at the same time as it issues
its award, to recommend to them the manner in which they should agree to implement
the conclusions which it contains. A well-known instance of a treaty in which
States did this is the Special Agreement for the Submission of Questions relating
to Fisheries on the North Atlantic Coast under the General Treaty of Arbitration
concluded between the United States and Great Britain on 4 April 1908, signed at
Washington on 27 January 1909. 4051 Under article 1 of that agreement, the United
States and Great Britain submitted a series of seven questions for binding decision
to a tribunal of arbitration. At the same time, they also agreed, in article 4,
that:

"The tribunal shall recommend for the consideration . . . of the Parties rules
and a method of procedure under which all questions which may arise in future
regarding the exercise of the liberties above referred to [which were the
subject of the seven questions submitted to the tribunal for its decision] may
be determined in accordance with the principles laid down in the award . .."

4031 Award of 29 September 1988 of the Egypt-Israel  Arbitration Tribunal
Established in Accordance with the ComDromis Signed 11 September 1986, ibid.,
vol. XXVII (1988), p. 1427, at paras. 8-11.

4041 Ibid.

4051 Scott, The Hague Court ReDOrtS (puora, note 28), p. 147.
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The tribunal made several such recommendations, 4061 some of which were
subsequently accepted by the parties , albeit with certain modifications. w/

310. States may choose to combine in the work of a single organ the method of
conciliation and that distinct means of settlement, described above m/ in which
the process of conciliation is adapted so as to yield a binding final report.
Thus, in addition to empowering a conciliation commission to hand down a binding
final report, States may also authorize that body, before it issues such a report,
to try to induce them to settle their dispute amicably by proposing to them the
terms of a possible solution. Indeed, practice reveals that, if States choose to
give the former power to a conciliation commission, they will usually choose also
to give it the latter. Thus, for example, the Treaty Establishing the Organisation
of Eastern Caribbean States, 4091 in addition to providing that the report of the
Conciliation Commission is to be binding, also stipulates, in its annex A,
paragraph 4, that:

"The Commission may draw the attention of the parties to the dispute to any
measures which might facilitate an amicable settlement.*'

311. States may also agree to combine the two methods of negotiation and
arbitration in the work of what is effectively a single organ. Usually, when
States employ the two methods sequentially, such a combination does not occur,
things being so arranged that those persons who are responsible for the conduct of
the negotiations do not subsequently sit as arbitrators in respect of the same
dispute. However, States may decide that this shall happen, thereby, in effect,
entrusting the tasks of negotiation and arbitration to a single organ. In such
cases, States usually charge the negotiations to a joint commission, composed of an
equal number of their representatives or of persons appointed by them. &&Q/ Such a
commission may be empowered to agree upon a solution to the dispute which is
binding upon the parties, or it may be authorized simply to formulate the terms of
a draft settlement which has to be placed before the parties for their approval.
If the negotiations within the commission should fail, however, the commissioners
are to proceed to serve as arbitrators, together with a newly appointed, neutral
member , creating the situation of an odd number of arbitrators overall. Thus, for

m/ Award of the Tribunal of Arbitration in the Question relating to the
North Atlantic Coast Fisheries, ibid., pp. 174-176 and 188-189.

m/ Agreement between the United States of America and Great Britain adopting
with certain Modifications the Rules and a Method of Procedure recommended in the
Award of 7 December 1910 of the North Atlantic Coast Fisheries Arbitration, signed
at Washington on 20 July 1912, ibid., p. 221.

LQ-e8/ Paras. 297 and 298.

4Q9/ Buma, note 372.

m/ For joint commissions, see chap. II.A, para. 38 and note 7.
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example, the Agreement between Canada and France on their Mutual Fishing Relations,
signed at Ottawa on 27 March 1972, &J&I provides in its article 10 that:

"1. The Contracting Parties shall establish a Commission to consider all
disputes concerning the application of this Agreement.

"2 The Commission shall consist of one national expert nominated by each of
th; Parties for ten years. In addition, the two Governments shall designate
by mutual agreement a third expert who shall not be a national of either Party,

"3 . If, in connection with any dispute referred to the Commission by either
of the Contracting Parties, the Commission has not within one month reached a
decision acceptable to the Contracting Parties, reference shall be made to the
third expert. The Commission shall then sit as an arbitral tribunal under the
chairmanship of the third expert.

"4. Decisions of the Commission sitting as an arbitral tribunal shall be
taken by a majority, and &all be binding on the Contracting Parties."

However, when a dispute arose in 1985 between Canada and France concerning the
application of the 1972 Agreement, the two States agreed m/ that, notwithstanding
the terms of paragraph (l), the matter should not be considered by the joint
commission provided for in paragraph (21, but should, rather, be submitted directly
to the three-member arbitral tribunal provided for in paragraph (3). m/

312. The procedure described in the preceding paragraph should be distinguished
from those cases in which a dispute is referred, first, to a joint commission, and,
if the commissioners cannot agree upon the terms of a settlement, is then brought
before either an umpire or an arbitral tribunal whose membership does not include
the commissioners who were responsible for the conduct of the failed
negotiations. 4141 In cases of the latter type, the tasks of negotiation and
arbitration are entrusted not to one, but to two separate organs.

4111 United Nations, Treaty Series, vol. 862, p. 209.

4121 Joint press communique issued on 23 October 1985 by the Canadian and
French Governments.

4131 Comuromis of Arbitration, signed at Paris on 23 October 1985, UNRIAA,
vol. XIX, p. 226. For the award of the tribunal, see Decision of the Arbitral
Tribunal of 17 July 1986 in the Case concerning Filletina within the Gulf of
St. Lawrence, ibid., p. 225.

m/ See, for example, article XI (2) of the Convention between the Government
of the United Kingdom of Great Britain and Northern Ireland and the Government of
the Republic of Portugal relative to the Construction of a Connecting Railway
between Swaziland and Mozambique, signed at Lisbon on 7 April 1964, United Nations,
Treaty Series, vol. 539, p. 167.
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III. PROCEDURES ENVISAGED IN TBB CHARTER OF TBE UNITED NATIONS

A. Intrmn

313. The principal organs of the United Nations established under Chapter III
(Article 7, paragraph 1) of the Charter of the United Nations, namely, "a General
Assembly, a Security Council, an Economic and Social Council, a Trusteeship
Council, an International Court of Justice, and a Secretariat**, constitute the most
important part of the machinery necessary for the implementation of the main
purposes and principles of the United Nations, in particular, to maintain
international peace and security, and to that end to bring about by peaceful means,
and in conformity with the principles of justice and international law, the
adjustment or settlement of international disputes or situations which might lead
to a breach of the peace.

314. In exercising the powers conferred upon them by the Charter, the Security
Council and the General Assembly 4151 may call upon States parties to a dispute to
use any of the peaceful means of settlement of disputes listed in Article 33,
paragraph 1, of the Charter. As shown by the examples given in the present
chapter, the organs themselves also rely upon the application of these peaceful
means when they put in motion the process of settlement of a dispute.

315. This chapter is therefore aimed to illustrate the way in which the principal
organs of the United Nations perform their functions in the area of the settlement
of disputes between States.

B. The Security Council

1. Role of the Securitv Council in the oeaceful settlement
of disnutes

316. Under Article 24 of the Charter, the Security Council has the primary
responsibility for the maintenance of international peace and security and in that
context plays an important role in the settlement of disputes between States.

317. The Security Council, in performing its functions in the field of settlement
of disputes, acts under various Chapters of the Charter and does not always
indicate the Chapter under which it is proceeding. Primarily, the Council
exercises the powers contained in Chapter VI of the Charter, using also other
functions and powers under Chapter VII (under which the Council is empowered to

4151 The Economic and Social Council and the Trusteeship Council are not
directly involved in the pacific settlement of disputes and situations, though they
can indirectly contribute to their prevention or adjustment in performing their
basic functions. These organs, as well as the International Court of Justice,
already discussed in chapter II, section F, of the handbook, are therefore not
considered in the present chapter.
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take preventive or enforcement measures to maintain or restore international peace
and security) and Chapter VIII, relating to procedures under regional agencies or
arrangements. The main basis of its activities in the field of the peaceful
settlement of disputes, however, is Chapter VI of the Charter, empowering the
Security Council, inter alia: to investigate any dispute or any situation which
might lead to international friction or give rise to a dispute in order to
determine whether the continuance of the dispute or situation is likely to endanger
the maintenance of international peace and security; &l& to recommend, at any
stage of a dispute or situation, appropriate procedures or methods of
adjustment; 4171 to establish whether the continuance of a dispute is in fact
likely to endanger the maintenance of international peace and security for the
purpose of deciding whether to act under article 36 or of making recommendations
for appropriate terms of settlement; 4181 and to call upon the parties to settle
their disputes by the peaceful means listed in Article 33, paragraph 1, or to make
recommendations to them with a view to a pacific settlement of the dispute. 4191
Thus, only the functions of the Security Council under Chapter VI, directly
relating to the settlement of disputes, and some functions in this field under
Chapter VIII, relating to procedures under regional agencies or arrangements, are
discussed in the present section.

318. Some examples of actions taken by the Security Council under the various
Articles of Chapter VI on various questions referred to it for settlement are
presented below to illustrate the functions of the Council in this field.

(a) Investigation of disputes and determination as to whether a situation is in
fact likely to endanger international peace and security

319. With regard to its agenda item entitled *'Complaint of armed invasion of Taiwan
(Formosa)“, the Security Council, relying on Article 34 of the Charter, affirmed
that it was "its duty to investigate any situation likely to lead to international
friction or to give rise to a dispute, in order to determine whether the
continuance of such dispute or situation may endanger international peace and
security, and likewise to determine the existence of any threat to peace". 4201

320. The task of investigating disputes or situations has been performed by the
Security Council by various means. Thus, dealing with the situation concerning

m/ Charter of the United Nations, Article 34.

&lJ/ Ibid., Article 36, paragraph 1.

4181 Ibid., Article 37, paragraph 2.

4191 Ibid., Articles 33, paragraph 2, and 38.

42.Q/ Security Council resolution 87 (1950) of 29 September 1950.
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western Sahara, the Council, at its 1850th meeting, 4211 on 22 October 1975, by its
resolution 377 (1975), acting "in accordance with Article 34 of the Charter**,
requested the Secretary-General to enter into immediate consultations with the
parties concerned and to report to the Council on the results of his consultations
*'in order to enable the Council to adopt the appropriate measures" to deal with the
situation. With regard to the Spanish question, the Council, at its 39th meeting,
on 29 April 1946, established a sub-committee and instructed it to examine the
evidence and to report to the Council in order to enable the Council itself to
determine the nature of the dispute, as envisaged in Article 34, although express
reference to the Article was not made in the relevant Security Council
resolution. 4221 In the India-Pakistan question, by contrast, the Security
Council, by its resolution of 20 January 1948, j&3/ established an independent
Commission for India and Pakistan to, inter alia, *'investigate the facts pursuant
to Article 34 of the Charter". The Commission was composed of representatives of
three Members of the United Nations: one member selected by each of the two
parties, and the third designated by the two members so selected. Such a
commission was also established in the Greek question. M/ In that case, the
Commission, pursuant to the Council's decision of 19 December 1946, was composed of
a representative of each member of the Council. In connection with the complaint
by Benin (1977), the Security Council, at its 1987th meeting, on 8 February 1977,
by its resolution 404 (1977), decided to send a Special Mission composed of three
members of the Council to the People's Republic of Benin in order to investigate
the events of 16 January 1977 in Cotona and to report on them. m/ In connection
with the situation in the occupied Arab territories, the Council, at its 2134th
meeting, on 22 March 1979, by its resolution 446 (1979), established *'a commission
consisting of three members of the Security Council, to be appointed by the
President of the Council after consultation with the members of the Council, to
examine the situation relating to settlements in the Arab territories occupied
since 1967, including Jerusalem*' and requested the Commission "to submit its report
to the Security Council by 1 July 1979". m/

a/ See Official Records of the Securitv Council, Thirtieth Year, Supplement
for October, November and December 1975, 1850th meeting.

42t/ See Security Council resolution 4 (1946) of 29 April 1946.

4231 Official Records of the Security Council, Third Year, SuPnlement  for
Fovember 1948, pp. 64 and 65, annex 1, document S/654.

m/ Ibid., First Year, Second Serieg, No. 28, 87th meeting, pp. 700 and 701.

a/ For the reference to the revised draft resolution (S/12282/Rev.l), see
ibid., Thirty-second Year, 1987th meeting, para. 3: for its adoption, see ibid.,
Para. 123. For the report of the Special Mission, see ibid., Thirtv-second Year,
Special Suvplement  No. 3, document S1122941Rev.l.

m/ For the results of the vote, see ibid., Thirty-fourthYe=,
2134th meeting, para. 113.
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321. The determination of the nature of disputes or situations under Article 34 is
relevant also to the application of Article 37, according to which the Security
Council is to decide whether to take appropriate steps if it deems that the
continuance of the dispute "is in fact likely to endanger the maintenance of
international peace and security**. In this connection it should be emphasized
that, where the Council has established a subsidiary organ to carry out an
investigation, it reserves the right of making the final determination as to the
nature of the dispute or situation as envisaged in Article 34. This was
illustrated by the actions it took in the above-mentioned Spanish question, 4271
which also brought to light the difficulties concerning the.establishment of
criteria for deciding whether a situation "is likely to endanger the maintenance of
international peace and security'*. 4281

(b) Ret mmenda ion to S tecar i
peaceful means

322. The functions of the Security Council under this heading are described in
Articles 36. 37 and 38 of the Charter. Thus, under Article 36, paragraph 1, the
Council has the power to "recommend appropriate procedures or methods of
adjustment"; under Article 37, paragraph 2, it has the power to '*recommend  such
terms of settlement as it may consider appropriate*'; and under Article 38, the
power to "make recommendations to the parties with a view to a pacific settlement
of the dispute". A review of the practice of the Security Council 4291 indicates,
however, that evidence of the relation of the decisions by the Security Council to
provisions of Articles 36 to 38, i.e., the application of those Articles in the
work of the Council, has **continued to be scant". m/ Thus the assessment of the
application of Articles 36 to 38 by the Security Council should be done primarily
by taking into consideration their broad bearing on the work of the Council,
especially the latest trends and developments in this field. The increasing
importance of application of Articles 36 to 38 of the Charter for the realization
of the role of the Security Council in pacific settlement can be clearly shown, for
example, by the provisions of later instruments reflecting new important trends and
developments in this field, such as the 1982 Manila Declaration on the Peaceful
Settlement of International Disputes (see para. 2 above) (especially those
contained in para. 7) and the 1988 Declaration on the Prevention and Removal of
Disputes and Situations Which May Threaten International Peace and Security and on
the Role of the United Nations in this Field (see above, para. 2) (especially those
contained in paras. 6-15).

4271 Ibid., First Year, First Series, No. 2, 39th meeting, p. 244.

QfJ/ Ibid., 35th meeting.

m/ See, for example, Repertoire of the Practice of the Securitv Council,
Suvvlement 1969-1971, p. 1921 ibid., Suwlement 1975-1984,  p. 388.

$JtJ/ Ibid., Swlement 1975-1984, pm 388.
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(i) Ret mmen1

323. The application of Article 36 of the Charter by the Security Council is
reviewed in the present section, not only in the light of the relevant decisions of
the Council under the Article, according to which the Council may recommend
procedures or methods of adjustment, but also in the light of the specific
Proceedings which constituted methods of adjustment or means for the settlement of
the questions brought before the Council.

324. On the basis of a general review of the functions of the Security Council
under Article 36, some examples of such specific procedures or methods of
adjustment recommended or employed by the Council may be briefly summarized below:

(a) After consideration of the United Kingdom complaint against Albania
arising out of an incident on 22 October 1946 in the Corfu Channel, the Council, at
its 127th meeting, on 9 April 1947, recommended 4311 that the parties refer the
dispute to the International Court of Justice;

(b) In the course of the debate in connection with the Palestine question, in
1948, the Council identified the particular procedures and methods aimed at halting
the hostilities. Procedures of pacific settlement under Chapter VI of the Charter
were expressly asserted, 4321 and the Council supplemented its earlier call 4331
for the cessation of acts of violence. As regards the procedures aimed at
achieving the political settlement, the Security Council requested the convocation
of a special session of the General Assembly in accordance with Article 20. 4341
The Council, in its resolutions, enjoined all concerned to take specific measures
with a view to the cessation of violence and established a truce commission to
supervise the implementation of these measures. u/ It further instructed the
United Nations Mediator in Palestine, appointed by the General Assembly, to promote
a peaceful adjustment of the situation, to supervise the implementation of the

4311 See Security Council resolution 22 (1947) of 9 April 1947.

m/ See Renertory of Practice of United Nations Organs, vol. II,
Articles 23-54 of the Charter, Article 36, paras. 67-69.

m/ See Security Council resolution 43 (1948) of 1 April 1948.

m/ See Security Council resolution 44 (1948) of 1 April 1948.

m/ pfficial Records of the Security Council. Third Year. Sunnlement for
Aor_s 1948, document S/723; see also Security Council resolution 48 (1948) of
23 April 1948.
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cease-fire measures 4361 and reinforced them by the decision 437/ to consider
possible action under Chapter VII in the case of the failure of the parties to
implement the cease-fire resolution;

(c) In the course of the Council's efforts to assist the Governments of Malta
and the Libyan Arab Jamahiriya in settling their differences regarding the
delimitation of the continental shelf area between the two countries and in
connection with the complaint by Malta against the Libyan Arab Jamahiriya (1980),
the use of judicial procedures to obtain a peaceful resolution of the conflict was
envisaged by the Council. 4381

325. As indicated in paragraph 310 above, the Security Council, in performing its
functions in the pacific settlement of disputes, may rely upon the application of
some of the specific means of peaceful settlement enumerated in Article 33 of the
Charter. In a number of instances involving armed hostilities - for example, in
the Indonesian question (1947), 4391 the Palestine question (1948) 4401 and the
India-Pakistan question (1948-1950) 4411 - the Security Council adopted decisions
under Article 36 involving recourse to procedures of good offices, mediation,
conciliation and arbitration or other peaceful means. With respect to the
India-Pakistan question, it may be further noted that the Security Council used a
combination of such procedures as investigation, mediation, conciliation, good

4361 See Security Council resolutions 49 (1948) of 22 May 1948 and 50 (1948)
of 28 May 1948.

4371 Security Council resolution 50 (1948), paragraph 11.

m/ The Council's activities in this respect may be illustrated by its
consideration of the issue at the 2246th meeting of the Council, on
4 September 1980 (see Official Records of the Securitv Council. Thirtv-fifth
Year). See also ibid., Sunnlement  for October, November and December 1980,
documents S/14228, S/14229 and S/14256.

m/ See Security Council resolution 27 (1947) of 1 August 1947.

m/ See Security Council resolutions 43 (1948) of 1 April 1948: 44 (1948) of
1 April 1948; 46 (1948) of 17 April 1948; 48 (1948) of 23 April 1948: 49 (1948) of
22 May 1948; and 50 (1948) of 28 May 1948; see also the reports of the Truce
Commission (documents S/758, S/759 and S/761) and the report of the United Nations
Mediator on Palestine to the Security Council, Official Records of the Security
(Council, Third Year, Sunnlement for July 1948, document S/888.

w/ See mpertory of Practice of United Nations Oroanq, vol. II,
Articles 23-54 of the Charter, Article 36, paras. 91-102.
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offices and arbitration. 4421 In two questions not involving hostilities, the
Iranian question (1946) and the Corfu Channel incidents, the Security Council, in
the former instance, at its 5th meeting, on 30 January 1946, m/ took note of the
proposed recourse to direct negotiations and, in the latter, at its 127th meeting,
on 9 April 1947, 4441 recommended settlement by judicial means. m/ A call for
negotiations was made, for example, in paragraph 5 of the Council's resolution
353 (1974) of 20 July 1974, adopted in connection with the situation in Cyprus,
while in paragraph 2 of Security Council resolution 479 (1980), of
28 September 1980, adopted with regard to the situation between Iran and Iraq, the
parties were urged to accept any appropriate offer of mediation or conciliation or
resort to regional agencies or arrangements or other peaceful means. Other
instances in which the Security Council has endorsed the efforts of the parties to
settle their disputes by peaceful means include paragraph 6 of Council resolution
473 (1980) of 13 June 1980, adopted in connection with the question of South
Africa* and paragraph 2 of Council resolution 395 (1976) of 25 August 1976, adopted
with regard to the complaint by Greece against Turkey.

326. The Council has recognized that when using its power to make recommendations
under Article 36, paragraph 2, it "should take into consideration any procedures
for the settlement of the dispute which have already been adopted by the parties'*.
This was illustrated at its meeting of 27 May 1958 in connection with the complaint
by Lebanon. After its consideration of a proposal by the representative of Iraq
that the Council postpone its consideration of the question pending its
consideration at an upcoming meeting of the League of Arab States, when reference
was made to Article 36, paragraph 2, the Council adopted m/ the proposal to
adjourn the meeting until 3 June 1958 (by which time it would be known whether the
question could be resolved outside the Council), on the understanding that the
Council would meet at short notice at the request of the representative of Lebanon.

327. The Charter provides that the Security Council, when exercising its power to
recommend appropriate procedures or methods of adjustment, should take into
consideration the distribution of competence between the Council in the field of
peaceful settlement of disputes and the International Court of Justice as the

m/ See Official Records of the Security Council. Third Year, Nos. 1-15,
230th meeting; and Security Council resolutions 39 (1948) of 20 January 1948 and
91 (1951) of 30 March 1951.

m/ See Security Council resolution 2 (1946) of 30 January 1946.

4441 See Security Council resolution 22 (1947) of 9 April 1947.

m/ A detailed consideration of various ways and means of peaceful settlement
involving activities of the Security Council in particular is contained in
chapter II of the present handbook.

u/ Official Records of the Securitv Council. Thirteenth Year, 818th meeting,
Paras. 8 and 41.
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principal judicial organ of the United Nations. 4471 This distribution of
competence is referred to in Article 36, paragraph 3, of the Charter, which
provides that "in making recommendations under this Article the Security Council
should also take into consideration that legal disputes should as a general rule be
referred by the parties to the International Court of Justice in accordance with
the provisions of the Statute of the Court". 4481 One instance of the application
of Article 36, paragraph 3, was the Corfu Channel incidents (19471, in connection
with which the Council recommended, at its 127th meeting, on 9 April 1947, &!@/
"that the United Kingdom and Albanian Governments should immediately refer the
dispute to the International Court of Justice in accordance with the provisions of
the Statute of the Court". m/ Another example is the question of the detention
of United States diplomatic personnel in Tehran, in which the Council, in its
resolution 461 (1979), of 31 December 1979, took into account the Order of the
International Court of Justice of 15 December 1979 (S/13697). m/ However, in its
resolution 395 (1976) of 25 August 1976, concerning the complaint by Greece against
Turkey, the Council invited both Governments to continue to take into account the
contribution that appropriate judicial means, in particular the International Court
of Justice, would make within the purpose of the pacific settlement of remaining
differences in connection with the dispute. Thus the question was being considered
by both the Security Council and the International Court of Justice.

328. The practice indicates, however, that the distinction between the **appropriate
procedures or methods of adjustment" which can be recommended by the Council under
Article 36, paragraph 1, and "terms of settlement" which can be recommended by the
Council under Article 37, paragraph 2 (in addition to its right to call upon the
parties to settle the dispute by the peaceful means under Article 331, is not
always clear. An example is the recommendation by the Council in its resolution
47 (1948) adopted at its 286th meeting, on 21 April 1948, 4521 for a plebiscite
concerning the State of Jammu and Kashmir in order to settle the India-Pakistan

4471 For the detailed consideration of judicial settlement of disputes see
chapter II, section G, above.

4481 Another important issue of the "distribution of competence** of the
principal organs in this field - the correlation between the Security Council and
the General Assembly - will be considered in section C dealing with the role of the
General Assembly, in particular under Articles 11, 12 and 35, paragraph 3.

*/ See Security Council resolution 22 (1947) of 9 April 1947.

!@Q/ See also I.C.J. Yearbook 1947-1948, pp. 55-60: The Corfu Channel Case,
(Preliminarv Obiection) I.C.J. Reports 1948, p. 15, at pp. 31 and 32.

m/ Security Council resolution 461 (1979) of 31 December 1979, sixth
presmbular paragraph.

m/ See Dfficial61, 286th
meeting, pp. 9-40.
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guestion. The role played by the Security Council under Article 36 is closely
connected with its role under Article 37, B/ which provides that "if the Security
Council deems that the continuance of the dispute is in fact likely to endanger the
maintenance of international peace and security, it shall decide whether to take
action under Article 36 or to recommend such terms of settlement as it may consider
appropriate".

329. It is necessary, however, to point out in respect of the application of
Article 37, paragraph 2, that the Security Council takes into account the positions
of the parties to the dispute. 4541 This issue is illustrated, for example, in the
Council's consideration of the India-Pakistan and the Suez Canal questions. During
the proceeding on the India-Pakistan question, in 1957, the Council adopted a
resolution which omitted.the terms that were regarded as unacceptable by one of the
parties in the dispute and adopted a draft resolution which took into account the
position of both parties. 4551 In dealing with the Suez Canal question, at its
743rd meeting, on 13 October 1956, the Council failed to adopt a second part of the
draft resolution which had not been accepted by both parties. m/

(ii) General recommendation to the parties to resort to neaceful means of
settlement of the dispute

330. With respect to Article 38, which provides that, *'without prejudice to the
provisions of Articles 33 to 37, the Security Council may, if all the parties to
any dispute so request, make recommendations to the parties with a view to a
pacific settlement of the dispute", it should be noted that the Council is
empawered to make recommendations which are not necessarily limited to disputes the
continuance of which is likely to endanger the maintenance of international peace
and security.

m/ In considering the role played by the Security Council in pacific
settlement in the course of application of Article 37, it is necessary to mention
that the application of the Article is closely related to the application not only
of Article 36, but also of other Articles of Chapter VI of the Charter, namely,
Articles 33, 34 and 35 (see ibid., Second Year. No. 59, 159th meeting, document
S/410, pp. 1343-1345: ibid., Third Year, No. 115, 364th meeting, p. 36).

m/ See Renertorv of Practice of the United Nations Organs, Supplement No. 2,
vol. II, Articles 9-54 of the Charter, pp. 406 and 407.

m/ Gfficial Records of the Security Council, Twelfth Year, Supnlements for
January. February and March 1957, document S/3793, p. 9. For the text of S/3779,
see ibid., p. 4.

i wa.
m/ Official Records of the Securitv Council. Eleventh Year, 743rd meeting,

1 0 6 .
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331. Articles 33 to 37 deal with disputes the continuance of which are likely to
endanger the maintenance of international peace and security, while Article 38
gives the Security Council the power to make recommendations with respect to "any
dispute" if "all the parties" so request. However, the practice shows that States
have tended not to make such a request under Article 38. 4571

332. Nevertheless, in future, the possibility of more frequent recourse by States
to Article 38 cannot be excluded in view of the new demands facing the
international community and the United Nations in the field of the prevention and
pacific settlement of disputes. This can be expected, for example, in connection
with the application of the provisions of the Manila Declaration on the Peaceful
Settlement of International Disputes which, inter alia, reaffirms the need to exert
utmost efforts in order to settle any conflicts and disputes between States
exclusively by peaceful means. The same can be expected in the application of the
Declaration on the Prevention and Removal of Disputes and Situations Which May
Threaten International Peace and Security and on the Role of the United Nations in
this Field, which, provides in its paragraph 1 (5) that "States concerned should
consider approaching the relevant organs of the United Nations in order to obtain
advice or recommendations on preventive means for dealing with a dispute or
situation".

(c) Relation to procedures under resional aaencies or arranuements

333. In addition to Chapter VI of the Charter, which deals directly with the
pacific settlement of disputes, provisions relevant to the role of the Security
Council in the field of peaceful settlement are found also in Chapter VIII,
concerning "Regional arrangements". m/

334. According to Article 52, paragraph 3, of the Charter, the Security Council
"shall encourage the development of pacific settlement of local disputes*' through
"regional arrangements" or by "regional agencies" either "on the initiative of the
States concerned" or "by reference from the Security Council". Under paragraph 2
of the same Article it is provided that the Members of the United Nations entering
into such arrangements or constituting such agencies shall make every effort to
achieve pacific settlement of local disputes through such regional arrangements or
by such regional agencies before referring them to the Security Council. Thus, as

4&/ There are instances in which the point was raised in incidental
statements as to whether the Security Council, having been seized of the question
at the request of both parties and having based recommendations on consultations by
the President of the Council with the representatives of the parties, had been
performing the functions under Article 38: e.g., during the consideration of the
India-Pakistan question; see ibid., Third Year, Nos. 16-35, 245th meeting, pp. 115
and 116 and ibid., No. 74, 304th meeting, p. 21.

4581 Resort to regional agencies or arrangements for the purpose of pacific
settlement of disputes is considered in detail in Chapter II, section H, of the
present handbook.
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analysed in chapter II, section H, above, some States members of certain regional
agencies have taken the position that local disputes should first be tried through
the mechanism of the relevant regional agency, while others have maintained the
view that local disputes to which they are parties should be handled directly by
the Security Council.

335. The practice of application of Chapter VIII, under its Article 54, is that the
Security Council is kept informed of activities undertaken or in contemplation by
regional organizations through communications addressed to the United Nations
Secretary-General, from the Secretary-General of the respective regional
organizations 4591 and from States parties to a dispute or situation. m/

2. Recent trends

336. Some of the international instruments recently adopted by the Organization
reflect the ongoing process of positive changes in international relations and the
growing awareness of the interdependence of States, indicating the trend to add new
significance to the efforts of the United Nations in the area of prevention and
peaceful settlement of international disputes and to enhance the effectiveness of
the role of the Security Council in this field.

337. Thus, in the 1982 Manila Declaration on the Peaceful Settlement of
International Disputes, the General Assembly called upon Member States to
strengthen "the primary role of the Security Council so that it may fully and
effectively discharge its responsibilities, in accordance with the Charter of the
United Nations, in the area of the settlement of disputes or of any situation the
continuance of which is likely to endanger the maintenance of international peace
and security'* (sect. II, para. 4). The Declaration stressed the need to consider
"making greater use of the fact-finding capacity of the Security Council in
accordance with the Charter" (sect. II, para. 4 (a)); encouraged the Council "to
make wider use, as a means to promote peaceful settlement of disputes, of the
subsidiary organs established by it in the performance of its functions under the
Charter" (sect. II, para. 4 (e)) and "to act without delay, in accordance with its
functions and powers, particularly in cases where international disputes develop
into armed conflicts" (sect. II, para. 4 (g)).

338. Some of the principles in the 1982 Manila Declaration have been further
specified in the 1988 Declaration on the Prevention and Removal of Disputes and
Situations Which May Threaten International Peace and Security and on the Role of
the United Nations in this Field, which addressed both States and the United
Nations organs.

m/ See, e.g., Repertory of Practice of United Nations Oraans, Suxdement
No. 4, vol. I, Articles l-54 of the Charter, Annex, Tabulation of communications,
sects. A and B, p. 416.

#XJ/ Ibid., sect. C, pp. 416 and 417.
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339. Thus, the General Assembly in the 1988 Declaration called upon States parties
to a dispute or directly concerned with a situation, particularly if they intended
to request a meeting of the Security Council, to approach the Council, *'directly or
indirectly, at an early stage and, if appropriate, on a confidential basis"
(para. 1 (6)). An emphasis on the necessity to approach the Council at an early
stage and on a confidential basis (if appropriate) reflects the need to develop the
preventive abilities and potentials of the Council and enhances its effectiveness
through informal, confidential contacts with the States concerned.

340. A need for the improvement of monitoring capacities of the Security Council,
for the purposes of prevention, on the basis of regular interaction with high-level
governmental structures of the States in respect of international situations is
formulated by the Declaration in its call addressed to the Security Council to
"consider holding from time to time meetings, including at a high level with the
participation, in particular, of Ministers of Foreign Affairs, or consultations to
review the international situation and search for effective ways of improving it"
(para. 1 (7)).

341. Special attention is given to preparations for the prevention or removal of
particular disputes or situations. For this purpose, the Security Council is urged
to "consider making use of the various means at its disposal, including the
appointment of the Secretary-General as rapporteur for a specified question"
(para. 1 (8)).

342. The Declaration also outlines procedures and actions of the Security Council
in cases when disputes or situations are brought to its attention '*without a
meeting being requested". Such procedures include "holding consultations with a
view to examining the facts of the dispute or situation and keeping it under
review, with the assistance of the Secretary-General when needed" and granting the
States concerned "the opportunity of making their views known" (para. 1 (9)). In
respect of such consultations, the Declaration again stresses the necessity of
wider use of informal, confidential procedures, stating that *'consideration should
be given to employing such informal methods as the Security Council deems
appropriate, including confidential contacts by its President*' (para. 1 (10)).

343. Furthermore, the Declaration suggests to the Security Council, in connection
with particular disputes or situations to "consider, inter alia:

"(a) Reminding the States concerned to respect their obligations under
the Charter;

"(b) Making an appeal to the States concerned to refrain from any action
which might give rise to a dispute or lead to the deterioration of the dispute
or situation;

"(c) Making an appeal to the States concerned to take action which might
help to remove, or to prevent the continuation or deterioration of, the
dispute or situation" (para. 1 (11)).

344. Stressing again the preventive functions of the United Nations activities in
this field, the Declaration formulates "means of preventing" the further
"deterioration of the dispute or situation in the areas concerned'* which the
Security Council should consider, namely "sending, at an early stage, fact-finding
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or good offices missions or establishing appropriate forms of United Nations
presenceW (para. 1 (12)).

345. The Security Council's responsibility for promoting resort to regional
agencies or arrangements also was not omitted by the Declaration, which indicated
the Council's obligation to consider *'encouraging and, where appropriate, endorsing
efforts at the regional level by the States concerned or by regional arrangements
or agencies to prevent or remove a dispute or situation in the region concerned"
(para. 1 (13)).

346. Once again the balance between the right of States to settle their disputes on
the basis of the principle of free choice of means of settlement and the Security
Council's responsibility in the field of pacific settlement was reaffirmed:
"Taking into consideration any procedures that have already been adopted by the
States directly concerned, the Security Council should consider recommending to
them appropriate procedures or methods of settlement of disputes or adjustment of
situations, and such terms of settlement as it deems appropriate" (para. 1 (14)).

347. The Declaration emphasized once more the existing distribution of competence
between the Security Council and the International Court of Justice in this area,
drawing attention to the role played by the Council in the promotion of settlement
on the basis of judicial procedures: "The Security Council, if it is appropriate
for promoting the prevention and removal of disputes or situations, should, at an
early stage, consider making use of the provisions of the Charter concerning the
possibility of requesting the International Court of Justice to give an advisory
opinion on any legal question" (para. 1 (15)). It should be noted in this respect
that the necessity of appropriate actions "at an early stage" was stressed once
again, clearly indicating the growing emphasis on preventive functions of the
United Nations in this field.

348. New trends in the practice of the Security Council are also reflected in the
1989 and 1990 reports of the Secretary-General on the work of the
Organization. a/ The reports contain a review of the latest multilateral efforts
of the Council in this field, emphasizing the strong support given by the Council's
resolutions to the peace process in various regions of the world. They point out
the regular interaction between the Security Council and the Secretary-General and
the Lact that the latter has frequently been encouraged to continue to lend his
good offices on the basis of the mandate entrusted to him by the Council. They
also mention attempts to pave the way to an effective negotiating process, which
included repeated contacts and consultations by the Secretary-General at the
highest level with the parties directly concerned and with the permanent members of
the Council, and urgent meetings of the Council at the request of the
Secretary-General.

4611 See Official Records of the General Assemblv, Forty-fourth Session,
Supplement No. 1 (A/44/1): and ibid., Forty-fifth Session, Supplement  No, 1
(A/45/1).
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349. As stated in the 1989 report:

**Efforts to prevent possible conflicts, reduce the risk of war and
achieve definitive settlements of disputes, whether long-standing or new, are
part and parcel of a credible strategy for peace.

"The United Nations needs to demonstrate its capacity to function as
guardian of the world's security. Neither any alterations in the structure of
the Organization nor in the distribution of competence among its respective
organs are needed for that purpose. What is needed is an,improvement of
existing mechanisms and capabilities in the light of the demands of the
unfolding international situation."

In this connection, the Secretary-General stresses the necessity of prevention of
international disputes, indicates the priorities for the United Nations and
formulates concrete proposals aimed at enhancing its effectiveness in the modern
world.

350. The 1989 report contains a number of proposals concerning the procedure of the
Security Council, as well as the improvement of its mechanism of work, in dealing
with matters of prevention and pacific settlement of disputes and situations.
Among the proposals are those suggesting that the Security Council could meet
periodically to consider the state of international peace and security in different
regions at the level of ministers for foreign affairs and, when appropriate, in
closed session, and that "where international friction appears likely", the Council
"could act on its own or request the Secretary-General to exercise his good offices
directly or through a special representative", enlisting, when appropriate, "the
cooperarion of the concerned regional organisation in averting a crisis".

351. Evaluating the recent positive development of positions of Member States and
permanent members of the Council, especially in respect of the role of the United
Nations and the Security Council, the Secretary-General mentioned, in particular in
his 1989 report, that "the decision-making process on political matters has vastly
improved with the emergence of a collegial spirit among the permanent members of
the Security Council and with the daily cooperation between the Council as a whole
and the Secretary-General". He also noted the special significance of the
cooperation between "the two militarily most powerful States" for the purposes of
the maintenance of international peace and security for the effectiveness of the
efforts of the United Nations in this field. At the same time, the
Secretary-General reaffirmed in his 1990 report that "agreement among the major
Powers must carry with it the support of a majority of Member States if it is to
make the desired impact on the world situation". That is fully applicable to the
field of peaceful settlement of disputes between States.
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c . The General Assemblv

1. Role of the General Assembly in the peaceful settlement
of disDutes

352. The functions and powers of the General Assembly in the field of prevention
and settlement of disputes and situations are specified mainly in Chapter IV of the
Charter. Under the various Articles of the Chapter, the Assembly is empowered,
inter alia: to discuss any questions or matters within the scope of the Charter or
relating to the powers and functions of any organs provided for in the Charter,
including those relating to the maintenance of international peace and security
which have been brought before it by Member States or by the Security Council, and
may make recommendations on such questions or matters; 4621 to call the attention
of the Council to situations which are likely to endanger international peace and
security; m/ to consider the general principles of cooperation in the maintenance
of international peace and security and make recommendations with regard to such
principles; 4641 to initiate studies and make recommendations for the purpose of
encouraging the progressive development of international law and its
codification: 4651 and to recommend measures for the peaceful adjustment of any
situation which it deems likely to impair the general welfare or friendly relations
among nations. m/ Some instances in which the General Assembly has exercised
these powers and functions in the field of the prevention and peaceful settlement
of disputes and situations are outlined below.

(a) Discussion of uuestions and makincr recommendations on matters relatinu to the
peaceful settlement of disputes

353. The General Assembly, under Article 10 of the Charter, may discuss any
questions or any matters within the scope of the Charter, or relating to the powers
and functions of any organs provided for in the Charter, and may make
recommendations "to the Members of the United Nations or to the Security Council or
to both" on any such questions or matters, "except as provided in

m/ See the Charter of the United Nations, Articles 10 and 11, paragraph 2;
see also the limitation imposed on the power of the General Assembly to make
recommendations by Article 12, paragraph 1.

!@J/ Ibid., Article 11, paragraph 3.

m/ Ibid., paragraph 1.

4651 Ibid., Article 13.

m/ Ibid., Article 14.
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Article 12". m/ The powers of the Assembly as thus stated in Article 10 include
the power to discuss and make recommendations on questions relating to the
settlement of disputes, The Charter authorises the Assembly not only to address
directly the States parties involved in a dispute or situation, but also to play an
important role in the coordination of the activities of the principal organs of the
United Nations in the field of the prevention and peaceful settlement of disputes
and situations, but within the limits established by the Charter in Article 12.

354. While the general powers and functions of the Assembly are thus contained in
Article 10, they are specified further under Articles 11, 13 and 14, as indicated
below.

355. Article 11, paragraph 2, enables the General Assembly to discuss any questions
relating to the maintenance of international peace and security brought before
it m/ and to make recommendations with regard to them "to the State or States
concerned or to the Security Council or to both". According to Article 11,
paragraph 3, the Assembly may call the attention of the Council to situations
"which are likely to endanger international peace and security*'. The Assembly has

4671 Article 12 of the rharter reads as follows:

w 1. While the Security Council is exercising in respect of any
dispate or situation the functions assigned to it in the present Charter,
the General Assembly shall not make any recommendation with regard to
that dispute or situation unless the Security Council so requests.

I, 2. The Secretary-General, with the consent tif the Security
Council, shall notify the General Assembly at each session of any matters
relative to the maintenance of international peace and security which are
being dealt with by the Security Council and shall similarly notify the
General Assembly, or the Members of the United K&ions if the General
Assembly is not in session, immediately the Secretary-General ceases to
deal with such matters."

m/ According to the provisions of Article 11, paragraph 2, any question
related to the maintenance of international peace and security may be brought
before the General Assembly not only by any Member of the United Nations, or by the
Security Council, but also by a State which is not a Member of the United Nations,
if it accepts in advance, for the purposes of the dispute, the obligations of
pacific settlement provided in the Charter, as stated in Article 35, paragraph 2.
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widely exercised these specific powers, adopting a number of resolutions &@/ in
which it has made recommc rldations  in the field of the maintenance of international
peace and security or drawn the attention of the Security Council to situations
considered as endangering, or likely to endanger, international peace and security,
and referring to the Council, either before or after discussion, any such question
on which action is necessary.

356. This mechanism of distribution of competence between the Security Council and
the General Assembly and interaction of the two organs, as envisaged in Article 11,
paragraphs 1 to 3, of the Charter, is to be viewed in the light of the broad powers
of the General Assembly, under article 10, to perform functions in the field of the
maintenance of international peace and security and prevention and pacific
settlement of disputes and situations. It is therefore essential to keep in mind
Article 11, paragraph 4 , which provides that the powers of the General Assembly set
forth in the Article "shall not limit the general scope of Article 10". 4701
Besides, any such limitation would have to be lifted by the Security Council itself
if it adopted a resolution requesting the General Assembly to make recommendations
with respect to a particular dispute or situation.

357. With respect to the distribution of competence between the two organs, it is
important to nore the procedure under which the General Assembly is to be informed
of the matters being dealt with by the Security Council or with which the Council
has ceased to deal. This procedure, as provided in Article 12, establishes a
system of notification of the activities of the Security Council and the General
Assembly in this field in order to avoid unnecessary overlapping of their functions.

358. With respect to the question of the correlation between the primary
responsibility of the Security Council in the maintenance of international peace
and security and the powers of the General Assembly to discuss any questions
relating to the maintenance of international peace and security and to make
reconrmendations with regard to any such questions, it is necessary to mention, as
an example, the establishment by the Assembly, in 1947, m/ of the Interim
Committee and the adoption of the "Uniting for peace" resolution.

a/ See, for instance, General Assembly resolutions 2151 (XXI), para. 6:
2202 A (XXI), para. para. para.7; 2262 (XXII), 17; 2270 (XXII), 10; 2307 (XXII),
para. 4; 2324 (XXII), para. 4; 2383 (XXIII), para. 9; 2395 (XXIII), para. 4:
2396 (XXIII), para. para. para.4; 2403 (=III), 3; 2498 (XXIV), 3; 2506 B (XXIV),
para. 9; 2508 (XXIV), paras. 12 and 14; and 2517 (XXIV), para. 4. For more recent
examples, see resolutions 43114, 43119, 43124, 43125, 43133, 44/10, 44115, 44122,
44188, etc.

m/ The same interpretation appears relevant also to the exceptions contained
in Article 14 and in Article 35, paragraph 3.

m/ See Gfficial Records of the General Assembly, Second Session, First
Committee,  97th meeting, p* 335.
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359. The mandate of the Interim Committee was to assist the General Assembly
between its sessiom in handling disputes and situations brought to the Assembly,
in case the Security Council was unable to take action because of the use of the
veto. The Committee was to assist the Assembly in preparing studies and making
recommendations for international political cooperation according to Article 11,
paragraph 1, and Article 13, paragraph 1 (a), and dealing with disputes or
situations. 4721 The General Assembly, for example, took some actions on the basis
of the report of the Interim Committee, and in one case addressed a recommendation
to the Security Council concerning the possible use of the rapporteur system, Dr
and decided to revise the 1928 Geneva General Act for the Pacific Settlement of
International Disputes and to establish a panel for inquiry and conciliation m/
(which has never been used).

360. Another step in the same direction was the adoption of the "Uniting for peace"
resolution, in 1950, which gave rise to one of the most extensive debates on the
Charter of the United Nations. 4751 In that resolution (resolution 377 (V) of
3 November 1950), the Assembly

"Resolverd] that if the Security Council, because of lack of unanimity of
the permanent members, fails to exercise its primary responsibility for the
maintenance of international peace and security in any case where there
appears to be a threat to the peace, breach of the peace or act of aggression,
the General Assembly shall consider the matter immediately with a view to
making appropriate recommendations to Members for collective measures,
including in the case of a breach of the peace or act of aggression the use of
armed force when necessary, to maintain or restore international peace and
security."

The resolution also *'establishes a Peace Observation Commission . . . which could
observe and report on the situation in any area where there exists international
tension the continuance of which is likely to endanger the maintenance of
international peace and security" and '*recommends to the States Members of the
United Nations that each member maintain within its national armed forces elements
so trained, organized and equipped that they could promptly be made available, in
accordance with its constitutional processes, for service as a United Nations unit
or units, upon recommendation by the Security Council or the General Assembly".
The resolution further establishes a Collective Measures Committee "to study and
make a report to the Security Council and the General Assembly . . . on methods . . .
which might be used to maintain and strengthen international peace and security".

4721 See General Assembly resolution XII (II) of 13 November 1947.

m/ See General Assembly resolution 268 (III) B 'of 28 April 1949.

a/ See General Assembly resolutions 268 (III) A and D of 28 April 1949.

4751 See Official Records of the General Assembly, Fifth Session, First
Committee, 354th to 371st meetings, 9-21 October 1950: ibid., 299th and
302nd plenary meetings, l-3 November 1950.
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There are cases in which the Security Council, in exceptional circumstances, when
it has been prevented from exercising its primary responsibility for the
maintenance of international peace and security owing to the lack of unanimity of
its permanent members, has decided to call emergency special sessions of the
General Assembly to consider the matter. In one case, the Security Council
specifically invoked the "Uniting for peace" resolution, 4761 while in another it
did not invoke the resolution as such but applied the same procedure of convening
an emergency special session of the General Assembly. 4771

(b) Recommendation of measures for the Deaceful adjustment of situations

361. The specific functions of the General Assembly under this heading are
described in Article.14 of the Charter. Under that Article, the Assembly has the
power to recommend measures for the peaceful adjustment, not only in respect of
matters relating to the maintenance of international peace and security, but also
in respect of other matters, and any situations, regardless of origin, "which it
deems likely to impair the general welfare or friendly relations among nations,
including situations resulting from a violation of the provisions of the present
Charter setting forth the Purposes and Principles of the United Nations". The
Article was intended to enable the General Assembly to make recommendations for the
peaceful adjustment of situations in various areas, such as the self-determination
of peoples and human rights. m/

362. One of the early examples of the application of Article 14 occurred in
connection with the question of the treatment of Indians in the Union of South
Africa, which was included in the agenda of the first session of the General
Assembly on the request of the delegation of India. 4791 This resulted in the
adoption by the General Assembly of its resolution 44 (I) of 8 December 1946,
entitled *'Treatment of Indians in the Union of South Africa", in which the Assembly
observed that because of that treatment friendly relations between the two Member
States had been impaired and that unless a satisfactory settlement was reached the
relations between the States concerned were likely to be further impaired. m/

4761 See, e.g., Security Council resolution 119 (1956) of 31 October 1956; see
also General Assembly resolution 997 (ES-I) of 2 November 1956.

4771 See, e.g., Security Council resolution 500 (1982) of 28 January 1982.
See also General Assembly resolution %-9/l, 28 January 1982.

m/ See, for instance, ReDertory of Practice of United Nations Oruans,
vol. I, Articles l-22 of the Charter, 1955, pp. 465-480.

m/ Official Records of the General Assemblv. First Session, Second Part,
Joint Committee of the First and Sixth Committees, annex 1, document A/149.

m/ General Assembly resolution 44 (I), para. 1.
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2. Recent trends

363. The trends in the practice of the General Assembly, reflected in its recent
declarations, m/ clearly indicate an emphasis not only upon removal of disputes
and situations likely to endanger international peace and security, but primarily
upon their prevention.

364. Like the 1982 Manila Declaration, the 1988 Declaration stresses the importance
of the timely prevention of disputes and situations and urges States to consider
approaching the relevant organs of the United Nations (including the General
Assembly) "in order to obtain advice or recommendations on preventive means for
dealing with a dispute or situation" (para. 1 (5)). stressing the need to consider,
where appropriate, supporting efforts undertaken at the regional level by the
States concerned or by regional arrangements or agencies, to prevent or remove a
dispute or situation in the region concerned. This clearly indicates the important
role of the General Assembly in providing the interaction between universal and
regional systems in the prevention and removal of disputes and situations.

365. Furthermore, the 1988 Declaration attaches special attention also to the
promotion of the use of fact-finding, urging the General Assembly in the case when
a dispute or situation has been brought before it to consider "including in its
recommendations making more use of fact-rinding capabilities, in accordance with
Article 11 and subject to Article 12 of the Charter" (para. 1 (18)), and calls upon
the Assembly to *'consider making use of the provisions of the Charter concerning
the possibility of requesting the International Court of Justice to give an
advisory opinion on any legal question" (para. 1 (19)), and thus to contribute to
the enhancement of the role of the Court.

365. The important role of the General Assembly as a principal organ of the United
N&ions in the field of the prevention and pacific settlement of international
disputes and situations is further indicated in the 1989 and 1990 reports of the
Secretary-General on the work of the Organization. 4821 Noting the valuable
efforts of the General Assembly in various areas of international relations,
including those concerning the promotion of pacific settlement of disputes, as well
as his own activities in the field, in pursuance of the mandate entrusted to him by
the Assembly, the Secretary-General has underlined the growing demand for the

m/ Manila Declaration on the Peaceful Settlement of Disputes (suora,
para. 2) and Declaration on the Prevention and Removal of Disputes and Situations
Which May Threaten International Peace and Security and on the Role of the United
Nations in this Field (ibid.). It should be noted also that in the effort to
encourage States to settle their disputes by peaceful means, the General Assembly
adopted a decision on resort to a commission of good offices, mediation or
conciliation within the United Nations (decision 441415).

m/ See cfficial Records of the General Assembly, Forty-fourth Session,
Suvvlement No. 1 (A/44/1); and ibid., Fortv-fifth Session. Suunlement No. 1
(A/45/1).
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effective conduct of multilateral diplomacy on the basis of political and moral
persuasion, combined with a judicious use of leverage aimed at the settlement of
disputes. In this respect, it should be noted that the General Assembly, as th&
organ in which all Member States are represented, is capable of performing this
task on the basis of the multilateral efforts of all the Member States in directing
their combined political will, inseparable from their moral responsibility, to
undertake the timely prevention and peaceful settlement of international disputes.

D. The Secretariat

1. Role of the Secretary-General

367. The contribution'of the Secretariat of the United Nations to the efforts of
the Organization in the area of the peaceful settlement of disputes is made
primarily through the role of the Secretary-General. Article 97 of the Charter of
the United Nations provides that "the Secretariat shall comprise a
Secretary-General and such staff as the Organization may require" and describes the
Secretary-General as "the chief administrative officer of the Organization".
Article 98, however, establishes the duty of the Secretary-General to act not only
in that capacity, but also to perform such other functions as are entrusted to him
by the other principal organs, which may include those in the field of the
prevention and peaceful settlement of disputes. Article 99 gives the
Secretary-General more specific powers in connection with the prevention and
peaceful settlement of disputes by providing that '*the Secretary-General may bring
to the attention of the Security Council any matter .which in his opinion may
threaten the maintenance of international peace and security".

(a) Functions of the Secretarv-General in the implementation of the resolutions of
other DrinciDal oruans in the field of the prevention or settlement of disputes

368. The Secretary-General, within the framework of the Charter of the United
Nations and the means at his disposal, renders assistance and provides facilities
not only for the other principal organs of the Organization but also. for all
institutions of the United Nations acting in this field. m/ In that connection,
and pursuant to Article 98, he performs technical and any other functions as may be
requested by the other principal organs directly involved in the prevention and
peaceful settlement of disputes.

369. A review of the functions of the Secretary-General in the field of the
maintenance of international peace and security and the prevention and settlement
of international disputes shows that he has performed manifold actions to implement

m/ In this connection see, for example, the coordination of the work of the
United Nations Relief and Works Agency for Palestine Refugees in the Near East
(UNRWA) in various situations of conflict where assistance to the civilian
population is needed.
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a vast number of resolutions of other principal organs. -1 These include, for
example, his activities with regard to the situation il: the Middle East, 4&/ the
situation in Cyprus, 14_88/ the situation between Iran and Iraq, 4871 the situation
in Kampuchea, 4881 the situation in Afghanistan, -1 Western Sahara, m/ and
Central America, m/ and his role in the efforts to settle the Falkland Islands
(Malvinas) question 4921 and in the settlement of the question of Namibia. m/

370. In performing this function in the course of the prevention or peaceful
settlement of disputes, the Secretary-General has either taken certain actions
himself, appointed special representatives or requested the assistance of a third
State. For example, in April 1965, when fighting broke out in the Dominican
Republic, he requested the United States Government to use its good offices to urge

m/ These functions were discussed in chapter II of the handbook. See, for
example, section C, on "Good offices".

4851 See the 1989 and 1990 reports of the Secretary-General on the work of the
Organization (supra, note 482).

m/ See Official Records of the Security Council, Nineteenth Year. Supplement
for January, February and March 1964, document S/5516, paras. 4-6: see also,
e.g., Security Council resolutions 186 (1964) of 4 March 1964 and 649 (1990) of
12 March 1990, both on the Cyprus question; as well as documents S/20310 and Add.1
and S/20330.

4871 See, e.g., Security Council resolutions 540 (1983) of 31 October 1983 and
598 (1987) of 20 July 1987.

4881 See General Assembly resolutions 43119 of 3 November 1988 and 44122 of
16 November 1989.

w/ See document S/19835, as well as General Assembly resolution 44115 of
1 November 1989.

4901 See General Assembly resolutions 43133 of 22 November 1988 and 44188 of
11 December 1989, as well as Security Council resolution 621 (1988) of
20 September 1988.

m/ See General Assembly resolution 43/24 of 15 November 1988 and document
A/44/140, as well as Assembly resolution 44/10 of 23 October 1989 and Security
Council resolution 650 (1990) of 27 March 1990.

a/ See General Assembly resolution 43125 of 17 November 1988.

4931 See General Assembly resolutions 42/14 B of 6 November 1983 and 43126 A
of 17 November 1988, as well as Security Council resolution 643 (1989) of
31 Cctober 1989.
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the opposing forces to heed the call of the Security Council for a strict
cease-fire. 4941 In connection with the complaint by Malta against the Libyan Arab
Jamahiriya (1980), the Secretary-General held consultations with the parties and
sent his Special Representative to the countries concerned in order to assist in
the search for a mutually acceptable solution. m/

(b) Diolomatic functions

371. Since the Secretary-General is the chief administrative officer of the
Organisation, which gives wide-ranging powers to the Charter in the field of
peaceful settlement of disputes, it follows naturally that he plays an important
role in this process. Such functions include% communications containing d&marches
and appeals; discussions and consultations with the parties; fact-finding
activities: participation in, or assistance to negotiations aimed at the settlement
of a dispute or the implementation of an agreed settlement. All such functions are
performed either by him directly or by personal or special representatives
appointed by him. 4961

(c) Functions of the Secretary-General based on the nowers exnresslv conferred
upon him bv the Charter

372. According to Article 98 of the Charter, the Secretary-General "shall make an
annual report to the General Assembly on the work of the Grganization".  m/ The
most recent such annual report of the Secretary-General is that submitted to the
General Assembly at its forty-fifth session. m/ In that document, in addition to
presenting a comprehensive review of various activities of the Organization and an
evaluation of its work in the field of the maintenance of international peace and
security, the Secretary-General also suggests ways and means by which the functions

4941 See Official Records of the Security Council, Twentieth Year. Suoolement
for ADril, Mav and June 1965, documents S/6365 and annex, and S/6369.

4951 See Official Records of the Security Council, Thirty-fifth Year,
Swvlement for October, November and December 1980, documents S/14228, S/14229 and
5114256.

m/ See Reoertorv of Practice of United Nations Oruans, Supplement No. 3
vol. IV, Articles 97-101 of the Charter, 1973, pp. 145-152; see also A/44/959,'
S/21274, A/44/344/Add.l,  W206991Add.1, A/44/886, S/21029: and Official Records of
the General Assembly, Forty-fifth Session, Funulement No. 1 (A/45/1).

m/ Rule 48 of the Rules of orocedure of the General Assembly (United Nations
publication, Sales No. E.85.1.13) provides that the Secretary-General shall also
make **such supplementary reports as are required".

&$!!$I Official Records of the Gemal Assembly, Forty-fifth Session, Supolement
No. 1 (A/45/1).

-169-



of the Organization may be improved, for example, in the area of the prevention and
peaceful settlement of international disputes. Such a reporting system enables the
Secretary-General to contribute to the process of achieving the peaceful solution
of conflicts or situations in various regions of the world &9J/ in the course of
implementing the various resolutions of the other principal organs.

373. The competence given to the Secretary-General under Article 99 has mainly been
used by him in the sphere of the maintenance of peace and security, rather than in
the peaceful settlement of disputes. His functions in the field of the prevention
and peaceful settlement of disputes are provided in this Article, under which the
Secretary-General “may bring to the attention of the Security Council any matter
which in his opinion may threaten the maintenance of international peace and
security". However, such competence of the Secretary-General has also been
effectively used for purp2lses of the peaceful settlement of disputes. The
importance of this competence is underlined by further mention that was given to
Article 99 in the 1982 Maai!a Declaration and in the 1983 annual report of the
Secretary-General on the wcrk of the Organisation, 5001 in which he stressed the
need "to carry out effectively the preventive role foreseen for the
Secretary-General under Article 99", in order to *'inhibit the deterioration of
conflict situations" and to assist the parties "in resolving incipient disputes by
peaceful means".

374. The Secretary-General's activities performed under Article 99 can be
illustrated by his action with regard to the situation between Iran and Iraq in
1980. 5011 Among the more recent examples is his action in connection with the
situation in Lebanon. On 15 August 1989, after an alarming escalation in the
military confrontation in and around Beirut, and with the danger of even further
involvement of outside parties, the Secretary-General requested the President of
the Security Council to convene an urgent meeting of the Council, in view of the
serious tareat to international peace and security. m/

m/ See A14413441Add.l and W206991Add.1, as well as A/44/642 and
Al4514361Add.l.

m/ See Official Records of the General Assembly, Thirty-seventh Session,
Suurrlement  No. 1 (A/37/1), p. 3.

$@J/ See Official Records of the Securitv Council, Thirty-fourth Session,
Sumlement for October. November and December 1979, document S/1346: ibid.,
Thirtv-fifth Ses ' n*198Q, document
S/14196.

m/ See Qfficial Records of the General Assembly, Forty-fourth Session,
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375. The instruments in the field of the peaceful settlement of disputes adopted by
the inter=rational community recently, reflecting the realities of modern
international life, clearly indicate the trend towards enlarging the role of the
Secretary-General in the area of the prevention and peaceful settlement of
international disputes.

376. As stated, for example, in the 1982 Manila Declaration on the Peaceful
Settlement of International Disputes: "The Secretary-General should make full use
of the provisions of the Charter of the United Nations concerning the
responsibilities 8ntrUBted to him" (sect. II, para. 6).

377. The functions of the Secretary-General in this field are also stated in the
1988 Declaration on the Prevention and Removal of Disputes and Situations:

"20. The Secretary-General, if approached by a State or States directly
concerned with a dispute or situation, should respond swiftly by urging the
States to seek a solution or adjustment by peaceful means of their own choice
under the Charter and by offering his good offices or other means at his
disposal, as he deems apps2priate;

"21. The Secretary-General should consider approaching the States
directly concerned with a dispute or situation in an effort to prevent it from
becoming a threat to the maintenance of international peace and security.'*

These provisions emphasise the role of the Secretary-General in taking preventive
sctions in the field of pacific settlement.

378. The 1988 Declaration thus urges him, where appropriate, to consider making
full use of fact-finding capabilities, including sending, with the consent of the
State, a representative or a fact-finding mission to areas where a dispute or a
situation exists. It further encourages him to consider using, at as early a stage
as he deems appropriate, the right conferred upon him under Article 99 of the
Charter, thus calling &he attention of the Security Council to any matter which in
his opinion may threat 4 the maintenance of international peace and security.
Mor4ver , under the 1908 Declaration the Secretary-General is also encouraged to
make efforts towards the prevention and removal of disputes or situations at the
regional level and to establish an effective mechanism for collaboration between
regional agencies and the United Nations in dealing with local disputes or
situations.

379. Hew trends and proposals in connection with the role of the Secretary-General
in the area of pacific settlement as well as an evaluation of past and present
activities in the field are also reflect&d in the report submitted by the
Secretary-General to the General Assembly at its forty-fourth session, in 1989. In
particular, the Secretary-General pointed out that the deployment of the United
Nations military observers throughout the Central American region could provide a
new opportunity to render assistance in the field of pacific settlement and
reconciliationt set forth proposals that the Organisation receive information from
space-based and other technical surveillance systems, thereby enabling the
Secretariat to monitor conflict situations impartially, and recommended that the
Security Council meet periodically to consider th* state of international peace and
security in different regions at the level a,’ foreign ministers. He also noted the
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important role of “fact-finding teams** which might be dispatched to establish
"timely, accurate and unbiased information" concerning a situation likely to lead
to international friction.

380. Reaffirming the evaluation of recent trends and proposals in the field of
peaceful settlement contained in his 1989 report on the work of the Organization,
the Secretary-General in his 1990 report specially emphasized the role of the
peace-keeping efforts of the United Nations in the context of the peaceful
settlement of disputes and situations. In that connection, he pointed out as
examples of recent trends both the expansion of the role.of the United Nations and
the widening United Nations practice of combining peace-keeping and peace-making,
noting that recent United Nations operations

w
. . . have so combined elements of peace-keeping and peace-making as to have

radically altered traditional concepts of the arrangement between the two.
Formerly, peace-keeping was understood to mean essentially to control or
contain conflicts while peace-making was meant to resolve them. A deeper and
more active involvement of the United Nations has over time, however,
increasingly shown that peace-making itself determines, as it should, the
size, scope and duration of peace-keeping as conventionally understood and
that it is often by a fusion of the two in an integral undertaking that peace
can genuinely be brought to troubled areas".

The report also pointed out that:

"From 1948 onwards, the United Nations has launched 18 operations, five
of them during 1988 and 1989. Indeed, in recent years, the Organization's
role in combinations of peace-keeping and peace-making has expanded
impressively. The composite nature of these recent operations means that the
tasks assigned to them have multiplied. The United Nations Transition
Assistance Group in Namibia provides a standing example of important civilian
and police components working together with military elements to secure the
implementation of a complex peace plan under its supervision and control. The
delicate mission accomplished in Nicaragua also illustrated the versatile
forms that undertakings assigned to the Secretariat by the competent organs of
the United Nations can take."

381. The Secretary-General also indicated that as the consent of the parties
concerned is crucial to the mandate of the United Nations, peace-keeping operations
conducted "in order to stop or avert fighting and help facilitate or implement a
settlement** are "to be distinguished from measures under Chapter VII of the
Charter". While recognizing the unique and important role of the Secretary-General
in the prevention and peaceful settlement of international disputes and situations,
it is necessary to emphasize once again that its potential can be used effectively
only on the basis of interaction with other principal organs of the United Nations,
especially the Security Council and Vie General Assembly, and under the condition
of full support by States.
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IV. PROCEDURES ENVISAGED IN OTNER  INTERNATIONAL INSTRUMENTS

A. Introduction

382. The international instruments whose procedures for the settlement of disputes
are the subject of the present chapter may be divided into two broad categories, as
briefly described below.

383. One category consists of the constituent instruments of international
organisations of a universal character, such as the specialized agencies of the
United Nations and the International Atomic Energy Agency (IAEA), with competence
in specific areas of .activities. Disputes between any of the States members of
such organizations are settled in accordance with the procedures established under
the relevant constituent instruments. As further discussed in section B below,
certain instruments provide more elaborate procedures for dispute settlement
consistent with the degree of interaction of the Member States inter se, as
determined by the nature of the activities of the organiaation. Other constituent
instruments do not, by contrast, establish elaborate procedures and mechanisms for
dispute settlement apart from the general requirement that disputes which are not
settled by direct negotiations or by other diplomatic means should be referred to
one of the organs of the organization in question for settlement, and that if no
settlement is reached the dispute may be referred to a particular forum for a
judicial settlement.

384. The second category consists of the numerous multilateral treaties which
regulate the relations between States parties thereto and establish appropriate
procedures for the settlement of disputes arising from their interpretation or
application.* De;?ending  upon the subject-matter of each multilateral treaty, and
as further discussed in section C of the present chapter, the dispute settlement
procedures established under such instruments also rely upon the application of the
various means of peaceful settlement discussed in chapter II of the handbook.

385. 'In presenting the materials under the two broad categories of the types of
instruments described above, the present chapter aims at providing an analysis of
dispute settlement procedures envisaged under the instruments, taking into account
those already discussed in the preceding chapters and, where possible, giving
examples of cases handled through the procedures in question.

B. Procedures envisacred in the constituent instruments of
cin ern in1 rsal character
gther than the United Nations

386. The procedures for the settlement of disputes envisaged under the instruments
falling under this category reflect the distinction between the instruments which '
created economic or financial organizations and those which established
organizations with other specific areas of activities and competence.

+ While for the purposes of the present handbook only multilateral treaties
are discussed in the present chapter, a study of the equally large number of
bilateral treaties indicates that the types of dispute settlement procedures they
Contain are fully reflected in those presented here or elsewhere in the handbook.
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1. Procedures envisacred in economic and financial organixatioa

387. The disputes settlement procedures under the General Agreement on Tariffs and
Trade (GATT) and under commodity agreements provide examples of the ways in which
some of the specific peaceful means of dispute settlement discussed in chapter II
above are adapted to deal with the types of disputes arising within the scope of
the activities of the institutions in question.

388. The GATT dispute settlement procedure 5031 consists of several steps, the
first of which is consultations, which are mainly bilateral, although article XXII,
paragraph 2, of the General Agreement provides for joint consultations with
contracting parties if bilateral consultations do not produce a satisfactory
result. Under this system, consultations are undertaken as means of settlement of
disputes in itself and are considered a precondition for conciliation as the next
procedure established under such international economic organizations. W/

389. The second step is the referral of the dispute, on the basis of article XXIII,
paragraph 2, of the Agreement, to the Contracting Parties m/ for conciliation. A
party to a dispute may request the setting up of a panel or working party. In
practice, recourse to panels has become the usual procedure (see paras. 392-395).

390. Recourse to this conciliation procedure is limited to cases where a
contracting party considers “that any benefit accruing to-it directly or indirectly
under th[e] Agreement is being nullified or impaired". 5061 Nullification or
impairment of benefits is presumed in cases where there is a breach of obligations
under the General Agreement. fn the absence of such a breach, the party claiming

5031 This procedure is essentially based on articles XXII and XXIII of the
Agreement (Basic Instruments and Selected Documents, vol. IV, March 1969) as well
as in the following subsequent documents, which formalized the dispute settlement
procedures that had evolved through GATT customary practice: "Understanding
regarding notification, consultation, dispute settlement and surveillance", adopted
on 28 November 1979 (hereinafter "1979 Understanding"), to which is annexed an
“Agreed description of the customary practice of the GATT in the field of dispute
settlement"; GATT, BISD, 26th Supp. (1980), pp. 210-18; "Special rigime for
disputes in which the plaintiff is a developing country*', adopted on 5 April 1966
(GATT, BISD, Dot., 14th Suppl. (1966), pp. 18-20, which provides for the expedited
treatment of complaints brought by developing countries; Special regimes provided
for in some of the non-tariff agreements or Codes concluded during the Tokyo Round
of multilateral trade negotiations of 1973-1979 which differ slightly from the 1979
Understanding: under the Codes, parties have an explicit right to panel procedures
and certain Codes establish stricter deadlines; finally, the 1982 GATT Ministerial
Declaration (GATT, BISD, 29th Suppl., 9, pp. 13-16) provides for certain ways of
expediting the process.

5041 1979 Understanding (supra, note 492), para. 8, and annex thereto, para. 1.

m/ The use of initial capitals in **Contracting Parties" indicates collective
action by the Parties to GATT, performed by the GATT Council.

w/ Article XXIII of the Agreement.
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nullification or impairment of benefit is called upon to provide detailed
justification of such a claim. m/

391. The 1982 Ministerial Declaration provides that before the matter is referred
to the Contracting Parties and without prejudice of the right of the parties to do
SO* the latter can seek the good offices of the Director-General of GATT to
facilitate a confidential conciliation. m/

392. Although the establishment of a panel is not an automatic right of the
requesting party, 5091 it has never been refused. Panels are composed of three to
five members, preferably governmental representatives, but serving in their
individual capacity. As opposed to traditional conciliation commissions in the
political field, all panelists are chosen by a third party - in this case the
Director-General of GATT. They may not be nationals of a party to the dispute. 5101

393. Paragraph 16 of the 1979 Understanding describes the functions of panels as
follows:

"[T]o assist the Contracting Parties in discharging their responsibilities
under Article XXIII; accordingly, a panel should make an objective assessment
of the matters before it, including an objective assessment of the facts of
the case and the applicability of and conformity with the General Agreement
. . . panels should consult regularly with the parties to the dispute and give
them adequate opportunity to develop a mutually satisfactory solution."

394. As is the case with traditional conciliation, the function of the panel thus
emphasizes the elements of inquiry, in order to establish the facts giving rise to
a dispute and to seek a settlement. The main concern of the whole dispute
settlement procedure of GATT, including the panels, as has been repeatedly pointed
out, is to reach a settlement agreed by the parties. The requirement that the
conclusions of the panel be distributed to the parties to the dispute before
circulation to the Contracting Parties is one more evidence of the effort '*to
encourage development of mutually satisfactory solutions between the parties" $J&/
to the dispute.

395. The GATT Council usually adopts the panel's report as submitted, thereby
giving the recommendations contained therein an authoritative character, in the
form of recommendations or rulings. The following are examples of recently
established panels: a panel established in 1973 on a matter referred by the
European Communities relating to United States tax legislation; m/ one
established in 1973 on a matter referred by the United States relating to income

5~~1 Annex to the 1979 Understanding, para. 5 infine.

5081 1982 Declaration (suura, note 492), para. (i).

5.@/ 1979 Understanding, para. 10.

m/ Ibid., paras. 11-13.

m/ Ibid., para. 18.

m/ GATT, BISD, 23 S/98,
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tax practices maintained by the Netherlands; 5131 in 1978, on a matter referred by
Australia relating to sugar practices of the European Communities (EC); 5141 in
1985, on a matter referred by EC relating to Canadian discriminative measures
against imported alcoholic drinks; 5151 in 1986, on a matter referred by Canada, EC
and Mexico relating to taxes levied on petroleum and certain imported substances by
the United States; 5161 in 1986, on a matter referred by the United States
regarding restrictions on imports of certain agricultural products by Japan; 517/
in 1986, on a matter referred by EC relating to the Japanese tax system on imported
wine and spirits; m/ in 1987, on a matter referred by the United States relating
'-3 export restrictions on fish by Canada: 5191 and in 1987., on a matter referred by
EC and Canada relating to United States import processing fees. 52_0/ The duration
of the proceedings has varied in these cases from a few months to three years.

396. Although article XXIII, paragraph 2, provides for retaliatory measures if the
recommendations are not implemented, m/ there has been in the entire history of
GATT only one case of such sanction, namely, a 1952 dispute between the Netherlands
and the United States regarding the latter's quotas for dairy products. 5221 In
practice, any matter in which recommendations have been made or rulings given is
kept "under surveillance'* by the Contracting Parties, which periodically review the
action taken pursuant to such recommendations and may be asked to "make suitable
efforts with a view to finding an appropriate solution". 5231

m/ GATT, BISD, 23 S/137.

5141 GATT, BISD, 26 S/290.

m/ GATT, document L/6304.

m/ GATT, document L/6175.

5171 GATT, document L/6253.

-1 GATT, BISD, 34 S/83.

5191 GATT, document L/6268.

m/ CATT, document L/6269.

m/ The relevant text reads: "[the Contracting Parties] may authorize a
contracting party or parties to suspend the application to any other contracting
party or parties of such concessions or other obligations under this Agreement as
they determine to be appropriate in the circumstances.'*

m/ BISD, Supplement No. 1. Retaliation took the form of an authorized
discriminatory quota on imports of wheat flour from the United States.

m/ 1979 Understanding, para. 22.
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397. This conciliation procedure and its sanction (permissible retaliation) is
operative mostly in cases where both parties have similar economic strength, and
therefore similar potential retaliatory powers. 5241 Mindful of conditions of
economic disequilibrium between States, a special regime for disputes in which the
plaintiff is a developing country was adopted in 1966. m/ Although the special
regime never functioned as such, the 1979 Understanding reinforces it and
elaborates on its principles. The main differences between it and the "regular"
procedures are that throughout the phases of the dispute settlement process
particular attention is to be paid to the interests of less developed
countries; 5261 and that more attention is to be given to enforcement of the
recommendations, so that action may be taken, as appropriate, against the
non-complying developed party. 5271

398. The dispute settlement clauses of commodity agreements 5281 are similar to
those of GATT in that they also provide for a step-by-step procedure, beginning
with consultations or negotiations between the parties to the dispute. Upon
failure of such mode of settlement, the matter is then referred to the council of
the organization (which is a plenary organ) established by the respective commodity
agreements. The council takes a binding decision on the matter, in most cases
after having sought the opinion of an advisory panel. Unless the Council decides
otherwise, advisory panels usually consist of five persons acting in their personal
capacity as follows: two members nominated by the exporting members, two by the
importing members and a chairman selected either by the other four members or, if
they fail to agree, by the chairman of the council. For example, in 1965 an

5241 up to 1979, only two cases can be cited in which the applicant was a
developing country and the respondent a developed country: a 1949 claim of Chile
against Australia and a 1962 claim by Uruguay against 15 developed States. In the
past 10 years, six developing countries have filed complaints.

m/ Supra, note 503.

m/ 1979 Understanding, paras. 5, 21 and 23.

5271 Ibid., para. 23.

5281 Such agreements include: the Sixth International Tin Agreement of
26 June 1981 (arts. 48 and 49) (United Nations registration No. 21139), the
International Coffee Agreement of 16 September 1982 (arts. 57, 58 and 66) (United
Nations registration No. 22376), the International Agreement on Jute and Jute
Products of 1 October 1982 (arts. 33 and 44) (United Nations registration
No. 22672), the International Tropical Timber Agreement of 18 November 1983
(arts. 29 and 40) (United Nations registration No. 23317), the International Wheat
Agreement of 14 March 1986 (arts. 8 and 30) (registered 1 July 1986)‘ the
International Agreement on Olive Oil and Table Olives of 1 July 1986 (arts. 50
and 58) (registered 1 January 1987), the International Cocoa Agreement of
25 July 1986 (arts. 62, 63 and 73) (registered with the United Nations on
20 January 1987), the International Rubber Agreement of 20 March 1987 (arts. 54.
55 and 64) (United Nations publication, Sales No. E.87.II.D.S), the International
Sugar Agreement of 11 September 1987 (arts. 33, 34 and 42) (registered with the
United Nations on 24 March 1988).
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advisory panel was set up by the International Coffee Organization (under the
1962 Coffee Agreement) to interpret certain provisions of the Agreement. m/ An
advisory panel was also set up in 1969, under the 1968 Agreement relating to a
dispute between Brasil and the United States on processed coffee. m/

399. Enforcement provisions are also contained in the Agreement. The council, if
it establishes that a member has committed a breach of the Agreement, may suspend
the rights of that member, including voting rights, or even under certain
conditions may exclude that member from the organization. As in the case of GATT,
however, such sanctions have not been used in practice.

400. The constitutions of the specialized  agencies of the United Nations with
financial and economic activities and of certain regional institutions all provide
for the same dispute settlement mechanism for any question of interpretation of
these treaties arising between any members of the organization or between a member
and the organisation. a/ Such disputes are submitted to the organ of restricted
membership for decision. If one of the parties is not represented in that organ,
it shall be entitled to representation. In any case where the organ has given such
a decision, any member may require that the question be referred to the plenary
organ, whose decision shall be final. 5321 It is further provided that disputes
between the organization and a former member shall be submitted to arbitration.

401. As is the case with the above-mentioned trade organixations,  sanctions are
also envisaged. A State member of the International Bank for Reconstruction and
Development (World Bank), the International Development Association (IDA), the
International Finance Corporation (IFC) or the International Fund for Agriculture

5291 ICO document ICC-F-60.

5301 ICO document ED-397/69.

5311 Article IX of the Articles of Agreement of the International Bank for
Reconstruction and Development (United Nations, Treaty Series, vol. 2, p. 134),
article XVIII of the Articles of Agreement of the International Monetary Fund
(ibid., vol. 2, p. 40), article VIII of the Articles of Agreement of the
International Finance Corporation (ibid., vol. 264, p. 118), article X of the
Articles of Agreement of the International Development Association (ibid.,
vol. 439, p. 249), article 11 of the Agreement establishing the International Fund
for Agricultural Development (ibid., vol. 1059, p. 192). See also article 56 of
the Convention establishing the Multilateral Investment Guarantee Agency of
11 October 1985; other disputes between the Agency and a member, if not settled by
negotiation, are submitted to conciliation and/or arbitration (annex II to the
Convention). Similar dispute settlement provisions are incorporated in the
Agreement establishing the African Development Fund of 29 November 1972 (arts. 52
and 53, United Nations registration No. 19019); the agreement establishing for the
purpose of encouraging private enterprises to supplement activities of the
Inter-American Development Bank, the Inter-American Development Corporation of
19 November 1984 (art. IX, International Legal Materials (1985), p* 455).

m/ The IMF Agreement provides for the establishment of a Committee on
Interpretation of the Board of Governors which will normally take a final decision
in a case instead of the Board of Governors itself (art. XVIII, para. (b)).
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and Development (IFAD) that does not fulfil its obligations under any of the
respective Agreements may be suspended from membership by the plenary organ. m/
A State member of the International Monetary Fund (IMF) which fails to fulfil its
obligations under the Agreement may be declared ineligible to use the resources of
the Fund or may be required to withdraw from the Fund. m/

402. In order to provide an international forum for the settlement of investment
disputes between a State and nationals of another State, apart from those available
through the customary law of diplomatic protection, there was established in
1966, m/ under the auspices of the World Bank, the International Centre for
Settlement of Investment Disputes (ICSID). m/ The Centre provides facilities for
the conciliation and arbitration of "any legal dispute arising directly out of an
investment, between a.Contracting State [...I and a national of another Contracting
State". 5371 The Centre does not itself act as conciliator or arbitrator:
disputes are referred to conciliation commissions or arbitral tribunals constituted
under ICSID's auspices. To that effect, ICSID maintains a Panel of Conciliators
and a Panel of Arbitrators, m/ but conciliators and arbitrators may be appointed
from outside the panel. Recourse to ICSID conciliation or arbitration is voluntary
and based on the consent of the parties. The mere fact that a State is party to
the ICSID Convention does not obligate that State to submit a particular dispute to
ICSID. m/

403. Conciliation has been used only twice since the establishment of ICSID. In
one case (SEDITEX v. Madauascar), the proceedings were discontinued before the
establishment of a commission; a commission was established in the case Tesoro v.
Trinidad and Tobago and its recommendations accepted by the parties in 1985. m/
Recommendations of conciliation commissions are, as usual, not binding.

m/ Article VI of the World Bank Agreement; article V of the IFC Agreement:
article VIII of the IDA Agreement; article 9 of the IFAD Agreement.

5341 Article XV of the IMF Agreement.

m/ Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (hereinafter ICSID Convention), third preambular
paragraph, United Nations, Treaty Series, vol. 575, p. 160.

f&/ Article 27 of the ICSID Convention expressly precludes a contracting
State from giving diplomatic protection or bringing an international claim on
behalf of one of its nationals if the dispute is under the jurisdiction of the
Centre unless the other State "shall have failed to abide by and comply with the
award rendered in such dispute". See also article 26 on the requirement of the
exhaustion of local remedies.

m/ Article 25, paragraph 1.

5381 Articles 12-16.

m/ Seventh preambular paragraph.

5401 News from ICSXD, vol. 4, No. 1, winter 1987.
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404. Parties have more frequent recourse to arbitration. Nevertheless, a high
proportion of cases has been settled by the parties directly rather than through an
arbitral award. The most recent arbitrations include: Klockner/Camsroun case =I
of 26 January 1988 and Sociiti Ouest Africaine des Bhtons Industtiels V* Seneaal of
25 February 1988. 5421 Although awards are binding, requests for interpretation,
revision and even annulment are considered under certain circumstances. 5431

405. Fart XI of the 1982 United Nations Convention on the Law of the Sea 5441
establishes the International Sea-Bed Authority which, with respect to activities
in the Area, is a specialized international organization of economic scope, albeit
different from the other organizations mentioned above. Disputes with respect to
activities in the Area under Part XI of the Law of the Sea Convention are settled
according to a specific system, 5451 distinguishable from those established for the
settlement of disputes concerning other parts of the Convention. 5461

406. Disputes between States Parties arising from the conduct of activities in the
international sea-bed area may be submitted either to a special chamber of the
International Tribunal for Law of the Sea by mutual consent of all parties to the
dispute or, at the request of any party to the dispute, to an ad hoc chamber of the
Sea-Bed Disputes Chamber of the Tribunal. Moreover, certain categories of disputes
between a State Party and the Sea-Bed Authority or between the Authority and a
State enterprise or a natural or juridical person sponsored by a State Party in
conformity with the Convention may also be referred to the Sea-Bed Disputes
Chamber. w/ As for disputes concerning the interpretation or application of a
contract under Part XI, they shall be submitted, at the request of any party to the
dispute and unless otherwise agreed, to binding commercial arbitration. In the
latter case, if questions of interpretation of Part XI arise, the arbitral tribunal
shall refer such questions to the Sea-Bed Disputes Chamber for a binding ruling.
It is also worth mentioning that the Assembly or the Council of the Authority may
request advisory opinions from the Sea-Bed Disputes Chamber on legal questions
arising within the scope of their activities.

N/ ICSID, AREt/81/2.

m/ ICSID, ARB/82/1. Thirteen cases are still pending.

m/ Articles 50-52 of the ICSID Convention.

5441 United Nations publication, Sales No. E.83.V.5.

m/ This mechanism is described in section 5 of part XI, articles 186-191 and
annex VI of the Convention.

m/ See para. 428 below.

371 For the categories of disputes, see articles 187 and 189.
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2. Procedures envisaged in the,constitutions of other international
pr aniaations with SDecialised activitiesQ

407. The constitutive treaties of other specialized agencies of the United Nations
as well as of the International Atomic Energy Agency contain provisions on the
settlement of disputes relating to the application or interpretation of the
respective texts. The general procedure 5481 is as follows: if the matter is not
settled by negotiations, it is referred to one of the main organs of the
organisation. Failing its settlement by that organ, the dispute is further
referred to the International Court of Justice or to an arbitral tribunal, unless
it is otherwise agreed. 5491 The latter part of the procedure has never been used
in practice, given the fact that the scope of activities of these specialized
agencies does not give rise to serious disputes between them and their members or

5481 This paragraph does not apply to the cases of the International Civil
Aviation Organisation and the International Labour Organisation, which will be
discussed below (paras. 409-417).

5491 See, e.g., article XVII of the Constitution of the Food and Agriculture
Organization of the United Nations (FAO) (arbitration is not expressly mentioned as
a mode of settlement, only referral to ICJ) (FAO, Basic Texts, vol. I);
article XIV, para. 2, of the Constitution of the United Nations Educational,
Scientific and Cultural Organisation (UNESCO) (United Nations, Treaty Series,
vol. 4, p. 275); article 22, para. 1, of the Constitution of the United Nations
Industrial Development Organiaation (UNIDO) (which also provides for referral to a
conciliation commission (United Nations registration No. 23432); article 75 of the
Constitution of the World Health Organization (WHO) (arbitration is not expressly
mentioned, only referral to ICJ) (ibid., vol. 14, p* 186); articles 65 and 66 of
the Convention on the International Maritime Organization (IMO) (referral to ICJ is
expressly envisaged only in the form of a request for advisory opinion) (IMCO,
Basic Documents, vol. I, 1979, p. 5 and IMCO Assembly Resolution A.358 (IX) of
14 Novemher 1975); article XIIII, para. (A) of the Statute of the International
Atomic Energy Agency (IAEA) (ibid., vol. 276, p. 3); article 29 of the Convention
of the World Meteorological Organization (WMO) (referral to ICJ is not expressly
provided for, only arbitration) (ibid., vol. 77, p. 143); articles 50 and 82 of the
Convention of the International Telecommunications Union (ITU) (referral to ICJ is
not expressly provided for, only arbitration) (United Nations registration
No, 19497).
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between the nnembers inter se Thus the bulk of disagreements which have arisen
have been mostly settled by iegotiation. $5Q/

408. In the majority of these treaties, it is furthermore provided that the
organisation may under certain conditions request of the International Court of
Justice an advisory opinion on any legal question arising within the scope of its
activities. 551/ This procedure has been followed in two instances: regarding the
interpretation of a provision of the Convention on the Inter-Governmental Maritime
Consultative Organization (now the International Maritime Organisation) 5521 and
regarding the interpretation of an agreement between the World Health Organisation
and a member State. 5531

m/ Dispute settlement provisions are also incorporated in agreements
concluded under the auspices of these organizations. For example, FA0 agreements
provide for conciliation, arbitration or referral to ICJt certain agreements
provide for the appointment by the Director General of FA0 of a committee of
experts whose recommendations are not binding (no such provision has been used in
practice): the UNESCO Convention against Discrimination in Education is
supplemented by a Protocol instituting a Conciliation and Good Offices Commission
to be responsible for seeking the settlement of disputes which may arise between
States Parties to the Convention (Protocol adopted on 10 December 1962); IMO
Conventions usually provide for arbitration or judicial settlement if negotiations
fail: dispute settlement provisions also exist in agreements to which an
international organisation is a party: for example, the Agreement on Safeguards
under the Non-Proliferation Treaty of 5 April 1973 (United Nations, aeatv Series,
vol. 1043, p. 213) between the European Atomic Energy Community (EUBATOM), tk.e
seven European States and IAEA provides, in the case of disputes, for
consultations, referral to the Board of IAEA and to arbitration.

5511 See, e.g., article XVII of the FA0 Constitution; article V, para. 11, of
the UNESCO Constitution; article 22, para. 2, of the UNIDO Constitution; article 76
of the WHO Constitution; article 66 of the IMO Convention3 and article XVII,
para. (B), of the IAEA statute,

w/ Adviaorv opinion of 8 June 1960 o t e Constitution of the Maritime
Sa etv Committee s& the IMCO, I.C.J. Renortf l:bQ, p. 150.f

m/ &lvisorv ouinion of 20 December 1980 on the Interpretation of the
Agreement of 25 March 1951 between the WHO and Egy.~eQ, p. 73.
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409. The International Civil Aviation Organisation has a somewhat different
mechanism for the peaceful settlement of disputes relating to the interpretation or
application of the ICAC, Convention. 5541 Negotiations between the parties to the
dispute are the first step of the dispute settlement. Upon the failure of
negotiations, the matter is referred to the ICAO Council for decision. The
procedure before the Council consists of written and oral parts. The Council may
ask the Secretary-General of ICAO to institute an investigation to determine the
facts relating to a dispute. 5551 In contrast to constitutions of other
specialised agencies which provide for direct referral to the International Court
of Justice or arbitration if the dispute is not settled by the competent
organ, 5561 in the case of ICAO referral to the International Court of Justice or
an arbitral tribunal is made in the form of an appeal of the Council's
decision. m/ Sancticns for failure to conformity with the Council's decisions
are also envisaged. Thus, defaulting airlines are not allowed to operate through
the airspace of contracting States: and the voting powers of a defaulting State may
be suspended by the ICAO Assembly. 5581

3%/ Chapter XVIII, articles 84-88, of the Convention on International Civil
Aviation ("Chicago Convention") (Unite? Nations, Treatv Series, vol. 15, p. 295);
and Rules for the Settlement of Differences (ICAO document 778212, 1975).

5551 Article 8 of the Rules for the Settlement of Differences. See also
chap. II, sect. B ("Inquiry") above, note 30.

a/ See para. 407 above.

5571 Article 85 of the ICAO Convention contains details on the establishment
Of such an arbitral tribunal.

5581 Two ICAO Conventions, the International Air Services Transit Agreement of
7 December 1944 (United Nations, Treaty Series, vol. 84, p* 389) and the
International Air Transport Agreement of 7 December 1944 (ibid., vol. 171, p. 387)
stipulate that chapter XVIII of the ICAO Convention is applicable with respect to
disputes or the interpretation and application of these texts. Furthermore,
numerous bilateral agreements between States relating to air services provide for
the settlement of disputes or by a decision of the ICAO Council, through
arbitration or judicial settlement. In practice, arbitration has been the
procedure to which parties in dispute have resorted. See chap. II, sect. F
("Arbitration") above, note 107, as well as a 1981 dispute between Belgium and
Ireland (not yet published).
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410. In the history of ICAO, three disputes have been explicitly submitted to the
Council for resolution under chapter XVIII of the Chicago Convention relating to
the settlement of disputes: a complaint by India against Pakistan in 1952, m/ a
complaint by the United Kingdom against Spain in 1969 m/ and a complaint by
Pakistan against India in 1971. 5611 In those cases, the Council did not issue a
decision on the merits, since the dispute was settled by the parties while the
proceedings before the Council were still pending. Such an outcome is actually
encouraged by the Council itself. 5621 The procedure of appeal to the
International Court of Justice under chapter XVIII of the Chicago Convention also
has been used; e.g., India appealed during the 1971 dispute with Pakistan. M/
There has also been a case of resort to the International Court of Justice by the
Islamic Republic of Iran, which filed an application instituting proceedings
against the United States of America 5641 with a view to appealing the decision
rendered on 17 March 1989 by the ICAO Council. 5651

5591 ICAO document 7367 (A7-P/l) 74-76 (1953).

m/ ICAO document 8903-c/994 27 (1969).

HW ICAO Council, Seventy-fourth session, Znd-6th meetings, 22-25 July 1971.

621 Article 14 of the Rules for the Settlement of Differences.

m/ India appealed claiming that the Council had no jurisdiction over the
dispute. Pending the outcome of the appeal, proceedings before the Council were
held in abeyance. See AnDeal relatinu to the iurisdiction  of the ICAO Council
IIndia V. Pakistan), I.C.J. Revorts 1972, p. 46.

M!&/ Application instituting proceedings filed in the Registry of the Court on
17 May 1989: Aerial Incident of 3 July 1988,

m/ Decision of 17 March 1989, ICAO news release PI0 4189.
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411. The scope of activities of the International Labour Organisation (ILO) also
calls for a more elaborate dispute settlement procedure because of potential
disputeS arising from the conduct of States towards individuals in their
territories, including their own nationals, in connection with the application of
specific IL0 Conventions. The IL0 Constitution contains a general provision that
disputes relating to its interpretation or to the interpretation of Conventions
.concluded under it shall be referred to the International Court of Justice 5661 and
does not envisage a non-judicial procedure for that purpose.

412. Under articles 24 and 25 of the IL0 Constitution, any organization of either
workers or employers may make a representation with the International Labour Office
alleging that a member State has failed to observe any part of the IL0 Convention
to which it is a party. m/ The Government may be invited by the IL0 Governing
Body to respond to the'allegation. If a response is either not received or8 if
received, is not deemed to be satisfactory by the Governing Body, the latter may
publish the representation and any responses relating thereto. The most recent
cases include: a 1985 representation by the Japanese Trade Unions alleging
non-observance by Japan of the Fee-charging Employment Agencies Convention; m/ a
1985 representation by the National Trade Union Coordinating Council of Chile
alleging non-observance of certain international labour conventions by Chile: 5691
a 1986 representation by the Spanish State Federation of Associations of Employees
and Workers of the State Administration alleging non-observance by Spain of the
Discrimination and Social Policy Conventions; m/ and a 1986 representation by the
Hellenic Airline Pilots Association alleging non-observance by Greece of the Forced
Labour Convention and the Abolition of Forced Labour Conventions. m/

413. A more developed procedure is established under article 26 of the IL0
Constitution relating to disputes between States. According to paragraph 1 of the
article:

"Any of the Members shall have the right to file a complaint with the
International Labour Office if it is not satisfied that any other Member is
securing the effective observance of any Convention which both have ratified
in accordance with the foregoing articles."

5661 United Nations, Treaty Series, vol. 15, p. 35, article 37, para. 1, UNTS,
vol. 15, p. 35. Paragraph 2 of article 37 calls for the establishment of a
procedure of appointment of a tribunal to expedite such a dispute.

5671 IL0 is a tripartite organization, with representatives of Governments, of
employers and of workers.

M/ ILO Official Bulletin, vol. LXXI, 1988, Supplement 1, Series B, p. 26.

w/ Ibid., pe 25.

5701 Ibid., pm 1.

a/ Ibid., ps 16.
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The procedure, which can also be set in motion by the Governing Body itself, is as
follows. m/ The Governing Body may first communicate the complaint to the
Government concerned. If no such communication was made or no satisfactory
response was received from the Government, the Governing Body may appoint a
commission of inquiry to consider the complaint. All members of IL0 undertake to
cooperate with such a commission. The latter adopts a report containing its
recommendations; the report is communicated to the Governing Body and the
Governments concerned, and is published. Governments have a three-month limit
within which to inform the Director-General of IL0 of their acceptance or refusal
of the commission's recommendations. In the latter case,.they may refer the matter
to ICJ for a final decision. If a member fails to carry out the recommendations of
the commission or the decision of the Court, the organization may take "such action
as it may deem wise and expedient to secure compliance therewith".

414, In practice, the complaint procedure has been used on relatively few
occasions. Commissions of inquiry have been established to examine some of these
complaints, the most recent of which include: a 1981 complaint relating to
observance of certain international labour conventions by the Dominican Republic
and Haiti; m/ a 1982 complaint relating to the observance by Poland of certain
international labour conventions; 5741 and a 1984 complaint relating to the
observance of the Discrimination Convention by the Federal Republic of Germany. 5751

415. Apart from the above-mentioned procedure , a special-machinery has been
established for the examination of complaints of the violation of trade union
rights. 5761 Such complaints can be examined, regardless of whether the State
concerned has ratified the Freedom of Association Conventions, by two specially
established bodies: the Governing Body Committee on Freedom of Association and the
Fact-Finding and Conciliation Commission on Freedom of Association.

416. The Committee, 5771 a tripartite body of nine independent members from the IL0
Governing Body, examines complaints even without the consent of the State concerned.

5721 Articles 26-33 of the IL0 Constitution.

5731 IL0 Official Bulletin, vol. LXVI, 1983, special supplement.

5741 Ibid., vol. LXVII, 1984, special supplement.

5751 Ibid., vol. LXX, 1987, Suppl., Series B.

m/ Allegations regarding infringements of trade union rights received by the
United Nations against an IL0 member State are forwarded by the Economic and Social
Council to the Governing Body to follow the described procedure.

5771 The detailed procedure of the preliminary examination of complaints by
the Committee is to be found in International Labour Office, Procedure for the
examination of comvlaints alleaina infrinaements of trade union riahe, June 1985.
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Since its establishment in 1951 it has considered over a thousand cases. 5781 The
complaint is communicated to the Government concerned, which may be requested to
provide further information. The Committee conducts hearings and undertakes
on-site visits. Its task is mainly to consider whether cases are worthy of
examination by the Governing Body and to make recommendations thereon to the
Governing Body. The reports of the Committee are published.

417. The Committee may recommend the referral of the matter to the Fact-Finding and
Conciliation Commission. The latter, composed of independent persons appointed by
the Governing Body, can only consider a case with the consent of the Government
concerned. As opposed to the Committee, the Commission conducts hearings in the
presence of the parties to the dispute. The Commission also conducts on-site
visits. The report of the Commission, as is usual for conciliation commissions,
contains both factual 'findings and recommendations for the solution of the
problem. It is also published. In practice, only five cases have been referred to
the Commission: concerning Japan, Greece, Chile, Lesotho and the United States
(Puerto Rico). m/

c . Procedures envisaaed in multilateral treaties creating
no Permanent institutions

418. Multilateral treaties (excluding those of a regional or subregional scope) may
be classified as follows on the basis of the types of procedures they provide for
the settlement of disputes: (1) those establishing optional procedures: m/

m/ In 1988, the Committee considered complaints against Peru, Ecuador, the
United States, Colombia, Portugal, Spain, Venezuela, the Dominican Republic,
Denmark, Brazil, Australia, Chile, Paraguay, Haiti, Uruguay, Zambia, Bahrain, Fiji
and Nicaragua. See IL0 Official Bulletin, vol. LXXI, 1988, Series B, No. 1 (254th
and 255th reports of the Committee on Freedom of Association).

D/ IL0 Official Bulletin, vol. XLIX, 1966, No. 1, Special supplement, ibid.,
Roe 3, Special Supplement; The Trade Union Situation in Chile: report of the
Fact-Finding and Conciliation Commission on Freedom of Association. IL0 document
GB197/3/5 and GB218/7/2. In the case of Greece, the complaint was withdrawn while
the proceedings were still pending.

fE8p/ This is the group of multilateral treaties in which dispute settlement
procedures do not form an integral part of the treaty itself but are contained in
separate optional protocols or in which procedures do form an integral part of the
treaty but are subject to an optional declaration of acceptance by the States
Concerned, thus constituting a non-compulsory system.
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(2) those establishing, under the treaty itself, combined non-compulsory and
compulsory procedures in which both the International Court of Justice and an
arbitral tribunal are offered as choices for judicial settlement; 5811 (3) those
establishing a combined procedure in which ICJ is the only compulsory judicial
settlement procedure provided; (4) those in which arbitration is the only
compulsory procedure for judicial settlement: (5) those in which conciliation is
the only third-party compulsory procedure; (6) those which combine adjudication and
conciliation as third-party compulsory procedures; and (7) those which rely on
panels of experts for resolving technical disputes.

1. Conventions containina outional Drocedures for
dispute settlement

419. Certain multilateral conventions establish a dispute settlement procedure in a
separate optional protocol. Thus the procedure is only binding between parties to
the dispute which are also parties to the optional protocol. Seven
conventions 5821 concluded under the auspices of the United Nations after
consideration by the International Law Commission, envisage the following procedure
in an optional protocol: any dispute arising out of the interpretation or
application of any of the conventions may be brought before ICJ by unilateral
request. However, the parties to the dispute may agree before bringing the dispute
to ICJ, and within a period of two months, to resort to arbitration or to adopt a
conciliation procedure. In the latter case, the conciliation commission shall make
its recommendations within five months after its appointment. If they are not
accepted by the parties to the dispute within two months, either party may bring
the dispute before ICJ.

420. Another type of optional procedure is contained in several human rights
conventions, which set up a committee to, inter alia, consider claims by a State
Party that another State Party is not fulfilling its obligations under the

5811 This group, like those classified under (3) to (7), share the common
characteristic of being procedures established as integral parts of the
multilateral treaties themselves, in contrast to the first group described above in
note 580.

5821 Convention on the Territorial Sea and the Contiguous Zone of
29 April 1958: the Convention on the High Seas of 29 April 1958; Convention on
Fishing and Conservation of the Living Resources of the High Seas of 29 April 1958:
Convention on the Continental Shelf of 29 April 1958 (the same optional protocol
for Compulsory Settlement of Disputes applies to all the above Conventions, United
Nations, Treaty Series, vol. 450, p. 169): Vienna Convention on Diplomatic
Relations of 18 April 1961 (ibid., vol. 500, p. 241); Vienna Convention on Consular
Relations of 24 April 1963 (ibid., vol. 596, p. 487) and Convention on Special
Missions of 8 December 1969 (General Assembly resolution 2530 (XXIV) of
8 December 1969, annex).
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Convention. m/ The procedure is optional in that, although it is an integral
part of the treaty in guestion. it is subject to a declaration of acceptance by
both the respondent and the claimant State Party. 5841 The procedure is as
follows: the committee first makes its good offices available to the parties
concerned in order to reach an amicable solution. The committee may also appoint
an ad hoc conciliation commission. A report on the matter is then submitted, which
is communicated to the parties to the dispute.

421. Moreover, a procedure for examination by the committee of claims by
individuals subject to the jurisdiction of a State Party is also provided for in
these treaties, on the condition of the acceptance of the procedure by the State
party concerned, 5851 either by declaration or by becoming party to an optional
protocol.

2. Conventions containina non-compulsorv and comuulsorv Procedures
in which both the International Court of Justice and an arbitral
tribunal are established as choices for iudicial settlement

422. A number of multilateral treaties provide the parties to a dispute arising out
of the interpretation or application of the respective conventions with a choice of
any of the peaceful means of dispute settlement described in chapter II above. In
this case, parties to the dispute are usually called upon first to try to resolve
their dispute by negotiation, then by use or intervention of a third party (for
good offices mediation, conciliation, inquiry) and then, failing the resolution of
the dispute, by referral to arbitration or to the International Court of

m/ International Covenant on Civil and Political Rights of 16 December 1966
(United Nations, Treaty Series, vol. 999, p. 171, arts. 41 and 42); International
Convention on the Elimination of All Forms of Racial Discrimination (arts. 11-13);
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (art. 21). The International Convention against ADartheid in Sports
(art. 13) does not spell out the details of the procedure under which "the
Commission may decide on the appropriate measures to be taken in respect of
breaches*'. A similar optional procedure is established in the field of
humanitarian law, namely, under the Protocol Additional to the Geneva Conventions
of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts (Protocol I) (art. 90 on the International Fact-Finding Commission)
(A/32/144, annex I).

5B4/ Except the International Convention on Elimination of All Forms of Racial
Discrimination.

m/ See, e.g., Optional Protocol to the International Covenant on Civil and
Political Rights of 16 December 1966 (United Nations, Treaty Series, vol. 999,
p. 302): International Convention on the Elimination of All Forms of Racial
Discrimination (art. 14); Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (art. 221,
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Justice, m/ the latter two methods being put on the same level. A variation of
such a type of clause %I/ envisages unilateral referral of the dispute to ICJ, if
it cannot be settled by other means, including arbitration. The Court is thus the
only means of last resort for the settlement of the dispute. There is yet another
type of dispute settlement clause which provides for referral to ICJ if arbitration
fails, but limits the choice of non-judicial means to negotiations. It is a
standard clause in many treaties m/ and reads as follows:

5!S/ s e e ,  e . g . , the Base1 Convention on the Control of Transboundary Movements
of Hazardous Wastes and their Disposal of 22 March 1989 (International Leaal
Materials (1989), p. 675, art. 20), which also provides for optional declarations
of acceptance of compulsory recourse to arbitration and/or ICJ. See also
Convention on Early Notification of a Nuclear Accident of 26 September 1986
(ibid. (1986). p. 137, art. 11) and the Convention on the Assistance in the Case of
a Nuclear Accident or Radiological Emergency of 26 September 1986 (ibid. (1986),
p. 1384, art. 13), which provide that recourse will be had to arbitration or ICJ at
the request of any party to t-.3 dispute if the latter is not settled within one
year from the request for consultation. But States may declare themselves not
bound by the provision concerning referral to arbitration or to ICJ.

m/ See, e.g., Convention on Psychotropic Substances of 21 February 1971
(United Nations, Treaty Series, vol. 1019, p. 175, art. 31); United Nations
Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances of
19 December 1988 (art. 32) (E/CONF.82/15  and Corr.2), although States may declare
themselves not bound by the provision concerning unilateral referral to ICJ.

5J!&l See, e.g., international conventions dealing with certain aspects of the
question of combating international terrorism: Convention on Offences and Certain
Other Acts Committed On Board Aircraft of 14 September 1963 (art. 24): the only
difference with the standard clause is that withdrawal of the reservation is
notified to ICAO (ibid., vol. 704, p* 220); Convention on the Suppression of
Unlawful Seiaure of Aircraft of 16 December 1970 (ibid., vol. 860, p. 106,
art. 12): Convention for the Suppression of Unlawful Acts Against the Safety of
Civil Aviation of 23 September 1971 (ibid., vol. 974, p. 178, art. 14); Convention
to Discourage Acts of Violence Against Civil Aviation of 23 September 1971: the
withdrawal of reservations is notified to depositary Governments (International
bgal Materials (1971), p. 1151, art. 14): Convention on the Prevention and
Punishment of Crimes against Internationally Protected Persons including Diplomatic
Agents of 14 December 1973 (United Nations, Treaty Series, vol. 1035, p. 168,
art. 13); International Convention against the Taking of Hostages of
17 December 1979 (General Assembly resolution 341146, annex, art. 16); Convention
for the Suppression of Unlawful Acts against the Safety of Maritime Navigation (IMO
document SUA/CON/15, art. 16); Convention on the Making of Plastic Explosives for
the Purpose of Detection of 1 March 1991: the withdrawal of reservation is
notified to ICAO (S/22393, article XI). See also certain human rights
conventions: Convention on the Elimination of All Forms of Discrimination against
Women of 18 December 1979 (General Assembly resolution 34/180, annex, art. 29)$
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment of 10 December 1984 (General Assembly resolution 39146, annex, art. 30);
and Convention against the Recruitment, Use, Financing and Training of Mercenaries
of 4 December 1989 (General Assembly resolution 44/34, annexr, art. 17).
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-+l. Any dispute between two or more States Parties concerning the
interpretation or application of the present Convention which is not settled
by negotiation shall, at the request of one of them, be submitted to
arbitration. If, within six months from the date of the request for
arbitration, the parties are unable to agree on the organizatfon of the
arbitration, any one of those parties may refer the dispute to the
International Court of Justice by request in conformity with the Statute of
the Court.

"2 Each State Party may, at the time of signature or ratification of the
p&sent Convention or accession thereto, declare that it does not consider
itself bound by paragraph 1 of this article. The other States Parties shall
not be bound by paragraph 1 of this article with respect to any State Party
which has made such a reservation.

“3. Any State Party which has made a reservation in accordance with
paragraph 2 of this article may at any time withdraw that reservation by
notification to the Secretary-General of the United Nations."

3. mnventions in which resort to the International  Court
of Justice is the only comwlsorv judicial settlement
procedure

423. Several international conventions provide that disputes between States Parties
arising out of the interpretation or application of those treaties shall be
referred to ICJ. at the request of any party to the dispute, unless the dispute can
be settled otherwise. M/ However, the application of this procedure is often
subject to reservations by certain States Parties to the conventions insisting that

Sac/ See, e.g., the following human rights conventions: Convention on the
Prevention and Punishment of the Crime of Genocide of 9 December 1948 (United
Rations, Treaty Series, vol. 70, p, 277, art, IX): Convention for the Suppression
of the Traffic in Persons and of the Exploitation of the Prostitution of Others of
2 December 1949 (ibid., vol. 96, p. 271, art. 22)~ Convention relating to the
Status of Refugees of 28 July 1951 (ibid., vol. 189, p. 137, art. 38)~ Convention
relating to the Status of Stateless Persons of 28 September 1954 (ibid., vol. 360,
p, 117, art. 34)s International Convention on the Elimination of All Forms of
Racial Discrimination of 21 December 1965 (ibid., vol. 660, p. 195, art. 22). See
also the Convention on the Establishment of the International Institute for the
Management of Technology of 6 October 1971 (art. 7, which sets a time limit for the
decision to use other means, International Leual Materials (1971), pa 1159) and the
Patent Co-operation Treaty of 19 June 1970 (United Nations, Treatv&yA~~&~s,
vol. 1160, p, 262, art. 59).
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mutual consent of the parties to the dispute is necessary for referral of the
dispute to ICJ. 5!$Q/

424. Other conventions proviU8 that disputes which have not been settled by
negotiation shall be referred to the International Court of Justice by mutual
consent, unless another mode of settlement is agreed to by the parties. 5911

4. Conventions in which arbitration is the onlv comnulsorv
procedure for iudicial settlement

4'15. A number of multilateral treaties provide for arbitration as the only judicial
means for the peaceful settlement of disputes (if negotiations are unsuccessful).
Thus, certain treaties provide that any dispute concerning the interpretation or
application of the respective convention, which cannot be settled through
negotiation, and unless the parties otherwise agree, shall be submitted to
arbitration at the request of one of the parties. m/ Others provide for the
referral of a dispute to arbitration by mutual consent if no settlement is reached

m/ For reservations to certain human rights conventions mentioned in
note 578 above, see Multilateral treaties deuosited with the Secretarv-General
(United Nations publication, Sales No. E.89.V.3), pp. 97-114, 289-291. Moreover,
there are treaties which expressly provide for the possibility of making
reservations regarding the unilateral referral of a dispute to the Court,
e.g. : Berne Convention for the Protection of Literary and Artistic Works revised
on 14 Jaly 1967 (United Nations, Treatv Series, vol. 828, p. 275. art. 33); Paris
Convention for the Protection of Industrial Property revised on 14 July 1967
(ibid., vol. 828, p. 365, art. 28).

F&W See, e.g., International Convention on the Suppression and Punishment of
the Crime of ADartheid of 30 November 1973 (ibid., vol. 1015, p. 244, art. XII);
International Convention against Apartheid in Sports of 10 December 1985 (General
Assembly resolution 40164 G, annex, art. 19): Antarctic Treaty of 1 December 1959
(United Nations, Treatv Series, vol. 402, p. 71, art. XI).

w/ Convention for the Prevention of Pollution from Ships of 2 November 1973
(art. 10, and Protocol II, which spells out the details of the arbitration
procedure, International Leual Materials (1973), p. 1326); Convention for the
Prevention of Marine Pollution from Land-Based Sources of 4 June 1974 (art. 21 and
annex, which spells out the details of the procedure; ibid. (1974), p. 364); the
Convention on the International Maritime Satellite Organization (INMARSAT) of
3 September 1976 (art. 31, and annex which spells out the details of the
procedures, United Nations, Treaty Series, vol. 1173, p. 119).
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through negotiation or any other peaceful means of the choice of the parties. m/
A variation of the latter envisages, in addition, a system of unilateral
declarations of recognition of compulsory recourse to arbitration by a State
vis

.-*- 1a v s another State which has made a similar declaration. N/

5. Conventions in which conciliation is th=onlv third-pa-
COmDUlSOrY  Drocedurs

426. There are three conventions concluded under the auspices of the United Nations
after consideration by ILC which fall into this category, namely, the two
conventions on the succession of States .595/ and the Vienna Convention on the
Representation of States in their Relations with International Organizations of a
Universal Character of‘ 14 March 1975. 5941 They provide for the following
procedure: the parties to a dispute have a certain time period in which to resolve
the dispute by negotiation or consultation; after this period, any party may submit
it to the conciliation procedure specified in the Convention or an annex to it,
unless the parties otherwise agree.

m/ See, e.g., Convention on the Conservation of Migratory Species of Wild
Animals of 23 June 1979 (International Legal Materiab (1980). p. 26, art. XIII).
It is worth mentioning that certain regional conventions also contain such a
clause; see, e.g., Convention for the Protection of the Mediterranean Sea against
Pollution of 16 February 1976 (ibid. (1976). p. 296, art. 22): Convention for the
Cooperation in the Protection and Development of Marine and Coastal Environment of
the West and Central African Regions of 23 March 1981 (International Legal
Materials (1981); p. 754, art. 24); the Convention for the Protection of the Marine
Environment of the Wider Caribbean Region of 24 March 1983 (ibid. (1984), p. 234,
art. 23).

5941  See, e.g., the two conventions of 1976 and 1983 on protection of regional
seas mentioned in note 593 above.

m/ Vienna Convention on Succession of States in respect of Treaties of
23 August 1978 (United Nations, Juridical Yearbook 1978, p* 87, arts. 41-45) and
Vienna Convention on Succession of States in respect of State property, Archives
and Debts of 7 April 1983 (United Nations, Juridical Yearbook 1983, p. 139,
arts. 42-46 and annex),

%@I United Nations, Juridical Yearbook 1975, p. 87, arts. 84 and 85.
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427. There are varioum typom of ruoh aombinationn. The law-of-treatiem
oonvontioam m/ provide for the following mechsnimmt the parties to the dirpute
have 11 montha to try to settle it by any mean6 of their choice. After that date,
if the diepute involves the relation between a tresty and a peremptory norm of
international law (s-1, any State party may unilaterally submit the dispute
to f&T; m/ unless the parties agree by common consent to submit it to
arbitration. If the dispute relate8 to any other matter, any party to it may set
in motion a conciliation procedure, the details of which are spelt out in an annex
to each of these Conventions.

428. The 1952 UnRted Nations Convention on the Law of the Sea alao provides for
much a combination of compulsory procedures. m/ In Part XV of the Convention,
the following dirpute settlement ayatem ia established under section 1
(non-compulsory procedures) and sections 2 and 3 (compulsory procedures). Parties
to a dispute concerning the interpretation or application of the Convention shall
under eection 1 of Part XV first "proceed expeditiously to an exchange of views
regardinq ita settlement by negotiation or other peaceful means". &QQ/ If a
settlement ir not reached, then recourse to the compullrory  erections  of Part XV
mhall be had, depending upon the category of dimput& in question, aa provided in
article 186. Thus for disputea for which compulsory judicial procedure8 are
enviraged, i.e., environmental dieputer and disputer ariring from the exercise of
certain freedoms and rights and other usea of the sea, parties have four choices of
forums for such eettlement, m/ namely8 the International Court of Juetice, the
International Tribunal for the Law of the Sea, an arbitral tribunal established
under Annex VII of the Convention and a special arbitral tribunal established under
Annex VIII. dpa/ Parties have to make declarations conferring jurisdiction to one

m/ Vienna Convention on the Law of Treaties of 23 May 1969 (United Nations,
s, vol. 1115, p. 331, arta. 65 and 66) and Vienna Convention on the Law
of Treatier between dtate8 and International Organisations or between International
Organisationa of 21 March 1986 (A/CONF.l29/15, arts. 65 and 66 and annex).

6pB/ If an international organiration is a party to the dispute, any party to
the dispute may request , through tho appropriate organs of the United Nations or of
an international organisation authorised to do 80, an advisory opinion of ICJ.
Such an advfrory opinion shall be accepted aa decisive by all the parties.

m/ See note 544 above, For the settlement of dispute8 concerning Part XI of
the Convention, see param, 405 and 406.

m/ Article 283.

bpt/ Article 267.

bpf/ See Parr. 430 below.
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or more of these forums. m/ If a dispute arises between States which have
conferred jurisdiction to the same forum, the dispute is to be submitted to that
forum. If a dispute arises between parties that have conferred jurisdiction to
different forums, the dispute shall be submitted to arbitration under Annex VII.
Also, where a dispute is between a State which has made a declaration on the choice
of a forum and another State which has made no declaration, such a dispute shall be
referred to arbitration under Annex VII. Further, where a dispute arises between
States with declarations that are found not to be operative at the time of the
dispute, it will be referred for settlement by arbitration under Annex VII. Thus,
under this system, arbitration under Annex VII is assigned a special role. 6041
Bowever,  for disputes relating to the exercise by coastal States of their rights
concerning the management of living resources within the exclusive economic xone
and to boundary delimitation, compulsory resort to conciliation is the established
third-party procedure under Annex V, section 2, of the Convention.

429. Another example in this category is the Convention Relating to Intervention on
the High Seas in Cases of Oil Pollution Casualties of 29 November 1969, 6QW which
provides for recourse to conciliation and, if conciliation fails, to arbitration.

7. Conventions which relv on oanels of experts for resolving
technical disDutes

430. In accordance with the procedure described in paragraph 425 above, parties to
a technical dispute concerning the interpretation or application of the 1982 United
Nations Convention on the Law of the Sea relating to four special fields - namely.
fisheries, protection and preservation of the marine environment, marine scientific
research and navigation - may submit the dispute to a special arbitral tribunal in

dp3/ So far, 12 States have made declarations under article 287, 6 upon
signature and 6 upon ratification. Four declarations provide for referral to
arbitration under Annex VII, to arbitration under Annex VIII or to the
International Tribunal for the Law of the Sea, depending upon the nature of the
dispute. One declaration provides for referral to special arbitration under
Annex VIII or to the Tribunal or to ICJ. Two declarations confer jurisdiction upon
either the Tribunal or ICJ. Two declarations confer jurisdiction upon the Tribunal
only. One declaration provides for arbitration under Annex VII only.

@Q$/ Such a residual role is also given to arbitration by the Convention on
the Regulation of Antarctic Mineral Resource Activities of 2 June 1988
(International Leoal Materials (19881, p. 894, arts. 56 and 571, which does not
however es%ablish conciliation as a predominant procedure. There is a variation of
such a system of residual means of settlement in case of conflicting or
non-existing declarations which assigns this role to conciliation; 8'38, e.q., the
Vienna Convention fat the Protection of the Oxone Layer of 22 March 1985 (ibid.,
(1987), p. 1533, art. 11).

$M/ Ibid. (1970), p# 30, art. VIII,
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accordance with Annex VIII. In that case, the special arbitral tribunal is
composed of five experts, preferably chosen from a list established in each field
by the relevant international organization.  In the field of fisheries, the list is
drawn up by the Food and Agriculture Organization of the United Nations; in the
field of protection and preservation of the marine environment by the United
Nations Environment Programme; in the field of marine scientific research by the
Inter-Governmental Oceanographic Commission; in the field of navigation, including
pollution from vessels and by dumping, by the International Maritime Organization,
or in each case by the appropriate subsidiary body concerned to which such
organisation,  programme or commission has delegated this function. 5061 The
experts constituting the special arbitral tribunal under this system render a
binding decision, in contrast to other panels of experts , which deliver non-binding
recommendations. 6071

@Q$/ Annex VIII, artic3e 2, para. 2.

m/ See chap. II, sect. I ("Other peaceful means") above, para, 294.
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African Charter on Human and Peoples* Rights; 233,* 263.

herhan Convention on Human Rights (Pact of San Jo&); 198, 201, 207, 233, 236,
2 5 9 ,  2 6 2 .

Agreement Governing the Activities of States on the Moon and other Celestial
Bodies; 28, 39, 60, 70. 288.

American Treaty on Pacific Settlement (Pact of BogotA); 7, 9, 19, 84, 103, 106,
117, 121, 124, 125, 127, 129, 131, 136, 143, 145, 146, 151, 158, 172, 206, 232,
242, 281.

Applicable law; 176, 177, 181, 182, 221.

Arbitration:

general; 168-195
administrative aspects of: 176, 177, 188, 189
appointment of agents; 176
appointment of Arbitrators: 170, 172, 174, 178, 179
as a choice for judicial settlement; 422, 427-429
awards:

appeal from; 198
binding nature of; 176, 192
correction of; 194
execution of: 195
implementation: dispute relating to; 129
interpretation of; 194
presentation in writing; 193
revision of: 194
distinguished from judicial settlement; 170, 198, 199
International Law Commission: model rules on; 176, 194
mixed tribunals: 171
optional compulsory procedures relating to; 419
relation to inquiry: 74, 82, 90
resort to under regional agencies or arrangements; 235,
2 4 6 - 2 5 0 ,  2 5 2 ,  2 5 3 ,  2 5 5 ,  2 6 9 - 2 7 0 ,  2 7 3 .

2 3 7 ,  2 3 9 ,

Boundary disputes; 89, 138, 172, 177, 178, 181, 182, 184, 186, 195, 200, 211, 274,
275, 277, 281, 282, 308, w also Continental shelf.

"Bryan" treaties; 84.

* The number identifies the paragraphs of the handbook.
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Charter of the United Nations:

article 1: 1, 15
article 2; 1, 17
article 7; 313
article 10: 352-354, 356
article 11; 352, 354, 356, 359, 365
article 12; 32, 352, 353, 357, 365
article 13; 352, 354, 359
article 14: 352, 354, 356, 361, 362
article 24; 316
article 28: 46
article 331 L 19, 20, 22, 24, 36, 65, 67, 104, 142, 148, 196, 230, 231,
234, 237, 288-291, 296, 306, 314. 317, 325, 328, 330, 331
article 34: 317, 319-321, 328, 330, 331
article 35; 328, 330, 331, 356
article 36; 67, 317, 322-328, 330, 331
article 37: 317, 321, 322, 328-331
article 38: 317, 322, 330-332
article 52; 231, 233, 237* 285, 287, 334
article 54: 335
article 93: 213
article 96; 212
article 97: 367
article 98: 367, 368, 372
article 99: 245, 367, 373, 374, 378.

Commodity Agreements; 52, 60, 70, 387, 398-399.

Comnromist 174-178, 180, 183, 184, 186-189, 191-195. 198, 202-204, 303-305,
311. 308,

Compromissory  clause; 174-175, 202, 205, 206, 211.

Conciliation:

general; 140-167
as a choice of compulsory procedure; 149, 167, 426-429
as an optional procedure; 419, 420
binding recommendations of; 165, 167
non-binding recommendations of; 155, 164
recommendations for parties to consider in good faith: 166
relation to inquiry;-74, 82, 90
resort to under regional agencies
242, 246, 248, 251-253, 255, 259,
rules of procedures of; 141, 156,
termination of; 160

or arrangements; 235, 237, 239, 240,
261, 263, 269, 271, 274
157

United Nations Commission on International Trade Law (UNCITRAL): rules
on: 148.

Conciliation commissionsr

ad hoc; 141, 147, 148, 154, 162, 163
permanent; 151, 154, 163
pre-constituted list of individuals for appointment to; 151-153.
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Conference on Security and Cooperation in Europe: 4, 7, 14, 19, 124, 235-258.

Consent; 60, 70, 83-85, 94, 120, 129, 133, 154, 155, 158, 160, 170, 174, 175, 186,
209, 243, 247, 353, 378, 381, 402, 406, 416, 417. 423-425, 427.

Consultations: and negotiations - general; 21-73.

Contemporary international lawt principles and rules of; 16.

Continental Shelf8 21, 36, 57, 65, 113, 171, 177, 178, 180, 187, 193, 198, 200,
203, 204, 211, 214, 284, 324, 419.

Convention on International Liability for Damage Caused by Space Objectsr 303.

Convention on the Transit Trade of Land-Locked States; 51, 70.

Council of Europe: 201, 216, 232, 259, w also European Convention for the
peaceful settlement of disputes.

Court of Justice of the European Communities; 199, 201, 208, 209, 214-216, 223,
226, 227, 265-267.

Court of Justice under the Benelux Treaty; 199, 201, 215.‘

Court of Justice under the Cartagena Agreement; 201.

Covenant of the League of Nations: 76. 197. 212.

Decolonisation: disputes relating to: 113.

Disputes:

legal: 22, 97, 128, 140, 199, 201-207, 212, 251, 253, 254, 291, 327, 347,
402, 406, 408
non-legal; 251, 252
settlement by an international conference; 41, 290
settlement by political or non-judicial organ of an international or
regional organisation; 256, 258, 259, 291, 292, m generally Chapter III.

Dissenting opinion; 193, 222.

Domestic jurisdiction: duty not to intervene in; 3.

Economic Community of West Africa: 233, 268.

Enforcement; 200, 314, 397, 399.

Equal rightst principle of; 3, 4, 10.

Equitable solution: principle of; 182.

Equity; principle of; 182.
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European Connunitiest 215, 233, 236, 264-267, 395, 696 also Court o f Justice of the
European Conmunitiest

European Convention for the Peaceful Settlement of Disputes; 143, 145-146, 150,
158, 178, 206, 211, 232, 251-254, 284.

European Court of Human Rights; 201, 207, 212, 216, 220, 259.

European Nuclear Energy Agencyt 201.

Evidence: 82, 85, 86, 184, 185, 19Q, 220, 320.

Ex aeuuo et boaor 182. 221.

Exhaustion of local remedies: the rule of; 18, 200, 202, 402.

Experts; 78, 85, 90, 91, 97, 152, 158, 179. 190, 195, 220, 228, 255, 257, 294, 407,
418. 430.

Fact-finding; 77-81, 91. 94, 98, 99, 104, 143, 158, 241, 243, 257, 274, 275, 277,
278, 337, 344, 365, 371, 378, 379, 415, 417, 420, also inquiry.m

Food and Agriculture Organization (FAO); 294, 407, 408, 430.

Free choice of means: principle of; 15, 19, 20, 237, 346.

Friendly relations: Declaration on: 2, 3, 5, 10-11, 17, 19, 20, 124, 142, 288.

General Acts of Pacific Settlement of Disputes; 21, 29, 141, 143, 144, 146, 147,
158, 174, 178, 179, 181, 182, 205, 306, 359.

General Agreement on Tariffs and Trade: 52, 387-397.

General Assembly of the United Nations:

general: 352-366
inquiry: 77, 78, 82, 88, 90
negotiations and consultations; 32, 33, 48, 55, 62, 72.

Good faith: principle of; 3-4, 13, 14, 54, 55, 58, 104, 166, 168, 258, 299, 303.

Good offices:

general; 101-122
by States; 111
by an individual2 107, 112-115, 119, 120, 250, 275, 300, 301
by an organ of an international organization of universal character1 104,
112
by an organ of an international organization of a regional character;
239.240, 243, 274, 277
Inter-American treaty on; 124, 125, 129, 136

~ Gondra treaty1 84.
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Hague Conventions for the Pacific Settlement of Disputes of 1899 and 1907; 75,
81-83, 85, 91-93, 95, 97-99, 103, 105, 117, 122, 124, 125, 127, 137, 138, 168, 170,
172, 174, 178, 179, 185, 194, 195.

Final Act; 89~ Conference on Security and Cooperation in Europe.

general; 74-100
by an individual; 80, 81, 88, 91, 92, 96
by an organ of an international organization of universal character; 80,
81, 88, 91
by an organ of an international organisation of a regional character; 77,
247, 273
relation to arbitration; 74, 82, 90
under Additional Protocol I of 1977 to the 1949 Geneva Conventions for
the Protection of War Victims; 81, 91, 95
under American Treaty on Pacific Settlement (Pact of Bogot.&); 84, 85
under 1899 and 1907 Hague Conventions for the Pacific Settlement of
International Disputes; 75, 81-83, 85. 91-93, 95, 97-99
under 1982 United Bations Convention on the Law of the Sea; 91, 98, 99.

Inter-American Court of Human Rights; 201, 207, 209, 216, 220, '259, 262.

Interim measures; ~ Provisional measures.

International Bank for Reconstruction and Development (IBRD); 139, 400-402.

International Centre for Settlement of Investment Disputes (ICSID); 402-404.

International Civil Aviation Organization (ICAO): 81, 200, 293, 407, 409, 410, 422.

International Court of Justice:

agents: appointment of; 219, 220
competence; (m also jurisdiction), 198, 202
chambers: use of; 2i1, 217, 226
decisions: 196, 198, 199, 202, 204, 214, 217, 218, 220, 222, 229
declaratory judgement; 229
default (non-appearance); 220
institution of proceedings:

application: 210, 211
special agreements; 202-204, 210, 211, 217, 219, 221

jurisdiction; 197, 199, 202, 203, 205, 207, 209, 212, 217, 219, 221
third-party intervention: 214, 229
witnesses; 220, 228.

International Development Association (IDA): 400-401.

Inzera3tional  Plant Protection Convention; 294.

International Finance Corporation (IFC): 400, 401.

International Fund for Agriculture and Development (1FAD)t 400, 401.
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rnternatioaal  Labour Organisation (ILO); 85, 91, 96, 100, 199, 407, 411-417.

International Maritime Orgenisation (MO); 30, 199, 407, 408, 422, 430.

International Monetary Fund (IMF); 400, 401.

International Tribunal for the Law of the Sea; 197, 208, 211, 214-217, 220, 406,
428, 599 also United Nations Convention on the Law of the Sea.

Jus cogenp: 205, 427.

Justice: principles of; l-3, 15, 17, 182, 268, 288, 313.

Judicial settlement: _

general: 196-229
resort to under regional agencies or arrangements: 199, 201, 207-209,
212, 214-21ti, 235-237, 242, 251, 253, 255, 259, 265, 267-269, 281, 284.

League of Arab States: 7, 124, 232, 235, 239-241, 273-276, 326.

League of Nations; 77, 141, 144, see also Covenant of the League of Nations.

Manila: Declaration of: 2, 5, 6, 8, 10-16, 18-20, 22, 23, 32, 54, 71, 104, 124,
142, 288, 322, 332, 337, 338, 363, 364, 373, 376.

Mediation:

general; 123-139
relation to good offices: 102, 103, 105, 106, 125
relation to conciliation: 126, 134, 136, 140
relation to negotiation: 41, 59, 64, 72, 126, 132, 135, 138, 139
by an individual: 129, 132, 134, 282, 301
by an organ of an international organisation of a regional character:
235, 239, 240, 241, 259, 263, 269, 274, 275
by an organ of an international organization of a universal character;
133, 134, 325
Inter-American treaty on: 124, 125, 129, 136.

Negotiations and Consultations:

general; 21-73
in relation to good offices: 41, 59, 60, 62-64, 102, 106, 107, 121
in relation to mediation: 41, 59, 64, 72, 126, 132, 135, 138, 139

. - under the United Nations Convention on the Law of the Sea; 26, 28, 70,
428.

Han-interventions  principle of: 4, 8, 9.

Non-use of force: principle of 3, 4, 6, 7.

Organization  of African Unity (OAU); 110, 115, 124, 125, 127, 129, 138, 143, 145,
151, 158, 232, 233, 235, 246-250, 263, 269, 282, 283, 285,
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Organisation of American States (0AS)t 21, 110, 115, 124, 232, 235, 242-245, 259,
277-281.

Other peaceful means: general; 288-312.

Pact of Bogotb? M American Treaty on Pacific Settlement.

Pact of the League o f A r a b States; 7, 124, 232, 235, 239-241, 8~9 also League of
Arab States.

Pact of San Jose; 899 American Convention on Human Rights.

Permanent Court of Arbitration; 81, 95, 100, 172, 174, 179.

Permanent Court of International Justice; 21, 73, 197, 198, 200, 212.

Pleadings; 157, 161, 184, 219, 224, 308.

Preliminary objections: 42, 56, 73, 202, 327.

Prevention and removal of disputes: declaration on; 2, 80, 104, 322, 332, 338-347,
363, 365, 377, 378.

Provisional measures: 199, 229.

Regional agencies or arrangements:

general; 230-287
relation to the United Nations with respect to the settlement of
disputes: 285-287.

Registrar: 190, 210, 218, 227. .

Registry; 95, 172, 189, 203, 227, 410.

Rules of procedure: 90, 92, 141, 156, 157, 174, 176, 177, 180, 193, 198, 214, 217,
218-228, 287, 309, 372.

Sanctions: 396, 397, 399, 401, 409.

Secretary-General: League of Arab States; 241, 275.

Secretary-General: OAS; 110, 115, 245, 277-280, 282.

Secretary-General: OAU; 110.

Secretary-General of the United Nations:

general; 367-381
collaboration with the Secretary-General of OAS; 110, 115, 278, 280
collaboration with the Secretary-General of OAU; 110
conciliationt 148, 152, 153, 160, 161
inquiry; 77, 78, 81, 82, 84, 88, 89, 91, 92, 96, 348, 350
good offices: 62, 63, 107, 110, 112-115, 119, 120
mediations 72, 132-134, 301.
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Security Council:

general; 316-351
good offices: 104, 107, 112, 325, 344, 350
inquiryt 81, 88, 104, 337, 344
mediation; 133, 134, 325
negotiations and consultations; 34, 55, 63, 65, 320, 325, 331, 340, 342
relation to dispute settlement by regional agencies or arrangements; 285,
287, 333-335
simultaneous consideration of a case with the International Court of
Justice; 65, 66, 327.

Self-determination; 3, 4, 10, 33, 283, 361.

Separate opinion; 158, 193, 222.

Sovereign Equality of States; 3, 4, 11, 15, 19.

Sovereignty: 4, 12, 134, 200, 239, 258.

Special agreement; 84, 174-176, 182, 202, 203, 204, 210, 211, 217, 219, 221, 267,
309, 588 also ~omuromis.

Statute of the International Court of Justice:

article 2; 215
article 3: 215, 216
article 4: 216
article 9; 215
article 13 (1); 216
article 21: 226
article 22: 225, 227
article 26 (2); 217
article 29: 211
article 31; 217
article 33; 228
article 35 (2); 213
article 36: 197, 202, 203, 205, 207, 251, 252
article 39: 281
article 38; 221
article 40; 210
article 41: 199
article 42: 219
article 46: 220
article 53; 220
article 54: 221
article 55; 222
article 63; 214
article 64; 228
article 65; 212, 223
article 66; 223
article 68; 223
article 60; 198.
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