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. ORGAN ZATI ONAL AND OTHER MATTERS

A. States parties to the Convention

1 As at 4 May 1990, the closing date ofthe fourth session ofthe Conmmittee
against Torture, there were 52 States parties to the Conventisa against Torture and

QG her Cruel, Inhuman or Degrading Treatment or Punishnent. The Convention was
adopted by the General Assenbly in re:olution 39/46 of 10 Decenber 1984 and opened
for signature and ratification in New Work on 4 February 1985. It entered into

force on 26 June 1987 in accordance with the provisions of its article 27. Alist
of States that have signed, ratified or acceded to the Convention, together with an
i ndi cation of those that have nade declarations under articles 21 and 22 of the
Convention, is contained in annex | to the present report.

2. The text of the declarations, reservations or objections made by States
parties with respect to the Convention are reproduced in document CAT/C/ Z and Add.1
and 2.

B .  Opening and duration of t h e

3. The Conmmttee against Torture has held two sessions since the adoption ofits
| ast annual report. The third and fourth sessions ofthe Commttee were held at
the United Nations Ofice at Geneva from 13 to 24 Novenber 1989 and from 23 April
to 4 May 1990.

4. At its third session, the Commttee held 18 neetings (25th to 42nd neeting)
and at its fourth session the Commttee held 15 neetings (43rd to 57th neeting).
An account ofthe deliberations of the Commttee at its third and fourth sessions
is contained in the relevant summary records (CAT/C/SR.25-57).

C. Membership and attendance

5. In accordance with article 17 ofthe Convention, the Second Meeting of the
States parties to the Convention was convened by the Secretary-General at the
United Nations Ofice at Geneva on 28 Novenber 1989. The following five nenbers of
the Conmttee against Torture were re-elected for a termoffour years, begining on
1 January 1990: Mr. Alexis Dipanda Mouell e, Mr. Yuri A. Khitrin,

M. Dinitar N Mkhailov, M, Bent Sérensem and M. Joseph Veyame. Accordingly,
the nenbership of the Coomittee remains the same as during 1989. The list of the
menbers, together with an indication of the duration of their termof office,
appears in annex Il to the present report.

6. Al the menbers attended the third session ofthe Commttee; however,

M. Bengeon, Ms. Chanet, M. Gil Lavedra and Mr. Sérensen attended only a part of
the session, The fourth session of the Conmittoe was attended by all the nenbers
excep'. Mr. Eengeon. Ms. Chanet and Ms. Diaz Pal acios attended only a part of that
sessi on.



D. Solemn declaration bv members Of the Committee

1. At the 43rdneeting, on 23 April 1990, the five menbers ofthe Commttee who
had been re-elected at the Second Meeting of the States parties to the Convention
made the sol etm decl aration upon assumng their duties, in accordance with rule 14
of the rul es of procedure.

E. Election of officers

8. At its 43rd meeting, on 23 April 1990, the Connnittee elected the follow ng
officers for a termoftwo years in accordance wth article 18, paragraph 1, of the
Convention and rules 15 and 16 of the rul es of procedure:

Chairman: Mr. Joseph VOYAME

Vice-Chairmen: Mr. Al exi s Dl PANDA MOUELLE
M. R cardo GIL LAVEDRA
Mr.Dimtar N MIKHAILOV

Rapporteur: Mr. Peter Thomas BURNS

F. Agendas

9. At its 25th neeting, on 13 -Novenber 1989, the Committee adopted the foll ow ng
itens listed in the provisional agenda subnitted by the Secretary-General in
accordance with rule 6 ofthe rules of procedure (CAT/C/8) as the agenda of its
third session. The agenda ofthe third session, as adopted, wasas follows:

1 Adoption of the agenda.

2. Organi zational matters. .
3. Subm ssion of reports by States parties under article 19 of the
Conventi on.
4. Consi deration of reportssubmtted by States partiesunder article 19 of

the Conventi on.

5. Consi deration of communications underarticle 22 of the Convention.
10.  Atits 43rd meeting, on 23 April 1990, the Cormittee revised the provisional
agenda submtted by the Secretary-General (CAT/C/10) and adopted it as the agenda
of its fourth session, as follows:

1. Opening of the session by the representative of the Secretary-Ceneral.

2 Sol emn declaration by the newy elected nenbers of the Conmittee.
3. Election of the officers of the Conmmttee.

4, Adoption of the agenda.

5. Organi sational and other matters.
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6. Submi ssion of reports by States parties under article 19 of the
Convention,

7. Consideration of reports submtted by Statesparties underarticlel9of
the Convent ion.

8. Consi derati on ofinformation received underarticle 20 of theConventi on.
9.  Action by the CGeneral Assenbly at its forty-fourth session:

(@) Annual report submitted by t he Conmittee agai nst Torture under
article 24 of the Convention;

(b) Effecti ve implementation ofi nternational instruments on human

rights, imcluding reporting obligations under international
instruments on human | ghts;

(e) Comsideration of consolidat ed guidelinesforthe initial part ofthe
reports of States patties underinternati onal human rights
instruments.

1e. Adoption of the annuwal report ofthe Conmittee om its activities.

G. Morking methods of the Committee
Third .

11. The Committee diScussed its working methods at its 38th neeting, on

22 Bovember 3989. Withreference toarticle 19, paragraph 3, of the Coavention and
rule 68 Of the rules of procedure, the Committee discussed, in particular, its
method Of formulating concl usi ons after comsiderimg eachof the reports submitted
by States parties. After abrief exchange Of views, t he Committee agreed tO
maintain i { S established practice Of entrustingi tS Chairmsn andRapporteur With
the task Of drawing Up the general concl usi ons of the Committee at the end of the
considerationOf each report, It agreed that the general conclusions should
concentrat e especially on provisions of the Conventionthata State party had

whol |y orpartially failedt O implement. Members Of the Committee COUl d submit any

gener al comments they might have, in oré& tohelp the Chairnan andthe Rapporteur
I N their task.

Eourth gession

12. ‘The Committee resumed discussiom On its working methodsrel ating to its

functionsunder article 19 of the Conwntion at its 48th and 49t h meetingson
26 April 1990.

13. The Committee debated, in particul ar, possible ways~* expediting and making
more effective its consideration ofreports submtted by States parties, as well as
i t'S conclusions, recommendations and general comments On eachreportconsi dered.

14, The Committee agreed that, at each session, the Chairman, in consultation with

the Nenber s of the Committee, woul d desi gnate country rapporteurs sad alteraate
rapporteurs f Or each of the reports submtted by States parties and schedul ed fer

~3-



consideration by the Coomttee at its followi ng session. Itwasfurther agreed
that the Secretariat would maintain a registar of rapporteurs and al ternates
designated so that the task coul d be equal |y alstributed anong all nenbers of the
Committee, including the Chairman. As for reports that would be subnmitted by
States parties after aseasionofthe Conmttee, tho rapporteurs and their
alternates woul d be designated by the Chairman in consultation with the Secretariat.

15.  The task of the country rapporteur, or his/her alternate, would be to study
and evaluate the report, as well asany annexes tothe report submtted by a State
party, to prepare a conprehensive |list of questions to be put to the
representatives of thereporting State and to lead the discussion when the report

Is considered by the Conmttee. Questions woul d be prepared inan orderly manner
to facilitate the dialogue with the reporting State. They would, in particular,
focus on issues directly relevant to the inplenentation ofthe Convention following
the order ofarticles of the Convention, refer to the issues listed in the
Committee’ s general guidelines forthe subm ssion ofreports by States parties and
contain references to the relevant sections of the report under consideration.

16. The rapporteur woul d al so be responsibl e fordrawi ng up concl usi ons,
recomrendations and general conments based on the Commttee’s consideration of the
report. Such conclusinns, reconmendations and general comments would be presented
orally either at the end ofthe considevat.on of the report or during a subsequent
meeting, without prejudice to any nenber of the Conmittee presenting his own
conclusiors. The representatives ofthe State party concerned would be invited to
be present. Such conclusions, recowmendations and general comments woul d be
forwarded to “he state party concerned in accordance with srticle 19, paragraph 3,
of the Convention.

H. Su=npwnddes and co-ordination of accivities between the
Committes _._the Specjal Rapmorteur of the Commission
on Humag Rights On questions relating to torture

Third session

17. The Chairman infornmed the Commttee at its 37th neeting, on 21 Novenber 1989,
of the outcone of his informal nmeeting with the Special Rapporteur of the

Commission on questions relating to torture. He pointed out that, as had been
agreed by the Committee at its second session, the purpose of che neeting was to
consi der the possibilities of a division of tasks in order to avoid any duplication
in discharging the respective nandates of the Special Rapporteur and the Conmittee
and to secure co-operation in order co strenqgthen the neasures to conbat torture.

18, He recalled, in that connection, that in carrying out his nmandate, the Specia
Rapporteur had three functions. The first was a systematic study of torture in the
world and the subm sslon of annual. reports to the Comm ssion on Human Rights on the
quesiion oftorture, including tne occurrence and extent of its practice, together
wi th concl usions and recommendations. The second function was to nake visits of a
consultative character to countries, the visits taking place at the invitation of
the respective Governnents. The third function was to intervene urgently, nostly
by means of a telegramto the Government concerned, when there was reliable
information that cases of torture were actually occurring or were in danger of
occurring.
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19. The Chairman expressed the opinion that the first function of the Specia
Rapporteur wa6 not a matter within the conpetence of the Cormittee since the
Conmittee’s mandate emanated from the Convention and waslimted to its States
parties. The Committee could not, therefore, deal with the overall world situation
in respect to torture. The other two functions of the Special Rapporteur, nanely,
visiting State6 and urgently intervening yig-a-vig Governments, werebased on
hunani tar ian grounds. These functions were not expressly mentioned in the
Convention, but sineccthb Commttee tooi- into account the principle6 and objectiveb
of the Convention, it mght perhaps assumethose responsibilities inrespect to
States parties to the Convention. In this case, co-ordination of activities
between the Committee and the Special Rapporteur would e necessaryt 0 ensure that
States parties to the Convention would not receive an unduly |arge nunber of
unto-ordi nated visits and duplicatioa of questions in the case ofU gent appeals.

20.  The menber6 of the Conmittee discussed, ingeneral, the allocation of
functions between the Conmittee and the Special Rapporteur at the 42nd neeting, on
24 Novenber 1989. They agreed that the studay of torture and questions relating to
torture in the world was a specific task ofthe Special Rapporteur and did not fall
within the Cormittee’s conpetence

21. Regarding the possbility of visits by one or nore nmenber6 to the territory of
a State party on hunanitarian ground6é and upon the invitation of the Government
concerned, menbers ofthe Conmttee pointed out that they had first to acquire the
appropriate training and techni que of conducting such visits and that they should
give careful consideration as to how humanitarian visits, which did not strictly
come within the terns of the Convention, could be reconciled with confidentia
inquiries that they might undertake under article 20 of the Convention

22. Regarding the possibility of urgent interventions by the Conmttee in case6 of
torture or threat of torture in a State party, the ® :iew was expressed that such
interventions mght be beyond the Comrmittee’s conpetence. Some menbers, however,
were of the view that the Commttee mght designate one of itsS membars tO perform
that function on a regular basis, especially when the Ccmmittee vt ~o% in session.

23.  In conclusion, the Conmttee agreed to defer further comside-at.rw of those
issues to a later session. The Committee also agreed that it was necessary to
maintain close contacts, exchange of information and consultations with the Specia
Rapporteur before taking decisions on matter6 of nutual conceru.

Fourth session

24, The Committee resumed discussion on these issues at its 48th neeting, on
26 April 1990.

25. Reference was made to General Assembly resolution 44/144 of 15 Decenber 1989,
in which the Assenbly had wel comed the exchange of viewe that had taken place

bet ween the Committee and the Special Rapporteur of the Conm ssion on Human Rights
on questions relating to torture and had requested that this exchange be

continued. Referrnce Was al so made to Conmi ssion on Human Right6 resol ution
1990734 of 2 March 1990, in which the Comm ssion had considered it desirakle that
the Special Rapporteur should continue to have periodic consultation6 with the
Commit tee, in particular with a view to establishing the procedures for

co- pevition and avoi ding any overlapping in the activities of the United Nations
in conbating torture



26. The Chairman recalled that the following questions had remained open from
previous discussionst whether and how visits to States partias to the Convention
a6 well as urgent interventions in cases of torture in a State party could be
co-ordinated between the Committee and the 8pecial Rapporteur.

27. Members of the Committee considered that the mandate of the Committee under
the Convention and the mandate given by the Commission on Human Rights to the
Special Rapportour were different but complementary. They also felt that it was
still somewhat premature to take decisions concerning the allocation6 of function6
between the Committee and the Special Rapporteur with regard to States parties to
the Convention. They agreed that close contacts, exchange of information, report6
and documents of mutual concera ghould continue between the Committee and the
Special Rapporteur. These regular contacts and exchanges, with the assistance of
the Secretariat, should make it possible to avoid any overlapping in their
respective activities.

|. Co-operation hetween the Committee and the Board of Txustees of
the United Nations Voluntarv Fund for Victims of Torture

26. The Committee was informed at it6 fourth session of recent and planned
activities of the Board of Trustees of the United Nations Voluntary Fund for
Victim6 of Torture, established by General Assembly resolution 36/151 of

16 December 1981, At its 49th meeting, on 26 April 1990, the Committee expressed
the wish to continue to receive such information and to exchange views with the
Board on matters of mutual concern in the future.

J. Co-operation with the Suropean Conmittee for the Prevention of
Torture and Inhuman or Degrading Treatment ox Punishment

Third session

29. At the 37th meeting, on 21 November 1989, Mr. 86rensen, at the Committee’s
invitation, provided i nformati on on the status and activities of the European
Committee established under the European Convention for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishment, of which he was a member and had
been First Vice-Chairman since September 1989. The Committee expressed the wish to
establish a working relationship with the European Committee which dealt with the
same (questions, even though its functions and responsibilities, at the regional
level, were different.

Fourth session

30. At the 49th meeting, on 26 April 1990, the Cheirman informed the Committee
that, at the invitation of the European Committee for the Prevention of Torture, he
had participated in one of the meetings of its second regular session, which had
been held at the United Nations vffice at Geneva from 22 to 26 January 1990.

31. He also informed the Committee that he had participated, together with

Mr. Serensen, in a series of lectures on international action against torture and
inhuman and degrading treatment which had been organized by the Chairman of tire
European Committee for the Frevention of Torture at the European University
Institute at Florence from 2 to 4 April 1990.




32. Ha pointed ou. that the eo-operation betwoen the Committee against. 1orture and
tho European Committoe for the Prevention of Torture with regard to visits to
Staces which were parties to both the United Nations Convention and the European
Convention appeared to be limited by thr confidential character of their respective

procedur es concerning such visits.
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I1. ACTION BY THE GENERAL ASSEMBLY AT | TS FORTY- FOURTH SESSI ON

33. This itemwas included inthe agenda ofthe fourth session of the Conmttee,
following the establ i shed practice ofother human rights treaty bodies, with a view
to enabling the Committee toconsider the foll owup actiongivento its activities,
andto other matters of interest, by the General Assenbly and other United Nations
organs on the basis of annual reports submtted under article 24 of the Convention.

34. The Commttee considered this agenda itemat its 48th and 49th neetings, held
on 26 April 1990,

A. Annual report submitted by the Committee agajinst Torture
under article 24 of the Convention

35. The Committee had before it the summary records of the Third Commttee ofthe
CGeneral Assenbly pertaining to the discussion of its annual report
(A/C.3/44/8R.36-43,50 and 82),aswel | as Ceneral Assenbly resolution 44/144 0n
the status of the Conventi on.

36. The Conmittee tool: note with appreciation of the views expressed during the
di scussion in the Third.Committee oft he Qeneral Assenbly, as w:ll as of Assenbly
resol ution 44/144, which supported the Conmittee in the devel opment ofits
activities under the Conventi on

B. Effective implementation of international instruments on human
rights, including reporting obligations undex international
instruments on human rights

37. In connection with this sub-item the Conmittee had before it the following
Qocumen ts

(a) Report ofthe Secretary-Ceneral on the effective inplenmentation of
international instrunents on numan rights, including reporting obligations under
international instruments on human rights (A/44/539)

(b) The study of an indcpendent expert on possi bl e |ong-term approaches to
enhancing the effective operation of existing and prospective bodi es establlshed
under United Nations humanrights instruments (A/44/668);

(c) Report of the Secretary-Ceneral on the effective functioning of bodies
establ i shed pursuant to United Nations human rights instruments submtted to the
Conmmi ssi on on Humen Rights at its forty-sixth session (E/CN.4/1990/39).

38. The Commttee el so had before it General Assembly resol uti on 447135 of
15 Decenber 1989 and Commission on Human Rights resolutions 1990121 of
23 February 1990 &nd 1990125 of 27 February 1990

39. The Conmttee took note with interest of the comprehensive information brought
to its attention with regard to general problenms encountered by treaty bodi es under
international Luman rights instrunents, proposed solutions and rel evant [ong-term
per specti ves.




C. Considexation of draft consolidated guidelines foxr the initial
pacrt of the reports of States parties under international
human. xights instruments

40. At its third session, the Commttee decided to consider at its fourth session
the draft consolidated guidelines for the initial part of he reports of States
parties under international human right@instrunents (A 44/539, annex), on the
basi s of suggestions to be nade by the Sscretary-General, incorporating in the
draft consolidated guidelines the relevant issues contained in part | of the
Committee’s general guidelines relating to the subm ssion of initial report@ by
States parties (CAT/C/4/Rav.1). Accordingly, the Conmttee had before it at its
fourth session the suggestions submtted by the Secretary-CGeneral (CAT/C/L.S).

41. At its 49th neeting, on 26 April 1990, the Conmittee approved the text of the
draft consolidated guidelines for the initial part of the reports of States
parties, subnmitted by the Secretary-General a@appearing in document CAT/C/L.S,
annex. The text as approved by the Conmttee ie reproduced in annex IV to the
present report.



[1l.  SUBM SSI ON OF REPCRTS BY STATES PARTI ES UNDER ARTI CLE 19
oF THE CONVENTI ON

A. Action taken by the Committee {0 ensure the submission
of reports

Third session

42.  The Committee, at its 37th and 38th neetings, held on 21 and 22 November 1989,
consi dered the status of submi ssion ofreport6 under article 19 of the Convention
In this connection, the Commttee had before it the follow ng documents:

(a) Note by the Secretary-Ceneral concerning initial report6 of 27 States
parties that were due in 1988 (CAT/C/5);

(b) Note by the Secretary-Ceneral concerning initial reports of 10 States
parties that were due in 1989 (CAT/C/7).

43. The Conmttee was inforned that in addition to the 12 initial report6 that
wer e scheduled for consideration by the Commttee at its third session (see

sect. IV, para. 53), the Secretary-CGeneral had received the initial report of
Tuni si a (CAT/C/7/Ad44.3).

44, In accordance with rule 65, of itsrule6 of procedure, the Conmttee deci ded
to request the Secretary-Ceneral to transmt to the States parties whose initia
reports were due in 1988 but had not yet been received, second rem nders concerning
t he subm ssi on of such reports, Accordingly, second rem nders concerning the

subm ssion ofinitial reports were sent by the Secretary-Ganeral on

21 Decenber 1989 to the following States parties; Afghanistan, Belize, Bulgaria
Luxembour g, Togo, Uganda, Ukrainian Soviet Socialist Republic and Uruguay. The
Commi ttee decided not to send second remnders to two State6 parties, namely Panana
and Spain, which had inforned the Secretariat that their initial report6 were under
preparation. The initial reportsof Spain and the Wkrainian SSR were subsequently
received by the Commttee prior to it6 fourth session

45.  As regard6 initial reports due in 1989, or in subsequent years, the Conmttee
decided to request the Secretary-General to send rem nders automatically to those
States parties whose initial reports were nmore than 12 nonth6 overdue.

Fourth session

46. The Committee al so considered the status of submission of report6 under
article 19 of the Convention at its 54th neeting, held on 1 May 1990. In addition
to the docunent6 listed in paragraph 42 above, the Commttee had before it a note

by the Secretary-Ceneral concerning initial reports of 11 States parties due in
1990 (CAT/C/9).

47.  The Conmttee was inforned that in addition to the seven initial reports that
were schedul ed for consideration by the Commttee at its fourth session (see
sect. |V, para.55), the Secretary-General had received the initial report of
Turkey (CAT/C/7/Add.6).
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48, The Committee was also inforned that initial reports that were due in 1988 had
not yet been received fromthe following States parties: Afghanistan, Balize,
Bul gari a, Luxenbourg, Pananma, Togo, Uganda and Uruguay.

49. The Conmittee decided to request the Secretary-General to continue sending
rem nders automatically to those States parties whose initial report6 were nore
than 12 nonths overdue, and subsequent reninders every six months

50. The Committee al so requested the Secretary-Ceneral to send reminders to
Austria, Denmark, Egypt and Norway, whose additional information, reguested by the
Committes at its second session at the end ofthe consideration of their initial
reports, had not yet been received

51, The status of subm ssion of reports by States parties under article 19 of the
Convention a6 at 4 May 1990, the closingdate of the fourth session of the
Committee, appears in annex Il to the present report.

52, The Committee, at its 38th meeting, held on 22 Novenber 1989, revised the
general guidelines for the submission of initial report6 by States parties
(CAT/C/4) that had been provisionally adopted by the Commttee at its first

session, on the basis ofa draft revision subnitted by the Secretary-GCeneral at the
Committee’ s request (CAT/C/L.4). The general guidelines, as revised, were adopted
by the Commttee at the same neeting and i ssued as CAT/C/4/Rev.1l.
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V. CONSI DERATI ON OF REPORTS SUBM TTED BY STATES PARTI ES UNDER
ARTICLE 19 OF THE CONVENTI ON

53. At its third and fourth sessions, the Conmttee exanmined the initial report6
submtted by 16 State6 parties under article 19, paragraph 1, ofthe Convention.

It devoted 14 of the 18 neetings it held during the third session to the

consi deration of these reports (CAT/C/S8R.26-37, 40 and 41). The follow ng initiel
reports, listed in the order in which they had been received by the
Secretary-Genecal, were before the Commtteo at it6 third session:

France (CAT/C/5/Ad4.2)
Senegal (CAT/C/5/Ad44.8)
Hungary {CAT/C/5/A44.9)
Uni on of Sovi et Soci al i st Republics (CAT/C/5/Ad84.11)
Argentina (CAT/C/5/Add.12/Rev.1)
German Denocratic Republic (CAT/C/5/A4d.13)
Byel oruasi an Sovi et Socialist Republiu (CAT/C/5/Add.14)
Canada (CAT/C/5/Add.15)
Caner oon (CAT/C/5/Ad4.16)
Switzerl and (CAT/C/5/A44.17)
Col onmbi a (CAT/C/7/Add.1)
Chile (CAT/C/7/2444.2)

54, At its 25th neeting, on 13 Novenber 1989, tue Committee agreed, at the request
of the Governnent concerned, to postpone to its fourth session the consideration O
the initial report of Senegal, which had submitted a newtext of the report,

repl acing the text contained in CAT/C/5/A44,8.

55. At its fourth session, the Cormittee devoted 8 of its 15 meeting6 to the
consideration of initial reports submitted by States parties (CAT/C/SR.44-47

and 50-53. The following initial reports, listed in the order in which they had
been received by the Secretary-General, were before the Conmittee at its fourth
session:

Tuni si a (CAT/C/7/A4d4.3)
Senegal (CAT/C/5/A4d.19)
Czechosl ovaki a (CAT/C/7/Add.4)
Chi na (CAT/C/7/Add4.5)
Ukrai ni an Sovi et Socialist Republic (CAT/C/5/Ad4d.20)
Net her | ands (CAT/C/9/Ad4.1)
Spai n (CAT/C/5/Add. 21)

56. At its 43rd neeting, on 23 April 1990, the Committee agreed, at the request of
ths Governnents coacerned, to postpone to it6 fifth session the consideration of
the initial reports of the Czech and Sl ovak Federal Republic and Spain.

57.  In accordance with rule 66 of the rales of procedure of the Committee,
representatives of all the reporting States were invited to attend the meetings of
the Committee at which their report6 wera exanined. Al the States parties whose
reports were considered by the Commttee sent representatives to participate in the
exam nation of their respective reports.

58. |n connection with its consideration ef reports, tho Conmittee al so had before
it the follow ng docunents
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(a) status of the Convention against Torture and Qher Cruel, Inhuman or
Degrading Treatment or Punishnment, and reservations and decl arations under the
Convention (CAT/C/Z and Add.1 and 2);

(b) CGeneral guideline6 regarding the form and content of initial reports to
be submtted by States parties under article 19 of the Convention, which had been
provisionally adopted by the Conmttee at its first session and transmttea to the
States parties (CAT/C/4), as well as the final text of the general guidelines
adopted by the Commttea at its third session (CAYT/C/4/Rev.1l).

59. The follow ng sections, arranged on a country-by-country basis accoiding to
the sequence followed by the Conmttee in its consideration of the reports, contain
summari es based on the records of the neetings at which the reports wera

considered. More detailed information is contained in the reports submtted by the
States parties andin the summary record6 ofthe rel evant nmeetings of the Committee.

Krance

60. The Commttee considered the initial report of France (CAT/C/5/Add.2) at its
26th and 27th meetings, held on 14 Nuvanber 1989 (CAT/C/SR.26-27).

61. The report was introduced by the representatives of the State party, who
referred to the inplenentation in France of the Convention on the basis of ths
three essential elenments contained in that instrument: prevention cf torture,
puni shment of torture and compeusation for torture.

62. He explained that action by France ainmed at preventing torture was organised
at two levels; international and donmestic. Atthe international, and especially
European, level, France had on 9 January 1989 ratified t he European Convontion for
the Prevention of Torture and |nhuman or Degrading Treatnent or Punishnment, and a
French national had been el ected nmenber of the Commttee ostablished under that
Canventi on. In the donestic sphere, the judicial authority exercised efrective
control in police prenises where persons were held in custody. Inaddition,

i nspections were carried out in France in all places where a person mght be

detai ned or inprisoned and where there were risks of violaetson of the Convention
The supervisory measures consisted of unannounced visits by judicial or

admni strative authorities, pursuant co various articles of the Code of Penal
Procedure.

63. The representative alsoreierred to the question uf solitary confinenent,
which affected certain especially dangerous prisoners and ‘vhich had given rise to
controversy in the country during the sumer of 1988. He described the conditions
and guarantees under waich solitary confinenent was practised in French prisons and
stated that, in that context, it could not be clained that solitary confi nement
constituted cruel, inhuman or degrading treatnent. Moreover, in md-1988, the
Minister of Justice had set up a comm ssion to make proposals to strengthen further
the protection of human rights in the inplementation of crimnal justice. On the
basis of the initial conclusions of the commissiow, an Act had been promnul gated on
6 July 1939 strengthening guarantees for persons detained pending trial. The

commi ssion woul d shortly be nmaking its final proposals fer improving the conduct of
pre-trial proceedi ngs as governed by the Code of Penal Pr.cedure.

64. I n connection With the prevention of torture, the representative referred al so
to a hill relating to the rights and protection Of persons hospitalized for mental
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di sturbance, and to their conditions of hospitalisation, which would shortly be
debated in Parliament. He further stated that an Act of 2 August 1989 amending the
Ordi nance of 2 Novenber 1945, relating to conditions of entry and residence of
aliens inFrance, provided foradditional |egal guarantees and, in the case of
aliens detained inFrance, for social and humanitarian assistance

65. Wth regard to France’s action for the punishnment of torture and cruel,

i nhuman or degrading treatnent, the representative pointed out that the offences of
torture or acts of barbarismwere enbodied in the new draft penal code which
Parliament had begun to consider in the spring of 1989 G ven the nmagnitude of the
task, ite cousideration woul d have to be spread over several parlianmentary
gessions. The draft penal code established sanctions for acts oftorture or
barbari sm consi sting o€ 15 years’ inprisonment, which was increased under certain
circunstances and coul d extend to life inprisonnent.

66. 1ne representative further stated that nocases of torture and very few cases
of cruel, inhuman or degrading treatnent or punishment had come before the French
courts in recent years. In that connection, he referred to some cases of
conviction or disciplinary sanctions inposed ou police officers in 1988 and 1989
for unlawful acts ofviolence, as well as to two cases, dating from 1987 and 1988,
respectively. of prison officers who had been convicted of acts of violence against
prisoners. He added that France, since 1982, had been trying to secure the
prosecution of Col onel Astiz, an Argentine national, who was suspected of

i nvol vement in the disappearance and torture of two French nune in Argentina during
the military dictatorship. The case against himwas currently being heard by the
Paris Court nf Assizes.

67, Wth regard to conpensation for torture and assistance to its victins, the
representative made reference to the contributions of France to the United Nations
Vol untary Fund for Victinms ofTorture as well as to the financing of two nationa
bodi es whose sct.ivities were related to torture: the Medical Conmttee for Exiles
and the Association for the Victinms of Repression in Exile.

68, The nenbers of the Commttee commended the Governnent of France on its
conprehenoi vs report and its represcvutative on his oral presentation. Some menbers
of the Commttee wel coned, in particular, the fact that muny specific cases of
prosecution and conviction for ill-treatnent had bean cited by the representative
of the reporting State and as%ed whether an analysis and statistics of the genera
trends in such cases existed in France. They asked also whether France intended to
make any changes in its legislation as a result of its accession to the European
Convention for the Prevention of Torture and |Inhuman or Degrading Treatnent or

Puni shnent, what the reasons had been for pronul gating the ammesty acts in France
and what types of offences were affected by those acts.

69. More information was requested on the implemantation by France of article 2 of
the Convention and, in that connection, clarification was requected of the neaning
of article 327 of the French Penal Code. It was also inquired how the regulations
described in the report applied in non-metropolitan France, for instance in French
Pol ynesia, which had been under a state of energency.

70. Wth reference to article 3 of the Convention, it was asked whether, whon the
M nister of the Interior confirmed an expul sion order, an alien cculd be expelled

i medi ately or whnther the expulsion had to await the order of the adm nistrative

judge .
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71. Wth regard to article 4 of the Convention, menbers ofthe Commttee w shed to
receive the conplete text ofarticles 320 and 344 of the French Penal Code relating
to penalties for torture and for physical torture of persons arrested, detained or
ki dnapped. It was al so asked whether torture inflicted by bodily injury which did
not result in incapacity fos work and had not been inflicted with preneditation or
the use or threat of use of a weapon were still punishable under the Penal Code.

In addition, clarification was requested on the sentence ofthe report dealing with
the use of violence "in noderation”.

72. Wth regard to article 7 of the Convention, the question was raised whether a
torturer who had commtted an extraditable political offence, but risked being

tortured in the country to which he woul d be oxtradited, could be sentencedin
France.

73.  In connection with articles 10 and 11 of the Convention, information was
requested on the observation in France of the United Nations Standard M ni num Rul es
for the Treatment of Prisoners and on the conditions and duration of solitary
confinement. It was al so asked whether the anti-terrorist and counter-intelligence
services were subject to the same control and rules of conduct as the civilian
police, and what was the régime applicable in conbating drug traffickers.

74. In connection with article 12 of the Convention, information was sought as to
whet her there had been any nutinies in French prisons which m ght have been the
result of mistakes on the part of the prison authorities and, if such were the
case, what neans had been enployed to put an end to the difficulties caused by
uprisings of that sort. It was asked, in particular, whether the use oftruncheons
or other physical neans was authorized, whether special measures had been applied
after certain uprisings, how many cases of nutiny had occurred, whether that type
of incident had caused any casualties, and whether there had already been cases of
muti nous prisoners being killed by the security forces. Reference was made to
article 40 (2) of the Frnech Code of Penal .rocedure, and it was asked whet her
there woul d be any exenption fromthe obligation of advising the Public Prosecutor
of a crima wWithout delay for a public official or civil servant who was married or
related to the offender.

7¢. Referring to article 14 of the Convention, nenmbers of the Commttee wi shed to
kaow whether torture victinms who came to France for treatment were allowed to stay
after the treatnent had been conpleted and what rehabilitation and socia
assistance facilities existed to help them It was asked, in particular, whether
in view of the fact that acts of torture wereprohibited by French law, the State
could be held liable for acts ofthat type commtted by one of its agents even in
the case of a victimwho was a national of a country with which France had not
concluded a reciprocity treaty on natters of redress. It was also asked whet her
the direct liability of the State was established in France under article 706-3 of
the Code of Penal Procedure or whether it was based on other provisions, whether
article 1382 of the French Cvil Code obliged an individual who had commtted an
act of torture to nake personal redress by way of danmages or whether the State had
a responsibility to provide conpensation under article 14 of the Convention. In
addition, clarification was requested on the circunstances under which conpensation
m ght be refused or its anmount reduced and regarding the persons who were eligible
for conpensati on.

76. Wth regard to article 15 ofthe Convention, it was asked whether French
courts had ever rejected evidence obtained through torture and, in that connection,
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expl anations were requested on the application ofarticles 427 and 428 ofthe
French Code of Penal Procedure.

77. In reply to questions raised by the menbers of the Commttee, the
representative of France stated that the total nunber of cases ofill-treatment in
hi s countryi nvol ving police officers had been 10 in 1988 and 1989; that was
considered a low figure in conparison with the total nunber of police officers in
France whc were required to participate daily in the prosecution and puni shnent of
offences. neexplained that France had not had to nodify its donestic |egislation
as a result of its ratification of the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishnment since, unlike the United
Nations Convention, the European Convention was basically preventive incharacter
and did not contain any penal provision relating to indictment or punishment. He
expl ainad also that general ammesty acts were customarily adopted on the occasion
of the election of the President of the Republic every seven years. They amestied
all offences which were not of excessive gravity: however, the victims of offenders
who bad been amestied retained their right to redress.

78. Wth reference to article 2 of the Convention, the representative stated that
the State of Emergency Act of 3 April 1955 applied to the entire territory of the
French Republic, including overseas dapartntnts and territories, but with sone
differences.

79. Referring to articrle 3 of the Conventior, the representative highlighted the
addi ti onal guaranceas provided by an Act of 2 August 1989 to aliens inrespect of
whom a renoval ordar had been issued. Ah alien who had been the subject ofan
expulsion order could appeal to anadministrative tribunal and sinmultaneously apply
for a stay of execution. In any case, an alien would not be expelled to his own
country if he could show that nie was likely to be maltreated.

80. Turning to article 4 of che Convention, the representative referred to
provisions wf the French Penal Code, as we"1 as to Freuch case |aw concerning
bodily injury, which indicated. the kind of penalties applied in cases of bodily
injuries resulting in an incapacity for work for less than eight days, act.6 of
violence which had no i medi ate physical consequences but had psychol ogi ca
effects, and minor acts of violence. Wth regard to the use of vioience “in
moderation”, he referred to the provisions of the Penal Code requiriug police
officers to use force only under certain circunstances, when it was strictly
necessary and W thout excess

81. In connection with article 7 of the Convention, the representative referred to
the information alrzady provided about proceedings whi-h mght be initiated against
the perpetrator nf an offence if extradition was not granted, andstated that no
person woul d be extradited by Franc.*, if suzh a person was |iable to the death
penalty or liable to be treated in an iohuman or degradi ng menner in the State
requesting extradition.

62. Referring to articiles 13 and 11 of the Convention, the representative
described both t.he length of sente:ces incurred by persons fouid guilty of serious
of fences and the regines applicable in French prison estabiishnents. He pointed
sut that, since vne adoption Of tke Act o£9 Cctober 1981 abolishing the death
penalty, the maximun sentence was rigorcus imprisonment. for life. The cond. .ional
rel ease of a person sentenced to rigorous imprisoameut for life could be considered
after he had served at least 15 years, but it could not take place before 3C years
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in certain cases of hom cide acconpanied by acts oftorture or barbarism
Participation in the resettlement of prisoners farmed part of the responsibilities
of the government prison service as defined in the Act of 22 June 1987. Wth
regard to the rules of conduct of counter-espionage services, the representative
explained that the Directorate for Internal Security was subordinate tothe
ministry of t he I nterior and its staff had the sane status and were subject tothe
same control as pol i ce officers; the Directorate-Ceneral for External Security was
subordinate to the Mnistry of Defence, which was responsible forensuring that the
fornmer functioned correctly, inrompliance with the law. Al nenbers of
count er - espi onage serviceswere subject to the requirements of the Convention,
which was incorporated in French law. ~He added that France had very severe

| egislation against drug traffickers, permtting the extension of the duration of
detention w thout charge to up to four days, whereas in ordinary law it was

48 hours. The legislation prescribed very severe penalties for drug trafficking;
of fenders were liable to inprisonment for up to 20 years, and up to 40 years for
second offences. That legislation fell within the framework of the constitutiona
principles and international rules regarding the rights of the defence and hunan
rights

83.  Inconnection with article 12 of the Convention, the representative pc.nted
out that officers responsible for discipline inside prison establishnents were not

armed. If fairly serious incidents occurred, *he governor could authorise the use
of truncheons or tear-gas. |In the case of generalised mutiny, the governor could
call on the armed security forces. Inthe course of the preceding five years,

three mutinies had taken place in local prisons, but wthout loss oflife or
serious injury. Wth regard to article 40 of the Code of Penal Procedure, it
applied to officials in the performance of their duties, with no exenption.

84. Wth reference to article 14 of the Convention, the representative stated that
victins of torture who came to France were assisted and hel ped by associations.
Their situation onleaving hospital was the same as that of all other aliens. He
also stated that, in France, direct liability of the State existed as distinct from
the liability of the perpetrator. The victimof an act of violence by a police
officer could initiate crimnal proceedings against himor he could bring a

liability suit against the State before an admnistrative tribunal. The victim
woul d al ways receive conpensation for material damage, even if the perpetrator of
the act ofviolence had no neans to pay. In addition, France was considering how

to anend the law inorder to extend the rights of victinms to conpensation

85.  In connection with article 15 of the Convention, the representative referred
to the rules of evidence laid down in the French Code of Penal Procedure and to the
rel evant information provided in the report.

86. In concluding the consideration of the report, the neabers of the Commttee
congratul ated the French Government on the neasures it had taken to prevent and
combat torture, which could serve as anodel to other countries, and on the precise
information it had submtted with regard to the inplenentation of the Convention.
They also thanked the representatives of France for their detailed, clear and
conprehensive answers to their questions

Switzerland

87. The Commttee considered the initial report of Switzerland (CAT/C/5/add.17) at
its 26th and 29th neetings, held on 15 Novenber 1989 (CAT/C/SR. 28-29).
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88. The report was introduced by the representative of the State party, who

poi nted out that the convention was at present the only United Nati ons instrument
inthe field ofhuman rights towhich his country was a party, but that his
Government Was about to submt tor approval by Parliament the accession by
Switzerland tothe the international covenants on human rights and to the
International Convention on the Elim nation of All Forms of Racial Discrimination,
In addition, Switserland was bound by regional instruments for the protection of
human rights, inparticular the European Convention onHuman Ri ghts and several of
its additional protocols, as well as the European Conventior farthe Prevention Of
Torture and | nhuman or Pegrading Treat ment or Puni shnment, which had entered into
forcef or Switzerl and on 1 February 1989.

89, The representative stated that the fight against torture was one of t he
priority objectives of Swiss human rights policy in the international sphere. Wth
regard to neasures taken at the national level to give effect to Switzerland's
commitments under the Convention, he refurredto the jurisprudence ofthe Federal
Court (the Swiss Suprene Court), according to which the prohibition of torture
constituted an impurative norm ofthe law of nations which nust be respected by all
authorities and admtted cf noderogation. Furthernore, international treaties
accepted by Switzerland formed an integral part of tae Swiss |egal system and
constituted an obligation of international |aw upon the Swiss authorities. There
was accordingly noneed to adapt domestic legislation to treaty obligationa, as
these were directly applicablu. Even though the Swiss |egislature had not deemed
it necessary to designate torture as a specific offence asdefined in article \ of
the Convention, the prohibition of torture operated in Switeerland on the basis of
articles ofthe Penal Code relating tohomicide, bodily injuries, endangering the
life or health of another person, offences against 1iberty such as threats and
coercion, attacks onsexual freedom and honour, and abuse of authority.

90, The representative also referredto the lastpartofarticle 1 ofthe
Convention, according to which the torm"torture”"did not include pai- or suffering
arising only from inherent in or incidental to | awful senctions. He pointed out
that his Governnent considered as“lawful sanctions” only those generally admtted
under both national and i nternational |aw, such as the provisions of penal
procedure which, when required by the needs of the investigation, limted the right
of the prisoner to communicate with a third party. It did not attribute the term
“lawmful” to a sanction providing for the anputation of a linmb, which it considered
equivalent to cruel and i nhuman puni shnent.

91, Wth regard to the acts of cruel, inhuman or degrading treatnent or punishnent
referred to in article 16 ofthe Convention, he stressed that Swiss | aw, which
expressly prohi bited them did not define them werecalled, in that connection,
that the European Conmi ssion and the Court of Human Rights, in jurisprudence

bi nding on Switzerland, had established a distinction between torture and inhunan
or degrading treatment on the basis othe threshold of intensity of the duffering
inflicted; a hierarchy had thus been created on the basis of the degree of
suffering to which the acts corresponded.

92. The nenbers ofthe Commttee thanked the Government of Switzerland for its
conprehensive and detailed report and its representative for the clarity of his
oral presentation. Sone nenbers requested information of ageneral nature on the
rel ationship between the application of the United Nations Convention agai nst
Torture and the European Convention for the Prevention of Torture, on tha abolition
of the death penalty in the country and on the nunmber of decisions handed down each
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year by the Swiss Foderal cCourt concerning human rights violations. With reference
to the possibility for anindividual to invoke the provisions of an international
treaty before the national authorities, it was asked whether the term “individual”

i ncl uded i ndividuals who were not Swi ss citizens.

93. Wth reference to article 2 ofthe Convention, it was noted that, under Sw ss
mlitary erimin~1 law, whenthe execution of an order constit.:ed acrine orlesser
of teance, both the person who gave the order and the subordinate who carried itout
war e purishable. It was asked, in that connection, whether a subordinate liable to
puni shment under that provision would be regarded as the perpetrator of the act or
ad an accessory,

94, Wth regard to article 3otthe Convention, members of the Committee askad for
statistics on the nunber of casesinwhich extraditi. a tc a country prectising
torture had been refused by switzevland before and since ratification of the
Converition., They al so asked whsthsr, if at anytine during adjudication on an
application for asylumin Switgerland, infornati on was receivedto the effactt hat
the applicant mght be subject to torture or even death if refused asylum the
Swiss authorities would respead to that information, and whather a person whose
appeal concerning asylumby way of ar adm nistrative petition to the Federal
Departnent of Justice and Police had been rejected was autonmatically expelled. It
was noted that Swftserland had ratified the European Convention on Extraditien in
1966, but that not until 1983 had it enbodied in the v2levant |egislation the
principle that guarantees must bo yiven by the requesting State regardingthe

physical integrity ofthe person sought. It was askad, in that connection, whether
in the intervening period there had been any cases of persons extradited contrary
to the European Convention onExtradition. In addition, wWith reference to

decisions of the Swiss authorities to send back asyl um seekers who were nect
recognized as refugees, it was asked whether there had been any cases in wnich
exceptions had been nade on the grounds that they werejustified by the principle
o f non-refoulement or by particularly distressing human considerations

95. Turning to article 4 of the Convention, menbers of the Cormittee noted that
Switzerland had a monlstic system with i medi ate application ofinternational
norms and donmestic law, and that it had not deemed it necessary to adopt a
definition of torture. However, Switserland recognised the rule of law inregard
to offences and punishnent. Hence, 4f the Convention provided for the |ega
dime.sion of the offence, there nust be a correspondiag | egal dinension of the
puni shnent. It was asked inthat connection how the provisions ofthe Swiss Pena
Code quctad in the report, which concerned offences such as bodily injury or
threats and coerciun were linked to the definition of torture contained in the
Convention, how torture became acrinmnal offence in Swiss donestic |aw, and

whet her a judge coul d base hinself directly on the definition oftorture provided
by the Convention. Membars of the Conmttee al so asked whether thera were any
differences between the Mlitary Grimnal Code and the Cvil Crinminal Code with
respuct. to the penalties applied to acts of torture, whether the decision asto
whi ch code was applicable depended «a the status ofthe perpetrator or of the act
of violence concerned aad what penalties were provided for in the Mlitary Cinmna
Code and in the Gvil Crimnal Code for actu of torture. Specific exanples of
differences betweun federal and cantonal | aw on matters relating to torture were
also reques ted.

96. In connection with article 6 of the Convention, it was asked what was the
maxi mum period during which a person alleged to have conmtted an offence could be
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remanded in custody and whet her penalties were prescribed for abuse ofauthority in
that respect.

97. Wth reference to article 7 of the Convention, it was asked whether it had
been necessary, in order to apply the Convention in the Swiss Confederation, to
enact a domestic law of procedure,

98. With regard to article 10 of the Canvention, membersofthe Committee wiened
to know whether Switzerland had a separa%e security pclice and, if so, whether it
had povers additional to thone ofthe civil police, what efforts were nade to
educate andinform the public at |arge about the prohibition of torture and whet her
t here had been any cases of sanctions being inposed on prison Ptaff for acts of

vi ol ence.

99. Referring to article 11 of the Convention, memhers of the Commttee wi shed to
know how solitery confinement was applied inthe Swiss prison system and what were
the diiferencesbetween cantons inthe length of solitary confinenent to which
prisoners coul d be subjected. Clarificationwasrequested on Switzerland's current
policies concerning hol ding a person incomuni cado, and, in that connection, it was
asked whet her that practice wasapplied in the sane way to Swiss national6 and to
aliens who constituted a danger to the security ofthe State.

100. In connection with article 13 ci the Convention, it was noted that everyone in
Switzerland was entitled to report offences, Which were then automatically
investigated; it wes asked what action was taken on the information laid inthat
way before the competent official and whether a torture victim enjoyed the sane
guarantees regardl ess of whether 4is conpl aint was heard by a court or by the
administrative authorities.

101, In relation Lo article 14 of the Convention, information was requested on
Switzerland' s experience in the rehabilitation oftorture victims.

102. In connection with article 15 of the Convention, reference was made to the
compl ete freedom of the judge to decide according to hi6 own intinmate conviction on
the validity of evidence submtted to him and it was asked what judicia
safeguards for that intimte conviction existed in the swiss PenalCode. |t was
asked al so whether there wasanyspecific provision in Swss |egislation
prohibiting the use of a truth serum

103. Replying to the question6 raised by the nenber6 of the Conmttee, the
representative of Switzerland referred to the non-judicial machinery based on
visits which was provided for by the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatnent or Punishrment. He also explained that
the Swiss Crimnal Code of 1942, which was applicable to civilians in peacetine,
did not. conprise the death penalty, however, the death penalty was applicable in
wartime for certain specific of fences. He added that, of the sone 4,000 decisions
handed down each year by the Federal Court, an average of about 50 decisions wore
related to human rights questions, and three or Eour t.o cases of individuals who
invoked torture as an argument against acceding to an extradition request. The
term “individual” referred to in the report also included aliens.

104. Wth regard to article 2 of the Convention, he stated that, under military
criminallaw, a subordinate who know ngly carried out an order which constituted a
serious offence was |iable to punishnent not as an accessory, but as the
perpetrator of the act on the same footing as his superior
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105. Wth reference to article 3 ofthe Convention, the representative pointed out
thut, in recent years, the Federal Court had ruled several times against the
extradition of persons to a country where there were grounds for believing that the
perscns mght be subjected to torture or inhuman treatment. In other cases, a
request for extradition had been granted, but on certainconditions. Theprinciple
of non-refoulement Was enbodied in article 45 ofthe Federal Asylum Act.. Ths
authorities responsible for inplenmenting decisionswith respect to asylum and
refoulement were bound to take into account any fresh information on the hunan
rights situation in the country of a person whose request forasyl um had been
rejected, before inplenenting a xefoulament decision against him Wth regard to
the application ofthe European Convention on Extradition, he explained that its
provisions were in the main applicable indonestic law since its entry into force
for Switzerland and before the entry into forceof the Federal Act onlnternational
Mitual Assistance in Crimnal Mitters. There had been no cases, therefore of,
extradition which had been contrary to the European Convention. The principle of
non-xefoulement was applied very conscientiously by the authorities responsible for
taking the decision, eventhough that principle was sonmetinmes difficult to apply
since a good know edge ofthe situation in thecountry inquestion was required.

106. Wth regard to article 4oftheConvention, the representative explained that
the Federal Council had held that, although certain provisions ofthe Convention
were directly applicable, nost ofthemcalled for inplenenting neasures at the
domesticlevel. Article 1 ofthe Convention was not automatically applicable, but
it could be a source ofinspiration and serve as a bench-nmark for adm nistrative or
judicial authorities responsible for applying the provisions of domestic |aw
intended to give effect to the obligations arising froman international

I nstrument. In that connection, he provided detailed information on the
applicability ofthe relevant provisions oftha Swss Crimnal Code. He further
stated that the Crimnal Code was applicable in all cases of offences under
ordinary law, whereas the Mlitary Crimnminal Codeestablished penalties forspecific
of fences notdealt with in the Gvil Cimnal Code such as breaches of the |aw of

war and offences conmtted during mlitary service. In addition, he explained that
the Swss CGrimnal Code was federal whereas the codes of crimnal procedure were
cantonal . However, the cantons were subject to a nunber of obligations arising

from federal |egislation.

107. Wth regard to article 6ofthe Convention, the representative stated that in
his country there was noabsolute limt on the duration of pre-trial detention.
There were, nevertheless, a whole series ofnonitoring nmechani sns which resulted in
the duration of detention being limted in practice to what was absol utely
necessary for the purposes of the investigation.

108. Wth reference to article 7 of the Convention, the representative pointed out
that the Swiss Crimnal Code had been revised in recent years to ennble the
Confederation to ratify a nunber of international instrunents enbodying the
principl e aut dedexe aut judicare. Article 348 ofthe Crimnal Code specified
which jurisdiction, i.e. which canton, was conpetent to judge the person concerned
and consequently what code of crimnal procedure was applicable.

109. In respect of article 10 of the Convention, the representative stated that
there was no difference in Switzerland between the civil police responsible for
ordinary police duties and the so-called political police respornsible for

security. The latter did not have any additional powers. The Confederation had
not taken specific neasures to informthe public about human rights issues, but it
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di d subsidise some non-governnental and other organizations engaged in activities
inthat field, He added that in his country there had been nocases of prison
staf f found guilty of acts oftorture.

110. Referring to article 11 of the Convention, the representative explained that
solitary confinement was a disciplinary nmeasure and that separation from ot her
det ai nees was an exceptional neasure that could be ordered by the judge during the
prelimnary investigation if he deemed it necessary for the purpose ofthe

investigation. In recent years, however, the trend had been to ease that practice
in anunber of cantons, as public opinion was becom ng increasingly alive to the
need to protect the individual. No distinction on grounds of nationality was nade

in the application ofany |legislative or judicial provisions.

111. Wth regard to article 13 of the Convention, the representative pointed out
that the record of reports of offenceswas forwarded to the authority of the canton
whi ch was conpetent to initiate crimnal proceedings. Furthermore, there was no
difference in character or in guarantees between administrative and judicia
remedies. They were in fact conplenentary, inasmuch as an appeal toan

adm nistrative authority could lead to an appeal to a judicial body.

112. Wth regard to article 14 ofthe Convention, the representative referred to
the contributions of his Government to the United Nations Voluntary Fund for
Victims of Torture as well as to the provisions ofthe Federal Asylum Act, which
provided for social security paynents and disability allowances for asyl um seekers
and refugees who had been subjected to torture or ill-treatment in their countries.

113. Wth reference to article 15 of the Convention, the representative pointed out
that the judge’s freedomto decide on the validity of evidence was not limtless,
but subject to control, inasmuch as the Crimnal Code made provision for the
possibility of recourse to decide whether the evidence sufficed to establish the
guilt of the individual concerned. He also stated that the use ofa truth serum
was contrary to the case law of the Federal Court and that the user could be
prosecuted for coercion and bodily injury under the Crimnal Code.

114. In their concluding remarks, the menbers of the Conmittee expressed
appreciation to the representative of Switzerland for the quality of the answers
given to their various questions, They also stated that the report subnitted by
the Covernment of Switzerland had made it possible to enbark on a dial ogue to
strengthen efforts to conbat all the effects of acts of torture, and that it could
serve as a nodel both in form and substance for other reporting States.

Union of Soviet Soclalist Republics

115. The Committee considered the initial report of the Union of Soviet Socialist
Republ i cs (CAT/C/5/Add.11) at its 28th and 29th neetings, on 15 Novenber 1989
(CAT/C/SR.28 and 29).

116. The report was introduced by the representative of the State party, who
explained that one of the main current trends in his country was “he strengthening
of the legal basis of public [ife and the inprovenent ofthe machinery for
safeguarding the rights and interests of its citizens. Such legal reforms, as part
of perestroika. included the updating of crimnal |law and crimnal proceedings,
correctional |abour and admnistrative |law, and measures to inprove the functioning
of lawenforcenent bodies. The clearly defined goals of the refornms were the
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supremacy ofthe |law inall spheres oflife in the State andthe | egal protection
of the individual

117. Legislation already inforceprovi ded for the non-adm ssibility of offences
qualified as torture. Qher such |egal provisions were ained at preventing the
abuse of authority] in 1988, there had been 853 cases of beating, unlawful arrest,
detention and unwarranted use of weapons, and nore than 120 |aw enforcenent

of ficials had been prosecuted for exceeding their authority or obtaining evidence
from suspects by force. Geater enphasis was being piaced on the training of such
officials, and at present 93 par cent of prison officials had higher educationa
degr ees.

118. Various draft laws on the prevention of crime and the treatnent of prisoners
had been actively devel oped and were under consideration by the Supreme Soviet.
One such draft |aw envisaged an explicit banon cruel or deyrading treatment or
puni shnment and woul d provide |egal guarantees inthat respect. At the same tineg,
the legislation recognized the strict crimnal responsibility of officials guilty
of the offences defined in article 1 ofthe Convention, and penalties ofup to 10
years' inprisonnent could be inposed for exceeding official authority acconpanied
by violence or the use of weapons.

119, The text of the Convention had been published intheForeign M nistry
newsl etter, Vestnik MID, and transmitted to all procurators responsible for
supervising prison conditions. (Questions relating to the inplenentation of the
Convention had been covered by major newspapers.

120. The representative stated that the Soviet authorities would continue to
exam ne the theoretical and practical aspects of the reievant internationa
standards in order to inplenent the denocratic and humane recomrendations of the
United Nations in the field of crine prevention and treatnent of offenders,

121. The menbers of the Conmittee commended the Government ofthe USSR on its
report and its representative on his oral presentation. They welcomed in
particular the information concerning the debate on the proposed new crininal
code. The report, although short, gave a great deal of information on the
situation in the Soviet Union up to Decenber 1988. They felt, however, that
clarification on various points would enable themto obtain a clearer picture of
the present situation and the effect of the proposed reforns fort he future.

122. Menbers asked whether the Convention had the force of law, naking it directly
applicable by the conpetent authorities, and requested details on the |ega
mechani sm forinvoking it in the courts and on the nunber of times it had beenso
invoked. They asked for further information on the kind of offences listed in the
various crimnal codes, on the proposed anendnents of the Code of Crimnal
Procedure, and on the regulations governing the maxinum | ength, grounds and legal
authority for pre-trial detention. Menbers wished to have an expl anation ofthe
procedure under which citizens could lodge conplaints with State and public bodies
and inquired whether, if the procurator failed to exanine a conplaint within three
days, that fact would be taken into account if the conplaint went to a higher
court. They asked for clarification of the Soviet view on the possible abolition
of capital punishnent, on the maximumtermfor life inprisonnent, and whether life
i mprisonnent was not considered as inhumane treatment.
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123. Wth specific reference to article 1 of the Convention, menbers inquired
whet her the USSR was party to any internationesl agreemeni W th provisions broader
than those ofthe Convention.

124, Wth regard to article 2 of the Convention, menbers w shed to know what

precise law dealt with the inadmissibility of an order froma superior officer as a
justification fortorture. Wth reference to the special comm ssion of the
Politburo that was working to rehabilitate victinms of repressiow of an earlier
period, they wished to know what qualifications its nenbers possessed, and why the
Suprene Court was also involved in the work of the coomission. It was al so asked
what neasures had been taken to prevent violation of the |aw prohibiting the use of
unaut hori sed nrthods in the investigation of of fences.

125. In connection with article 3 of the Convention, nenbers asksd whetrer the USSR
accepted the Convention as a legal basis forextradition to a State with which it
did not have an extradition treaty, and whether the right of aliens to asylum would
apply regardl ess whether a person was racognized as a refugee or not.

126. Wth regard to article 4 ofthe Convention, nenbers sought clarification on

t he pracise meagures taken to renove | awenforcenent officers who abused th.ir
authority, the results achieved so far and the sentences that had been inposed.
They inquirea whet her the prosecution of122 officials for exceeding their
authority had been brought about as a result ofconplaints by individuals or by the
action of the authorities. Further information was requested on the provisions
that positively banned certain reprehensible acts, as nentioned in paragraphs 9

and 18 ofthe report.

127. Wth roference to article 6 of the Convention, nenbers asked for infornmation
on the pcocadures for bringing a person to trial, and on the respective
responsibilities othe procurator and the trial judge with regard to the rights of
the accused. They wished to know whether letters sent to detainees were subject to
examination, and whether the new | aws on outside contacts tear detai nees woul d also
apply to those detained against their will, as for exanple in psychiatric hospitais.

128. with reference to article 8 othe Convention, nmenbers w shed to know what
body was responsible for decisions on extradition or expulsion, and what were the
maj or principles of the extradition agreements which the USSR had concluded with
foreign Powers, particularly on |egal assistance,

129. Wth regard to article 10 of the Convention, menbers asked whether the
research carried out by the Institute of the Procuracy of the USSR had been
incorporated in training progranmes for civil and mlitary law-enforcement
officers, and for nedical personnel working with detainees. They asked fot
information on the instructions and statutes containing standards for the humane
treatment of offenders. They requested information on the level of public

awar eness of human rights and safeguards against torture, the work being done to
increase that awareness, and whether the Soviet people erganized ti:emselves tO

i ncrease such protection of their interests. Infornstion was sought of: tha
situation with respect to the abuse of psychiatric nedicine.

130. Wth reference to article 11 of the foaventinn, nembers asked fcr Aetails of

specific cases where physical restraints, such as handcuffs Or straitjackets, were
used, on how their use was nonitored, and whether other restraints were parmitted
under the law.  They wi shed to know whether solitary confinement was permtted ia
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| aw, whether the neasure wes used in practice, and what was meant by the worsening
of pri son cenditions as a puni shnent in accordancewith the law, as nentioned in
paragraph 31 of the report. Referring to the correctionsl |abour |egislation, they
wi shed to know whet her the rigorous |abour canps, or "qulags", had been aboli shed.

131. Wth regard to article 12 of the Convention, it was asked whether the
allegations of torture made by 11 Armenians in Nsgordny Karabakh had been
investigated.

132, Wth reference to article 13 oft he Convention, menbers requested further
details on the right ofappeal of those incustody, in pre-trial detention or
psychiatric hospitals, whether there weresystematic controls on such detention,
and whether they were carried out by the institutions themselvss or by an external
authority.

133, Inconuection wWith article 14 ofthe Convention, nenbers requested further
information and statistics on the cases where conpensation had been provided to
victinms ofillegal prosecution ard torture, aund how often victins ofill-treatnent
sought conpensation and the prosecution of offenders.

134. Wth reference to article 15 of the Convention, menbers wished to know whetaer
l egislation existed toprohibit the obtaining ofstactements by viol ent nean8 ot her

than “force or coercion”. “hey asked for information on any cases whore veruicts
had bebn quashed by the courts on the grounds that the evidence submtted had been
obtained by force, threats or other illmagal neasures. It was inquired whether the

regul ati ons forbidding the obtaining ofstatenents by force applied to the security
police in the same way as to regul ar police officers, whether the security force
was answerable to the courts and, if not, whether nechanisms existed to investigate
allegations Of torture by tho security force.

135. Lastly, with reference to article 16 of the Convention, nenbers requested an
exact definition of cruel, inhuman ordegradi ng behaviour and the nature of
penalties for such offences.

136, In response to the questions raised by nenbers of the Coemmittee, the
representative declared that the Soviet State had no difficulty in inplenmenting its
obl i gations under the Convsntion, since its provisions entirely coincided with
Soviet legislation. Although the Convention could not be invoked in court, it
could be referred to in the course of judicial proceedings by a judge or procurator
if a crine cane under the heading oftorture as defined in the Convention. Torture
was defined in the crimnal codes of the Russian rederation and the Union Republics
as the exceeding of authority or administrative power acconpani ed by acts of
violence or torture or degrading acts, the punishnment for which was10 yeors'
inprisonnent. Draft legislation on crimnal procedure was among the 30 draft |aws
and bills currently being exam ned by the legiclature. That |egislation had been
discusscd by the people of the country, and sonme of their coments were reflected
in the £inal version of the draft to be considered in 1990. He expl ained that the
nornmal length of pre-trial detention was two nonths, which could be extended to
nine nonths by procurators of the discricts, regions or republics and,

exceptionally, to 24 nonths by the Procurator Ceneral.- an extension beyond 24
mont hs could be declded only by the Suprene Court. Unlawful extension of such
detention was adnministratively punishable. Tha Supreme Soviet had recently adopted
a law giving citizens the right to nake conpl ai nts against public officials, and
provi ding = maxi num delay of 30 days for the zonsideration Of such complaints.
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Wth regard to the death penalty, he stated that it had beenrepealed three time6
and then reintroduced. Attne present time, opinions diverged onthe question,
with the public overwhelmngly in favour ofits retention as an exceptional neabure
because of the growth of crime in the USSR Its use had been strictly limted to
serious crimes against the individual and the State and the nunber of such crines
had been reduced from19 to8  New legislation on the issue was currently being
considered by the Suprene Soviet. He stated that differing views had al so been
expressed oa the question of life inprisonment, which at one tine had carried a
mazimum termof 25 years, but had not resulted in a reduction of serious crinme.

137. Turning to the specific question on article 1 ofths Convontion,the
representative stated that the Soviet Union was not a party co any agreenment or
convention with provisions stricter than those of the Convention.

138. In response to questicws raised by menbers in connection with article 2 of the
Convention, the eprersentative stated that the gravity of the crime of torture
neant that it6 perpetrators would be held criminally r esponsi bl e, and penal

| egi slation would include a provision stipulating that an order given by a superior
shoul d not beexecuted if it involved the co. sion of a crine. He explained that
the special commission ofthe Politburo had beea ostablished in view of the extrene
i mportance of the rehabilitation of the victins of rass repressions ofthe past. A
number of |egal experts participatea in the work of the commission, which coul d not
exercise judicial functions or take judicial decisions but could call the attention
of the proper authorities to the possibilities of according conpensation to victins
of such repressive acts. A recent decree issued by the Mnistry ofthe Interior
provi ded guarantees for the protection of detai nees against torture and other

cruel, inhumar or degrading treatment. Another decree, pronulgated in 1989,
established m ninum standards for conditions of detention which were in line with
the Conventi on.

139. Wth reference to questions raised inconnection with article 3 ofthe

Conven .ion, the representative decl ared that the Soviet Union would not return a
person to a country if he or she risked beconmng the victimof torture. Hs
CGovernment had not ratified the international conventions on refugees, but in
practice itconplied with the norms of interngational | aw and col | aborated with the
Uni ted Nations agencies concerned with refugees.

1.40. In response to questaons raised in connection with article 4 of the
convention, the reprecentative stated that, during the 19306, 1940s and 1950s.
gross vi ol ati ons had beencommtted by 3,400 forner menbers and heads of %he
internal NKVD and the Mnistry of State Security, who had been condemmed and

puni shed, some being executed. A further 2,370 staff members of those bodies had
been puni shed, dism ssed and deprived of pensions. The current |awinvestigatory
bodies did not contain a single person who had been involved in the abuses of that
period. He added that 122 persons had recently been brought to trial for abuse of
authority and that 5,600 personshad been subjected to disciplinary action,
includiny over 3,500 who tad been dismssed fromthe internal service of the
country.

141. In response to questions asked in connection with article 6 of the Convention,
the representative said that the investigation of crimnal nmatters nornmally could
unt continue for longer than two nonths, and could be extended only under specia
circunstances by the local procurator. Any official violating that process woul d
he subject to disciplinary action. He explained that a procurator was obliged to
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institute court proceedings and carry out investigations, and a judge could
institute crimnal investigations only ifacrine became knownto him at any stage
of ajudicial investigation. Hestated that detainees’ correspondence could be
examined, regardless of where they were held orat what stage ofprosecutions that
was done as a matter of security and was not considered an infringenent ofthe
rights of the detainees. Visits by relative6 andclose friends were permtted
during prelimnary detention with the agreenent ofthe procurator investigating the
case

142. In reply to question6 raised in connection with article 8of the Convention,
the representative indicared that decisions onextradition were the responsibility
of the Presidium ofthe Suprene Soviet. Since the md-195 Os, the Soviet Union had
concl uded nmore than 20 treaties of extradition, including legal assistance, with
different States.

143. Wth regard to the question6 raised in connection with article 10 ofthe
Convention, he stated that the research institute of the Procuracy ofthe USSR was
designed t0 ensure a scientific basic for lew-enforcemnt bodies; it worked on
theoretical problems of|law and order and the prepnration of new texts oncrimna
proceedings and procedural |aws. Most of the State's |aws had been prepared by the
institute. The training of professionals in the judicial and penitential systens
was conducted in establishments of hi gher education and in universities, and at t he
mddle level in specialised institutes and educational establishnments. He

i ndicated that public awareness in the field of human rights had increased 60 nmuch
in recent tines that in Decenber 1989 the authorities would be issuing 2,000,000
copies of a conpendium ofall existing international instrunents covering human
rights. He added that oneof Mscow s daily newspapers, with a circulation of nore
then 7,000,000, had recently published responses made to a series of questions
posed by journalists on the Convention and on the Conmttee against Torture. There
wer e hundreds ofnon-geve:nmental Organi eations in the country concerned with human
rights questions in all spheres of 1ife. Anyone wishing to do so could forman
association, print publications and hold meetings; there were no statistics on such
associ ations because of their informal nature. The representative stated that, as
of 1988, all psychiatric institutions, fornmerly run by the Mnistry of Internal
Affairs, had been placed under the jurisdiction of the Mnistry ofHealth. He
added that earlier in the year the USSR had been readmtted to the Wrld
Psychiatric Assenbly, and that psychiatric institutions inthe country had been
visited by agroup of American psychiatrists.

144. Wth reference to questions raised under article 11 of the Convention on
physical restraints, the representative stated that handcuffs were used to prevent
unruly behaviour or physical attacks by detainees, and that their use was
controlled by the supervisory officer in the place of detention. Straitjackets
were used as an extreme measure to quieten unruly behavi our when ot her measures
were i npossi ble, only in special areas designed for that purpose. The
representative stated that he knew of no single incident of their use during the
previous 10 years and that this type of restraint was the subject ofcrimnal

|l egislation currently in preparation, which would ban their use. Cubs were used
to quell disturbances by detai nees when there wasa direct threat to thelife and
health of persons working in the places of detention, and their use was regul ated
by special decree. Every incident where any type of physical restraint wasused
had to be reported to the local procurator, and unlawful use of such restraints was
subject to disciplinary action. Solitary confinement was used as a disciplinary,
not. a correctional neasure, and then only in the strict régime colonies and not in



any other circumstances; t he maxi num period for such confinement was one year. The
strict observance of the laws for the control of and condition6 within places of
detention was regul ated by she code of laws on correctional [abour. Prison

of fi cers responsible for nonitoring places of detention regularly inspected such
institutions and t ook measuresto elimnate anyirregularities. The representative
further explained that the correctional |abour canps of the 1930s had ‘:een
establ i shed by the Poople's Commissare and controlled by the internal security
agency ( SPU) . Such canps had ceased to exist in 1956, when the principle of
rehabilitation had been established and an awnesty granted. The correctional

| abour facilities axisting in the USSR todaywere entirely difterent fromthe

ol d-style canps in structure and in their treatment of and conditions for detainees.

145. Wth regard to the question raised under article 13 of the Convention, the
representative explained that astate of emergency had been declared in the region
of the Nagordny Karabakh because oft he seriousness of the situation; that had been
in line wththe International Covenanton Civil and Pulitical R ghts, from which
no derogations had been made. Those arrested had beenreleased after investigation.

146. Wth reference to the questions raised in connection with article 14 of the
Convention, the representative declared that articles 129, 136 and 137 of the
Crimnal Procedure Code ofthe Russian Federation, and simlar provisions inthe
Republics, covered conpensation firdamage resulting fromthe unlawful activities
of state of ficials. Moral damagewasfully compensated by the State, regardl ess of
the guilt of the person involved. Conpensation was generally not paid for
non-material damage, iwut psychol ogi cal health was taken into account and the State
would do all it could to elimnate adverse effects through a rehabilitation process
carried out by free nedical assistance.

147. Wth reference to the questions asked under article 15 of the Convention, the
representative stated that the security forces, under the Cormittee for State
Security, had a need for confidentiality, but that there was no secretpolice, as
such, in the USSR

148. In concluding consideration of tho report, the nenber6 of the Committee

t hanked the representative ofthe USSR for tha detailed informaticu provided, wr'~h
reveal ed that the Governnent of the USSR was taking seriously its ebligations under
the Convention. They weres inpressed by the nagnitude of the reforns under way in
-the country, especially in the penal procedures. Wile acknow edging that the
resul*s of such reforms might not be apparent for sone tinme, they requested the
delegationto supply, in its second periodic report, as many concrete exanple6 of
the results of the refornt as possible, and parti-ularly of the results of trials
cf persons involved in the abuse of power. They aoted al so that, although many

t housands of personshad been puni shed for such abuse «f pnwer, the nunbers
iavolved inplied that there was still some irregularity within the system
Furthermore, t hey expressed concern about the use of solitary confinement, which
seemed particul arly severe, and al so about the ban on detai nees’ correspondence.

149. The representative assured the nmenber6 of the Conmittee that all the questions
and comments made during the neeting woul d be taken into account during tne
preparation of the second periodic report, particularly the questiors on solitary
confinement, which was an issue which woul d be considered very seriously in the
country’s nove towards a nore open system of denocracy.
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Argentina

150. The Commttee consideredthe initial report of Argentina
(CAT/C/5/Add.12/Rev.1) at its 30th and 31st neetings, held on 16 Novenber 1989
(CAT/C/SR.30-31),

15), The representative of the State party introduced the report andstressed the
determ nation of the constitutional Government of Argentina faithfully to fulfil
its undertakings Wi th respect tohuman rights at both the donmestic and tho
international levels. In connection with the Convention, she informed the
Conmi t eee about the Latin American course onthe inplenentation of humanrights
instrunents and the adm nistration ofjustice which had been hel d at Buenos Aires
in October 1985 with the support of the United Nations. She also referred to the
main | egislative neasures taken by Argentina to abolish torture and to make it a
crimnal offence, and pointed out that Argentina had acceded to the Inter-American
Convention to Prevent and Punish Torture, which had entered into forceon

30 April 1989. Furthernore, her Governnent had co-sponsored the resolutions
adopted by the Conm ssion on Human Rights concerning torture and had supported the
action of the Special Rapporteur of the Commisslon on Human Rights on questions
relating to torture. Before the Convention against Torture and Qther Cruel,

I nhuman nr Degradi ng Treatment or Punishnent had entered into forcefor Arqgentina,
tae Suprene Court had declared that it had full force in creating international
responsibility forthe State.

152. The menbers ofthe Committee wel coned the report, which gave evidence of a
return to alegal systemrespecting human rightsin Argentina after a distressing
pereiod of dictatorship, and thanked the representative for her introductory

stat ement .

153. Questions were raised by nenbers of the Coomittee with regard to the general
framework in which the Convention was inplemented in Argentina. It wasnoted that
articles 3, 8 and 9 ofthe Convention did not seem to have any equival ent in
Argentine legislation, and it was asked whether international instrunents such as
the Convention were directly applicable under domestic |aw, whether tho current
nati onal Constitution was the same as that ineffect under the nilitary régime,
what was the relationship between the Convention and the Constitution and between
the Convention and the provincial constitutions, how |ong the 1949 Geneva
Conventions and their 1977 Additional Protocols relating to the protection of
victinms of armed conflicts had been in force in Argertina, how they were
implemented and Whether the national and provincial constitutions were in

conformty with those instruments. + . ws recalled that. States parties had an
obl igat i On to take preventive, enfor.sment and repxrative neasures under the
Convent. ion. In that connection, it was asked what the position ot the Argentine

Government was wWith regard to acts perpetrated before the entry into force ofthe
Convention on 26 June 1987, whether it considered that the Convention did not apply
to prior acts of torture and whet her Argentina experienced any di.ficulties in
carrying ot its obligations under the Convention. It was also asked whether the
provi sions of the Penal Code mentionec in paragraph 15 of the rsport were not
incompat.aole With those of Act No. 23,097 of 1984 anending the Penal Code.

154. Wth resvect to article 2 of the Convention, memwbe: s of the Conmttoe wished
to KNOW whether the prohibition of torture in Argentina was as broad asenvisaged
unde: the Convention, especially in relation to threats to third parties, whether
any prov i S i on had been made for direct reference t0 the Convention i N the coui! s,



and what new | aws, guidelines and judicial sanctions had been put in place to
prevent acts of torture. They al so asked whether the Under-Secret ariat for Human
Rights established by the Governnent included | awers, whether it was conpctent to
carry out investigations concerning violations of human rights and, if sa, whether
there had been any conflict with other State bodies, including the police, with
similar responsirilities. Inconnectionw th paragraph 3 of article 2 of the
Convention, reterence wae madein particular to Act No, 23,521 of4 June 1987, and
it was asked whether the so-called "due obedi ence law" was in conformty with the
Argentine Coastitution in forceat the timeofitsenactnment and with the Geneva
Conventions to which Argentina was a party, and how many paopl e responsible for
acts oftorture had been arrested, detained ortried before and since the

promul gati on of Act No. 23,521,

185. Wth reyard to article 3 ofthe Convention, it was inquired whether Argentina
had t aken specific measures t0o prevent extradition or xefoulement of persons to
anot her country wherethere was danger oftorture being inflicted, |In that
connection, the atteantion of therepresentative of Argentina was drawn to the
specific case of five persona who opposed extradition to Chile because they alleged
that they risked being tortured in that country.

156. Wth reference to article 4 of the Convencion, it was asked whether there were
any statiotical data concerniny the nunber of government officials who had been
prosecuted for allowing or perpetrating torture, what was the maxi mumterm of

i nprisonnent laid down in the Penal Code for the offence oftorture and whether
life inprisonnent could be inposed. |t was noted that penalties were provided when
t he of fence was constituted by failure on the part ofa judge t.o prosecute and
punish the crime of torture, and it was asked who initiated proceedings againstthb
judge in such a case and in what court, and whether judges had any kind ofi munity.

157. In connection with article 5 of the Convention, more i nfornati on was requested
on how Argentina assumed a genuine universal jurisdiction over acts of torture and
on the necessary judicial neasures to be taken to that effect, It was noted, in
particular, that the Penal Code also applied tocrinmes commtted abroad by agents
or enployees of Argentine authorities in the discharge of their duties, anditwas
asked who brought cases against such persons before the Argentine covrts and

whet her such a case had yet been brought.

150. In connectionwith article 6 of tho Convention, it was asked who was ~mpowered
to carry out detentions or arrests after a conplaint had been received agai nst
officlals havingthat authority, and whether there were any time-limits for
pre-trial detention W t hout the rightto correspondence and visits.

139, Wth regard to article 7 of the Convention, it was asked whether Argentine | aw
provi ded that Argentine nationals could not be extradited for acts oftorture and,

if such a provision existed, what authorities in Argentina were conpetent to judge
rel evant cases.

160. Turning to article 11 of the Conveation, nmenbers of the Conmttee w shed to
receive information about the treatnment, rights and privileges accorded to persons
in custody and the nunmber of cases of torture or inhuman or degrnding treat ment
whi ch ha® been brought before the courts. They a’so Wi shed to know whether
rFystematic i nspections were carried out in places of detention in Argentina and
whether the civil courts exercised effective control orer mlitary personnel,
particularly when su:k personnel held individuals in custody.
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161. Wth regard to article 12 of the Convention, referonce was made to information
received by nenbers of the Committee about a confrontation between civilians and
menber’s of the armed services that had taken place in La Tablada, inthe Province
of Buenos Aires, on 23 and 24 January 1989. Accordiug to that information, the
confrontation had resulted in Aeaths, and bodies bearing marks cf torture had been
found. 1t was asked inthat connection whetherthe intcrmation was accurate and
whet her the of fenders had been brought to trial.

162, Wth reference to article 14 of the Convention, members of the Committee

wi shed to know what action Argentina had taken in the area of the psychiatric
rehabilitation oftorture victins of the earlier peri od of the dictatorship,

whet her there was at present, afterthe pronul gati on of the "due obedi ence law" and
the “finality act" of 24 Decenber 1386, any wayfor those who had been victins of
torture duringthe prior period to obtain redress, whether ammesty had all owed
torture victinms to seek civil conpensation and, if so, in how many cases ci vi |
conmpensation had been granted for acts of torture conmtted under the

dictatorship. It was also asked whether there was a possibility of asking for
civil conpensation before acriminalcourt as well as a civil court, whether the
victimse were required to institute civil proceedings within prescribed timo-limits
in order to obtain conpensation, or whether the Argentine Gover nnent, recoynizing
that it had a civil responsibility towards the victinms, hed undertaken to
conpensat e them all in one formor another. Furthornore, menbers ofthe Committee
wi shed to know whether, in addition tothe financial conpensation provided for in
article 29 of the Argentine Penal Code, there was a possibility of nedical
rehabilitation for torture victins, whether positive law in Argentina provided for
conmpensation to persons who had been held in pre-trial custody or had benefited
from an order dismssing the proceedings when they had suffered serious prejudice,
whether the two bills proposing a reformofthe crimnal procedure which had been
submtted to the Nr,tional Congress provi ded for conpensation forvictinms of
torture, and whether systematic efforts were bei ng nmade by the Governmentto
docunent and analyse what had happened to victins of torture.

163. Wth reference to article 15 of the Convention, it was asked whether there was
a penalty in law forobtaining confessions by force orby torture.

164. In reply to the questions raiseA by the nmenbers ofthe Cormittee, the
representative of Argentina stated that, under Argentine | egi sl ati on, any

i ndividual could directly invoke the Convention before the courts since, under
article 21 of the Constitution, it formed part of domestic legislation on the sane
footing as the laws of the nation. The representative further explained that
article 5 of the Constitution established the conditions under which the provincial
constitutions were safeguarded in so far as they conforned to the national
Constitution. The Constitution at present in force was the same as during the
mlitary dictatorship from 1976 to 1983, but its application had then beennodified
by a nati onal reorganization |aw. The Geneva Conventions of 1949 had been ratified
by Argentina on 18 Septenber 1956 and the Additional Protocols of 1977 on

26 November 1986. Since there was at present nointernational or national arned
conf 1 ict in Argentina, onlythe provisions of those Conventions concerning the
pronotion of international humanitarian |aw werein effect. Wth regard to acts
perpetrated before the entry into force of the Convention for Argentina, the
representative stated that, under article 18 of the Constitution, international
instruments, particularly those containing penal provisions, were not applied
retroactively, and that that was also in conformty with article 28 of the Vienna
Convention on the Law of Treaties. Wth regard to the appurent conflict between
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the Penal Code and Act No, 23,097, the representative explained that, alghough the
normsof both were applicable, onlyone would be applied inpractice. In reality,
the provi sions ofthe Act were more specific and prevailed over the general
provisions,

165. Turning to article 2 of the Convention, the representative stated that the
domestic legislation of Argentina contained provigsons of much w der scope than
thore oOf the Cunventionsunder the Penal Code, inparticular, acts oftorture were
assimlated to acts of homcide. She then explained that two Under-Secretariats
for Human Ri ghts had been established in Argentina primarily to ensurethatthe
investigations i nt o cases of di sappearance and abduction of Argentine children were
continued and to locate and ldentify any bodies found. They had al so been set up
as a preventive neasure to ensure that what had taken place in the country in the
past never occurred again, She providsd detailed information on theactivities of
the Under-Secretariats and pointed out that the Under-Secretariat for Human R ghts
established within the Mnistry ofthe Interior was responsible for receiving and
anal ysing reports of violations of human rights on the same footing as a police
officer, a judge or a prosecutor, but that it did not conflict with other State
bodies. It was one nore link in the chain for receipt of conplaints. The
representative further stated that every piece of Argentine legislation was in
conformty with the nationai Constitution and with the international instrunents
ratified by Argentina.

168. In connection with article 3 of the Convention, the representative provided
detailed information on the case ofthe five Chil eans detained in Argentina who had
been in danger of extradition to Chile. She explained the nature ofthe offences
they had commtted and the sentences inposed «t hem by Argentine |aw, and stressed
that the Argentine Governnent had granted all the persons concerned refugee status
to protect themfromextradition to Chile, where they would have been in danger of
torture.

167. Wth regard to article 4 of the Convention, the representative inforned the
Committee that the offence oftorture could c¢arry a sentence of life inprisonnent
ifthe act had been particularly cruel and had led to the victinis death, In other
cases, the penalty varied between a mninum of8 years and a naxi num of 25years of
i mprisonment. Two new articles, 144 guater and gulnguies. had been introduced in
the Penal Coda by Act No. 23,097, dealing with various derelictions of duty by
officials, i ncl udi ng judges, with respectto torture, However, judges could be
prosecuted only if the imunity attached to their function was |ifted.

168. Referring to article 5 of the Convention, the representative stated that the

Argentine Supreme Court of Justice had al ready had occasion to apply the principle
ofuniversality in the case ofan offence covered by international instruments, but
that it had not so far had to take a decision on any case of torture.

169. Wth regard to article 6 of the Convention, the representative stated that
every citizen or inhabitant of Argnetina who considered hinmself or a person he knew
to be a victim ofanoffencecould report that offence. Under article 257 of the
Code of Penal Procedure, the maximum length of pre-trial detention wthout the
right to correspondence and visits was three days.

170. Wth reference to article 11 of the Convention, the representative quoted

articles 677, 678 and 679 of the Code of Penal Procedure regulating the treatment
of detainees in prison. She added that, upon instruction of the Federal Court, the
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supreme legal authority of Argentina, every detainee had to undergo a full medica
exam nation at the time of hisinprisonment on the order of the judge, Mlitary
courts dealt with offences ofan exclusively mlitary nature that were notcovered
by the Penal Code.

171. In connection with article 12 of the Convention, the representative provided
detailed information on the confrontation of civilians and military forces in

La Tablada. She stated that the attack had been carried outby 50 armed civilians
against mlitary installations to obstruct the maintenance of constitutional order
and, om the pretext of defending it, to undermne the establishment. Upon
complaint of sone of the participants in the attack, an investigation had been
ordered t 0 establish whether there had been any unlawful violence or acts of
torture and to punish any persons found guilty. The Committee would be provided
with the full text of all the judgenents rendered follow ng the events of

La Tablada.

172. withregard to article 14 ofthe Convention, the representative pointed out
that the so-called "finality act" and the "due obedience |aw' only had the effect
of limting penal proceedings against individuals responsible for politica
offences. In fact, all unlawful acts committed onthe order of a superior remained
unl awful and the victins coul d take conbined civil and penal action to obtain
compensation even in the event of an amesty. \der the Gvil Code, the tinme-limt
for a civil action was two years. That limtation could be suspended in a case of
physical incapacity on the part of the person concerned. The representative
farther expl ai ned that. except in one case, no civil proceedings had been
instituted by persons who had been victins of torture under the mlitary
dictatorship in order to clai mconpensation, nainly because it was extremely
difficult for anyone who had suffered torture to claimnonetary conpensation and
al so because victins did not wish to destroy thenselves by reviving the nemory of
their suffering. However, some persons had instituted civil proceedings to claim
compensation because they had been victins of unlawful detention. Furthermore,
without prejudice to civil clainms forconpensation, the Argentine Governnent had
passed an Act granting pensions to menbers of the famlies of disappeared persons.
At the beginning of 1989, 4,800 appplications for a pension had been subnitted and
granted. In general terms, conpensation under the Penal Code and the Givil Code
could also cover the cost ofany nedical treatment for the victim and Argentine
law al so provided for the right to conpensation for injury suffered by anyone
because of his detnetion in custody if the charge against him had been disn ssed
The proposed reformof the crininal procedure did not affect conpensation for
victims of torture

173. In connection with article 15 of the Convention, the representative referred
to legal provisions, in particular article 316 of the Code of Penal Procedure,
under whi ch confessions nmade under torture or amy type of physical or psychol ogica
pressure were considered null and void.

174. In concluding the consideration fo the report, the nenbers of the Committee
expressed satisfaction at the measures that had been taken by Argentina in the
field of legislation and organization t0 protect human rights and thanked the
representative of the Argentine Government for the information provided. The
menbers al so noted with satisfaction that Argentina would provide the Conmittee in
witing with the statistical information it had requested and with the texts of the
judgements rendered fol | owi ng the events of La Tablada.
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German Democratic Republic

175. The Conm ttee consideredthe initial report ofthe GermanDenocratic Republic
(CAT/C/5/Add.13) at its 30th and 31st meutings, held on 16 Novenber 1989
(CAT/C/SR.30 and 31).

176. The report wasintroduced by the representative ofthe State party, who stated
that far-reaching changeswere taking place within his country, many of which were
closely linked with human rights. He provided additional information to the
report, which had been prepared oeyear previously, on inportant anendnents to the
country’s legislation.

177. He explained that the relevant provisions inthe Penal Code had been brought
into line with articles 1 an4 16 of the Convention. Furthernore, the prohibition
oftorture and other cruel, inhuman or degrading treatnent or punishnent had been
explicitly included inarticle IV ofthePenal Code, under the Fifth Crimnal Law
Amrendnent Act of 14 Decenber 1988. The new | egal provisions of the Acthad been
published in the Law Gazette of 28 Decenber 1988, and had been conprehensively
covered in the mass nedia. Under a newy created article 91 a oft he Penal Code,
the definition of the term"torture" was now incorporated in national law.  The
Code of Cri m nal Procedure prohibited t he uso of confessions nade under coer ci on,
and any |egal official or menber ofan investigatory hody using such means was
liable to inprisonment fora termof up to five years. Simlarly, under the now
article 91 a of the Penal Code, abuse of authority carried a penalty of

i nprisonnent fora termofup to 10 years.

178. The menbers of the Comm ttee wel comed therecent |egislative changes descri bed
by the representative, particularly the legal ban on torture, The report, although
brief, had been admrably supplemented by the oral presentation, and the annexes,
containing the texts of relevant |laws, werevery helpful. Mnbers requested
further clarification on various issues relating to the inplementation of the
Convention in the Gernman Denocratic Republic.

179. They asked,in general, whether additional donestic |egislation was required
to give international instrunents the force of law in the country. Carification
was requested on the difference between State courts and social courts, and on
their operation and conposition. An explanation was sought on whether a conpl aint
constituted an appeal against a court decision, and whether there were caseswhere
the | aw forbade conplaints being |odged against the decisions of acourt. Menbers
asked what machinery existed, under the Act of Petitions, for citizens to exercise
the right to co-determnation and participation in society; what specific rights
the Act conferred on the citizen; and what inpact it had on efforts to conbat
torture. It was inquired whether the right, under article 50 of the Constitution,
of all citizens to theassistance of State and social organs for protection of
their liberty and inviolability also applied if that right were infringed by a
public official. Menbers wished to know what measures had been taken by the
CGovernment agai nst citizens or foreigners who mght be guilty of nazism or
mlitarism whether extreme instances of xenophobia were punishable in the sane way
as acts of torture and whether they were exenpt fromstatutory limtations in the
sanme way as war crimes: and whether punishnment for crimes against peace and
humanity also applied to all crines with aninternational dinmension. Mnbers asked
whet her the list of various types of evidence adm ssible in crimnal cases,
provided in annex Il of the report, wasexhaustive. Information was requested on
the effect of the Governnent’s decision to abolish the death penalty in 1987, and
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its current views on the issue. Menbers also wished to know whet her the principle
of equality of all citizens applied in time of war orother socio-economc
circumstances.

180. Wth referenceto article 2 ofthe Convention, menbers asked whether the
penal ties for coercive acts conmmitted by judges or nenbers of investigatory bodies
wer e deci ded by the presiding judge.

181, Wth regard to articles 3 and 5 of the Convention, meabers inquired rhether
the German Denocrati c Republic assumed universal jurisdiction over torturers, and
whet her there had been actual -casesof refusalto expel or extradite persons to
other States on the grounds thatthey mght be subjected to torture ia those States

182. In connection with article 4 of the Convention, information was sought on
whet her acts of torture were punished whatever their gravity. Menbers asked
whet her any | awenforcement officials had been prosecuted for alleged abuse of
authority. They sought clarification of what was nmeant by arrest in the case of
di sci plinary offences, as provided forin article 32 of the Penal Execution Act,
and requested further information on the disciplinary offences in question.

183. Wth reference to article 6 of the Convention, menbors inquired whether
measures had been taken to inplenent that article, inparticular to prevent a
person suspected of torture from |eaving the country. Menbers w shed to know who
had authority to order detention. They also requested information on the maximm
| ength and conditions of incommunicado detention. It was also asked whet her
measures had been taken to inplenent article 7 of the Convention.

184. with regard to article 10 of the Convention, menmbers w shed to know how t hat
article was inplemented in the German Denocratic Republic, particularly with regard
to the training of medical personnel in legislation onthe crine of torture or
ill-treatment, and whether there had been any attenpt to dissemnate infornmation on
such legislation in schools.

185, Wth regard to article 11 of the Convention, menbers requested specific
information on the following points: arrangenents for the nedical exam nation of
detainees; nmonitoring of the treatment of detainees; whether prisoners were

puni shed for refusing to work; whether visits by relatives wereal |l owed in cases of
illness; puni shrment fordisciplinary offences in prison and whet her an appeal could
be made agai nst such puni shment! whether |egislation had been brought into 'ine
with the United Nations Standard Mninum Rules for the Treatment of Prisoners
particularly solitary confinenent and restricted diets; and rehabilitation measures
on release from prison.

186. Wth reference to article 14 of the Convention, nenbers sought clarification
on how the State authorities reconciled being party to an action for danages with
the fact of providing conpensation for victins in such cases. It was asked why
conmpensation was regul ated in advance by articles 1 and 3 of the Act on State
Liability rather thar in accordance with the gravity of the damage suffered.
Menbers wi shed to know whether any time-limts were placed on clainms for
conpensation, and why such conpensation could be sought only fromthe body or
institution concerned and not fromthe individual responsible.

187. Finally, with regard to article 15 of the Convention, concern was expressed
about confessions obtained under torture being accepted by the courts, and menbers
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wi shed to knowin particular how article 243 of the Penal Code dealt with offences
of evercion, and the penalties involved, and whether a person could be prosecuted
aimultaneously for two of f ences.

188, In his response to the general questions raised by manberz of the Conmmttee,
the representative explained that social courts in the Gernman Denocratic Republic
rul ed on minor of f ences; they were not enpowered to take decisions on abuse of
authority, and their functions were set out in a special Act passed in1982. (On
the conpl ex question of appealing against a judicial decision, he stated that the

| aw on criminel procedure provided for a uniformsystem of appeal and nade no

di stinction betweon an appeal and a request for annulnment. He further explained
that article 305 of the Code of Crimnal Procedure only excluded the possibility of
contesting a decision by the Suprene Court onan appeal, in which case there could
be no recourse. The representative declared that, with few exceptions, all |egal
proceedi ngs in the puni shment of Nazi crinmes and war crimes had now been concl uded
and that the law had thus fulfilled its anti-Fascist function. In all, nore than
12,000 persons had been convicted of warcrimes and crines agai nst humanity. He
stressed that offences related to neo-nazism were severely punished. He indicated
that the principle of universality applied to all international crimes covered by
the draft code of crimes againstpeace and humanity prepared by the Internationa
Law Commission; andthat under article 80 of the Penal Code aliens could be
prosecuted, in certain circunmstances, foran act commtted abroad, taking into
account political factors and the close co-operation that should exist between the
State and public opinion. The representative explained that article 24 ofthe Code
of Crimnal Procedure provided for a full |ist of adm ssible evidence in courts,

al though in the revised Code tho prohibition of certainevidence woul d be regul at ed
more strictly. He declared that, followi ng the abolition of the death penalty in
1987, there had been ao increase in the nunber of serious crimes, including
hom ci de, and that the measure had had a favourable effect onthe political climte

189. In response to questions raised under articles 3 and 5 of tha Convention, the
representative stated that there had been no case of extradition in recent years.
Some provisions on extradition in nutuel assistance treaties on crimnal matters
had been concluded with a nunber of countries; such provisions did not allow
extradition for cases of torture within the meaning of the Convention.

190. In reply to questions concerning article 4 of the Convention, the
representative stated that, follow ng the mass denonstrations of Cctober 1989. 338
conplaints ofill-treatment had been |odged. Subsequently, 18 investigations had
begun, and one police chief had been suspended fromduty. The Public Prosecutor
was requirsd to report to the People’s Chanber on the results of the Proceedi ngs

i nstituted.

191. In his response to questions raised concerning article 6 of the Conventi on,
the representative indicated that only judges could issue warrants for detention
and that the law in the German Denocratic Republic made no provision for a maxi num
length of pre-trial detention, although in general this did not exceed three
months.  Under the revised Code of Crimnal Procedure there would be a review of
arrest and detention procedures within the meaning of habeas corpus. and

article 126 of the Code provided that any pe.son arrested nmust be brought before a
judge within 24 hours for adecision on pre-trial detention or release. He

expl ained that there was no incomuni cado detention in the country.
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192. Wth regard to questions raised in connectionwith article 10 of the
Convention, the representative stated that menbers of the police force and prison
staff received appropriate training on the rules of conduct to be respected in the
exercisa of their functions, and that continuous tralning was provided on a
scientific basis. Special attention was given to training nedical personnel to
detect signs of torture, and prison establishments enpl oyed specialized physicians
able to recognise the effects of violence and the after-effects of torture.

193, Turning to the specific questions raised under article 11 of the Convention,
the representative explained that, although there was no incommuni cado detention in
the German Denocratic Republic. detainees could be held in separate quarters for
heal th or personal reasons or, in cases of violence or attenpted escape, could be

i solated for not morethan 15 days, when an attorney had to be inforned. Their
treatnent in such circunstances was the sane as for other prisoners: the detainees
received regul ar nedical checks and were inforned of their right to contest the
measures applied to themand to subnmit petitions under the Penal Execution Act.
Solitary confinement was a disciplinary neasure and coul d not exceed 21 days,
before which a medical check was undertaken; if illness occurred during confinenent
it had to be discontinue?: visits were not prohibited. He enphasized that all

detai nees were nedically exam ned before going to trial and a conmttee wasto be
establ i shed responsible for nonitoring the activities of the police and security
organs, Under articlaos 63 and 64 of the Penal Execution Act, the Prosecutor’s
services wera responsible for nonitoring the living conditions of prison
establishnents, and article 34 of the Act covered living conditions, including
food, exercise, nedical care, leisure tine, paid work and the practice of

religion. Hestated that, under article 2 of the Act, work for detai nees was not
only a right but also aduty and therefore disciplinary neasures could be applied
forrefusal to work. Finally, he stated that since 1977 there had been a specific
| aw governing the rehabilitation of detainees

194. In response to questions raised under article 14 of the Convention, the
representative indicated that, in cases of abuse of authority by State officials,
conpensation was granted under the Act on State Liability, and that, within four
weeks following a finding of damage, the injured party received conpensation paid
by a State insurance fund. Followi ng the recent events which had resulted in abuse
of authority, the Public Prosecutor had stated publicly that the victims of such
abuse woul d be conpensated for the physical and psychol ogi cal danage suffered in so
far as the State authority was invol ved.

195. In concluding their consideration of the report, the menbers of the Conmttee
t hanked the nenmbers of the delegation fortheir co-operation and for the
information provided in the report and in their responses to questions. The
progressive nature ofcertain standards, in force or envisaged, was inpressive,
particularly the creation of a monitoring committee on police activities, the
abolition of incomunicado detention, and the advanced prison system The nenbers
s tatedthat, in the changes which were taking place in the country in terms of
greater respect for human rights, the provisions of the Convention would provide a
firmsupport for the ongoing denocratic process.

196. The representative enphasized the fundamental inportance of exchanges of
information and experience in the field of human rights and stated that the Gernan
Denocratic Republic could now consider making the declaration under article 21 of
t he Convention against Torture and other Cruel, Iahuman or Degrading Treatnment or
Puni shnent .
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Byelorusgian Soviet Socialist Repuhlic
197. The Committee considered the initial report of the Byelorussian Sovi et

Soci al i st Republic (CAT/C/5/Add.14) at its 32ndand 33rd neetings. held on
17 Novenber 1989 (CAT/C/SR.32-33).

198. The report was introduced by the representative of the State party, who stated
that, within the process of restructuring taking place in his country, a great dea
of work was under way to guarantee the supremacy ofthe law.  Proposed reforms
included a radical review, codification and systenatisation of Byel orussian
legislation, with particuler attention being paid to the legal protection of the

i ndividual and the guarantee of his political, economc and social rights.

199. He outlined the naj or developments in the inplenentation of the Convention
that had occurred since the preparation of his Governnment’s report at the end of
1988. The adoption of the Status of the Courts Act in August 1989 had reinforced
the independence ofthe courts and established the procedure for the election of
judges. The Principles of the Judicial System adopted in November 1989, provided
for the participation of defence |lawers at the earliest stages of an investigation
and further strengthened guarantees prohibiting torture and other illegal methods
of investigation. In addition, two inportant drafts had been rel eased for public
debate, the draft fundamental principles of crimnal legislation and the draft
principles of crimnal procedure; these drafts covered Soviet and Union Republic

| egi sl ation and extended |egislative guarantee6 of human rights. Far-reaching
changes to the Correctional Labour Code were al so being planned.

200, The nenbers of the Committee thanked the delegation for the full and succinct
report, which contained an inpressive range of reforms, and for the ora
presentation of recent devel opnent6 in the rule of law in the Republic. They
requested el aboration of several points in the report in relation to the

i mpl ement ation of the Convention

201. Menbers asked, in general, whether the Convention was incorporated in existing
donestic legislation, and whether the Crimnal Code contained a definition of
torture inline with article 1 of the Convention. They wi shed to know what
amendnents to the decree of 1968, on procedures for exami nation of appeals agai nst
unlawful acts, had been instituted by the revised dacree of March 1980. They
requested information on the penalties that existed for refusing to institute
crimnal proceedings; whether it was possible to | odge an appeal against the

unl awful institution of such proceedings; and whether it would be possible in
future to refer cases to a court rather than a procurator. Menbers inquired

whet her measures were planned to dissem nate the new | eyal provisions on human
rights throughout the country. They also asked for clarification on the
CGovernnent’s position on capital punishment, in view of the redu-tion in the nunber
of crines to which such punishment was applied in the USSR

202. Menbers asked for information on how article 3 of the Convention was beiny
inplemented in the Republic, and in particular whether the right of asylum under
article 36 of the Constitution, would apply even to persons who had violated the
Convention. They al so asked whether asylum would be granted to a comon crim nal
if there were grounds for believing that he would be subjected to torture if
extradited to another State
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203. Wth specific reference to article 4 ofthe Convention, nenber6 requested
clarification of the relationship between all-Union legislation and Byelorussian
| egi slation onanti-torture measures, and whether new provisions were planned
They asked what |egislative and practical neasures had been taken to preclude the
possibility of torture. Information was sought on the acts for which public
officials mght be prosecuted for obtaining statenents by forceswhether penal ties
for such of fences were established under article6 166 to 168,175 and 179 of t he
Crimnal Code; and whethor further changes inthe Code were envisaged. They

i nqui red whether there had been any prosecutions for act6 oftorture in the
Republic, and whether statistics were available on the nunmber oftrials involving
official 6 who had abused their authority. “hey wi shed to know whether the
provisions of the MIlitary Penal Code applied when torture was perpetrated by
mlitary personnel

204. Wth regard to article 5 ofthe Convention, member6 w shed to know under which
authority citizens, or statel ess persons, conmmttiny crimes abroad woul d be brought
to trial.

205. Wth reference to article 6 of the Convention, menber6 asked for clarification
on the legally defined ground6 on which a person could be held ia custody. They
asked whet her the judge or the procurator authorized the continued detention ofan
accused person. An explanation was sought onthe difference in regul ati ons between
hol ding persons in prelimnary custody and in short-termdetention, the tine-limt6
applicable in each case, and whether there had been any cases of adm nistrative
detent ion.

206. Menber6 wished to know whether, inline with article 7 of the Convention,
persons accused oftorture abroad woul d be extradited and, if not, whether they
would re tried in the Republic.

207 « In connection with article 10 of the Convention, clarification was sought on
whet her medi cal personnel in prisons and police stations received training in the
humane treatnent of offenders

208. Menbers requested information on several points under article 14 of the
Convention!  how many citizens had successfully cleimed conpensation for illega
act6 by State or public bodies, and whether such conmpensation would also be
available to non-citizens: the type of conpensation provided to victins; whether
medi cal rehabilitation would take place under the general health-care systemor in
specializedinstitutes: whether regulations regarding conpensation had emanated
fromthe Fresidium of the Suprene Soviet or fromthe Council of Mnisters! what
other measures had been taken to rehabilitate persons who had suffered torture as a
result of crimnal behaviour by officials; and the results ofthe review, by the
special comm ssion of the Politburo of the Central Commttee, on the rehabilitation
of victinms of repression during the personality cult.

2€9. In his response to the general questions raised by nenber6 of the Commttee,

t he representative expl ained that as Byel orussian |egislation covered the concept
of torture withia the neaning of the Convention, it had not been deened necessary
to introduce a specific definition of torture indcmestic |egislation. He informed
menbers that the revised decree of 1980 differed fromthe decree of 1368 in that

all conplaints against unlawful acts, such as torture, nust be considered wthin
one nonth or be referred to a higher authority; if the court6 deemed such act6

unfawf . . 1, neasures were taken to nake anend6 for their consequences. He explained
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that, if decisions to initiate cri m nal proceedings were delayed or refused by
public officials, such officials were liable to disciplinary measures, including
disinissal; however, few cases of this kind had occurred. The Code of Criminal
Procedare pr..vided for the peossibility of initiating proceedinygs against an
official for negl i gence in considering a conplaint if it had serious consequences
whi ch jeopardised the rights of acitizenshe added that there had not been such a
casein the Republic. He further explained that challenges tothe |awful ness of
Judgemants coul d be | odged with the courts, although final decisionslayw th the
procurator. However, a new |l aw on the subject woul d undoubtedly be enacted in the
near future. ©n the question of providing the public with information on human
vights instrunents and the prohibition of torture, he indicated that that was
ensured inthe Republic by the dissem nation ofthe relevant internationa
instrumeats. The text ofthe Cvention against. Torture had been published in the
press and woul d al so appear, with other instruments, in a nanual to be published
shortly inboth Byelorussian and Russian. Inaddition, the population was inforned
of international human rights standards t hrough |ectures or information campaigns.
Withreference to capital punishment, he stated that, al t hough opinions on this

i ssue varied anong both menbers ofthe judiciary and the public at large, the
prevailing view seemed to be in favour of naintaining the death penalty. The
Supreme Court, wunder its right ot legislative initiative, wanted a drastic
reduction in the nunber of cases inwhich it was inposed and the question would no
doubt be considered in futurs, although cocald it already be assunmed that it would
be naintained in legislation but inposed only inextrene cases.

210. witn specificreference to questions raised under article 3 of tha Convention
the representative expleinad that that article wasstrictly applied in practice,
al-hough there werc nospecific leqlislative provisions prohibiting extradition,
There had heea no case of a request fromanother State for the extradition ofa
Byelorussiaa Citizen accused of torture, He added that article 36 ofthe
Constitution indicated. the persons towhom the right of asylum could be granted,;
these Wwere essentially persons prosecutedin their own countries for progressive
accivities in the cause ofpeace, in particular nmenbers of national liberation
nmovenents, In no circunstances coul d they be persons who had conmitted acts
contrary to the provisions of the Convention.

211. Wth regard to questions inconnecticn With article 4 oftho Convention, the
representative stated that provisions defining unlawful acts and establishing
senalties varied considerably from oneRepuklic to another, and between the
Republics and the Soviet Union, although all crinminal codes prohibitad recourse to
unlawful procedures during investigatious. He enphasised that articles 165 to 166
mentioned in the report were article2 of the Byelorussian Crimnal Code. Ast.o
whether donestic |egislation excludea tha possibility ofrecourseto torture, it
had to be admtted that, in practice, the possibility did exist and that cases of
torture sonetines occurred; the courts had recently conavizted five mlitianen and

| aw enforcement officials of having used interrogation methods |eading accused
persons to confess to acts they had not conmtted. He explained that the unl awf ul
acts for which public officials mght be punished were acts of viol ence, threat.6 of
acts of violence, or the use of weapons during investigation or detention. He
added that the penalty for obtaining statements by force or coercion, under
articles 166 te 168, 175 and 179 of the Crinmnal Code, was inprisonnent from 3 to
10 yuars. He stated that the Supreme Court bald that unlawfui acts committed in
the adm nistration of justic. must not be condoned. In illustration he said that,
from 1948 to 1989, owve. 400 officials had received professional and admin.strative
sanctions, extending tc dismssal, and 22 nenbers of the Procurator’s Ofice and of
tho internal security agency had been convicted of unlawful acts.
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212. In connectonwith article 5 ofthe Crnvention, he explained t hat under
article 4 ot the Criminal Code, anyone commtting anoffence inthe territory of
the Republic was subject t0 Byelorussian crimnal Ziaw,and any Byel orussian citizen
commtting an offence Abroad was laible under t he Byel orussian Criminal Code.

213. Wth reference to gqrestions raised in connection with article 6 of the
Convention, the representative stated that persons suspected of crimes punishable
by imprisom..at for nore than one ysarcould be placed inpre-trial detention. The
l ength of such detention was established underarticle 92 ofthe Code of Crinminal
Procedure and in principle nust not exceed two months, but it could be extended by
the procurators of the Republics and regions if the case was particularly coiplex
or ifnew informati on rame to light; that had happened in just over 1 per cent of
cases. Hestated that custody could not |ast nore than three days and upon | ack of
evi dence the person arrested nmust be released or, if evidence was furnished, he
could be placed in pre-trial detention, released or placed under judicia
supervision.

214. Wth regard to the inplenentation of article 7 of the Convention, the
representative said that article 35 of the Constitution guaranteed to foreigners
the rights and freedons provided forby law, including the right togo to court:;
the provisions of the Code of Crimnal Procedure were also fully applicable to
foreigners.

215. In response to questions raired under article 10 of the Convention, the
representative indicated that in1988 a research and training centre had been
established for the training, or retraining, of prison and nedical personnel, where
| ecture6 were given by specialists in international |aw and nedicine and by

prom nent menbers of judicial bodies. In addition, various higher educationa
institutes and mlitary college6 provided practice-oriented tuition by specialist6
in international and crinmnal |aw.

216. Wth reference to questions raised under article 14 ofthe Convention, the
representative informed the nenbers that conpensation was provided for under

article 443 of the Gvil Code, and that victinms were fully compensated for
prejudi ce suffered as a result of unlawful accusation, arrest,detention or
treatment, regardless ofthe offence or relative guilt of the persons responsible.
During the first six nmonthé of 1989, 117 case6 of illegal arrest, trial or
sentenci ng had been heerd and conpensation of approxi mately 38,000 roubles had been
paid to the victinb of such unlawful acts. Hewas unable to provide statistics for
1988 but aia not believe that action had been brought for failure to make
conpensation in such cases. Conpensation was paid in the formof a wage or
allowance in order to restore all materiawl rights to a victim and all |egal costs
were reimbursed. In the event of *%e victini6 death, the right to conpensation
passed to his heirs. He explainer -at the provisions for conpensation had been
incorporated in the Gvil and Crim.nal Code6 and the Code of Cri mnal Procedure
follow ng an ordsr fromthe Svpreme Soviet ofthe USSR in May 1981. Wth regard to
the victins of ropression, he stated that a special commssion on rehabilitation
had been set up under the Ofice of the Central Committee of the Communist Party to
consider all cases of repression between the 1930s And 1950s. It was considering
all the documents placed at its disposal to ascertain the nanes of all victins.
During the tirst half of 1909, over 23,000 unlawfully convicted citizens had been
judicially rehabilitated ard the relevant details published in the media. The
commission had hel d two further sessions, in Septenber And Cctober 189, and woul d
continue to do SO until rehabilitation had been provided to All those unlawfully
accused Or at-rest.ccl during the period of repression
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217, Inconcluding their consideration ofthe report, the members ofthe Commlttee
thank« 4 the delegation for itsvery detail ed and precise replies to the many
questions t hey had raised. They expressed the hope that the efforts made to punish
unl awful acts that nmight be conmtted in the Republic would continue, and they

wi shed every success to the Republic inits efforts to conbat torture

Canada

218. The committee consi dered theinitial report of Canada(CAT/C/5/Add.15) at its
32nd and 33rd neetings, held on 17 Novermber 1989 (CAT/C/SR.32 and 33).

219. The report wasintroduced by the representative ofthe State party, who
recal l ed that Canada had participated actively in the working group ofthe

Commi ssi on on Human Ri ghts, which had el aborated the Convention, and hed nade its
uni lateral, declaration against terture in1982. Canada was al so a regul ar
contributor to the United Nations Voluntary Fund forVictiws of Torture and
strongly supported the optional provisions containedin articles 20, 21 and 22 of
the Conventi on.

220. The representative also referred to the review of domestic |aws carried out by
Canada at the federal, provincial end territorial levels to ensure full conpliance
with the ternms of the Convention before ratifying it. A new offence oftorture had
been added to the Crimnal Code applying to acts conmitted by officials.

Exceptional circunstances were expressly excluded as a justification for torture.
The infliction of purely mental pain or suffering was covered by the new offence of
torture, and simlar provisions existed inprovincialinstruments. Another
amendnent to the Crinminal Code to ensure consistency With the Convention provided
for universal jurisdiction in respect of actsoftorture, and an amendnment to
Canadi an | aw provi ded for the express prohibition ofthe use ofevidence obtai ned
as a result oftorture.

221. Wth regard to preventive neasures, the representative referred to guidelines,
regul ations and training courses to educate |aw enforcenent personnel and others
involved inthe custody, interrogation or treatment of detainees concerning the
prohibition oftorturc andsimlar acts. In order to educate the public at |arge,
t he Government of Canada had al so prepared publications containing the report that
ithad subnitted to the Conmittee end including information on the Convention and
on the United Nations vVoiuntary Fund for Victins of Torture.

222. Witk regard to government assistance to torture victins, the representative
referred in particular to various neasures taken to help Mrs.Quintana, a Chilean
national, who had been burnt in Chile during a general strike in July 1906, as well
as to financial assistance granted to the Canadian Centre for Victims of Torture in
Toronto which, together with the Vancouver Centre for Survivors of Torture, had
devel oped several rehabilitation programmes. The Toronto and Vancouver centres had
also been invited by the Mnister of National Health and Welfare to submt a
research proposal for a study on how torture affected the mental health of refugees
and how effective treatment strategies could Le devel oped. The terms ofthat
proposal woul d be finalized in the near future.

223. In addition, the representative pointed out that his country’s report was the
result of close collaboration between the federal, provincial and territorial
governnments of Canada. The sreparation of reports of Canada under hunan rights
instruments was facilitated by an intergovernmental conmittee of officials on human
rights.
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224. The menbers of the Conmmittee commendedthe Government of Canada onits
conprehensi ve report and on the measures it hadtaken to adapt ite donestic

| egi sl ation to the Convention, to support rehabilitation programmes for torture
victinms andto publicise the text and the inplenmentation procedure ofthe
Convention, They also thanked the representative of Canada for his detailed oral
presentati on.

225. Questions ofa general nature wereraised With regard to the constitutional
organi sation of Canada and the distribution of jurisdiction, powers and

responsi bilities between the federal governnont and the governnents of the
provinces and territories, particularly with regard to instituting crimnal
proceedings, granti ng compensation to victims oftorture andthe police and prison
services. |t was noted that, unlike the position in other provinces, the

| egi slation already existingin Newfoundl and prior tothe Convention's entry into
fo.ce fOr Canadawas in compiiance Wi th the Convention,and it was asked whet her
the federal government’'s legislation was different from that oftheprovinces with
regard to the inplementation of the Convention or whether the measures taken by the
provinces giving effect to tne Conventionsi nply conpl enented those taken by the
federal yovernment.

226. In connection witharticle 2 ofthe Convention, it was asked what werethe
functiong of community observers placed in institutions follow ng a serious

i nci dent involving Vviolence agai nst etaff of tae correctional service and what
serious accidents had taken place involving violence.

22'7. Wth regard to article 3of the Convention, the question was raised whether
that article was directly applicable in Canada or whether it nust be promulgated in
nati onal legislation in order to be applicable by the federal governmentand the
provincial govermments,

228, Wth regard to article 4 ottheConvention, it was inquired whether the

maxi mum penal ty for perpetrators of acts of torture would include either the death
penalty or life inprisonment. |t was noted fromthe report that all enployees of
the Mnistry of Correctional Services were prohibited from using force agai nst an
inmate except inspecific limted circunstances, and it was asked what the legal
consequanceswoul d be if a detainee died us a result ofthe application of such
force.

229, In connection With article 5 ofthe Convention, it was i nquired whet her
Canadi ans who had commtted acts of tortuie abroad could be prosecuted in Canada.

230. In connection with articles 7 and 8 of the Convention, nenbers ofthe
Committee wi shed tc know whether Canada applied the general principle of either
extraditing A suspected offender or initiating crimnal proceedings itself and
whether, if Canada received a request. for extradition fromanother State party with
which it had no wxtradition treaty, it would consider the Convention as the legal
basis for extradition in casesof torture,

231. In respect of article 9 of the Convention, it was observed that the
information provided andt he provisions mentioned inthe report. daid not. fully cover
all aspects of the provisions contained in that arcicle.

232, Turning to article 10 of the Convention. members oft he Committee requested
information on the training of medical off icers, police officers and cther persons
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involved in the guarding end treatment of arrested persomns. They also w shed to
know what enpl oyees wera required to be informed of the prohibition oftorture
under the Correctional Institution Regulations, whether the term"employeus"
included al | persons covered by article 10 ofthe Convention end how i nformati on
was actually inper ted. In addition, it was asked what were the duties of the Royal
Canadi an Mounted Police, who nonitored the actionsofits officers and whether any
of them had been subject todisciplinary proceedings since the entry into force of
the Convention for Canada.

233, Regarding article 11 ofthe Convention, it was observed that conpliance wth
its provisions reemed to be differently interpreted in different provinces of
Canada. Further information was al so requested on the periodic reviewsconduct ed
by the Inspector-General with regard to conpliance by institutions with the
administrative pol i cies and practices of the Correctional Service, as well as with
the relevant regulations and legislation. Itwas asked, in particular, what was
the maxi mum | ength oftime a detainee coul d be remanded in custody during en

i nvestigation, who decided that a person should be detained and, if the period of
custody was limted, who had the power to extend it, whet was the meaning of
“adequat e and appropriate treatnent” for persons bei ng detai ned or under sentence,
how control was exercised over the treatment of detainees and whether there was any
difference in treatment between persons being detained endthose already convicted.

234. Wth reference to article 13 of the Convention, nenbers or’ the Committee

w shed to knowwhet was the infornmal procedure for exam ning conpl aints, what we6
the legal status ofthe Public Conplaints Comm ssion and whet were the exceptional
circunstances in which the Conmm ssion could exam ne conplaints before they had been
studied by the police. They also inquired whetherthe detainee coul d freely choose
tha authority to which he addressed his conplaints orwhether there was sone
prescri bed order of access, whether the Orbudsman was appoi nted independently by
each province or whether appointments had to be approved by the federal

government  Further details were requested about the circunstances in which the
openi ng of nail addressed to the Ombudsman coul d be authori sed.

235. In connection with article 14 of the Convention, clarification we8 sought
about measures taken by Canada to ensure conpensation for victims of torture. It
was asked, inperticular , whether the victim had any guarantee with regard to
conpensation in cases wherethe perpetrator ofthe act of violence was acquitted
for | ack of evidence, and whether social assistance es wel|l as financial
conmpensation could be provided by the State to a person whose rights or freecoims
had been infringed,

236. Statistics were requested, in connection with article 16 of the Convention,
concerning the nunber of State official6 who had been prosecuted for conmtting or
authorising acts of cruel, inhuman or degrading treatnent orpunishnment.

237. In reply to general question6 put by members of the Cormittee, the
representative of Canada explained the divisi n of constitutional jurisdiction in
Canada. Hesaid that the federal governnent al one was competent to ratify an
international instrument, but it wa6 not conpetent to give effect in legislative
ternmb to the provision6 of that instrument. The federal governnent and the
governments Of the provinces and territories had to reach agreenment on the
necessary | egislative and admnistrative neasures to ensure the full and cumplete
execution of the international obligation6 undertaken by Canada.
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238. The representative expl ained that in Canada there was on the one hend the
national police force which came under federal |aw, and on the other the provincia
and munici pal police, who were subjecttoprovincial legislation. Similarly, there
Wer e federal prisonestablishments and provincial prison establishnents. The Roya
Canadi an Mounted Police (RCMP), in particular, was governed by a federal statute
but as to actual police services, itconplied with provincial directives. Because
of the risk of overlap, there were consultation mechanisns at different levels in
Canada: at the level of governments, the police adninistration, prison serviceb6
and, above all, the federal and provincial officials and ministries responsible for
human rights questions. In the event of conflict between a federal |aw and a
provincial law, under the Constitution itwas the federal law that prevailed. In
respect of Newfoundland, in particular, the conpetent authorities had found that
the terns of donestic laws gave effect to all the provision6 of the Convention. A
manual designed to clarify certain aspects ofthe division of constitutiona
jurisdiction in Canada was being prepared and would besent to the various human

ri ghts committees,

239. Wth regard to questions raised in connection with article 2 of the
Convention, the representative explained that a serious incident in a prison
establ i shment was an incident that resulted in the serious injury or death of a
member ofthe prison staff following acts of violence. In such acase, independent
observers were placed in certain sectors ofprison establishnments in order to
observe the working of the service in an inpartial manner. 1=a addition, the
Federal Correctional Investigator performed the functions of Ombudsman, and was
empowered 1 0 i Nvesti gate complaints frompri soners in federal establishments.

240. Wth regard to article 3 of the Convention, the representative referred to a
judgement handed down by the Supreme Court of Canada, in which the Court had
stressed that the courts nust always bear im mind the international obligations

entered into byCanada and,i n particular, in the case concerned, the provisions of
article 3 of the convention.

241. In connection with article 4 of the Convention, the representative said that
the maximum pepalty a person committing an act of torture could incur was 14 years'
imprisomment. The death penalty had been abolished ia Canada, although it was
still provided for in the Code of Mlitary Justice for particularly serious
military Of f eNCES committed i N wartime.

242. with regard to article 5 of the Convention, he said #at a Canadi an citizen
could be tried in Canada for acts of torture committed abroad.

243. In reply to questions raised on articles 7 ana 8 ofthe Convention. nesaid
that Canada effectively applied the principle gut dedere aut judicare for al

of fences covered by eme Convention and otherinternational instrunents relating to
of fences of an international character

244, On article 9 of the Convention, he said that Canada‘s practice in the giela of
mutual judicial assistance between States was fully consistent with the provisions
of that article.

245. In relation to article 10 ofthe Convention, the representative stated that
members of the RCMP were subject to the general crimnal tawof Canada and to their
Code of Conduct. Every conplaint made agai nst a nenber of the rRCMP woul d be
treated in the sanme way as a conpl ai nt against any ot her Canadi an citizen, but the
Practices of the rempcoul d not be investigated by a provincial authority.
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246. Wth regard to article 11 of the Convention, the representative provided

i nformation about the role ofthe Inspector-Ceneral, who was madespecifically
responsible by the Govermmentforconsi dering and evaluating in asystematic and

i ndependent manner all operation8 conducted w thin the framework oft he
Correctional Service at the departnental |evel. She also explained that the Penal
Code stipulated that accused persons hadto be brought before a judge within

24 hoursof their arrest. The judge could orderthemto be kept in pre-trial
detention, but the detention order nuet bereviewed after three nonth8 ifthe trial
had not taken place. “Adequate and appropriate treatment” of detainee8 neant that
the rules relating to respect for human dignity nust be observed at all tines.
Supervi sion of the prison service was undertaken, inter alia, by the judicia
system, which reviewed the decisions taken by prison officer8 and ordered
compensation for prejudice suffered inthe event of erroneous decisions. Persons
awaiting trial and personsal ready convicted were not kept in the sane prison
establishment.

247. Wth regard’ to article 13 ofthe Convention, the representative said that the
Public Conplaints Commission was enpowered to hear and exam ne conplaints by

i ndi vi dual 8 concerning the conduct of nenbers of the ROMP. In its first annua
report, that Conmi ssion stated that it had received 143 conplaints. I ts hearing8
woul d begin shortly and woul d be public. The representative also provided detail 8
of the procedure for exam ning conplaint8 and expl ained that the “informal”
procedure neant that the Comm ssioner of the RCMP tried to arrive at an amcable
settl enent between the conplainant and the accused nenber ofthe RCMP. In
exceptional circunstances, the Comm ssion could investigate a conplaint wthout the
matterfirstbeingexam ned by the HOMP, i.e., ifthe investigation was in the
public interest because the conplaint raised a question of principle such a8
freedom of the press or freedom of expression. The representative explained that a
person ill-treated by the police while in their custody could bring a civil suit

for damage8 oF even crimnal proceedi ng8 against the police officer who had injured
him Mreover, the duties of the Orbudsman were defined by provincial

legislation. At the federal level, several persons performed the duties
traditionally assigned to the Grbudaman. Correspondence from a detainee to the
Ombus.oman or other authorities could only be opened for security reasons o in
order t0 conbat snuggling. A prisoner Who considered himself aggrieved had the
right to bring a conplaint before an independent public official

240. Wth regard to article 14 ofthe Convention, the representative pointed out
that Canadian |egislation, both federal and provincial, established a governnenta
system of financial conpensation which also covered the cost of nedical treatnent
and social assistance to victins of torture. That system did not exclude appeal s
tc civil courts. Legislation also provided for the conpensation ofvictins who
suffered acts of violence orinjuries.

249. The representative also said that a nunber ofpoints, relating, in particular,
to the inplenentation of articles 10 and 11 of the Convention, which had been the
subj ect of questions by the Commttee woul d be el aborated upon in Canada’ 8 next
periodic report.

250. Concluding their examnation ofthe report, the menbers of the Conmttee
expressed their gratification at the measure8 taken by Canada, at both the federa
and provincial levels, to give full effect to t.he provisions of the Convention

They al so thanked the representatives of the State party for the clear and detaiied
replies given to the questions asked.
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Cumerxoon

251. The Committee considered the initial report of Caneroon (CAT/C/5/Add.16) at
it8 34th and 35th meetings, held on20 Novenber 1989 (CAT/C/SR.34-35).

252. In hi8 introduction, the representative ofthe State partyinforned the
Committee that the report would be supplenented by anupdated and more detail ed
document at a later stage. He then referred to the provision8 of the Constitution
of 1972 and Ot her domestic | egislation denonstrating Cameroon's conmitnent to
respect for human rights. The Penal Code, in particular, prohibited cruel, inhuman
or degradi ng behaviour whi ch jeopardized t he physical integrity, freedomand
privacy of individual8 oF the security ofchildren and the fanmly. The Code of
Criminal Procedure | aid dcwn t he procedure to be foll owed to ensure the protection
of a suspected person fromthe time of his arrest until hi8appearance before the
conpetent magistrate.

253. Furthernore, Cameroon was a party to a nunmber of international human Fight8
instruments which did not require prior incorporation in domestic legislation in
order to be applied by the authorities concerned. Accordingly, any person alleging
violation of any provision of the Convention against Torture and Other Cruel,

| nhuman orDegrading Tr eat ment oF Punishment m ght invoke that provision before the
conmpetent court8 to secure the condemnation ofthe perpetrator of the act in
question and, if applicable, conpensation for the injury suffered.

254, Foremost anong the conpetent authorities on matters covered bythe Convention
were the judiciary and the judicial police. Public officials and agentsfailing in
their duties were subject to disciplinary penalties. However, the effective

i mpl ementation of legislative, admnistrative and judicial measures coul d encounter
practi cal obstacles, owing to Cameroon's very difficult economc situation. The
representative also recalled that, on independence, Caneroon had inherited two

| egal sys tems, the French systemand the British system Effort8 had been made to
unify the two systens and that had al ready been achieved with respect to the Penal
Code, the Labour Code and organi zation of the courts.

255. The representative emphasized that Cameroonian penal |egislation prohibited
all acts O torture, attenpts to commit such act8 o participation in them Act8
of viol ence conmitted, in particular, by a public official in the exercise ofhis
duties were punishable by inprisonnment for six nonths to five years. The concept
of violence was extended by article 285 of the Penal Code to other acts liable to
constitute acts of torture, such as the adm nistration of any harmful substance,
negl ect of a person incapable of |ooking after himself, and the w thhol di ng of f ood
or care fromaperson legally or actually in custody of another. A whol e range of
Provi si ons puni shed these and even nore severe of fences which cane under the
heading of torture.

256. The nenbers ofthe Comm ttee congratulated the Governnent of Caneroon on

havi ng subscribed w thout reservation to a nunmber of international human Fights
instrunents. They felt however that nore information was necessary about the
specific, practical application ofthe |aws described in the report, particularly
with respect to the prosecution of public officials for act8 of torture. Statistics
on the nunber of successful clainms for conpensation and information on prison
conditions were also needed
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257. Furthernore, clarification andnore information were requested about the |ega
framework in which the Convention was applied in Cameroon and, in particular, on
the law which entitled any victimofa violation ofthe right8 set forth inthe
convention t O i NVOKEe cameroonian law before t he conpetent courts, and on the
mechanismfor invoking it. In addition, menbers of the Conmttee w shed to know
who exercised powers overthe judiciary simlar to those which the President
exercised over public officials, and whether mlitary officers were also subject to
the President’s disciplinary powers and, if 80, whether penalties had been inposed
on nmlitary officers, and of what nature and on how many occasions, during the |ast
five years. They also wi shed to receive information onhow nmany times the death
penalty had been inposed duringthe last five years and for what offences. It was
al so asked whether there had beenany cases of sl avery or trafficking inperson8 in
Caneroon and, ifso, how those responsi bl e ha¢ bean puni shed.

258. Wth regard to article 2 of the Convention, the question was raised whether a
specific provision ~xisted inCanmerooni an |aw stating that an order froma superior
officer or public authority could not be invoked injustification of torture.

259. More information was requasted on hew Caneroon inplenented article 3 of the
Convention and, in particular, on whether extradition was refused when there were
substantial grounds for believing that the person in question would be in danger of
being subj ected to torture.

260. Wth regard to article 4 of the Convention, membess of the Commttee wi shed to
know whet her the Camerooni an Cons*itution and Camerooni an penal |egislation
specifically prohibited torture, since the provisions quoted in the report did not
refer to torture by nane, and whether the general principles of |aw upheld by

Camer ooni an courts provided specific guarantees against torture. They observed
that it was not clear whether Camerovnian | aw enbodi ed an adequate difinition of
torture, including the concept ofpsychological and physical viol ence, and whether
the penalties for such offences were conmensurate with the penalties for other

of f ences.

261. Menbers of the Conmittee further observed that it appeared fromthe
information provided that the Government of Cameroon had not fully inplenmented
article 5 ofthe Convention, and they requested information, in particular, on how
universal jurisdiction overoffences of torture was applied i n Cameroon.

262. Moreover, nenber8 ofthe Conmittee expressed the view that the information
provi ded did not give adequate and clear explanations on how Canmeroon inplenmented
article8 6, 7 and 8 ofthe Conventi on.

263. Wth regard to article 9 ofthe Convention, it was recalled that its
provisions obliged all States parties to co-operate with one another in prouiding
legal assi stance to prosecute acts of torture. It was theref-rce Observed that
maki ng such | egal assistance subject to agreaments that Cameroon had concluded with
other countries, or to the nuthorization of the President of the Republic, was not
in conformty with the provisions of the Convention

264. Turning to article 10 of the Convention, nenbers of the Committee expressed
concern about the lack oftraining in Caneroon with regard to the prohibition of
torture which should be given to | aw enforcenent ptrsonnel and others involved in
the custody, interrogation or treatment of detainees and prisoners. They asked, in
that connection, how the Governnent intended to fulfil its comm tnent under the
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Convention to provide prison officer8 and medical personnel with information on the
prohibition of torture. They also roguested detailed information on the |egal
training received by Caneroonian |aw enforcenent personnel befor taking up their
duties.

265. In connection with articles 11 and 12 ofthe Convention, menbers of the
Committee made reference to areport of Amnesty International, dated May 1989,
concerning condition8 in Cameroonian prisons and asked whether the Canerooni an
Government had seen that report, whether the Government had acknow edged any of the
abuses al l eged inthe report and, if the allegation8 were true, how it intended to
prevent such abuser fromrecurring. They asked al so how the regul ati ons governi ng
the operation of prisons were enforced, whether any political detainees were being
hel d incomuni cado or w thout charge in Cameroonian prisons under so-called
“adnministrative detention”, on what |aw the authority ofthe police to hold a
person in custody was based, what judicial control8 were exercised over the action8
ofthe police, what was the role of the judicial authority with regardto detention
during the prelimnary investigation, whether prison conditions conformed to the
United Nations Standard M ninmum Rules for the Treatment of Prisoners, what werethe
conditions and maxi mum |l ength of solitary confinenent, what was the suicide rate in
Camer ooni an prisons and what was the nunber of suicides attributable to crue
treatment.

266. In connection with article 13 of the Convention, clarification was requested
onthe procedures to which a torture victimcould have recourse in Caneroon and on
the role and statute of the Special Crimnal Court.

267. Wth reference to article 14 of the Convention, information was requested on
the responsibility of the State for providing conpensation to torture victims. In
addition, clarification was requested about the different procedure8 applicable for
obtai ning redress from senior and junior police officer6 and the rel evant
prelimnary authorisation to be given by the president of the court of appeal. It
was al so asked what recourse citizen6 had in the case of a claimagainst the
president of the court of appeal himself or oneof hi8 officials.

268. Wth reference to article 15 of the Convention, clarification was requested
about procedural legislation existing in Cameroon to inplement that article and
remedi es designed to prevent extortion o evidence by a police officer. Details
were al so requested of any cases where truth drugs had been used on detai nees.

269. Replying to questions raised by the nenbers of the Coomittee, the
representative oCamerocn stated that in his country powers of appointmnment and
puni shnent of judges were vested in the President of the Republic. As far as ot her
public officials were concerned, the Disciplinary Council advised on any penalties
to be inposed tut had no function6 with regard to appointnents. Menber8 of the
police and the armed forces who iil-treated or conmitted acts of violence against
arrested persons were subject to disciplinary sanction6 ordered by their conmanding
of ficer.

270. The representative then referred to offences such as nurder or arned robbery,
for which capital punishment could apply. He stressed that a person sentenced to
capital punishment had the opportunity to exercise procedural remedies, including
appeal and application for cassation, and could be pardoned by the Head of State.
Capital punishnent was applied only after all the renmedi es had been exhausted. In
addition, he pointed out that the Penal Code of Caneroon puni shed person8 guilty of
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practising slavery and trafficking in persons with a penalty of inprisonment for
15 to 20 years ifthe victins were of age and 5 to 10 years if they werem nors.

271. Referring to article 2of the Convention, hestated that no express |ega
provisionin Caneroon |aid down that a person could not invoke anorder from &
superior to exonerate himself from responsibility foran act of torture.

272. Wth regard to article 3 of the Convention, he stressed that, in accordance
Wit h Cameroonian | aw, no foreign national could be conpelled to return to ny
country, i ncluding his own. In no case hsd any person been extradited to a country
ifthere was awel | --founded fear ofhis being tortured there.

273. Wth regard to article 4 ofthe Convention, the representative stated that the
principle of the primacy of the rules of international |aw and the provisions of
international treaties overthe provisions of internal |aw was setforth in

article 2 of the Penal Code of Cameroon. There was wo specific |egislation
concerning torture, because the provisions of the Convention fornmed part ofthe
internal [aw of Caneroon. Mreover, several offences which could be deenmed to
constitute acts of torture or could be assimlated to such acts were punishable
under Caneroonian crimnal |aw

274. Wth referenceto articles 5 6 and 7 of the Convention, he statea that
Camer ooni an courts were enpowered to deal with all offences contravening the
Convention, pursuant to articles 7 and 10 of the Penal Code.

275. In connection with article 10 of the Convention, the representative pointed
out that training ceutres had been especially established in Caneroon for judges,
police officers, gendarmas and prison guards. The training and education imparted
played an inportant rolein ths prevention oftorture.

276. In relation to articles 11 and 12 of the Convention and, in particular to the
report of Amesty International on conditions of detention in Caneroon, the
representative stressed that his Governnent was not insensitive to the situation in
the centrel prisons of Yaoundé and Douala. In the course of the past four years,
efforts had been made to improve sanitary conditions and food rations in those
institutions. The problem of prison overcrowding, however, had not yet been
resolved, Anunber ofsenior officials of the Mnistry of Justice and the Mnistry
of Territorial Admnistration, together with the conpetent public prosecutor, had
recently visited the central prison of Yaoundé to evaluate the situation and had
agreed on various neasures intended to remedy the growh of the prison popul ation.
Those measures included the provisional release of persons held in preventive
detention under certain conditions and the transfer to other prisons of persons
sentenced to long terns of inprisonment. Political prisoners existed in Canmeroon
as a result of the unsuccessful attenpt of a goup d’'étet in 1984, hut they had *-en
sentenced by competent courts. Police inspectors and judges were the only
authorities empowered to arrest and detain a person under the control of the
conpetent public prosecutor. The duration ofcustody was 24 hours, which could be
extended three tines on express authorization of the public prosecutor.

277. Wth regard to article 13 of the Convention, the representative provided some
information on the renedies available to a torture victim who could either
institute crimnal proceedings or introduce civil proceedings to obtain redre:s.

He al so explained that the special crimnal court was called upon to try persons
guilty of offences agai nst publicly owned property or of m sappropriation of public
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funds .  The court, however, had been abolished on the promulgation of the
1965 Penal Code, which had converted the offences assigned to it into ordinary
offenceswi thin the purview of the H gh Court.

278. Wth reference to article 14 of the Conventian, the representative stated that
the victim of an act of torture conmtted by an official could claim redress from
the State forthe injury sustained. In this connection, he referred to an

ordi nance of 26 August 1972 specifyingthat the Supreme Court of Cameroon deal t
with all admnistrative litigation against the State, public bodies or public
institutions and that the ordinary courts dealt with all other |awsuits or
litigation, even if public bodies were involved. In the nmatter ofcivil action
available to a torture victim which varied according to whether the torturer was a
senior orjunior police officer, the representative said that that procedure was
rarely resorted to in practice, since victins preferred to initiate simpler
procedures such asdirectcitation or filing of aclaimfor damageswith the
investigating judge to obtain redress,

279. The nenbers of the Committee thanked the representative of Cameroon for the
replies given. They felt, however, that there were still some points which needed
clarification or additional information. Those points concerned, in particular,

the independence of the judiciary, conformty of Canerooni an penal legislation with
the provisions ofthe Convention, questions relating to extradition, penaltiesto
be applied for the specific offence of torture, the principle of universal
jurisdiction, the education of nedical personnel and public officials on the
prohibition of torture, conditions of detention, including solitary confinement,

and neasures taken by Caneroon forthe inplenentation of articles 7, 9 and 15 of
the Convention. The menbers of the Conmittee welconed, therefore, the intention of
the Caneroonian authorities to provide additional information in witing. They
felt however that, in view of the large nunber of questions raised, it would be
preferable and nore rational for the Governnent of Cameroon to furnish a new
additional report containing the information requested, as provided forin rule 67,
of the rules of procedure of the Coommttee. |n accordance with paragraph 2 of
rule 67, the Committee indicated that the additional report of Cameroon shoul d be
submtted by 30 June 1990.

Hungary

280. The Conmittee considered the initial report of Hungary (CAT/C/5/Add.9) at its
34th and 35th neetings, held on 20 Novenber 1989 (CAT/C/SR.34 and 35).

281. The report was introduced by the representative ofthe State party, who began
by referring to the inportant steps towards democratization that Hungary had
recently taken. She referred, in particular, to a law on anendments to the
Constitution which had been enacted by the Hungarian Parliament in October 1989.
Those constitutional amendnents declared that Hungary accepted the generally
recognized norns of international |aw and ensured conformty of donestic |aw with
the international |egal obligations entered into by the State. The new | aw
proclained that the State’s primary obligation was respect forandprotection of
inviolable and inalienable fundamental humanrights. The representative stated
that that |aw specifically prohibitad torture, even during times of public
energency. The constitutionsl amendments also confirmed the prinziple of

habeas corpus, the right to a fair and inpartial trial, the presunption of
innocence and the right of renmedy. |In addition, the amendments established the
institutions of the Constitutiw: al Court and the Parliamentary Orbudsman and
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stipulated that foreigners lawfully in Hungerian territory could be expelled only
on the basis ofa |awful decision

282. The representative further stated that that provision of the Penal Code
relating to offencesagai nst the State had undergone a radical transformation and
that Parliament had taken neasures to hunani se forms of punishment, In that
effort, Parliament had declared that no one could be sentenced to death for
political activities and had abolished “custody of increased severity”.

Fur thermore, a detainee now had the opportunity to communicate freely with his
defence attorney, orally and in witing, fromthe first nonent of detention.
Anendnents to the Crimnal Procedures Act of 1973 also pernmitted an attorney to be
presert and to ask questions at the interrogation ofa suspect and witnesses. In
addition, articles on questioning under duress had been suppl enented by a new
provi si on under which any statenent unlawfully obtained could not be invoked as
evi dence,

283. In the matter of practical |aw enforcenent, the representative referred to
preventive measures taken by the Governnent which focused nainly on the training of
the police and |aw enforcenent officers with regard to national and internationa

|l egal provisions relevant totheir duties. She pointed out that prevention of
abuse was al so ensured through regular, systematic and frequent supervision by
prosecutors and nedi cal personnel in places of detention and in prison
establishnments, and that various neasures were being taken to inprove prison
conditions and nedi cal services for prisoners awaiting trial or under sentence,

284. Wth respect to punishnent, the representative provided statistics for the
period 1987 to 1989 regarding convictions, compl)aints of questioning under duress
and charges brought against offenders. She stated that, in three years, only one
case of charges of torture had been brought against a |aw enforcenent official

Court sentunces agai nst offenders also had an educational aspect and, under certain
circunstances, consideration was given to the fact that the dismssal of a |aw
enforcement offical, which could be ordered as a principal punishnent, could cause
grave problens to the offender and have an inpact on the \hole of the |aw

enf orcenent corps.

285, Moreover, the representative stated that Hungary had to take further steps to
inprove the conditions of redress. The Governnment had to create stricter
guarantees to channel conplaints to the judicial authorities and to ensure that
conplaints were subjected to appropriate judicial inquiry. Newlegal provisions
concerning such guarantess were being el aborated ar4 they affected the Prosecutor’s
office and the courts. The creation of the Parliamentary Orbudsman al so indicated
that tke relevant guarantees were being strengthened. 1Inaddition, changes in
court practice ainmed at strengthening guarantees of indemnification, especially for
non-financial 1o0ss. In that area, parliament had al so dec.ied to grant |egal and
moral conpensation to victinms of ~rimes commtted during the 1950s.

286. The representative pointed out that, at the international |evel, Huagary had
becone party to several international human rights instruments and had accepted the
conmpet ence of United Nations human rights treaty bodies with regard to

comuni cations received either from States parties or f£rom individuals. In
particular, Hungary had recently made the declarations provi ded forunder

articles 21 and 22 of the Convention and had withdrawn the reservations nade ugan
ratif ication of that instrument. ZIhe withdrawal of all Hungary’'s reservations in
relation to the jurisdiction of the International Court of Justice with respect to
the international agreements to which it was a party was under way.
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387, The memberr of the Committee welcomed the report and t he conprehensi ve
additional information provided by the representative of Huingary in her
introduction, which nenbers felt answered nost ofthe questions |left open by the
report. Menbers w shed to know, in general, by whatlegal mechanisns the provisions
of the Convention were incorporated indomestic law. In that connection, they

wi shed to kncwwhet her there was any contradi cti on between paragraph 3oft he
report, which stated that treaties were not self-executing undor Hungarian law, and
paragraph 17 of tho report, which stated that, if Hungarian jurisdiction in a
concrete case could not be established under national |aw, it wasestablished by
the Convention. Menbers of the Commttee al so asked under what circunstances, if
any, capital punishnent mght currently be inposed in Hungary, and whether there
had been changes in recent years regarding the time at which an accused person had
the right of access to a lawer, and regarding the nmaxi mum term of i npri sonnent.

288. Wth reference to article 1 ofthe Convention, it was asked how torture was
defined in Hungarian donestic law and how that definition differed fromthat inthe
Convent i on,

289. Wth regard to article 3 of the Convention, it was asked whether Hungarian | aw
specifically prohibited expulsion, return oaextradition to a country where the
person concerned risked being tortured.

290. Turning to article 4 of the Convention, menbers of the Conmittee referred to
paragraph 14 of the repurst, which stated that use of coercive nethods to obtain a
confessi on woe an offence. Menbers wished to know what was the nature of that

of fence and whet her the punishment inposed mght include the death penalty.
Menbers al so requested information on the severity of penalties for torture. They
requested, in particular, clarification of the relationship between articles 226
and 2270of the Hungarian Penal Code which, uccording to the report, setforth
different penalties. In that connection, they also w shed to know how ponalties
for torture conpared with penalties for murder, grievous bodily harm and rel ated
of fences, and what penalties existed under the Penal Code fordifferent forms of
torture.

291. Furthernore, nenbers of the Commttee requested clarification of the assertion
in the report that articles 3and 4 of the Hungarian Penal Code net the
rejuirements ofarticle 5 of the Convention in full, although Hungarian |aw did not
follow them |iterally. They also wi shed to know whether or not Hungary had adopted
universal crimnal jurisdiction ovar persons alleged to have commtted acts of
torture, as required by article % of the Convention.

292. In respect ofarticles 8 and 7 of the Convention, it was inquired whether
Hungarian practice was consistent with the provisions of both articles.

293. Wth respect to article 9 of the Convention, it was noted that the Hungarian
report had focused on information concerning bilateral treaties of |egal assistance
between Hungary and a nunber of countries and it was observed that the Convention
required “the greatest measure of assistance” anong all States parties to the
Convention. Cdarification was therefore requested on the position of Hungary with
regard to that provision.

294. Wth respect to article 10 of the Convention, nenbers asked whether doctors
involvedi n nmedical controls in Hungarian prisons recei ved special education or
whether such education had becone a part of the regular medical curriculumin
Hungary.
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295. | n connection with article 11 of t he Conventi on, nenbers of the Conmittee
inquired into the inspection nechanisns available in places of detention and in
prisons. They wi shed to know, in particular, who supervised the legality of prison
operations, what |egal guarantees applied to correspondence and visits to detaineos
and convicted prisoners, inwhat circumstances speial neasures, such asthe use of
weapons, were applied, what regul ations governed such measures, whether solitary
confinement still existed and, if so, for what period

296. Wth regard to article 13 of the Convention, nmenbers ofthe Commttee wi shed
to know whether a convict’s right to conplain would apply to the prelininary phase
of police investigation, the pre-trial phase, or the sentencing phase, and whether
it waspossible to file a wongful detention conplaint after dismssal of
proceedings or acquittal

297. Wth regard to article 14 of the Convention, nmenbers of the Commttee asked
whether medi cal treatnent, as well as nmoral and nonetary conpensation, were
provided to victins of torture and, in particular, whether such aid was available
to persons who had been victins of. torture before the Convention cane into force
for Hungary. Carification was al so asked of the statement in the report to the
effect t hat responsibility for damage caused within the scope of admnistrative
authority could be established only if the damage coul d not be averted by ordinary
means of legal remedy or if the person injured had exhausted all such means. In
addition, it was asked whether it should be concluded fromarticle 348 (1) of the
Hungar.an Civil Code that the State was responsible for the acts of civil servants
and magi strates incases of violation of the Convention, and whether the State or
the public officials who had commtted the wongful act mght be held responsible
forredress. Finally, it wasasked how many victins of torture during the 1950s
there still were in Hungary and by what methods their conplaints would be received,

290. Wth respect to article150fthe Convention,it was asked whet her evi dence
obt ai ned under torture was void or whether it had any |egal value.

299. In response to the Conmittee’ s general questions, the representative of
Hungary began by explaining that international instrunents which set forth rights
and obligations forindividuals and | egal entities were incorporated indonestic

| egi slation through the pronul gation of laws, |egislative decrees, decrees of the
Council of Mnisters or mnisterial decrees. The Convention against Torture had
been incorporated in donmestic legislation by |egislative decree in 1988. Internal
| egislation had to conformwi th the provisions of the international instruments
ratif ied by Hungary, and acts deened to be acts of torture within the nmeaning of
the definition contained in the Convention were enunerated in chapter XI ofthe
Hungari an Penal Code.

300. The representative further indicated that, under the Penal Code, capita

puni shnment was applicable in time ofwar forcollaboration with the eneny, violence
against civilians, violations of the |laws and customs of war and genocide. In tine
of peace, the death penalty was applicable to certain prenmeditated hom ci des and
particularly odious crimes. However, the nunber of executions had been steadily
decreasing in recent years. Wth respect to terms of incarceration, the
representative stated that the maxi mum sentence of i nprisonment in Hungary was
25years. In accordance with the new provisions adopted in Cctober 1989, the

maxi mum duration in police custody could not exceed 72 hours, and provisiona
detention could not exceed five days. Provisional detention could be extended up
to two moaths oniy if it was authorieed by acourt order. Detention for |onger
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perliods required authorisation by the Supreme Court. The suspect’s famly had to
be inforned ofthe detention within 24 hours. Asuspect also had the right to have
a |l awyer present before making any declaration. The |awer was entitled to attend
al|l interrogations.

301. Wth referenceto article 1 of the Convention, tha representative pointed out
that, sincethe Convention had been incorporated in internal law, . ..e definition of
torture contained the.ein was the one applied by the Hvigarian | egal system.

302. Wth regard to article 3 of the Convention, the representative stated that the
M nister of Justice had been responsible for deciding on matters of extradition and
that, in taking his decisions, he was bound by the provisions of the Convention.
Expul sion could al so be ordered on the basis of either a judicial decision or a
decision by the police authorities; however, this second possibility was under
review andin the future aliens could not be expelled from Hungary except by a
court order that would take the Convention into consideration. She also indicated
that Hungary was party to bilateral agreements onexpul sion which conflicted with
the relevant provisions of the Convention, but that these agreenents were being
reviewed inorder to adapt themto Hungary'sinternational conmtnents.

Furthermore, with regard to extradition for terrorist acts, the representative
stated that, in caseswhere suspected terrorists mght be subject to torture in
another State, an exception would be made to the rule that might nornmally justify
expulsion to that State

303. In response to questions regarding article 4 of the Convention, the
representative said that questioning under duress could bring a penalty of five
years, ascould illegal detention or arrest when acconpanied by torture
Perpetrators of acts of torture could incur the death penalty if they had conmtted
hom cide. Regarding gaol terns for perpetrators of acts oftorture, they varied
from5 to 25 years’ inprisonnent; in the case of bodily injury, the penalty was

one year’s inprisonment if the victinis previous state of health could be restored
within eight days. Wth regard to abuse of authority, the mazimumpenalty was
three years, and for physical abuse, amaxi numoftwo years.

304. Inreply to the Commttee’s questions regarding article 50f the Convention,
the representative confirmed that Hungary had es‘:ablished its jurisdiction when the
of fence of torture was conmtted on Hungarian territory, when the alleged of fender
was a Hungarian national and when the victimwas a Hungarian national, in which
case Hungary could request the other State to extradite the offender. The
representative further stated that Hungary could institute proceedings against a
national of another State who had conmmitted an act of torturo either on the basis
of the Convention or on that of its own national |egislation.

305. Regarding the question whether Hungary' s practice conformed to the provisions
| of articles 6 and 7 of the Convention, the representative stated that a national of
another State suspected of having committed an offence specified in the Convention
was subject to the same treatnent and procedures as a Hungarian national .

306. In connection with article 9 of the Convention, the representative stated that
Hungary had concl uded agreenents on nutual judicial assistance with the same
countries with which it had signed extradition treaties. Were a mutual judicia
assistance treaty existed, article 9, paragraph 2, applied. In the absence of a
treaty, Hungary acted on the basisof the Convention




307. wWith regard to article 10 of the Convention, the representative stated that
some 60 per cent to 70 per cent of doctors working indetention centres and prisons
were specially trained for their tasks.

308. In response to questions regarding article 11 of the convention t he
representative said that regular inspections of detention centres to guarantee the
application ofthe laws and of conditions of detention were carried out by
conpetent authorities of the police. In prisons, inspections were carried outby
the prison directors. The public prosecutor also inspected detention centres
weekly and prisons nonthly, a6 well as upon request. The representative statod
that prisoners underwent nedical examination upon adm ssion to detention centres
and prisons as well as upon transfer and rel ease, Such checks were adm nistered
daily in provisional detention centres, weekly in prisons, and otherw se upon
request . Medical exam nations were also administered regularly on detainees in
solitary confinenent or subjected tomeasures of constraint. The maxi num term
allowed in solitary confinement was 10 days in a provisional detention centre,

20 days in a prison and 30 days ina penitentiary. Depending on the results of
medi cal exam nations, solitary confinenent could be tenporarily interrupted.
Measure6 of constraint currently existed. Those measures were determ ned by
ministerial decree and were not applicable to mnors, thephysically handi capped,
pregnant wonen and the gravely 111. There were three pre-condition6 for their
application, namely, warning, proportionality and legality of application, the |ast
of which was controlled by the public prosecutor and the doctors. The useof
weapons was -subject to the same conditions. Application ofnmeasures of constraint
woul d be nmore clearly defined by anew law to be promulgated in 1990. Wth regard
to the right to correspondence and visits, asuspect in detention was free to
communi cate with nmenbers of his famly throughout the period of provisional or
preventive detention

309. On the subject ofthe right to conplain under article 13 of the Conventi on,

the representative informed the Committee t hat applications for conpensation coul d
be filed at any noment, whether the victins were suspects or convicted persons.
Conpl aints of torture were subnitted to the director of the prison, to the
prosecutor in charge of supervising the application of penalties and, in the |ast
resort, to the Parliamentary Orbudsman. The constitutional amendment ensuring the

i ndependence of the prosecutor and ofthe court alsoguaranteed an inparti al
investigation of any conplaint of torture, |In the event of any conplaint of
ill-treatment or torture, an incarcerated victimwould be transferred to another

pl ace of detention. Both prosecutors and prison officials had the duty to informa

suspect of his or her right to lodge a conplaint. In addition, there were signs
posted in the prison informng inmates of this right; and inmates were allowed to
conplain ofany ill-treatnent, even that suffered by another prisoner.

310. In response to questions regarding article 14 of the Convention, the
representative stated that rehabilitation in the farm of freenedical treatnent was
avai l abl e both in prison, where doctors with specialised Skill6 were inattendance,
and in other hospitals. She also stated that a victimhad the right to apply for
conmpensation regardl ess of his position as a suspect or convicted parson, and the
prosecutor had the duty 60 to informthe victim. The repressntative said that
currently civil proceedings had to be instituted to obtain redress, but that a6 of
1990 administrative redress would al so be available. \Were a crine of torture had
been conmitted, liability attached to the perpetrator, but if the perpetrator was a
public official, the State, asenployer, was ljable for compensation or reparation.
The representative then referred in detail to recent neasures taken to provide
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conpensation for persons victins of torture and other crimes or injustices during
the 1950s. The total nunber of victins was estinmated atabout 1 million. Measures
for conpensation were still partial; nevertheless, Hungary was contenplating giving
compensation t 0 all persons affected by the crimes commtted in the 1950s.

311. Wth regard to article 15 of the Convention, the representative stated that
confessions under duress coul d not be i nvoked as evidence except in the prosecution
of a person accused of torture. The representative specified thattheterm
“duress” meant any neans uscd againstan accused or convicted person, such as

st oppi ng of correspondence or visits, to extract a confession,

312. The menber6 of the Conmttee expressed satisfaction that gaps in the initial
report of Hungary were adequately filledin by the representative s additional
information and replies. The Conmttee was of the view that Hungary was already
meeting t he requirenents of the Convention both in law and in practice. However |,
the process of denocratisation and humani sation of judicial procedures was still
under way and further inprovenment could be expected in the future, also with regard
to the application of the Convention.

Colombia

313. The Commttee considered the initial report of Col onbia (CAT/C/7/Add.1) at its
36th and 37th neetings, held on 21 Novenber 1989 (CAT/C/SR.36-37).

314. In his introduction, the representative of the State party referredto

provi sions of the Col onbian Constitution concerning the protection of the life,
honour and property of all persons living in Colonbia, as well as the liability of
publ i c officials in cases of violation of the Constitution and the laws. He

poi nted ouc that thecrime oftorture was dealt with in article 279 of the

Col onbi an Penal Code.

315. He also stated that the Public Prosecutor’s Department, through the Ofice of
the Attorney-Ceneral of the nation, exercised overall supervision over public
officials in the performance of their duties, could inpose disciplinary sanctions
on them and was enpowered to brirg | egal proceedi ngs when grounds existed
therefor. By decision No. os0 of 15 August 1986, the Attorney-Ceneral had
entrusted the Second Ofice for the National Police With the task of ensuring the
observance and protection of human rights, including the right not to be tortured
or subjected to degrading treatnent.

316. Furthernore, instructions and circulars of the Mnistry of Defence, the Police
Directorate-General, and the Arny Intelligence and Control Command regul ated the
conduct of officials and guara.teed respact for the rights of individuals.
Violation of those rules gave rise to judicial yroceedings against the State. On
two recent occasions, in1985 and 1988, the Council of State, the suprene
admnistrative tribunal of Colonbia, had declared the nation guilty of conduct
contrary to the duties of the police with regard to the right of prisoners to be
treated in accordance with the obligations inposed by law, and ordered it to
provide redress for the injuries caused and to indemify the families of the
victims.

317. The representative then referred to | egal neasures providing for control to ke

exercised by the judiciary in Colonbia to prevent and puni sh abuse6 by pub! \e
officials during a public energency or a state of siege. He pointed out that the
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principle by virtue of which an order from a superior officer could not be invoked
in justification fortorture, was incorporated as a conprohensiva rule, foral
offences, in article 21 of the Colonbian Constitution. Exception was nade for acts
commtted by nmenbers of the arned forcesin the course of their duties, liability
for which would rest solely with the superior officer who gave the order. The new
Mlitary Code, promulgated in 1988, for the first tine included torture anong

puni shabl e acts by nenbers ofthe arned forces on active duty, when the unlawful
act was related *» duty, without prejudice to any penalties that mght be inposed
on the basis of other provision6 in force. Moreover, articles 13 and 15 ofthe
Penal Code regulated the application ofthe principles of territoriality and
extraterritoriality for any type of serious offence, including torture. Oher
provi sions of the Penal Codeensured conpliance with articles 6, 7 and8of the
Convent i on.

318. The representative enphasised that the task of pronoting due respect for hunman
rights, in the mdst of a political and social situation characterised by a high

| evel of violence, had been the constant preoccupation of the Col ombi an

authorities. In this connection, the Presidential Advisory Council for the

Defence, Protection and Pronotion of Human Rights had been established in

Novermber 1987, and the arned forces had been revising their disciplinary
regulations with the aimof strengthening guarantees for individuals.

319. The nenbers of the Conmttee thanked the Covernnment of Colonmbia for its
detailed and well structured report and its representative for his ora
introduction. They noted that Col ombia was going through a difficult period and
had | ong been encountering a situation of violence |leading to social disorder.
Despite that situation and notwithstanding its economc difficulties, Colonbia was
devel opi ng neasures to pronote denocracy and humanrights. In that connection,
menbers of the Commttee wished to receive nore infornmation on the genera
principles underlying the political structure of the country and the organisation
of the executive, the legislature and the judiciary. Information was requested in
particular on the legal status and conposition of the Advisory Council referred to
in the report.

320. Reference was made to information provided by non-governnental organisations
such as Amesty International according to which, in the period since Col onbia had
ratified the Convention, sone 2,500 persons had been killed in the country, 250 had
di sappeared and doctor6 had participted intorture. Actsof violence against trade
unioni st6 and human right6 activist6é had al so been reported by the Internationa
Association against Torture. In order to understand the broad geopolitical problem
facing the Colonbian Government, it was asked to what extent the civil authorities
had the capacity to govemthroughout the country and to controlt he conduct of
their police and mlitary personnel, and what practical difficulties the Covernment
was facing in preventing paramlitary forces from conducting clandestine execution6
and obstructing the course of justice, It was observed that there seemed to be a
gap between the law and its enforcenent in Colonbia, and it was asked whether there
were any legal provisions in force that did not conply with the Convention and what
was the machinery enployed to enforce the provisions of the Convention.

321. In respect of article 1 of the Convention, menber6 of the Conmittee wi shed to

receive further detail6 about the definition of torture in the Co'ombian Penal Code
and to know in what way, if any, it differed fromthe definition in the Convention.
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322. Wth regard to article 2 of the Convention, an explanation was requested on
political liability in respect of which charges coul d be brought agai nst public
officials, and on how enforcement through Congress operated. |t was asked, in that
connection, what penalty an official would incur if he was held to be liable. It
was al so asked what the machinery was for |odging a direct action for conpensation
against the Col onbi an State, what wasthe definition of astate of econom c
energency, which mnister6 exercised political control over the declaration of a
state of emergency and whether the exercise of political and constitutiona

control, followed by au opinion fromthe Council of State, was sufficient to
authorize such a declaration. Furthermore, it was noted fromthe report that
liability for acts conmtted in the course of their duties by nenber6 of the arned
forces rested solely with the superior officer who gave the order, and it was
inquired what the position wes when such an order was blatantly illegal and whether
the subordi nate had noright to disobey. It was also noted fromthe report that a
puni shabl e act was justified in conpliance with a Iawful order given by a conpotent
authority in due formoflaw, and it was asked what was the exact meaning of
“lawful order” in that case, in what particular circunstances such an act would be
justified, and how anunlawful order could be given in due formof law. It was
observed that the general provision that such an order justified the conm ssion of
an otherw se punishable act seenmed to be at variance with the provision inthe new
Mlitary Penal Code of Col ombia that anypersonwho inflicted physical or nenta
torture on another was liable to inprisonnent. It was further observed that the
fact that the Col onbi an Penal Code did not apply to serving mlitary personne
acting under orders could notbe reconciled with the categorical provision in
article 2, paragraph 3, of the Convention

323. Questions were raised by nenber6 of “he Committee in respect ofextradition
under articles 3 and 8 ofthe Conventien. It was noted from the report that,
traditionally, the position of Colonbia had been to refuse the extradition of

Col onbi an nationals. It appeared alsothat extradition was not granted in the
absence of specifictreaty arrangements, and it was asked whether Colonbia, in the
absence of bilateral or nultilateral agreements, would extradite a Col onbi an
torturer or refuse to expel a foreigner who mght thereby be subjected to torture.
Furthernore, it was stated in the report that, in order to grant oroffer
extradition, the Government required the approval of the Supreme Court ofJustice,
and it was asked whether, in a casewhere such approval was not forthcom ng, the
Government could turn to the President of the Republic. In addition, infornmation
was requested on the number of persons extradited by Colombia to other States
during the past two years

324. Wth regard to article 4 of the Convention, clarification was requested about
the classifications of the offence of torture and the penalties applicable for such
an offence in the Col onbian Penal Code and in the new Military Penal Code.

325. In connection with article 5 of the Convention, it was observed that Col onbia
did not seemto exert universal jurisdiction over torturers, and it was recal | ed
that such jurisdiction was an obligation under the Conventi on.

326. Wth regard to article 7 of the Convention, menbers of the Commttee w shed to
know whet her there was a specific provision in Colonbian legislation to the effect
that a person alleged to have commtted an act of torture should be either
extradited or tried. They also asked how many official 6 had been prosecuted for
torture and acts of cruel, inhuman or degrading treatnent or punishment in

Col onbia, what was the total amennt of conpensation which had been paid by Col onbia
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to torture victins, who appointed the defence |awyer during the prelimnary
inquiry, at what nonent the lawyer intervened in the proceedings, and whet her there
had been prosecutions of mlitary personnel, as distinct from menbers ofthe civil
police, pursuant to the new Military Penal Code.

327. Wth reference to article 9ofthe Convention,it was observed that the fact
that Colonbia was a party to the Inter-American Convention on Proof of and
Information on Foreign Law did not seem to ensure full compliance with the
obligation to affordthe greatest measure ofassistance in connection with crimna
proceedings to all States parties to the Convention.

328. Wth regard to article 10 of the Convention, it wasrecalled that States
parties were obliged to provide training inparticul ar for medi cal personnel, and
especially for doctors, about the prohibition against torture, and it was asked if
t hat was bei ng done in Col onbi a, and at what | evel

529. As for article 14 of the Convention, further information was requested about
moral, nonetary and medical assistance to torture victinms. It was asked, in
particul ar, whether anything was being done for the nmedical rehabilitation of
victins who mght suffer for alongtinme after being t ortured.

330. Wth regard to article 1% ofthe Convention, menbers of the Commttee observed
that it wasnot clear fromthe report how its provisions were inplenented in

Col onbi a, and specific information wasrequested on any provisions which cancelled
the validity of confessions under torture and onany case |aw on the subject.

331. In aws reply, the representative of Colombia gave a description of the
politicai systemand institutions of his country. He pointed out that Colomuia was
a denmocracy,, which jyuaranteed the independence of the executive, the legislature
and the judiciary, Two nethods ofnonitoring the constitutionality of |aws existed
in Colonbia: on . one hand, anycitizen mght request the Suprene Court of
Justice to rule on the constitutionality of a | aw and, on the other hand, judges
had the power to rule on the constitutionality of a law when applying it in a
specific case

332. The state of siege or emergency was expressly provided for in article 121 of

t he Constitution; anydecrees issued by the executive under the extraordinary
powers conferred upon it by that regine nust be submtted to the Suprene Court,
which was required to rule on their constitutionality inthe days follow ng their
pronul gation. The representative recalled that Col onbia had experienced a series
of civil wars and period6 ofinstitutional stability; those factor6 had to be taken
into account in order to grasp the process of political evolution in Col onbian
society. He also stressed that, by the b. »inning of the twentieth century,

Col onbi a had al ready acquired nost o< the institutions which formed the basis of
its political system, and its legislation had been codified. That explained to
sone extent the need that was now becom ng apparent to adjust that |egislation
which was already old, to the devel opment6 ofinternational life in order to avoid
di screpanci es between internal l|egislation and international standards.

333. In addition, the representative provided information on the nationa
rehabilitation plan, |aunched by the Col onbi an Governnent in 1986, which provided
for economc and social assistance to areas hit particularly hard by violence. He
al so stated that the provisions of international treaties prevailed over those of
national laws. In order to be integrated in national legislation, a treaty had to
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be approved by Congress, then sanctioned by the executive and signed by the
President of the Republic. He pointed out that the report subnmitted by his
governnent to the Commttee did not nention specific instances of violations of
human rights, since specific information on the subject had been seat to various
United Nations bodies dealing with conplaints ebout such violations.

334. Wth regard to article 1 ofthe Convention, the representative specified that
the Col onbi an Penal Code diu not contnina definicionoftar ture. There was a
school oft hought inthe country that wvas agai nst the | aw defi ning concepts because
it feared that a definition mght reduce its scope and restrict the work of
jurisprudence and the role ofthe judges. Wat was important was to agree on a
nunber of legal criteria for t he application by the judiciary of general principles
to individual cases.

335. In connection with article 2 ofthe Convention, the representative explained
that the principle of political liability, which was prescribed by the
Constitution, concerned only senior State officials who, when they committed

of fences in the performance oftheir duties, mght bo judged »nly by the Congress
of the Republic. The sanction concerned their official status, but it did not ruie
out the possibility that the Congress m ght refar the me?’ rto the conpetent
court, leaving it to the judges to assesswhether the offence conmtted required
ordinary proceedinga to be instituted. Hethen explained the new concept ofa
state of econom ¢ energency that had been included in the Constitution when its
text had been amended in 1988. Under article 122 of the Constitution, the
executive was allowed to take steps that werenormally the prerogative of the
Congress of the Republic in particularlytroubl ed situations, such asasharp fal
in tax revenue orrate of exchange. Measures taken under that system were
subordinated to the control of the Council of State and che Supreme Court and did
not affect the civil rights and guarantees affirmed inthe Constitution

336. Wth regard to the relieving of liability of asubordinate who had conmitted
an unlawful act on the order ofa superior, the reprate »~ative pointed out that the
rel evant provision of the Penal Code, which affectrd »n. +svily menbers ofthe armed
forces and the police, constituted an exceptio.. ofa rau.r s 1 nature which required
when the case arose, a careful study ofthe nature of tbc order fromthe superior
and the nature of the punishable acts. The Penal Code marely stated a principle,

Wi t hout establishing clear-cut distinctions. In Colonbia, the judges interpreted
the law, and in that particular case they had endeavoured to define the term
“legitimate order” by establishing a difference between the intrinsic nature ofthe
activities of a subordinate subject to asuperior, i.e., his nornmal duties, and the
behavi oural aspects which wentcompletely beyond the limts of his normal duties.

It the order concerned acts such as torture or inhuman or degrading treatment,
which did not come within the scope of the official’s duties, the principle of
total immunity for the subordinate would not apply. The question renained of the
extent to which asubordinate could take advantage of the exception prescribed by
law and justify unlawful conduct by invoking an alleged order froma superior to
carry outacts unrelated to his functions. Again, the issue was one that depended
onthe interpretation given by judges, who would have to base thensel ves on

| egi slation that was neither very clear nor very direct.

337. Turning to articles 3 and 8 of the Convention, the representative explained
the Procedure relating to extradition which existed in his country and pointed out
that a distinction had to be nade between the system of nornmal or usual extradition,
regulated by the law, and cases of extradition arising in exceptional circunstances,
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under the state of siege which had been proclainmed inorder to be able to nmeet the
di fficulties caused by the activities to combat drug trafficking. Wen Col onbia
received anapplication for the extradition of aforeign nati onal who had been
charged in another country, the Government wasrequired to request the opinion of
the Supreme Court ofJustice concerningthe extradition. Should that opinion be
unfavourabl e, the executive could notgrant extradition; should it be favourable,
the executive had the power to conply or notto conply with it. \Wen the
application for extradition concerned Col onbi an nationals, exceptions were

envi saged in accordance with international law, urderthe principle whereby, in the
legislative hierarchy of the country, international treaties had higher status than
national legislation. Wth regard to the nunber of extraditions recently granted
by Colonbia, the representative stated that six or eight persons charged with
infringing the legislation on drug trafficking had becen extradited to the United
States of Anmerica in accordance with the exceptional procedure established under
the state of siege.

338. In connection with article 4 ofthe Convention, the representative referredto
provisions relating specifically to torture which were contained in articles 217,
270 and 279 of the Penal Code.

339. Wth reference to articie 10 of the Convention, he stated that the
presidential adviser for the promotion of human rights had been very activewth
regard to the training and education in human rights questions of various sectors,
particularly the armed forces. In connection with article 15 ofthe Convention,
the representative stated that in Colonbia it was Eor the judges toassess the

val ue of confessions in accordance with the principles regulating evidence, which
were not defined by |aw but by doctrine and jurisprudence. However , the Colombian
Code of Penal Procedure stipulated that, in order to be valid, testinmony nmust be
free and spont aneous.  Confsssions obtained by force, therefore, did not satisfy
the criteria for admssibility of evidence provided by testinony.

340. In their concluding remarks, the menbers ofthe Commttee expressed the view
that, on the whole, Colonbia’s legal institutions seened sufficient to guarantee
human rights and to prevent and punish acts of torture. However, Col onbian

l egislation still needed to be inproved, reviewed and adapted to specific

provi sions of the Convention in a nunber of areas which concerned mainly the
following: the question of obedience by mlitary personnel to the orders of a
superior; extradition of persons who mght be in danger oftorture in their
countries; appropriate penalties to be applied to the offence of torture) effective
application of universal jurisdiction; procedures concerning nutual assistance in
legal matters to be provided to all States parties tothe Convention; education and
training on the prohibition against torture to be addressed, in particular, to

medi cal personnel: and neasures to guarantee that evidence in proceedi ngs was not
obtained as a result of torture. Finally, the Conmttee exprrssed the wishto
receive fromthe Col onbian authorities an additional report, pursuant to rule 67,
paragraph 2, of the Conmittee's rules of procedure, containing the statistics and
information requested during the consideration of the report, in particular with
regard to the nunber of persons extradited during the past two years, the number of
mlitary personnel conmtted for trial, and the fnrmand amount of conpensation
paid to victim cf torture

Chile

341. The Commttee considered the initial report of Chile (CAT/C/7/Add.2) at its
40t.h and 41st. neetings, on 23 Novenber 1989 (£AT/C/SR.40and 41).
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342. The report was introduced by the representative of the State party, who

poi nted out that Chile was in the final stages of a complex and difficult process
of denocratisation, The #irsgt landmark in the democratisation process had been the
adoption of the Constitution. The second had been the plebiscite of Oct ober 1988,
in which the people had decided that t he Presi dent should be chosen by direct and
conpetitive elections, which were due t o take place on 14 Decenber 1989, The third
landmark had been the referendum of 31 July 1989, which had helped to bring about a
consensus between t he CGovernnent, its supporters andthe opposition on
constitutional changes designedtolimt the powers of the executive in periodsof
constitutional energency.

343. The representative also stated that his Governmentwas determ ned to renedy
the m stakes that had been made in the field of human rights. He added t hat,
despite the many problems it faced, his Governnent had never ceased to co-operate
wi t h international human rights bodies on condition that Chile should be considered
under established procedures and not as aspecial case. Heregretted that the
General Assenbly and the Conmm ssi on on Human Rights had not yet accepted that

condi tion,

344. Menbers of the Committee expressed the view that the report was instructive
and thorough concerning the legislative and regul atory provisions that had been
adopted in Chile forthe prevention and prohibition oftorture. However, it

remai ned to be ascertai ned whether the Chilean Government had the will and the
capacity to enforce that legislation. They pointed out that they had received
reliable i nformation froma nunber of non-governmental organi zati ons whi ch
indicated that torture had continued even after Chile's ratification of the
Convention in Septenber 1988, and that further information would be necessary on
how i ndividuals could be protected in practice fromacts of torture perpetrated by
public officials,

345. In that connection, membersof the Conmttee w shed to know what was the |egal
mechani sm by neans of which the Convention was incorporated in Chilean |egislation,
how many police or military officers had been prosecuted for torture-related
offences in the past five years, how many had been found guilty and what penalties
they had received, how many applications had been made under the procedures of
ampare and protection during the past five years, how many of those applications
had been accwpted, what was the role that the executive played in the appointnent
of judges, and how judges coul d be disciplined or disni ssed.

346. Furthermore, it was noted fromthe report that in Chile there was a tine-limt
of 15 days for |odging an application with the court of appeal in whose
jurisdiction the act or arbitrary or unlawful omissioncausi ng theinjury had

all egedly been conmtted or occurred, and it was asked to what body a person could
apply after 15 days had el apsed.

347. In connection with article 1 ofthe Convention, reference was nade to the
reservation of Chile according to which the Chilean Government would apply the

I nter-Anerican Convention to Prevent and Punish Torture in cases where there was
inconpatibility between the provisions ofthat instrument and the United Nations
Convention against Torture. It was observed that, under article 1, paragraph 2, of
the Convention, a State could give preference to another international instrunent
only when that instrument contained provisions of wder application, and that the
reservation of Chile therefore did not appear admi ssible.
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348, With reference to article 2 of the Convention, members of the Committee
referred to the Advisory Commission set up by the Chilean Ministry of the Interior,
which dealt, inter alia. with guarantees for the treatment of prisoners, and asked
whether the Cémmission also had jurisdiction over military detainees, how many
complaints of violations of fundamental rights had heen received by the Conmm ssion,
whether complainants and witnesses were protected against ill-treatment or
intimidation as a consequence of complaints or evidence given, and to what body the
Commission was answerable. Carification was alsorequested on the terns and
conditions of incommunicado detention.

349. Members of the Committee referred also to the reservation made by Chile to
article 2, paragraph 3, of the Convention, in so far as tnat provision modified the
principle of “considered obedieace" established in Chilean domestic legislation.

It appeared from that reservation that a superior officer would be the only person
accountable for acts of torture whenever his order manifestly leading to
perpetration of such acts was confirmed by himinresponse to aquery by a
subordinate, and it was asked how many superior of ficers had been prosecuted in
recent years) and how many subordinates for that matter. It was observed that the
principle of *“considered obedience” in Chilean | aw seened to be designed to protect
i ndividuals and especially mambers of the armedforces from the consequences of
their actions, and not topretect society. Clarification was therefore requested
on this principle and on the relevant |egal provisions, which appearedto be

i nconpati bl e wich t he Conventi on.

350. Furthernore, nenber6 of the Conmttee noted that Chile had al so expreseed a
reservation in respect of article 3 of the Convention bacause of the “discretionary
and subjective” manner in which it was drafted, and they wished to know exactly
what the Government had meant by t.hat remark andwhether it intended not to apply
article 3 at all or to apply it only in a limited way.

351. Wth regard to article 4 of the Convention, it was observed that the penalties
est abl i shed by the Chilean penal Code for torture involvingnutilation or bodily
injuries seemed to be adequate; however, it was not clear whether that was so in
the case of acute suffering that did not entailbodily injuries, mutilation or
inability to work, or whether the infliction ofacute nental suffering was
expressly prohibited under the Penal Code. It was observed also that the Code of
Mlitary Justice, while it established penalties for nenber6 ofthe arned services
who used viol ence agai nst persons under arrest or detention in order to obtain
information from them, did not mention penalties forusing violeuce for other
reasons, Such as puni shnent.

352, In connection with article6 5 and7 of the Convention, it was asked whether
Chile could confirmthat it had established it6 jurisdiction over all the offence6
mentioned in the Convention except those covered in the article6 fromwhich Chile
had expressly derogated. |t was asked, in particular, whether a foreign nati onal
who was all eged to have cormitted acts of torture in another State and had been
arrested in Chile woul d oe prosecuted by the Chilean authorities if, for some
reason, he could not be axtradited. Information was al so requested on | egal

provi sion6 which,, in addition to the Bustamante Code referred to in the report,
could ensure full conpliance by Chile with article 5, paragraph 2, of the

Convent i on.

353. Simlarly, in connection with article 9 ofthe Convention, it was asked
whet her the necessary |egal basis existed in Chile to give the greateot mmasure of
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assistance in respect of crimnal proceedingsto all States partimes to the
Convention and not only to those bound by the fiustamante Code.

354. Wth regardto article 10 of the Convention, information was requested on what
was beingdone in Chile to educate | aw enforcer nt personnel and doctors about the
prohibition against torture andto nake public wupinion aware of the provisioas of

t he Convention,

355. Wth reference to article 11 of the Convention, menbers ofthe Commttee

wel comed the co-operation of the Chilean Government with the International
Conmittee of the Red Cross (ICRC) in the inprovenent ofprison conditions, and they
asked for more information in that respect, as well as onthe regul ati ons govering
conditions of detention. They al so wi shed to know whether a systematic review of
places of detention by nagistrates existed in Chile and whether the United Nations
Standard M ninmum Rules forthe Treatnent of Prisoners were accepted and
incorporated inChilean ‘| egislation.

356. Wth regard to article 12 of the Convention, nenber6 ofthe Coomittee referred
to reported allegations of cases of torture and asked whether offender6 had al ways
been properly prosecuted, whether it wa6 truethat all secret file6 of the National
I nforantion Agency were about to be destroyed, what disciplinary measurs coul d be
taken orcrimnal charges brought against official6 guilty ofill-treating
detainees, and whether statistics existzd on the number of such officials.

35"1. Turning to article 14 of the Convention, nenber6 of the Commttee wished to
know whether in Chile the State was legally a6 well as morally responsi bl e for acts
of violence conmmtted by public official6 against its own citizens, and whether it
was tho offender orthe State that had to provide conpensation to the victim  They
al so asked how many parsons had been convicted under article 410 of the Penal Code
establishing conpensation to be provided by the offender to the victim how many
persons had been conpensated in accordance with thatarticle, whether the lust part
ofthat article meart that a torture victimwho had enough noney woul d not receive
conpensation, apart fromnedi cal expenses, even if he was di sabl ed as aresult of
the torture and whether a victimcould obtain conpensation for noral injury or
mental disturbanco resulting fromtorture.

358. With reference to article 15 of the Convention, nmenber6 ofthe Conmittee noted
fromthe veport that only a confession nmade before a judge wa6 adm ssi bl e as
evidence in Chile and that such a confessicnnust conply with all |[egal formalit'es.
tn that connection, they asked whether the same was true ofcase6 tried by mlitary
courts, whether the exam ning nagistrate was present in such cases, whether any

evi dence obtained under coercion could be accepted by the courts, what was the
moechanism by nean6 of which evidence was obtained, what was thelength of pre-tria
detention, what wan the procedure foliowed fromthetine of arrest ofa suspact,

t hroughout prelimnary inquiries and investigations to sentencing, and what
guaraatees were avail able to persons suspacted, charged and sentenzed. It was al SO
noted that Police Department, officer6 were forbidden to engage in act6 of violence
intnnded to obtain statements ¢rom a detainee, and it was asked whethermlitary
officers were subject to thesame regulations and whether persons detained by the
mlitary were i mediately brought before a judge, in thesame way a8 those detained
by the police.

359. In hi sreply, the representative of Chile referred toa series of
-;omplementaxy Measure6 taken by hi 6 Government to reinforce and nake effective the
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application oflegal provisions forthe prohibition and punishnent of unlawf ul

acts. Those neasures included the ratification and incorporation in donestic

| egislation of several international human rights instruments, the Government’s
co-operation with the Special Rapporteur orthe Comm ssion on Human Rights, who had
made six visits to Chile, the establishnent ofthe Advisory Conm ssion under the
Mnistry of the Interior follow ng a recommendation by the Special Rapporteur, and
co-operation with the ICRC in respect ofconditions in detention places. The
representative also provided details of the Chilean |egal framework and referred,

in particular to article 19 of the Constitution of Chile, which dealt with the
constitutional safeguards applicable to all inhabitants of Chile, and to the
provisions of article 150 of the Penal Code, dealing with penalties applicable to
acts of torture, He pointed out that, in two recent cases, a police official and a
security officer who had been tried and convicted of acts of torture which had
caused death had been sentenced to capital punishment, which had been carried out
in both cases. As for the results of proceedings instituted against those who had
perpetrated the of fences covered by the Convention, he informed the Commttee that,
out of the 130 trials held, there had been a final decision in 32 of them

including 4 death sentences; 80 cases were still pending and in 18 the accused had
been di schar ged.

360. The representative then described the process ofincorporation of
international instrunents in Chilean donestic |law. By that process, those
instruments acquired the sane status as national |laws and had priority over
ordinary legislation. An amendment to article 45 of the Constitution of

30 July 1989 nade it obligatory for the organs of the State to respect and pronote
rights guaranteed by the Constitution and by international instruments ratified by
Chile. The Convention against Torture therefore had constitutional status and
coul d be directly invoked before the courts. Mreover, Chilean |aw nmade provision
for a whole series of judicial remedies. |In the case of some of them their
exercise had been restricted or suspended during states of energency, but the
powers conferred upon the executive during states of emergency and all renedies

wi t hout exception were nowfreely available, The representative al so provided
information on the structure of the judiciary and the conposition ofthe courts in
Chile, The highest judicial body was the Supreme Court; its nenbers were chosen by
the executive from anong the judges ofthe courts of appeal.

361. The mlitary courts formed an integral part of the general judicial system and
were subject to the jurisdiction of the Supreme Court in the same manner as civi
courts. The jurisdiction of the mlitary courts had been broadened because the
nunber of of fences punishable under the Code of MIlitary Justice had increased in
accordance with certain laws. The increased workload of the mlitary courts had
detracted fromtheir effectiveness, thereby giving rise to a grave problem 1In
general, judges were responsible for the acts performed by themin the exercise of
their functions, and those who failed in their duties were therefore liable to

puni shnent ,

362. The representative pointed out that the time-limt of 15 days had been set for
the application of the remedy of protection, a procedure which had a sunmary
character; however, on expiry of that time-limt, the applicant could have recourse
to other renmedies, such as amparo.

363. In connection with article 1 of the Convention and the reservation made by

Chile concerning its application of the Inter-Anerican Convention to Prevent and
Puni sh Torture, the representative explained that it had been agreed anmong the
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Anerican States that, in case of inconpatibility, the rules enbodied in regiona
instruments prevailed over those ofinternational instruments. Nevertheless, since
t he provisious Of the Inter-American Convention and those of the United Nations
Convention were essentially identical, thereservationformulatedbytheGovernment
of Chile was purely theoretical

364. withregard to all the reservations formulated by Chile to the Convention, the
representative pointed out that they had been | odged by the Chilean Governnent
partly for reasons of substance, partly for procedural reasons, and partly also
because the present Government of Chile was about to be replaced by another
government to which it wished to | eave the entire responsibility of deciding
whether it agreed to be bound byall the provisions of the Convention and thus to
withdraw the reservations

365. Referring to article 2 of the Convention, the representative stated that the
Advisory Comm ssion of the Mnistry of the Interior consisted of independent
persons chosen for their special know edge or abilities, who made reconmendations
to the Mnistry, to which the Commission was answerable. The Commission coul d al so
propose neasures of assistance to possible victims. [Its reports could be nade
available to the Committee. The representative further explained the terms of
incommunicado detention which could be ordered by the exsmaiag nagistrate for a
period not exceeding five days, or 10 days for certain grave offences such as
terrorist acts. 1Im order to avoid abuse, the exam ning judge coul d order further
incommunicado detention only with the consent of the court of appeal. A law would
soon be promul gated which woul d specify that a prisoner in incommunicade detention
could at all tines be visited by docters Or repreeeatatives of the | CRC

366. Wth regard to guestions raised in connection with the reservation of Chile to
article 2, paragraph 3, of the Convention, the representative explained the

di fference between “duty of obedi ence”, meaning that a subordinate who obeyed an
order from asuperior was always exonerated fromcrimnal responsibility, and
"consi der edobedience”, established in chilean | aw, neaning that a subordinate Who
received an order manifestly leading to the perpetration of an of fence had both the
right and the duty to query that order. |f the superior confirnmed the order. the
subordinate had to carry it out, but he eould no |onger be held responsible. with
regard to torture, it was am offence for which there was al ways a person
responsible, and that was why the Chilean Governnent had fornulated a reservation.
in order to reconcile the principle of exoneration of responsibility established in
its domestic |egislation with the obligations arising fromthe Convention

367. Wth regard to the reservatiou of Chile toartizie 3 of the Convention, the
representative Statedthat, in the view of his Govermment, no State was eatitled to
pass judgement On the internal situation of another country and to assume that a
persoa Who had been the subject of an order of expul sion, refoulement or extradition
ran the risk of being tortured. However, the Chilean Governmenthad formul at ed

only a formal reservation and had never declared that it would not apply in

subst ance theprovisions Of article 3 of the Convention.

368. Turning to article 4 of theConvention, the representative explained that the
basic penalty laid down in article 150 of the Penal Code was suppl emented by a
penal ty whose gravity was proportional to the effects of the act committed, Thus
if the offence resulted in serious bodily injury, the penalty specified in
article 150 of the Penal Code had to be supplemented by another penalty
corresponding to the type of injury caused, in accordance with the principle of
non- concurrence of penalties.
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369. With regard to articles 5 and 7 of t he Convention, the representative reterred
to the relevant provisions of the Chnvention oa Private Intornational Law known as
the Bustamante Code to which Chile was a party, adstated that, in case of
inconmpatibility between the provislons of the Convention againet Torture concerning
extradition or prosecution ofa person alleged to have conmtted act8 ortorture
and tae provision8 of the Bustamante Code, Chile had opted for applying the

provi sion8 of the Code, which constituted an obligetion contracted earlier.

370. In respect of article 10 of the Convention, the representative stated that all
the international and national legal provisions concerning human rights, aswel| as
the question oftorture, received wide publicity in his country. They were brought
to the attention, in particular, of |aw enforcement officials.

371, Wth reference to article 11 ofthe Convention, the representative provided
detailed information on the activities carried out in Chile by ICRC to protect
det ai nee8 and inprove their condicicns of detention, Appropriate proceedi ng8 had
been instituted onthe basis of reported ill-treatment. However, the nunber of
such al |l egati on8 was decreasingan® concerned only isnlate” cases. Visits to
detai nee8 by the | CRC applied to prisoners tried and sentenced by mlitary courts
and to prisonershel d i ncommuni cado under certain conditions. In addition, the
repreeentative referred briefly to disciplinary punishmentu within the prison
system whi ch were subject to the control of the conpetent court, Physical

puni shment was forbi dden. Provisiounal release during the proceeding8 could be
granted toan accused person except inthe caseof certaintypus of ofifence. A
system of seni-liberty had alsobean recently introduced. The Mnistry of Justice
supervised conditions of detention with the assistance of the I‘rectorate-General
of the PrisonService. Periodic inspuctions were organized by the Mnistry of
Justice, the Suprene Court, the Court of Appeal and the ICRC.

372. In connection with article 12 ofthe Convention, the repreeentative referred
to the co-operation ofhis Government With the Special Rapporteur of the Commission
on Human Rights in respect of allegations oftorture in Chile. He stated that ha
woul d transmitto his CGovernnent aay information available to the Committee
concerning concrete facts and he woul d ask his Governmentto investigate those
cases. Furthernore, a law providing for the dissolution othe Nationa

| nformation Agency woul d be pronul gated shortly. The Agency's archives woul d not
be destroyed, but would be handed over to the competent authority. Part of the
archives, in particular those relating to national defence, would remain
confidential.

373. Wth regard to article 14 of the Convention, the representative referred to
article 19 of the Chilean Constitution providing for reparation to be grented by
the State to any person who had suffered material or noral injury from erroneous or
arbitrary trial or sentence. Conpensation wad assessed by a judicial decision. In
repect of coercion or torture, the responsibility ofthe State and the direct
responsibility ot he perpetrator of the act were involved. Two types of action
emerged fromsuch an offence: a crinmnal action to punish the perpetrator and a
civil acticn to obtain reparation of the injury suffered, which could be either
material or noral. In addition to monewary conpensation, the victimwould be
entitled t0 assistance for rehabilitation, including nedical assistance.

374, Wth regard to article 15 of the Convention, the representative pointed out
that confessions obtained by coercion had no val ue as evidence and that the legal
rul es governing the question of proof and the weighing of evidence were the sane
for the civil and mlitary court;
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375, In concluding the consideration of the report, the members of the Committee
thanked t he Governnent of Chile for the dial ogue that had justtaken place and
expregsed the hope that it would continue, if possible, in the coming year. They
also welcomed the co-operation established between the Chilean authorities and the
ICRC as well au the statement to the effect that the reservations formulated by
Chile could be reconsidered at a later stage. They pointed out, however, that the
situation in Chil e was not yet satisfactory, Since cazes of torture continued to
occur. In that connection, they wished to draw the attentioa of the Chilean
Government in particular to allegations of torture in Chile reported to the
Conmittee by non-governnental organisations, such as Amnewty International and the
Wrld Organisation againstTorture, Furthermore, pursuant to rule €7 , paragraph 2,
of its rules of procedure, the Committee wished to obtain an additional report £xom
the Chilean authorities containing, inter alia, conplete data and statistics on
recent cases of persons subjected to torture, on the proceedi ngs initiated against
thr perpetrators and on conpensation grantedto victims. |n addition, the members
of the Comm ttee expressed concern at the fact thatthe mlitary courts were
finding itdifficult to deal with all the casesretersed to them and they observed
that the situation with regard to information and training of Chilean public
officials in t he matter of prevention of torture was still unsatisfactory. Finally,
the Commttee wel coned the offer of the Chilean representative t o provi de themwith
some of the reports prepared by the Advisory Commission or the Ministry of the
Interior.

Senegal

376. The Commttee exam ned the initistreport of Senegal (CiTsC/5/h44.19) at its
44th and 45th neetings, held on 24 April 1990 (CAT/C/S8R.44 and 45).

377. The report was introduced by the representative of the Stats party, who
referred to the active role his country had played in the drafting of the
Convention and said that a group of Ssnegalese | awyers was involved in the
preparation of a draft African convention fortho prevention ortorture, which was
i ntended to supplenent the protection machineryset up under the AfricanCharter on
Human and Peopl es’ Raghts.

378. Highlighting different parts of the report, the representative said that,
under article 79 of the Constitution, the provisions of the Convention had been
incorporated into Ssnegal eue donestic law andcould as a result hedirectly cited
before the courts and adnministrative authorities, A though the Cimnal Code made
no specific mention of torture, its constituent elenments were nevertheless taken
into account under the generic term“assault and battery”. In addition, violations
of the physical integrity of human beings were severely punished.

379. Since the risk of torture and ill-treatnment was greatest during periods of
custody, an act dated 27 February 1985 had considerably reorganised the system of
custody. For exanple, it could not exceed 48 hours except where an extension was
granted on the witten authoriaation of the State Prosecutor, and the grounds were
to be comunicated to the person concerned, who, noreover, had the option of being
exam ned by a doctor at his orher request or that of his or her counsel or any
other person. The representative added that articies 56 et seq. ofthe Code of
Crinminal Procedure, which dealt with those matters, were properly applied in
practise, as could be seenfroma decision taken by the Indictnments Division of the
Dakar cCouctof Appeal on 25 January 1990, annulling a prelimnary investigation
procedure because of conplaints of brutality during custody. Pointing out that
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there was also a risk oftorture or ill-treatment in places ofinprisonnent, the
representative referred to variousprovi sions ofa 1966 decree concerning

condi tions of imprisonmeut which, in particular, prohibited prison staff from using
violence against prisoners, insulting themor using rude |anguage in speaking to
them and made provision for medical supervision of the state of health of all
prisoners,

380. Lastly, the representative added that, while it was permssible for
restrictions to be placed on the exercise ofsomepublic freedons in certain
exceptional circunstances, such as the introduction ofa state of energency or a
state of siege in cases of public danger threatening the existenceof the nation,
the exceptional powers thus granted to the security forces did not allow themin
any circunstances to torture individuals or inflict cruel, inhuman or degrading
treatment upon them

381. The nenbers of the Commttee commended the Covernment of Senegal on its
conprehensive and informative report and enphasised that the exhaustive infornation
it contained and the oral introduction that had been provided gave a clearer
picture ofthe context in which the Convention was applied in Senegal

382. Wth reference to the legal franmework forthe application of the Convention in
Senegal,the nenbers sought further information concerning the direct application
of the provisions of the Convention in Senegal, bearing particularly in mnd the
clause in the Constitution providing that international treaties were directly
applicable subject to their inplenentation by the other party. They w shed to know
what wasthe ago ofmajority in crimnal matters; in how many cases individuals had
been prosecuted for offences against State security; and in what way the
supervision of the president of the departnental court by the State Prosecutor
could be reconciled with the principle of the separation of powers. Carification
was al so requasted on factors and difficulties that mght affect the application of
the Convention and on the practical application of its provisions,

383. Wth reference to article 16 ofthe Cimnal Code, which provided that a wonan
sontenced t0 death who declared that she was pregnant could not suffer the penalty
until after giving birth, it was pointed out that such a provision could be |ikened
to cruel, inhuman and degrading treatment and that the time had perhaps come to
abol i sh the provision once and for all. Mre generally, since no death sentence
had been carried ou~ for 20 years, it was asked whether that inplied that the nost
serious offences had been decriminalized and whether, since it appeared that the
corresponding |legislative provision had fallen into disuse, there were plans to
abrogate it.

384. Concerning article 1 of the Convention, menbers of the Commttee asked whet her
the Crimnal Code prohibited not only acts of violence, but also the threat of such
acts.

385. Concerning article 2 of the Convention, supplementary information was
requested concerning |egal guarantees of the protection of fundanental rights when
crisis situations led the authorities to take exceptional measures. Qarification
was al so sought concerning the real significance of paragraph 141 ofthe report,
bearing in mind article 315 of the Crimnal Code, under which there was no crime o1
of fence when nmurder or bodily assault had been prescribed by |aw and ordered by tht
lawful . authorities. In that regard, it was asked whether such a provision could be
used to justify corporal punishnent.
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386, Concerning article 4of the Convention, the nenbers othe Committee wighed to
know whet her articles 334 and 337 of Senegal’s Crimnal Code, punishing illegal
arrest6 and abductions conmtted by individuals, also applied to acts conmtted by
public officials.

387. Concerning article 10 ofthe Convention, the nenber6 conmended the efforts
made by Senegal to provide training courses on human rights for staff ofthe police
and the prison admnistration, and w shed to know whether there wereplan6 to
extend such training to nedical and nursing staffand to mlitary personnel. It
was al so asked whether the inplementation ofthe planned refornt of the Nationa
Judi cial Training School had begun

388, The menber6 of the Conmttee sought additional information on the

i mpl ementation of article 11 of the Convention. Concerning conditions of custody
in particular, clarification was requested on the concrete application of article 55
of the Code of Crimnal Procedure, under which persons who mightbe able to give
information of usefor an investigation or persons whose identity needed to be
established could be placed in custody. It was al so asked whether person6 placed
in custody were held inprem se6 specially designated for that purpose: whet her
they could be held insolitary confinement; whether the nedical exam nation they
had a right to request could be carried outby a doctor of their choicer whether

t he grounds for the detention in custodywere notified to the personconcerned
orally or in witing; and at what tine an accused person had theright to the
assistance of a lawer. Carification was alsosought onthe type of supervision
to which crimnal investigation offcerswere subject; the nunber of prison
establishnents in Senegal: and the treatment ofpersons in detention, particularly
those awaiting trial. In that regard, twas askedfor what reasons foreigner6
accounted for nore thanl2 per centofthe prison popul ation; whether prisons were
overcrowded; whether there were political prisoners in Senegal and, if so, in what
kind of establishnments they wer.. held.

389. Concerning article 12 of the Convention, the nenber6 asked how many public
servant6 and other official6 had been prosecuted for illegal acts of torture or
detention, and whet her exanples could be provided of prosecuti on6 of such persons.
Gting an Amesty International report referring to allegations of act6 of torture
carried out by menber6 ofthe security services against persons suspected of

bel onging to a Casanmance separatist novement, the nenbers pointed outt hat

article 12 of the Convention placed an obligation onStates parties to undertake an
inmpartial investigation wherever there was reasonable ground to believe that an act
of torture had been commtted, and asked what the Government’s position wa6 in that
regard. They also asked whether, aside fromthe often very lengthy judicia
procedure, an admnistrative procedure existed for the examination of such

al | egati ons.

390. Concerning article 13 of the Convention, information was sought on the nunber
of conplaint6 | odged concerning act6 of torture, the procedure followed after the
| odging of such conplaints, and whether such offence6 were tried in specific courts.

391. darification was also requested concerning the realieation ofthe right of
victiné to conpensation, and the principle that evidence obtained byforce could
nut be used in legal proceedings, in accordance with articles 14 and 15 of the
Convent i on.
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392. Lastly, regarding article 16 of the Convention, the menber6 asked for
information on the application of the punishment of hard labour for life laid down
in article 7 ofthe Sanegalese Cri m nal Code.

393. In reply to general questions raised by members of the Commttee, the
representative ofthe State party explained that article 69 of the Senegal ese
Constitution. whichreferred to the incorporation of international instruments into
Senegalese donesti c law, mainly concerned bilateral agreenents. Furthernmore, since
Senegal had ratified the Convention against Torture w thout reservation6it should
therefore have no difficulty in incorporating the relevant provisions into its
donestic law. Replying to other questions, hestated that special |egislation
applied to mnors between the ages of 13 and 18 and that children below the age o
13 coul d not be placed in detention in any circunstances. Healso agreed that the
system according to which t.he President ofthe departnental court could performthe
functions of a Deputy State Prosecutor violated the separation of power6 of the
Mnistry of Justice and the Department of Public Prosecutions. The arrangenent

was, however, nerely a transitional one accounted for by the shortage of qualified
magi strates and was in the process of being rectified.

394, Turning to questions raised in connection with the death penalty, the
representative enphasised that nosuch sentence had beeninposed in hi6 country for
20 years; that no woman (pregnant or otherwi se) had ever been executed in Senegal
and that capital punishnent could therufore be said to havebeenabolished

de facte. Furthernore, the President of Senegal had solemly declared that the
death penalty woul d not be imposed during the rest of his termofoffice. The fact
that a pregnant woman sentenced to death could not be executed until her child had
been born was not a cruel punishia»nt because, in actual practice, the death penalty
wa6 nolonger applied.

395. In connection with article 1 of the Convention, the representative stated that
the Penal Code was being revised and that the new version would contain aspecific
reference to torture as defined »y the Convention

396. In response to questions raised by nenbers in connection with article 2 of the
Convention, the representative emphasized that the safeguards surrounding any
suspension Or restriction ofconstitutional rights were strict and adequate. He
added that article 315 of the Penal Code could only be invoked if the order was
itself legal. Consequently, any officer who carried out an order to commt anact
of torture, which by definition was illegal, would be crimnally responsible and
liable to disciplinary measures

397. Wth refererze to questions raised by menber6 concerning article 4 of the
Convention, the representative pointed out that, by virtue of the principle of
equality before the law, the same provisions applied to public officials, including
the police and gendarnmerie, as to private individuals.

398. Wth reference to questions asked in connection with article 10 of the
Cunvention, the representative agreed that human right6 instruction for doctors and
army personnel mght be incorporated in the draft lugislation being prepared on

that subject and Stated that he would transmt the recommendativn to his Governnent.

399. Wth regard to questions raised in connection with article 1. of the

Convention, the representative stated that Senegal ese |egislation carefully defined
cases in which a custody order could be issued. In that regard he enphasised that
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persons detai ned incustody were nothel d i nconmuni cado, but were kept in sections
of police stations set aside forthat purpose; that they coul d receive visits and
were given medi cal attention; that they had tobe informed ofthe reasonsfor the
cust ody order: and that medi cal examination to verifyal | egati ons oftorture were
impartial. In flagrante delicto case6 there was a requirenent that the case be
tried as soon as possible, that the accused be inforned of his right to counsel and
that he should have three day6 to prepare hisdefence. There was however, no
provi sion foraccess to a |lawer during the prelinminary inquiry, access being
granted once charges had been made, Responding to other questions he pointed out
that as foreigners constituted anestimated 15 to 20 per cent of the entire

Senegal ese popul ation, the figure of 12 per cent of the prison population was not
excessive; thatdetention in custody could not, in principle, exceed six months;
that detainees’ rights to visits and correspondence were protected by law, and that
one net hod whi ch had been adopted to reduce the problemof prison overcrowdi ng was
the granting of presidential pardon6 and ammesties on the National Day and atthe
New Year. Although there were nopolitical prisoners in the |egal sense ofthe
term special detention centres existed for person6 accused of crines of a politica
nature and in other establishments there were special prem ses where such persons
enjoyed nore favourable treatnment than ordinary detainees.

400. Wth reference to questions raised in connection with article 12 ofthe
Convention, the representative drew the Commttee’s attention to the fact that
there werevery few specific cases in which allegations of torture by the police
had been found to be true but, when they had, the persons responsible had been
punished to the full extent ofthe law, Hefurther stated that the allegations in
the Amesty International report that torture had been used in Casamance concerned
a nunber of separatists who had attacked the police and that sone separatists had
died in the attack. Those who had been arrested had bean properly brought to tria
and had received fair trials. Furthernore, the delegation of the Internationa
Committee ofthe Red Cross inDakar had been gi ven constant access tothe persons
arrested and sentenced. He added that |ike any demobcracy, Senegal required that
political demands should be made legally through political parties. He also

expl ained that the Government Attorney was responsible for nonitoring custody
orders; that State prosecutors were instructed tomake visits without notice to
gendarnerie brigade headquarter6 to check the conditions in which persons Were
being held in custody.

401. Wth regard to article 13 of the Convention, the representative explained that
most prosecutions for acts of torture were undertaken on the initiative ofthe
Departnent of Public Prosecution, that torture cases were tried by ordinary judges
in ordinary courts and that, to his know edge, no cases of torture had ever been
brought before the s~ate Security Court.

402. In connection With articles 14 and 15 of ths Convention, the representative
stated that in sone circunstance6 rehabilitation was a right end that in others, a
request had to be made to the court in which the prosecution was being held. He
added that although the Iaw nmight not specifically set out which mean6 of obtaining
evi dence was prohi bited, Senegal ese courts applied certain general principle6 with
the result that evidence obtained by means of terture would be hel d i nadm ssi bl e.

In a case of torture, rehabilitation would be as of right.

403. Finally, with reference to article 16 of the Convention, the representative

said that persons detained pending trial were not required to work and that prison
| aw provi ded that there should be just renuneration for any work done. Hard | abour
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was anoutdated penalty and Senegal planned to replace it by incarceratica. |In the
interim, prisoners sentenced o SUCh a penaity s@rved their sentences in the same

eatablishments and under the same conditions a6 those sentenced to incarceration ]
al one. ;,

404. In concl udi ng the consideration of the report, t he nenber8 of the Committee 1
once again congratulated the representative of Senegal on his oral introduction and
replies to the questions asked. They, however , expressed concern with respect to
someprovi si ons incurrent Senegal ese legislation, especially regarding the death
penalty, and requested the Senegal ese Governnent to provide anadditional report,
pursuant to rule 67, paragraph 2, ofthe rules ofprocedure, responding to
questions raised on the nunber of case8of public officials sentenced for torture,
on the way the plan8 for waningand informati on werebeing carried out and to the
request for statistics onprison establishnents.

405, The representative assuredthe Conmittee that his country would do everything
possible to execute the provisions ofthe Convention, which it had ratified w thout
reservation. |t wculd continue to follow with interest the Conmittee's efforts to
eradi cate the odious crimeof torture, and would provide the additional information
requested by the Commttee.

Tunigis

406. The Commi ttee considered theinitislreport orTunisia (CAT/C/7/Ad4.3) at its
46th and 47th neetings, held on 25 April 1990 (CAT/C/SR.46 and 47).

407. The report was introduced by the representatives ofthe State party, who
enphasi sed that since 7 Decenber 1987 a series ofrefornms and & set of neasures had
been aaopted in Tunisia that had made it possible to assure political stability, teo
consol i date denmocracy and to strengthen civil and political rights. Int hat

context, the ratification by Tunisia, on 23 Septenber 1988, ofthe Convention
against Torturo and G her Cruel, Inhuman or Degrading Treautment or Puni shnent

Wi t hout anyreservation being entered on articles 20, 21 and 22 was a | ogical

sequel to its earlier conmtments and confirmation of its attachment to universal
values.

408, After descri bing the legal order of Tunisia, the representative said that
Tuni si an positive | aw abounded iniegislation that punished torture in all its
form8 and t hat the machinery for saf equardi ng hunman rights established in Tunisia
guaranteed the full and conplete application ofthe Convention against Torture. He
referred tot he measurestakentoensurethescrupul ous inplenentation of the new
| egi slation and especially theConvention sgainst Torture, including: the

regul ation of police custody and pre-trial detention; the elimnation of the State
Security Court; the abolition of forced labour; the amesty of prisoners convicted
for offencesconmtted on political or trade union grounds before 7 Novenber 1987,
and the authorization granted for Amesty International to open asection in
Tunisia. He drew the attention of the Commttee to the fact that at the present
time there was not a single political prisonerin gaol and that since

7 Novenber 1987 no person sentenced to death had been execut ed.

409. In conclusion, the representative ofthe State party said that clearly agreat
deal of work still needed to be done in order to ensure that everyone fully enjoyed
the rights conferred on himin the best possible materialcondition6 and that at

present the concern of the Governnent and the Tunisian law-maker,convinced of the

o e
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essential role ofthe law in effecting the transition from words to deeds, was to
consolidate the rights of the individual and individual freedont by new | ega
instrunents

410. The nmenbers of the Commttee wel coned with satisfaction thereport of Tunisia
and the representative ' s statement, which had rounded off the information contained
in the report. They comrented thatthe informatic.a provi ded showed that the
changes that hadcome about inTunisia in 1987 had strengthened human rights in

that country and had produced reformsthat were directed along the lines of the
provi sions of the Convention agai nst Torture.

411. At the sane time, clarification8 were requested on certain poiuts and
especially on the character andthe | egal significance of the “Nati onal Agreement";
on the conpetence and | egal statusof the Tunisian Human Right.8 League and on the
principle of dualjurisdiction adopted in Tunisia,. Referring to the inplenentation
of the Convention in Tunisia, menber8 ofthe Conmmttee inquired about the |ega
criteria on which the classification ofl egal standards was established, according
to whichthe conventionsratified by Tunisia occupied an intermediate position
between the Constitution and the ordinary laws; what was the practice for the
application of provisions ofthe Convention by the appropriate courts and
particularly in the event ofconflict between its provisions and existing |ega

st andards) whet her the publication of the Convention inthe Journal Officiel was
sufficient to ensure its dissem nation adequately within the country. Menber6 also
wi shed to know how the |egislative nmeasures enacted by the Tunisian Government had
been applied inviewof the brief period oftine that had el apsed since the change
that had occurred in7 Novenber 1987 and whether the Governnent had come up against
obstacles Or opposition in that regard.

412. Wth regard to article 1 of the Convention, nenber6 requested additiona

ir Jormation on the death penalty, which was still inexistence in Tunisia, and in
particular on the cases in which that penalty could be carried out; whether it was
actual |y pronounced; on how and under what conditions it was carried out; and on
how many cases the death penalty had been pronounced. They also w shed to know
whet her individuals had been sentenced to corporal punishment and whether, in
certain circunmstances, prisoners could be held incomunicado and, if that were the
case, on what grounds and for how | ong,

413. In connection with article 2 of the Convention, menber6 asked whether persons
arrested were treated in accordance with the United Nation8 Standard M ni mum Rul es
for the Treatnent of Prisoners; what were the conditions ofdetention prior to
November 1987 and what were the measures that had led to an appreciable and rapid

i nprovement in these conditions inthe years 1988 to 1990. darification6 were
requested on the régime of detention in “sem -open” prisons; on the nunber of
prisons and the nunber ofprisoners inTunisia. They also inquired whether there
was a problem of overcrowding in the prisons in Tunisia, asoccurredinmanyother
countries: the conditions under which solitary confinenent as a disciplinary
measure was effected, whether there were remedi es agai nst that measure, and whet her
it was subject to supervision; the conditions, procedural and financial, for
carrying out a nedical exami nation requested by persons held in police custody; the
conditions ofdetention for female prisoners with children up to the age of three;
the distinction drawn between “re-educational work” and “forced | abour”

414. In connection with the application of article 4 of the Convention, nenbers of
the Commttee asked for clarification6 ou the provisions of the Penal Code dealing
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W th msuse of authority by public officials and inquired as to when these new
provisions had been i ncor porated intot he Penal Code.

415, with reference to article 5 ofthe Convention, menbers of the Conmittee,
noting that the application of paragraph 1 of that article did not appear to give
rise to any difficulty in Tunisia, commentedthat the report did not state clearly
whet her the provisions of paragraph 2 were alsodirectly applicable and asked for
addi tional information.

416. In connection with the application of article 7 of the Convention, menbers
commented, Wi t h referencet 0 par agraph 114 ofthe report, that thedefinition of
torture contained therein was morerestrictive than the definition appearing in
article 1 of the Convention, sincetorture mght |eave no visible |esions and cause
only nental trauma, and they inquired how that question was regul ated by Tunisian
law.  They al so asked how many conpl aints had been made in such cases.

417. Concerning the application ofarticle 10 of the Convention, nenbers of the
Committee wished to know whether the training programe for police and prison
personnel included instruction relating to torture and ill-treatnent] whether
similar instruction wasprovi ded for doctors, armnmy personnel and security forces,
They al so asked whether courses on human rights were provided in university
teaching progranmes in general and in law faculties in particular. Noting with
interest that in hospitala, forensic services were provided by specialised medical
personnel who carry out nedical examinations ot the corpses ofvictinms ofviolence
or torture, they asked whether their existence did not nean that torture continued
to be practised, and how manycases of torture had been reported or noted afterthe
reforms introduced in 1987.

418. Wth regard to the application of article 11 of the Convention, members of the
Committee, noting that under Act No. 87-73 of 26 Novenber 1987, amendingthe Code
of Criminal Procedure, police custody ofasuspect could not exceed four days
unless the Public Prosecutor decided to extend it,asked about the treatnent to

whi ch the person being held during these four days was subjected and, in

particul ar, whether he coul d be held incommuni cado. They al so inquired about the
respective nunber of prisoners serving sentences or awaiting trial held in Tunisian
prisons.

419. Wth raference to article 12, nmenbers ofthe Commttee asked whether security
officialsor nenbers of the national guard had recently been the subject of
inveztigationg, prosecutions or convictions aud, if that were the case, frthe
Conmittee to be provided With relevant statistical dé&a.

420. I n connection with article 14 of t he Convention, menbers of the Comm ttee
asked fordetails about the physical and psychological rehabilitation of victinms of
torture and of the opportunities existing for victins oftorture to obtain
compensation and toavail thenselves, incertain cases Of | egal aid.

421. Wth regard to the application of article 15 of the Convention, menbers of the
Commiztee asked, Wi th reference t.o paragraph 157 of the report, whether it would
not be better in this case to apply directly the provisions of article 15 of the
Convention, which did not call for intervention by a judge.

422. The representative of the State party, in response to the general question6
raised by the nenbers, declared that the questions put in connection with the
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consideration ofthe initial report of Tunisia had been pertinent in that they drew
attention to the work which still had to be done in order to improve Tunisian

| egi sl ation, Ho clarified the relationship between the Tunisian Constitution,
international conventions and Tunisian internal law, stating that duly ratified
international agreenents had legal atanding higher than internal laws. He said
that difficulties occasionally arose in applying certain provisions of

international conventions, in particular, in connection with drafting the necessary
decrees and regul ati ons and putting them intoforce. However, he pointed out that,
in general, Tunisia had experienced nmjor difficulties inapplying international
conventions, and that nochanges inits Constitution had been required. The
representative provided the Conmttee with detailed informatiou on the legal status
and the val ue of the *“National Agreement”, as well as on the status and competence
of the Tuni sian HumanRi ghts Leaque.

423, The representative of the Btate party described in detail the procedures for
dealing w th human rights violations and, moxe specifically, for inplenenting the
Convention against Torture, and gave explanations on the conflicts that existed
between the Penal Code, the Code of Crimnal Procedure and international
conventions. As for the principle of two jurisdictions established in Tunisian
judicial law, he gsaid that the principle was morephil osophical than |egal in

tenor; a6 in many other countries, the system of justice had been so organised that
it guaranteed people’ 6 rights and pronoted the interests of sound justice.

424. 1ruining to the questions raised in connection with specific articles of the
Convention, the representative statedthat the Penal Cods pronulgated in July 1913
did not fully correspond to tho provisions contained in article 1 of the

Convention, He pointed out that the conceptof torture had been certainly subsuned
within the meaning of the term “unlawful infringement”. However , express mention
oftorture would be nmade in the rel evant provisions of the Penal Code when it was
revised, 1In tnat connection, he i nformed the Committee that between September 1988
and April 1990 there had been 16 cases of violence and/or “unlawful infringenent”.

425, A6 for the application ofthe death penalty, he stated that the Penal Code
provi ded that the death penalty should be carried out by hanging! but, he
underlined, during the past two and a half years there had been no executions in
Tuni sia, and the Head of State had exercised hisconstitutional righttocommute
the death sentence to a sentence of life imprisonment. oOnthe question of the
execution of pregnant women, he said that a pregnant woman coul d not be executed
until after she had given birth; thatthe authorities had no intention of allowing
indirect torture and there had always been a degree of i ndul gence for humanitarian
reasons t owards wonen who gave birth in prison.

426. Wth reference to the questions related to the conditions of detention in
prisons, the representative said that new prison regulations had been pronul gated
in a decree of 7 Novermber 1985, and asa result of various amesties sone

11,000 Prisoners had been released. A nunber of prison doctors, psychol ogists,
psychi atrists and wardens had been recruited, but the major devel opment brought
about by the decree had been the creation of anew rel ati onship between prisoner6
and the prison admnistration, as prisoners’ right6 had been enshrined inlaw As
of 20 April 1990, there had been some 9, 300 prisoners out of atotal population of
approximately 7 million. The overall prison area was 20,420 square netres, an
average of 2.19 square netres per prisoner. That area did not include space used
for kitchens, exercise yards, workshops, etc. He emphasized that Tuni sian
legislation provided for solitary confinenent only as a disciplinary neasure for
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m sconduct within a prison and gave detailed information on the modalities in the
application of that punishment. Asfor the right opersons in custody to a

medi cal exami nation, he stated that the detainee himself,his immediate relatives
or his spouse coul d make the request for nedical exami nation] the Public
Prosecutor, under the Code of Crimnal Procedure, could also order a medica
examnation. In theory, the State would pay fort he nedical exam nation if the
person did not have the neans at the timehe waspl aced under a custody order, but
inpractice the State paid regardl ess ofthe person’ s nean6.

427. In connection withapplication of paragraph 2 of article 5 of the Convention
the representative said that Tunisian law was silent on the matter of universa
jurisdiction. Until the Reform Commission finished its workon harnonising
Tunisian law with the Convention and thus closing anyloopholes, such matters would
have to be decided by Tunisian judges, wth reference to the precedence of
international agreement6 oerinternal law. As for how foreign sentence6 were
enforced, he said that the exeguatur procedure was adopted, except where precluded
for reasons of public order,

428. Wth reference to the questions raised onarticle 7 of the Convention, the
representative said that Tunisian |aw did not consider torture to beaggravated by
the fact that a torturer was a public official, although intimdation by public
officials was already punishable by law. He undertook to bring the Conmittee’ 6
criticisns on aggravating circunmstances for torture to the attention of the

Tuni sian authorities and Reform Conmi ssi on.

429. In relation to the question6 raised on article 9 of the Convention, the
representative declared that both the judicial and adm nistrative branches ofthe
court system had commi ssions of magistrates, drawn from manysectors of society,
whi ch exam ned request6 for legal aid. That aid was avail able on production oa
certificate, celled a "certif icat d'indigence”, from a responsible person stating
that the person seeking aid did not have the necessary neans. He was unaware of
apycasesi n whi ch such an application had been refused.

430.1 n response to the questions raised in connection with the application of
article 10 of the Convention, the representative said that at the university |eve
there was a third-year course entitled “Public freedons”, consisting orsome

40 hour6 of |ecture6 which referreat0 all the major human rights conventions. Xn
the training schools for security forces the concept6 of human rights and public
freedons were taught, although no course on the prchibition of torture as such had
yet been introduced. At the MIlitary Acadeny, courses were given on human right6
and the prohibition of torture.

431. As for the difference between re-educational work and forced |abour, the
representative explained that re-education was a minor penalty and played a socia
role. It was inposed in cases of idleress and exploitation of others’ resources
Such work was done in sem-open prisons, where prisoners were allowed out on
certain conditions,

432, Replying to the questions raised ¢n article 14, the representative indicated
that the use of the term“reparation” in the report had been an oversight, but it
was true that victinms of violence or torture should have conpensation, rather than
mere redress. It was customary in Tunisia to view the after-effects of violence or
torture asbeing threefold: financial, noral and physical. \Wereas conpensation
could address the first of those, hospitalization or other treatnent mght be
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required fothe latter two, and discussions were taking place within the Reform
Commission on the advisability ooffering such facilities as part ofthe
conmpensation awarded to victins. Hpointed out that in accordance with the Act of
6 August 1962, the internal security forces were defined as the police, the
National Quard and the prison and re-education establishment staff. Al of them
were subordi nate to the Mnistry ofthe Interior,

433, In conclusion, the representative of the State party declared that despite its
achi evements, Tunisia was aware ofthe remaining problens and the authorities were
determned to inprove matters. They would certainly take account of the remarks
made by the nmenbers of the Committee, Heassuredthe Committee thatall the
docunents and statistics requested would be transmtted to the Conmttee.

434. The nenbers of the Committee wel coned the devel opments inthe area of human
rights that had taken place in Tunisia snceNovenber 1967, and thanked the

Tuni sian representatives for their introduction and replies to the questions asked
by menmbers of the Committee. They expressed hope that the still existing

di screpanci es between the Convention and internal legislation could be renedied as
soon as possible, and that replies on all unanswered questions woul d be provided in
the next report, which was due ir four years’ tine.

Netherlands

435. The Committee considered the initial report ofthe Netherlands (CAT/C/9/Add.1)
at its 46th and 47th nmeetings hesd on 25 April 1990 (CAT/C/SR.46 and 47)}.

436. The report was introduced by the reprssontative of the Netherlands who,

stating that a report on the Netherlands Antilles would be provided at a later

date, inforned the Commttee of the autonony that both the Netherlands Antilles and
Aruba enjoyed within the constitutional framework of the Kingdom of the

Net herlands. He recalled the role played by his country in the elaboration of the
Convention, particularly in the original Declaration against Torture, which had
been a joint Dutch-Swedlsh initiative.

437. The representative pointed out that the greatest difficulty in drafting Dutch
| egislation to implement the Convention had been the formulation of a suitable
definition of tke offence of torture, 1Inorder to eatisfy its obligations under
the Convention, the Netherlands had chosen to pronmul gate a separate act dealing
with the offence of torture. Further problens had arisen regarding the obligation
to establish universal jurisdiction, but those had been overcone and the principle
had now been incorporated into Dutch |egislation.

436. The representative from Aruba introduced the part of the report relating to
the island, pointing out that Aruba had acquired its “status aparte” in

January 1986, and had inplenented its ownConstitution and other legislation in
accordance with the Charter, the highest source oflaw in the Kingdom of the

Net herlands. He stated tha% al though there was nospecitic regulation in the
Aruban judicial systemwth respect to torture, the Constitution contained
provisions making torture a crimnal of fence, and many articles of national |aw
contained provisions to protect individuals against torture and other cruel,

i nhuman and degradi ng treatnent.

439. The nenbers of the Committer wel coned the report and thanked the
representatives of the Netherlands for their short but succinct ora
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prasentatfone. They felt, however, that although the report could be regarded as a
pertinent analysis of the Convention, and reflected parliamentary discussion of its
implementation, it lacked statistlcal data and il lustrations of the practical
application of the Convention within the country.

440. Menbers then asked, in gereral , whether the referenceinthe report to
officials in the service of a foreign power meant a post in the foreign G vi |
Service, and whether this involved the applicaticn of extra-territorial | aw.
Carification was sought on paragraph 17 ofthe report, which suggested that the
Convention’s description of prohibited acts invited interpretations based on
analogy. They also wished for information on the expediency principle in the
country’s legislation and the inplication that the Public Prosecution Department
coul d decide not to prosecute certain cases forreasons of public interest.
Clarification was al so requested on paragraph 18 of the report thattorture was not
an of fence unl ess the victimwas deprived of his liberty. It was noted that, under
article 44 of the CGimnal Code, being a police officer was regarded as an
“aggravating circumstance in the abuse of authority and clarification was sought
on that point, Finally, it was asked how the textof the Convention was
dissemnated in the Netherlands.

441. Wth reference to article 1 of the Convention, nenbers requested further
clarification ofthe definition oftorture within Dutch legislation. It was asked
why, when ratifying t he Convention, the Governnment had nade a reservation on
article 1 regarding lawful sanctions. It was further asked how the problem of
inconpatibility between the Convention and donmestic |law could be resolved, since
this was a general problemand not just applicable to the Netherlands.

442. Menbers noted that under articles 42 and 43 of the Crimnal Code persons
obeying orders would notbe liable to punishment and, since that would be
inconpatible with article 2 of the Convention, clarification on that pointwas
sought ,

443. Turning to article 4 ofthe Convention, nenbers w shed to know the maxi num

termof inprisonment for offences varrying a |ife sentence. It was noted that no
proscautions for torture had occurred in theNetherlands since the Second Wirld
War, andconfirmation ofthat was requested. Information was al so sought on

whet her allegations ofpolice brutality had occurred, and, ifso, the response to
such allegations.

444. 1t was asked why the Netherlands had decided not to make a reservation on
paragraph 1 (c) of article 5 of the Convention if, as stated in paragraph 39 of the
report, it wascontrary to Dutch legal tradition to establish crimnal jurisdiction
on the basis of the nationality cfthe victim and therefore the relevant provision
of the Convention had not been inplemented.

445. Wth reference to article 6, it was asked what were the conditions in which
pre-trial detention or provisional arrest for the purposes of extradition cculd be
suspended, and how such conditions served to guarantee the availability of the
person concer ned.

446. Carification was requested on whether article 7 of the Convention gives

effect to the aut dedere aut judicare principle, as was inplied in paragraph 47 of
the report
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447. Turning to article 8, further information was requested on the statement i
paragraph 49 of the report that extradition may only take place pursuant to a
treaty,

448, Menber s requested an el aboration ofthe brief information supplied on

article 10 of the Convention, particularly on the training of police officers,

pri eon personnel, the nmilitary and medical doctors in the treatnent ofprisoners;
whet her such training was provided in nedical faculties inall universities and, if
so, t he nunber of hours spent onsuch teachi ng] who was responsi bl e forsuch
teaching! and whether it was provided at the pre- or post-graduate |evels.

449. Precige information was requested on article 11 oftho Conventi on,

particularly on prison regulations and custody and treatment of prisoners. It was
al so asked whet her incomuni cado detention existed in the Netherlands and under
whi ch circumstances, and the length of pre-trial detention. Information was sought

on the circulars to prieon governors referred toi n paragraph 59 ofthe report,

450. Wth referenceto article 12 of the Convention, it was asked whether officials
of the Public Prosecution Departnent woul d be obligedto obey illegal instructions
givento them by government officials.

451. Wth regard to article 13 of the Convention, nenbers requested further
information on the post of Onbudsman, how he was appoi nted, and whet her the post
was parallel to other authorities orcoul d be considered as anappeals body. They
al so wi shed to know whet her judgenent had been recvedionthe case currently
before the European Court of Human Rights concerning the acceptance of anonynous
statenents in courts in the Netherlands. itwas asked why the creation of a new
identity for a threatened witness would be unacceptable inthe Netherlands, aswas
stated in paragraph 68 of the report. Carification was sought on the statenent
contained in paragraph 69 ofthe report, that it was crimnal to make explicit
threats.

452. Turning to article 14 ofthe Convention, nenbers asked forfurther information
on the nmoral and nedical aspects ofrehabilitation oftorture victins, other than
financi al compensation; whet her applications hed been made tothe Crimnal Injuries
Conpensation Fund, and whether they had been successful.

453. Wth reference to article 15 oft he Conventi on, nmenbers wished to know whet her
or not that article was considered a sufficient juridical basis forthe exclusion
of evi dence obtai ned under duress and, if so, how that was noted in law.

454. Menbers raised several questions on how the Convention was inplenmented in
Aruba and considered that the report on the island |acked precise infornmation on
most of the articles of the Convention, A nore detailed report wasrequested by
1 Septenber 1990, to allow for its consideration by the Committee at its next
session in Novenber 1990, together withthe report to be submtted concerning the
Net herlands Antilles.

455. In response to the general questions raised by nenbers of the Conmttee, the
representative confirmed that the definition of a public official was related to
the obligation to establish extra-territorial jurisdiction, and that so far the
notion had been defined only with respect to Dutch law. He stated that au
interpretation by analogy was not permtted Under Dutch law, that under
Constitutional |aw the Governnent and Parlianent together made up the |egislature,
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and "in the opinion of the Governnment” meantin the opinion ofthe |egislature.
with reference to the expediency principle, he pointed out that the Convention did
not require nandatory prosecution for tortureand States could rely onthe
expediency principle if that was the basic principle oftheir legal system
However, he coul d notimagi ne any case where prosecution for acts of torture could
be excluded on the grounds of public interest, Heinfornmed the nenbers that the
deprivation of |iberty had been formul ated under donestic law in order to ensure
that such deprivation had been legally and not illegally ordered. Wth regard to
article 44 of the Gimnal Code, he stated that paragraph 76 ofthe report fully
expl ai ned the neaning of that provision inrelation to aggravating circunstance6
andthat by their veynature, the offences in question could be conmtted only by
public officials. Hestated that the text of the Convention was dissem nated
through the Qfficial Jcurnal.

456. Turning to article 1 ofthe Convention, the representative stated that, with
regard to the definition of torture, his country had tried faithfully to translate
the | anguage of: the Convention into |anguage with which practitioners of domestic
law were famliar. One difficult* »d been the useof “such as" (netamment) in
article 1, and hereferred nenbers vo the report for a full account of the

Net herl ands’ attenpt to solve that problem He said that his Government understood
that the term*“lawful sanctions” in paragraph 1 ofarticle 1 of the Convention
applied to sanctions which were lawful not only under national but also under
international law.  The purpose of its declaration, which was pot a reservation,
was to strengthen the Netherlands’ obligation under the universal jurisdiction
principle, especially because of the uncertainty of the Convention’ s provisions
regarding forns of corporal punishment. Hesaid that perhaps the question of
inconpatibility between the Convention and donestic |aws of States was insol uble,
since interpretations by States would, in all good faith, lead to different
results. Indeed, a definitive answer to that question mght make the task of
drafting international treaties inpossible.

457, Wth reference to article 2 ofthe Convention, the representative suggested
that there may have been an error in translation in paragraph 32 of the report,
since the original English text cited those articles of the Cimnal Code which
provi ded adefence on the grounds of orders froma superior officer, but not in the
case of acts oftorture.

458, Wth regard to article 4 ofthe Convention, the representative stated that the
maxi mum duration of inprisonnent, where provisions existed for life sentences, was
limted to 20 years. Foroffences where noprovision existed for |ife sentences,
the maxi mum term was 15 years. Heconfirmed that there had been no prosecutions
for torture in the Netherlands since the Second Wrld War. He could not claimthat
there had never been instances of police brutality to obtain evidence, although he
stressed that no prosecutions for offence had occurred. Any conplaints received
regarding police misconduct related to street violence or involved corruption or
falsification of records, but not physical violence.

459. Turning to articie 5 of the Convent’on, and in particular paragraph 1 (c). the
representative stated that the Netherlands understood that the obligation to
establish jurisdiction on the basis of passive personality only existed if it was

t hought appropriate by the State party. That was contrary to the basic principle
of Dutch law, although the universality principle had been introduced in his
country to cover fully the scope of the application of the principle of passive
personal ity.
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460, Wth reference to article 6, the representative stated thatthe neasures to
guarantee availability of persons when pre-trial detention had beensuspended
included the surrender of apassport and regular attendance at a police station.

461. In connection with the question of aut Aedere aut judicare tho representative
said that article 7.1 ot he Convention contained areference to the cases
contenpl ated inarticle 5 ofthe Convention, which |inked the cases to
non-extradition to another party and not to any third State, That wasnot found in
any sinmilar convention, andhe believed that that provision othe Convention
againstTorture thus represented a Step forward in legal clarity.

462. Turning to article 8 of the Convention, the representative pointed out that
paragraph 51 of the report clearly stated that the Netherlands accepted the
Convention a6 the necessary legal basis required by its Constitution for
extradition to other parties of the Convention.

463. Wth regard to article 10 of the Convention, the representative said that

medi cal ethic6 were taught both at university and through seminarsat humanrights
institutes. He agreed that the information provided onthat article was short, but
that was because a6 there had been no casesof torture for so long, practical
problens had not been encountered, He added that recruitnent standards for police
and prison personnel were very high and involved a two-year training period.

Prison staff wereexpected to nmaintain good relationship6 with detainees on a
one-to-one basis. Possible intimdation of detainee6 was avoided by ensuring that
there were always two prison officurs present during the exam nation of adetainee
or suspect. Menmber6 were informed that the Governnent fully supported Dutch
doctor6 who, when working in foreign countries, refused to co-operate with
authorities asking rorfitness certificate6 to enable torture to be perpetrated.

In Novenber 1986,the Mnistry of Foreign Affairs issued a formal declaration to
the effect that it was a violation of the Principles of Medical Ethic6 proclainmed
by the General Assenmbly of the United Nations in 1982 for nedical personnel to
participate in the certification of fitness of prisoners. A copy of the

decl arati on was provided for menbers.

464. In response to question6 raised under article 11, the representative Stated
that the maximum period of pre-trial detention was 102 days, after which the case
must be brought to court, and that such detention was under the constantscrutiny
i of the judiciary who ensured that detainee6 were seen within four days of arrest
and then at regularintervals. | ncommuni cado detention did not exist in the

Net herlands.  Prisoners could be isolated for limited periods not exceeding

14 days, but solely as a disciplinary neasure whichin no way affected their right
to conmunicate with lawers, famly or international bodies. The circulars

3 referred to in paragraph 59 provided information on the Convention in |anguage

3 accessible to the |aynan.

3 465. Wth reference to the question raised under article 12, the representative

; expl ained that that was a theoretical problemassuch a case had never occurred,

but if it ever did it would nmean the imediate political death of the mnister
involved in issuing such instructions: in practice the provision was sel dom applied
to individuals and only to the issuance of general instructions.

E 466. Wth reference to article 13. the representative stated that the Onbudsman was
3 appoi nted by parliament foll owi ng an open el ection of candi dates andthat the post
carried its own budget and therefore the Orbudsman wasfinancially independent. He
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informed the menbers that the Netherlands had been convicted of a breach of

article 6 of the European Convention on Human Rights, under a decision passed on
20 Novenber 1989 by the Buropean Court of Human Rights. Wth regard to the
creation of a new identity frwitnesses, he said that that would be totally
unacceptable in the Netherlands, asit would be considered a gross violation of
human rights to force a person to change hi6 identity in order to testify in court,

467. Wth regard to article 14, the representative stated that as the Netherlands
had had no cases of prosecution for torture, the question of noral and nedica
rehabilitation had not arisen. However, it did have experience of dealing with
person6 suffering from serious of fences commtted against them either through war
oracts afterrorism and such experience would be available if necessary
Application6 had been nade to the Crimnal Injuries Conpensation Fund, but only by
i ndi vi dual s agai nst other individuals not against public officials, and they
usually related to medical expenses of the victim

468. Wth reference to article 15 ofthe Convention, the representative stated that
the specific exclusion of evidence obtained through acts of torture was because, in
addition to no such acts having occurred, Dutch |egislation already contained a
provi sion under article 338 of the Crimnal Procedure Act that stated that only

l egal |y acquired evidence was adm ssible in court.

469. In response to questions and the request for an additional report nade
regarding Aruba pursuant to rule 67, paragraph 2, of the Conmttee's rules of
procedure, the representative agreed that a further report on Aruba woul d be
submtted together with the report on the Netherlands antilles in time for the next
session othe Conm ttee agai nst Torture.

470. In concluding their consideration ofthe report, the menbers of the Commttee
thar.ked the representatives for the detailed response to question6 raised. They
notad that torture did not occur in the Netherlands and that there had been no

al l egations of police brutality in obtaining evidence, and they believed that few
countries coul d make such a claim They wondered, however, whether the Netherlands
had not placed restriction6 on article6 1 and 4 of the Convention and suggested it
m ght be useful for the Government of the Netherlands to exam ne thecse articles
once again. The menber6 believed that the discussion had beena fruitful one

China

471. The Committee considered the initial report of China (CAT/C/7/Add.5) at its
50th and 51st neetings, held on27 April 1990 {CAT/C/SR.50 and S51).

472. The report was introduced by the representat 've of the State party, who
enphasi zed the efforts made by his Government co conbat torture and safeguard hunan
right6 and stated that all the relevant provisions of the Convention were reflected
I N Chinesodomestic | aw. There was no speci al legislative procedure for

i ncorporating international conventions into donmestic |law, they automatically
entered into force upon ratification. Actsof torture as clef ined in the Convention
were strictly prohibited under Chinese law, It was strictly forbidden for a State
functionary to extract confession6 through torture or to oktain evidence through
threat6 or other unlawful means., Sinilarly, it was forbidden for | aw enforcement.
officials to mstreat or insult a suspect and for prison staff to torture ox
mstreat detainees. Any breach of those prohibitions was punishable by taw.
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473, Regarding the legitinmte rights and interests of prisoners, the representative
emphasised that not only was it forbidden to beat or abuse prisoners or subject
them to corporal punishment, but al so that they were guaranteed medical care and
safety at work. He added that penal sanctions under Chinese law were designed to
reform prisoner6 and, by re-education through labour, to help them break with their
past and again become citizens useful to society. He also referred to Council of
Stats regul ati ons dated 17 March 1990 concerning detention centres, which dealt
with the legitimate rights and interest6 of prisoners anda Specified that such
centres must combine strict vigilance with education and vigorously exclude blows,
abuse, corporal punishment and maltreatment. Moreover, detention centres were
placed under the supervision of the procuratorates, and appeals and complaints from
prisoner6 must be brought before the competent bodies as rapidly as possible.

474, With a view to preventing acts of torture, the Government paid the closest
attention to the selection and training of judicial personnel, medical worker6 and
public servants anc required them to have a high standard of professional ethics.
With the same aim, the media played an important supervi sory role by exposing
unlawful practices. In addition, citizens had to be aware of their dual
responsibility in regard to respect for the laws and monitoring of the acts of
State officials. He also explained that his Goverumen: exercised its criminal
jurisdiction in respect of offences of rorture whether or not committed on Chinese
territory and that it wished to develop international co-operation in the area of
extradition and judicial assistance,

475. The representative added, however, that it was difficult to eliminate

torture. In that connection, the Chinese Government had adopted appropriate
measures, but was aware that there was still much to be dons not only in the matter
of legislation but also in the fields of justice, administration, information and
educaticn.

476. The members of the Committee welcomed with interest the report, which
contained fairly detailed information on the constitutional framework and
demonstrated the Government’s desire to co-operats with the Committee. They
nevertheless expressed regret that the report had been drafted in too general a
manner and failed to give details of the practical application of each of the
Convention’ s provisions in China, It did not therefore conform to the Committee’s
general guidelines regarding the form and contents of initial reports
(CAT/C/4/Rev.1).

477. Members requested furtt e~ informat ion on the mechanism for incorporating the
Convention into Chinese law ., i n particvlar,on the precise place occupied by
the Convention in Chinese domestic law. in that connection, they observed that,
although being directly applied in China, the Convention should nevertheless be
complemented by suitable domestic legislation. They also recuecsted detailed
information on the characteristics and jurisdiction of tho various courts,
particularly the people’6 courts, possible emergency courts, military courts and
adm:nistrative tribunals, and rsked how judges and prosecutors were appointed, hor
their independence was quaranteed and what were the relationships between, and the
respective power6 of, the public security organs, the examining magistrate, the
procuratorate and the courts.

478. With regard to the death penalty, members asked what were the offences for

which it could be pronounced, whet were the wpplicable remedies available, and how
many times it. had been pronounced and carried out in recent months. Further
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information was requested regarding any factors or @ifficulties affecting the

i npl enentati on of the Convention) in that connection, it was asked whether any
cases Of extrajudicial execution or unlawful detention had come to the attention of
the Chinese avthnrities and, if so, what steps had been taken to punish those
respunsible.

479. '"lith regard to articles 1 and softhe Convention,nenber6 asked whet her there
wae a specific definition ofthe crime of torture under Chinese law and whether
certain forms of corporal punishment were aut horised i n China. Information was
also requested on the Severity with which thecrine of torture was punished, in
relation to ot her of f ences,

480.withregard to article 2 ofthe Convention, members expressed a desire for
full er information on the measures taken to prevent acts of torture and the general
provisions prevailing in the event of exceptional -circumstances. It wao also asked
whether an order from a superior orapublic authority could be invoked to justify
torture.

481. Membersrequested further details on the inplenentation ofarticles 5 to 9 of
the Convention, particularly with reference to the principle of universal
jurisdiction laid downby those articles, and on article 3 oftheCrim nal Law
mentioned in paragraph 44of the report. Menbers noted with interest that, since
1985, 520 mllion citizens had received | egal education and inthat connection,
askod what measures had beentaken to inplement article 10 of the Convention
concerning education andinformation regarding the prohibition againsttorture.

482. Wth regard to article 11 of the Convention, members asked whether

i ncomuni cado detention existed inChina and, if so, what were its duration and
limits; whet hsr a prisoner could demand a nedi cal examinationand, if so, whether
it was the prisoner or the public authorities that named the doctor. darification
was requested on article 5 of the Regulations on Arrest andDetention, under which
t he organ responsible for the arrest was exonerated from notifyingthe famly of
the arrested person within 24 hoursof the reason for arrest andthe pl ace of

cust ody where such notification woul d hinder t he investigation or there was Nno way
to notify them. Anexplanation was al so requested ofthe provision whereby a
public security organ could detain ayperson who was "proved by conclusive
evidence to be guilty". It wasal so asked how many prisons and prisoners there
were in China;, what was the duration of pre-trial detention; whe.a there were
mlitary prison6 and, if so,how they wereadministeredswhat were the function6 of
menbers of the armed forces inregard to detention, what was the distinction drawn
between reform and rehabilitation through labour; whether there were still specific
reformestablishment6 for counter-revolutionary of fenders; and whether the practice
of reform ng counter-revolutionaries throughl| abour was not contrary to the

requi renents ofarticle 16 of the Convention. |t was al so asked how politic6l
prisoners were treated, whatthe average |length of their detention wasand whet her
they were tried by ordinary court6 or by special courts. Lastly, further

i nfornoti on was requested on the :machineryavallable for supervising detention
condition6 and on the conseque.ices of the reform nmentioned in paragraph 17 of the
report.

483, Wivh regard to articles 12 and 13 of the Conventi an, nenbers noted wi th
interest that a very large number of humanri ghts vi ol ati on6 had been considered in
accordance with the law.  They asked for what offencesthe 20,000 casas nenti oned
had been brnught to court and what had been theresult6 of those cases. They also
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inquired how many complaints had been lodged for acts of torture; how many

officials had been prosecuted for torture and with what results] what means were
available to citizens to prove that they had been victins of such actss and what
procedures were followed for rocedving and investigating complaints on the subject.

484. It was also noted that the Chinese Goverameat had not hesitated co recognige
in its report that torture had yet to be eliminated completely. In that
connection, nmenbers referred to the numerous allegations of torture in Chins,
particularly in Tibet, mentioned both in the report prepared by the Special
Rapporteur to examine questions relevant to torture (E/CN.4/1990/17) and in the

i nformati on transmitted by non-governmental organisations, and asked what was the
Government's position in that respect, More specifically, questions were put
concerning the particular status of Tibet in the People’s Republic of China, the
measures adopted to protect the rights of the Tibetan population and, nore
generally, steps taken to conbat torture practices with a view to their Einal
elimination.

485. With regard to article 14 of the Convention, nenbers inquireé kow the Chinese
authorities ensured the redress, compensation and medical treatment that torture

Vi Ctims needed, and requested information on tha form of redress, the average
emount of compensation granted and the number of cases ia which it had bewen granted.

486, Lastly, with regard to article 18 of the Convention, nenbers asked whather a
statemant. obtained through torture could be invoked a8 evidence in legal
proceedings.

487. In reply to questions raised by members of the Committee, the representative
explained that any conve...ion acceded to by China becane binding as soon as it
entered iuto force. Furthermore, in the event of a discrepancy between grovisions
of an international instrument and domestic law, the latter was brought into line
with the former. Where subtle differences remained, international instruments took
precede ice over domestic law. He therefore emphasised that offences under the
Convention were regarded as offences under Chinese domestic law. He addeé that,
according to the Constitution, People’s Courts and the People’s Procuratorate were
independent of the administrative organs, social groups and Individuals. The
judicial system was composeua of the Supreme People’s Court, the Provisional
District and Special People’s Courts, and the Local Courts and no adjudication
could take place outside thoee courts. With respect to the appointment of judges,
ae stated that the system was currently being reformulated. Judges and prosecutors
were all appointed by the administrative organs and were subjected to strict tests,
not only of their ability, but also of their moral and ot her qualities.

488. With regard to the death penalty, he stated that the need for capital
punishment was determined by the overall social and political situatisn and the
need to conbat crinme, as well as by the wishes of the population as a whole.
However , its application was extremely limited in scope. The death sentence was
thus applicable only to the nost serious crines. Furthermore, where the death
sentence was not immediately implemented, the sentence could be suspended for two
years. |l, within that period, the criminal showed himself repentant or of
exemplary conduct, the sentence might be reduced to 15 to 20 years. The sentence
was not carried out in the case of persons under 18 years of age. Moreover,
provisions existed in the Constitution and the Criminal Procedure Law to prevent
summary Or arbitrary sentences. To avoid the inappropriate use of capital
punishment., the Criminal Procedure Law provided for a checking procedure whereby
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sentences were confirmed by the Supreme Court, or by the Higher People’s Court on
the authorisation of the Supreme Court.

489. In response to questions raised in connection with articles 1 and 4 of the
Convention, the representative emphaniaed his Government.'s firm oppcrition to
torture and other cruel, inhuman or degrading treat nent or punishmeat and stated
that Chinese domestic Jaw defined torture and laid down penalties for such
practices, and that any jersoan found guilty of having used torture or other inhuman
or degrading treatment to extract a confessica was punished to the full extent of
the law.

490. With reference to question6 raised in connection with article 2 of the
Convention, the representative declared that, in the view of his Government, war,
the threat of war, domestic instability, an emergency situation or orders from a
superior were no excuse for resorting to torture.

491. Referring to articles 5 to 9 of the Convention, the representative stated that
the provisions governing extradition and judicial assistance in criminal matters
served a6 a basis for co-operation with other countries.

492. In reply to questions raised under article 10 of the Convention, the
representative explained that the popularisation of legal education had received
great attention from the Party and the Government. The content of the legal
education programme was such that it was not only i nternal law6 that were
publicised and popularized, but also international law6 and United Nations

i nstrunents, including the Convention against Torture. The courses were run at
vari ous levels, with particular emphasis on training courses for law sntorcoment
ofticlals. Furthermore, 6 survey of United Nation6 activities in the field of
crime prevention and selections of relevaat document6 had been published. The
representative emphasised that the programme had yielded result6 throughout the
country, leading, in particular, to a reduction in the incidence of cruel and
inhuman treatment,

493. With regard to article 11 of the Convention, the representative stated that
there were no cases of secret detention or of prisoners being held incommunicado,
except when it was necessary to segregate male and female prisoners, adult and
young prisoners, or certain categories of prisoner6 from other inmates. He added
that there had been case6 - albeit very exceptional - where in the interests of the
investigation or to prevent the release of information or complicity, families hud
not been notified of a person’s arrest. In normal circumstances, however, the
public security organs would inform the families. Referring to paragiraph 46 of the
report and the question of conclusive evidence, he drew the Committee'c attention
to the provision6 of article 41 of the Criminal Procedure Law under which a
security organ could detain en active criminal or suspect. Regarding the Jut-et ion
of pre--trial detention, he explainer!, jipter alia, that, under article 48 of the
Criminal Procedure Law, where a person was arrested hy a public security organ, the
People’s Procuratorate had to review and approve the arrest within three days.
That, period might be extended by one to four days. The period of pre-trial custody
was, ir normal circumstances, no longer than two months. He also stated that the
total number of person6 tried and sentenzed for serious offences in 1989 had been
481,658, and that offences committed Dy soldiers on duty were dealt wlth by a
military procuratorate and tr ied by military organs.
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494, Respunding to other questions, the representative explained that. there wore no
political prisoners or prisoners of conscience in China. Under Chinese criminal
law, persona whoee activities were aimed at overthrowing the people’6 democratic
dictatorship and the socialist system or who wrougl.t harm against the People’6
Republic of China had committed a counter-revolutionary offence. To have committed
such o n offence,not only must a person have tried to overth.ow E£tate power and the
gocialist system, but hi6 act6 must have constituted a threat to the sacurity of
the State. He added that rehabilitation through labour was an administrative
measure comprising reform through compulsory education aimed at preventing and
reducing offences. It was mainly impored on persons who had refused to repent of
repeatedly upsetting the social order or had committed minor offences for which
punishment was thought inappropr iate . The persons ordered to receive

rehabilitation could appeal for review or f ile suit. in court. Persons undergoing
rehabilitation through labour did so in special institutions set up by the State,
in which they received political, cultural and technical education and were placed
in production units, which helped to rectify their aberrant opinions and habkits and
give them a better idea of law and culture while they learned skills. Of perdons
leaving the rehabilitation organs, over 90 per cent had been found te have
reformed, becoming law-abiding citigens and living from the fruité of their own
labour.

195. Referring to the right6é and treatment of detainees, +hu representative stated
.nat inspection bodies had been set up to prevent mistreatment in prisons. In
1989, 382 cases of violation6 of the rights of prisoner6 had come to light. In
order to guarantee their legal rights and livelihood, prisoners enjoyed the right
of appeal, the right to legal defence, the right not to be insulted and the right
to security; they had the right to exchange letter6 and to meet members of their
families; and they received medical cars and were given the healthy environment
they needed. Priusoners received a monthly allowance and, if they fulfilled their
production quota, received a bonus. They worked an eight-hour clay aud were not
required to work beyond the limits of their physical endurance. *n eovery prison,
there were ragular politicsl, cultural and techr ‘cal classes that enabled prisoner6
to reintegrate smuothly into social life. He added that, since May 1903,
responsibility for prisons had been confined to the judicial organs. There was
cherefore mutual supervieion between public security organs and courts and,
furthermore, management and re-education of prisoner6 bad been strengthened.

496. In relation to articles 12 and 13 of the Convention, the representative stated
that procedures guarantuoing the right of victims of torture to appeal for
compensation had been improved, Furthermore, i1z the few cases in which law
enforcement official6 ha& basen found guilty of extracting confession6 through
torture or otherwise infringing the right6 of detainees, they bad been punished.
He added that incidents involving the beating of prisoner6 had fallen by

87 per cent in 1989 as compared to 1088.

497. viith regard to other questions, the representative stressed that following the
anti-governmental disturbances ir 1989, there had been no summary arrests or
detentions of peaceful demonstrators, summary executions or widespread torture. A
handful of persons engaged in anti-governmsntal ricting and criminal activities,
such as 1ooting, arson and murder, had Been arrested. He added that those
individuals had heeu a threat to Chins and it6 social system and had violated the
rights of the majority. as well as the Constitution and Chinese penal law and that
they had been tried in strict. conformity with Chinese law. With regard to

ques.i ons raised about Tibet | he explained that Tibet had enjoyed full autonomy
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since 1956. On a number of occasions over the past 30 years, a small minority had
fomented disturbances, killing end injuring police officers and violating other
Chinese laws, Those offenders had been tried in full conformity with the law, He
also stated that allegatiens of torture in Tibet had proved to be entirely
unfounded and that any further allegations would be investigated.

498. With reference to article 14 of the Convention, the representative explained
that, under article 41 of the Constitution, persons who had bean the vietims of
human rights violations at the hands of law enforcement officials could ask for
compensation.,

499. In connection with article 15 of the Convention, the representative drew the
Committee's attention to article 32 of the Criminal Procedure Law that stipulated
that the use of torture, threats or other violent measures to obtain evidence was
prohibited.

500. The members of the Committee thanked the representative of China for his
co-operation. They observed, however, that there were still some issues which
needed clarification or additional information. They referred, in particular, to
alleged cases of torture wentioned in the report of the Special Rapporteuvr of the
Commission on Human Rights on questions relevant to torture, penalties applied in
cases of torture, use of evidence obtained as a rosult of torture in judicial
proceedings, as well as the definition of torture in Chinese legislation, the role
ot medical personnel in establishing whether torture had taken place, the
application of the death penalty, the organization and independence of the
judiciary, conditions of detention, contacts of detainees with their families, and
military jurisdiction. An inquiry was also made regarding whether the Chinese
Government was interested in co-operating with the United Nations Centre for Hwnan
Rights, which was expanding its programme of advisory services and technical
assistance.

- 501. In view of the number of questions which had remained unanswered, the
Committee, pursuant to rule 67, paragraph 2, of its rules of procedure, requested
the Government of China to submit to the Committee by 31 December 1990 an
additional report containing the information requested in accordance with the
requirement8 of the Convention and the Committee’s generai guidelines.

502. The representative declared that his Qovernment attached great importance tc
humanitarian values and had always opposed torture. The situation was not perfect
in hig country, but the Government was working hard to prohibit and prevent
torture. He added that, in the context of a population of 1.1 billion, cases of
torture were not numerous. He also stated that his Government was already i1 close
contact with the Centre for Human Rights with regard to matters of mutual coacern.
Finally, he stated that he was not authorized to accede to the Committee’s request
for an additional report; however, he assured the Committee that he would transmit
that request to his Government.

Ukrainisn Soviet Socialist Republic
503. The Committee considered the initial report of the Ukrainian SSR

(CAT/C/5/A44.20) at its 52nd and 53rd meetings, held on 30 April 1990 (CAT/C/SR,52
and 53).
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504. The report was introduced by the representative of the State party who stated
that a genuinely revolutionary process was currently taking place in the Ukrainian
SSR, where the reforms being adopted were intended to modify redically the legal
status of the individual, to strengthen democracy and establish the rule of law.
On 15 May 1990, the Supreme Soviet of the Ukrainian §8K was to begin some important
legislative work dealing, in particular, with the amendment of the Constitution of
the Republic and legal reform. The Supreme Sovis* would, in addition, be
considering drafts of a new criminal code, a new code of criminal procedure and a
new code on re-education through work,

505. The reprusentative supplemented the information contained in the report by
informing the Committee of the measures adopted by his Government since the
submission of the report and gave a detailed description thereof. He referred,
inter alia, to the establishment of a provisional Committee against Criminality
whose mandate included supervision of the activities of the bodies responsible for
applying the law. New legislative provisions concerned the time-limits on
detention during the investigation and strengthening the rights of the accused
during such investigation. In that connection, he emphasised that cases of abuse
of power on the part of agents of the Ministry of the Interior had been decreasing
every year ; in 1989, only eight officials had been found guilty of such abuse, as
against 67 in 1985.

506. He also informed the Committee that, since 1977, humanisation of penal
legislation had made it possible to replace certain sentences of imprisonment by
fines or sentences to rehabilitation through work. Only one person sentenced out
of three (as against one out of two previously) had to serve a term of
imprisonment. Over the last three years, the number of persons detained in work
camps had fallen by about one half to 88,000 at the beginning of 1990.

507, The representative stated that the new legislation reduced the number of
offences punishable by death, although the death penalty would be retained in the
new criminal code. He said thet an alternative penalty of deprivation of freedom
would be provided for in all cases and that the death penalty could not be applied
to minors, women or persons over the age of 60.

508. To conclude, the representative stated that the Ukrainian SSR attached much
importance to the appropriate training of the personnel responsible for applying
the laws. In all the Republic’s law schools and faculties, the study of
international human rights instruments had pride of place.

509. The members of the Committee congratulated the representative of the State
party on his introduction of the report and for providing the Committee with
additional information, and praised the efforts made by the Ukrainian SSR to amend
its legislation so as to ensure greater respect for human rights. Having noted
that the initial report was both clear and danse., though very succinct, they asked
for some clarifications on certain aspects, both general and specific, of the
application of the Convention against Terture in the Ukrainian SSR.

510. Generally speaking, the members asked for details on the machinery for
applying the Convention in domestic law and on the possibilities of citing its
proviaions in court. In addition, they recalled that the Ukrainian SIR had entered
some reservations on the subject of articles 20 and 30 of the Convention and had
not made the declarations provided for in articles 21 sad 22.
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511. Information was requested on the organioaticn of the judiciary ena on the
division Of powers of the courts according to offences. Questions were also asked
concerning the guarantees of the independence of the judiciery, the relationship
between the prosecutor and the investigators and the practical steps that had been
taken to implement article 56 of the Constitution, Clarifications were requested
on the right to redress of persons stating they had been victims of cruel, inhuman
or degrading treatment. Lastly, members expressed the view that the average
duration of the pre-trial detention provided for in Ukrainian legislation was
excessive and asked for more information on the subject.

512. Members of the Committee also wished to know how the rights of the defence
were ensured during criminal trials, how legal aid was granted, if there were
enough lawyers in the Ukrainian 8SR, what penalties were provided for the offences
of torture and whether the Govermment of the Ukrainian SSR was encountering any
difficulties in applying the provisions of the Convention against Torture.

513. With respect to the application of article 1 of the Convention, members of the
Committee asked whether the term “violence” used in the report covered the
definition of torture given in that article, whether forms or corporal punishment
existed in the Ukrainian ssrk and what legislative provisions had been adopted to
limit the application of the death penalty.

514, With regard to the application of article 2 of the Convention, members of the
Committee wished to know what was the legal rule establishing the principle that
the orders of a superior officer or of a public authority could not be invoked as a
justification of torture.

515. In connection with article 3 of the Convention, some members of the Committee,
who had noted certain contradictions between paragraphs 32 snd 33 of the report,
asked whether the Ukrainian SSR regarded itself as competent in the event that an
individua’ to which it had granted asylum was accused of having engaged im torture
in another country. They asked for details of the relationship between article 36
of the Constitution and the obligation imposed by the Convention in its article 3.

516. With respect to article 4 of the Convention, some members asked what were the
provisions of articles 165 to 167, 175 and 180 of the Criminal Code in general, and
of article 175 in particular, what authority was entitled to reach a decision
conceralng the mental health of persons committed to a psychiatric institution,
whether there was any appeal against such a decision and who chose the psychiatrist
responsible for judging the mental health of a person.

517. With reference to articles 5, 7 and 8 of the Convention, detailed information
was requested on the jurisdiction of the Ukrainian SSR, on the general application

of the aut dedere aut judicare rule, and on the practlcal application of article 8
of the Convention.

518. With reference to the application of article 9 of the Convention, some members
of the Committee pointed out that the obligation to assist other States in
connection with criminal proceedings placed upon the Ukrainian SSR by the
Convention was distinct from any obligations it might have contracted under
international treaties.

519. In connection with articles 10 to 15 of the Convention, members of the
Committee asked whether the personnel responsible for ensuring respect for the law
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received specific information on the prohibition of torture and on ways of
identifying victim6 of torture and whether medical personnel was trained in the
treatment to be given to suchvictims. Having noted with satisfaction that the
legal system of the Ukrainian SSR provided for full compensation for any harm,
including moral harm, done to the victinms of torture, Borne members wished to know
whether there was also any provision for medical rehabilitation. They wished to
know the contents of the decision by the plenary assembly of the Supreme Court on
27 December 1985, the number of convictions for torture and the penalties applied
thereto. On the subject of articles 12, 13 and 14 of tho Convention, sone nmenber6
wished to know how many cases had been prosecuted and what the results of t he
criminal proceedings had been. They also wished to know whether statements or
confession6 obtained by the use of violence, threats or any other illegal measure
could be admitted as evidence in legal proceedings.

520. The representative of the State party, replying to the general questions
raised by members of the Committee, referred to the relationship between the
Convention against Torture and hi s country’s domestic legislation and pointed out
that the Criminal Code and the Code of Criminal Procedure contained no general
norms regarding the primacy of international treaties. However, in the Civil Code,
the ramily Code and other legislative acts it had been proposed that, where there
was a conflict between international and domestic law, the international treaty
would prevail. It was always permitted to refer to international obligations in
judicial procedure. He assured the Committee that, in the preparation of future
legislation, the rule of the primacy of international treaties would be enshrined
in law.

521. The representative of the State party described in detail the judiciary
system indicating that, in the Ukrainian SSR, a judicial reform process was under
way with a view to implementing the principle of the separation of powers and
ensuring that judges were genuinely independent. He said that there were no
disciplinary tribunals per se. When necessary, a judge’s colleagues on the bench
would meet to consider any alleged breaches of his professional ethics in the
conduct of hi6 work. He confirmed that there were no political prisoners in the
Ukrainian SSR. W.ith regard to overcrowding in prisons, he pointed out that over
the past three years the prison population had been halved to 88,000. The legal
norm was a minimum of two square metres per person and two and a half square nmetres
for minors. There was therefore no overcrowding, and the situation would improve
further in the longer term.

522. Turning to the questions concerning custody, preventive detention, the rights
and obligations of investigators and the division of authority between
investigators and prosecutors, he informed the Committee that persons could be
detained only when there were grounds for assuming that a crinme had been committed
or when there was a likelihood that a person would try to escape the jurisdiction
of the court or might substantially affect the course of justice. If there were no
such groucds, other methods were used: for example, restriction on the person’s
right to leave a particular locality without the investigator’s permission. The
investigators were bound to conduct thei: investigations and the procurator6 were
bound to oversee the whole investigation process, regardless of whether the
investigating body was an organ of the Ministry of Internal Affairs, the
Procurator's Office or the Committee for State Security. It was currently being
considered t0 werge investigating bodies into one single system with a view to
strengthaning legality and the rights of suspects and accused.
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523. As for cases involving breaches of discipline, he said that out of the
365 people investigated for various breaches, 247 had been examined in 1989. Of
the remainder, seven had been sentenced for assault.

524. With reference to the questions raised in connection with article I of the
Convention, he stated that the term “torture” did not exist in Ukrainian
legislation. The use of violence or humiliating treatment referred to in
legislation was, however, regarded as physical or mental torture. A special
chapter in the law on crime against the administration of justice established
liability for a whole range of unlawful acts, There were no corporal punishments
in the Ukrainian SSR and such treatment would be regarded as an act of violence
against the prisoner and be punished accordingly. As for the death penalty, he
stated that the trend was to nove toward6 its abolition. The 17 capital offence6
enumerated in the old Criminal Code had been reduced to 6 in the new Code: crimes
against the person, aggravated homicide, high treason, terrorism, rape of a minor
and sabotage. In practice, no death sentences had been carried out on women in
general in the past 15 years, and in the last 10 years there had been only one
case, involving a war crime dating from the Second World War, of a person over the
age of 60 being executed.

525. With regard to questions raised on article 2 of the Convention, the
representative pointed out that, under current legislation, the persen ordering the
torture was as liable as the executor of that order. as for the complaints lodged
against officials, he said there had been about 30,000 complaints from people who
had served sentences, of which about 2 per cent or 2.5 per cent had been upheld.
He also provided the Committee with detailed information regarding solitary
confinement and explained that the law clearly regulated the actual duration of
custody; for administrative offences, a person could be held for no more than three
hours: where a person was suspected of having committed a crime, detention could
last no longer than three days. Furthermore, the Procurator must be notified of
the arrest within 24 hours.

526. The representative of the State party confirmed that article 3 of the
Convention against Torture would protect a person against extradition from the
Ukrainian SSR, although his case might not be covered by article 36 of the
Ukrainian Constitution.

527. With reference to article 5 of the Convention, the representative stated that
where the offence was committed on Ukrainian territory, all persons, whether
citizens, stateless persons or aliens enjoying diplomatic immunity, were liable
under criminal laws of the Ukrainian SSR. Where the offence was committed abroad,
citizens of the USSR committing such crime were liable to prosecution on their
return. Currently, persons committing such offences were liable under Ukrainian
law, regardless of whether they were also liable to prosecution abroad. With
regard to foreignerc, he emphasieed that if the crime ras not provided for in an
agreement between the Ukrainian SSR or the USSR and the foreign State, such persons
were not liable to prosecution for the offence. In that case, the laws of the
place where the offence has been committed were applicable.

528. Replying to the questions on article 10 of the Convention, the representative
informed the Committee that a special human rights training programme was being
run, under which practically all educational institutions gave special courses on
human rights which included the Convention against Torture in their curricula.
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529. Turning to the questions raised in connection with article 11 of the
Convention against Torture, the representative said that, for the moment, a lawyer
was not present when a person was taken into custody, An amendment to the
legislation according to which a lawyer could be involved from the moment a person
was taken in custody was currently being considered. However, he further stated
that a lawyer was not normally present when a person was committed to a mental
hospital, although if the person requested the services of a lawyer, he could do
so. He confirmed that such committal proceeding6 could be appealed and provided
detailed information on the circumstances in which a person could be committed to a
psychiatric institution. He pointed out, in that respect, that since 1988 much
progress had been made in that field. The representative also gave a detailed
description of the supervisory and monitoring function6 carried out by the
Procurator’s Office, the Committee against Criminality, the permanent commission of
people's deputies to be seL up within the new Supreme Soviet, as well as by a
nuwiber of non-governmental organisations.

530. With regard to articles 12 to 15 of the Convention, the representative
clarified the decision of the Supreme Court of the Ukrainian SSR concerning
penalties against person6 exceeding their power6 or official authority. He further
explained that the definition of the term *“violence” had been extended to cover the
illegal deprivation of liberty) striking; beating; acts of torture, and acts
causing bodily harm, thus covering all acts of physical torture. He added that the
Supreme Court had expanded the definition to include psychological violence too.
Thus that decision was a significant addition to the legislation, and was in
keeping with the Convention against Torture, which had inspired it directly.

531. Responding to other questions, he said that compensation would be given for
both actual and direct damage t~ health and for any reduction in the ability to
work; that the Suprame Court of the Ukrainian 8582 had in 1989 heard nine action6
seeking compensation for damage to health and that none of the cases involved
torture. He also provided the Committee with statistical data on the measures
taken to rectify past illegalities. Lastly, he confirmad that evidence obtained as
aresult of torture would, without reservation, be conside.sed inadmissible.

532. The members of the Committee thanked the representative of the Ukrainian SSR
for the replies given and for the report submitted. It was noted with great
sctisfaction that legislative and other measures had been taken or were about to be
taken to improve human rights safeguards in general and the application of the
Convention against Torture in particular. The Committee took note with

satisfaction especially of the changes envisaged by the forthcoming reform of the
penal legislation of the Ukrainian 3SR and hoped that information on the outcome of
those changes would be included in the next periodic report.
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V. CONSIDERATION OF INFORMATION RECEIVED UNDER ARTICLE 20 oF THE
CONVENTION

533. In accordance with article 20, paragraph 1, of the Convention, if the
Committee receives reliable information which appears to it to contain well-iuunded
indications that torture is being systematically practised in the territory of a
State party, the Committee shall invite that Stmce party to co-operate in the
examination of the information and, to this end, to submit observations with regard
to the information concerned.

534. In accordance v :h rule 69 of the Committee’s rulas of procedure, the
Secretary-General shall bring to che attention of the Committee iaformation which
is, or avpears to be, submitte. for the Committee’s conasideration under article 20,
paragraph 1, of the Convention.

$35. No information shall be received by the Committee if it concerns a State party
which, in accordonce with article 28, paragraph 1, of the Convention, declared at
the time of ratificat.on of or accession to the Convention that it did not
recognise the competence of the Committee provided for in article 20, unless that
State party has subsequently withdrawn its reservation in accordance with

article 28, paragraph 2, of the Convention.

536. The Secretary-General, in pursuance of rule 69 of the -ules of procedure,
brought to the attention of the Committee at its fourth session information that
had been submitted for the Committee’s consideration under article 20, paragraph 1,
of the Convention. The Committee’s work under article 20 of the Convention thus
commenced at its fourth session in four closed meetings.

537. In accordance with the provisions of article 20 and rules 72 and 73 of the
rules of procedure, all documents and proceedings of the Committee relatiny to its
functions under article 20 of the Convention are confidential and all the neeti ngs
concerning its proceedings under that article are closed.
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vi. CONSIDERATION OF COMMUNICATIONS UNDER ARTICLE 22
OF THE CONVENTION

538. Under article 22 of the Convention against Torture and Other Cruel, Inhuman or
Derrading Treatment or Punishment, individuals who claim that any of their rights
saunerated in the Convention have been violated by a State party and who have
exhausted all available domestic remedies may submit written communications to the
Committee against Torture for consideration, Twenty-three out of 52 States that
have acceded to or ratified the Convention have declared that they recognise the
competence of the Committee to receive and consider communi cati ons under article 22
of the Convention. Those States are Algeria, Argentina, Austria, Canada, Denmark,
Ecuador, Finland, France, Greece, Hungary, Italy, Luxembourg, the Netherlands,

New Zealand, Norway, Portugal, Spain, Sweden, Sswitzerland, Togo, Tuni sia, Turkey
and Uruguay. No communi cati on nay be received by the Conmttee ifit concerns a
State party to the Convention that has not recognized the competence of the
Committee to do so.

539. Consideration of communications under article 22 of the Convention takes place
in closed meetings (art. 22, para. 6). All documents perteining to the work of the
Committee under article 22 (submissions from the parties and other working
do.uments of the Committee) are confidential.

540. In carrying out its work under article 22 of the Convention, the Committee may
be assisted by a working group of not more than five of its members, which submits
recommendations to the Committee regarding the fulfilment of the conditions of
admissibility of communications or assists it in any manner whi ch the Committee may
decide (rule 106 of the rules of procedure of the Committee).

541. A comuni cation may not be declared admissible unless the State perty has
received the text of the communication and hes been given an opportunity to furnish
information or observations concorning the question of admissibility, including
information relating to the exhaustira Oof domestic remedies (rule 108, para. 3).
Within six months after a decision of the Committee declaring a communication
admissible has been communicated to the State party concerned, the State party
shall submit to the Comm.:ttee written explanations or statements clarifying the
case under cunsideration and the remedy, if any, which may have been taken by it
(rule 110, pare. 2).

542. The Committee concludes its consideration of a communicetion that has been
declared admissible by formulating its views thereon in the light of all
information made avail le to it by the petitioner and the State party. The views
of the Committee are ¢ .unicated to the parties (art. 22, pare, 7, of the
Convention and rule 111, para. 3).

543. Pursuant t:.o rule 112 of its rules of procedure, the Committee shall include in
its annual report a summary of the communications examined and, where apprcoraate,
a summary of the explanations and statements of the States parties concerned and of
its own views. The Committee may also decide to include in its annual report the
text of its views under article 22, paragraph 7, of the Convention and the text of
any decision declaring a communication inadmissible under article 22 of the
Convention.
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544. The Committee’s work under article 22 of the Convention comenced at its
second session, At the outset, the Cvimittee agreed that any memberwho withdraws
from the exam nation of a evnmunication under rule 104 on the grounds set out in
rul e 103, paragraph 1 (i.e., if he has anypersonal interest in the case or if he
has participated in any capacity in the making ofany decision on the cé&se covered
by t he communication) should not be present during the Cormittee's consideration of
the comuni cation.

545. Atits second session, the Cvnmittee had before it the first three
communications submitted to it under article 22. It tvok activn on those
communications i n confornmty with rul e 108, paragraph 3, of its rules of

procedure, The Committee al SO decided to set up a working grvup of three ofits
members (rule 106) to neet during its third session to assist the Conmttee in the
handl i ng of the comunications underarticle 22 ofthe Convention. The Wrking
Goup met during the third session end made its recomendations to the Committee.

546. At its third session, the Cvnmttee resumed considerations of the three
communications t hat had been placed before it at its second session. After
deciding under rule 105, paragraph 3, ofits rules of procedure to deal jointly
with the communications, the Committee concl uded i ts consideration by decl aring
them | nadm sSi bl e ratione temporis. Nofurther communications had been received by
the Cvmmittee under article 22 by the time of the adoption of the present report at
its fourth session.

547. The t hree communications in question were subnitted by Argentinian Citizens on
behalf of their deceased relatives, al SO Argentinian Citizens, who allegedly had
been tortured to death by Argentine mlitary authorities in June, July and
November 1976. They claimed that the enactnent of Act. No. 23,521 0f 8 June 1987
{(kxnown as the "Due (bedi ence act”,or "Ley de Cbedi enci a Debida”) and its
application to the | egal proceedings in the cases of their relatives constituted
violations by Argentina of articles 2, 1o, 13, 16, 19 and 20 of the Convention
against Torture and other Cruel, |nhuman or Degrading Treatment or Punishment.
This Act presunes, without admitting proof to the contrary, that those persons who
held lower military ranksat the time the crimes were committed were acting under
superior orders: the Acttherefore exenpts them fcom puni shnent. The i Mmunity al so
cowers superior mlitary officers who did not act as commander-in-chieg, chi ef of
zone, Of chief Of security police orpenitentiary forces, provided that they did
not themselves deci de or that they di d notparticipate in theel aboration of
criminal orders. The authors clainmed that the enactment of that law conflicts with
the obligation of the State party under article 2 of the Convention "to take
effective legislative, admnistrative, judicial or other neasures tv prevent acts
of torture in any territory under its jurisdiction". Farfiem enacting such
iegislativn, tte authorsargued, the State party effectively pardoned those persoas
guilty of torture and violated theprinciple set forth in article 2, paragraph 3.

of the Conventioa, Which prvvides that "an order from asuperivr officer or a
public authority may aotbe invoked as a justification of torture". The authors
simlarly clainmed that the proclamation Vf ActNo. 23,492 on 24 Decenber 1986
(knownas the "'finality Act”or “Lev de Punto Final") entailed violations ofthe
Convent i on.

548. The State party objected tv the adm ssibility of the communications, pointing
out that the Convention against Torture entered into force an 26 June 1987,

10 years after the events of detention and torture had occurred and also subsequent
to the enactment Oof the laws in question. It specifically invoked the principle of
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non-retroactivity of treaties enunciated in article 25 of the Vienna Convention on
the LAwW of Treaties.

549, In declaring the communications inadmissible ratione temporis, the Committee
recalled the principles of the judgment of Nuremberg and referred to article 5 of
the Universal Declaration on Human Rights and article 7 of the International
Covenant on Civil and Political Rights, which set forth the obligation of States to
take effective measures to prevent torture and to punish acts of torture, However,
the Committee obeerved that its competence was defined by article 22 of the
Convention as limited to violations of the Convention and not extending to the
norms cL general international law. The Committee found that the Convention cannot
be applied retroactively and that it only has effect as from 26 June 1987. Thus,
the communications were found to be inadmissible.

550, Having made that finding, the Committee, however, obeerved, in an

obiter dictum, that the laws in question were “incompatible with the spirit and
purpose of the Convention' and urged the State party not to leave the victins a!
torture and their dependants wholly without a remedy. "If civil action for
compensation is no | onger possible because the period of limitations for lodging
ouch an Action has run, the Committee would wel come, in the spirit of article 14 of
the Convention, the adoption of appropriate measures tO enable adequate

compensat ion”’. The Committee indicated that it would welcome receiving from the
State party detailed information concerning (a) the number of successful claims for
compensation for victinms of acts of torture during the “dirty war", or for their
dependents, And (b) such pension schemes that may exist, apart from compensation,
for the victims of torture or their dependents, including the criterie for
eligibility for such pensioa. A reply from the State party was transmitted to the
Committee under cover of a note from the Permanent Mission of Argentina to the
United Nations Office at ceneva, dated 12 March 1990.

561. The text. of the Committee’s decisions is reproduced in annex V to the present
report. The text of the State party's reply is reproduced in annex VI.
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VI, AbCPTION OF THE REPORT

5562, In accordance with article 24 of the Convention, the Committee shall submit an
annual report on its activities to the States parties and to the General Assembly.

553. Since the Committee will hold its second regular session of each calendar year
in late November, which coincides with the regular session of the General Assembly,
the Committee decided to adopt its annual report at the end of its spring session

for appropriate transmission to the General Assembly during the same calendar year.

554, Accordingly, at its 55th, 56th and 57th meetings, held on 3 and 4 May 1990,
the Committee considered the draft report on its activities at the third and fourth
session (CAT/C/CRP.1 and Add.1-20, CAT/C/CRP.2 and Add.1 and CAT/C/CRP.3 and
Add.1-4). The report, as amended in the course of the discussion, was adopted by
the Committee unanimously. An account of the activities of the Committee at its
fifth session (12 to 23 November 1990) will be included in the annual report of the
Committee for 1991.

Notes

1/ Qfficial Records of the General Assembly. Forty-fourth Session /
Supplement No, 46 (A/44/46),
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State

Afghanistan
Algeria a/
Argentina a/
Australia
Austria a/
Belgium
Belize
Bolrvia
Brazil
Bulgaria

Byelorussian Soviet
Socialist Republic

Cameroon
Canada a/
Chile

China

Colombia
Costa Rica
Cuba

Cyprus
Czechoslovakia
Denmark a/
Dominican Republic
Ecuador a/
Egypt

Finland a/
France a/

ANNEX |

Date of signature

4 February 1985
26 November 1985
4 February 1985
10 December 1985
14 March 1985

4 February 1985

4 February 1985
23 September 1985
10 June 1986

19 December 1985

23 August 1985
23 September 1987
12 December 1986
10 April 1985

4 February 1985
27 January 1986
October 1985
September 1986
February 1985
February 1985
February 1985

M~ BB B oo O

4 February 1985
4 February 1985
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Date of receipt of the
instrument of ratification

o _accession

1 April 1987

12 September 1989
24 September 1986
8 August 1989

29 July 1987

17 March 1986 h/

28 September 1989
16 December 1986

13 March 1987

19 Decenber 1986 b/
24 June 1987

30 September 1988

4 October 1988

8 December 1987

7 July 1988
27 May 1987

30 March 1988
25 June 1986 h/
30 August 1989
18 February 1986




Gabon
Gambia
German Democratic Republic

Germany, Federal Republic of
Greece a/
Guatemala
Guinea

Guyana
Hungary a/
Iceland
Indonesia
Israel

Italy as
Libyan Arab Jamahiriya
Liechtenstein
Luxembourg a/
Mexi co

Morocco
Netherlands a/
New Zealand a’/
Nicaragua

Ni geria
Norway a/
Panama
Paraguay

Peru
Philippines
Poland
Portugal as
Senegal

Sierra Leone

Date of signature

21 January 1986
23 October 1985
7 April 1986

13 October 1986
4 February 1985

30 May 1986

25 January 1988
28 November 1986
4 February 1985
23 October 1985
22 October 1986
4 February 1985

27 June 1985

22 February 1985
18 March 1985

8 January 1986
4 February 1985
14 January 1986
15 April 1985

28 July 1988

4 February 1985
22 February 1985
23 October 1989
29 May 1985

13 January 1986
4 February 1¢85
4 February 1985
18 March 1985
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10
19
15

12
16

29
23

21
10

24
12

18
26

21

September 1987

Cct ober 1988
January 1990 h/
Octobwar 1989
May 1988

April 1987

January 1989
Kay 1989 b/

September 1987
January 1986

December 1988
December 1989

July 1986
August 1987
March 1990
July 1988
June 1986 b/
July 1989
February 1989
August 1986



Date of receipt of the

instrument of ratification
State Date of siguature or accession
Somalia 24 January 1990 b/
Spain a/ 4 February 1985 21 October 1987
Sudan 4 June 1986
Sweden a/ 4 February 1985 8 Januery 1986
Switzerland as 4 February 1985 2 December 1986

Togo &/
Tunisia a7
Turkey a/
Uganda

Ukrainian Soviat
Socialist Republic

Union of Soviet Socialist
Republics

United Kingdom of
Great Britain and
Northern Ireland g/

United St at es of Anerica
Uruguay a/
Venazuela

Yugosl avi a

25 March 1987
26 August 1987
25 January 1988

27 February 1986

10 December 1985

15 March 1985
18 April 1988
4 February 1985
15 February 1985
18 April 1989

18 November 1987
23 September 1988
2 August 1988

3 Novenber 1986 b/

24 February 1987

3 March 1987

8 December 1988

24 October 1986

a’/ Made the declaration under articles 21 and 22 of the Convention.

b/ Accession.

c/ Made the declaration under article 21 of the Convention.
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ANNEX 11
Membership of the Committee againat Torture

(1990-1991)

Nace £ member ﬁ:ﬁi:iiiiiz 31 December
Mr. Alfredo R. A, BENGZON Philippines 1991
Mr. Peter Thomas BURNS Canada 1991
Ms. Christine CHANET Prance 1991
Ms. Socorro DIAZ PALACIOS Mexico 1991
Mr. Alexis DIPANDA MOUELLE Cameroon 1993
Mr. Ricardo GIL LAVEDRA Argentina 1991
Mr. Yuri A. KHITRIN Union =f Soviet 1993
Socialist Republics
Mr. Dimitar N. MIKHAILOV Bulgaria 1993
Mr. Bent SORENSEN Denmark 1993
Mr. Joseph VOYAME Switzerland 1993
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] ANNEX 111
Statys of gubmission of reports by States parties_under_article_l9.
of the Convention as at 4 May 1900
ts due in _l)988
' Date of entry Initial report Date of
State party Into forge date due submission symbol
Afghanistan 26 June 1907 25 June 1988
:, Argentins 26 Juna 1987 2% June 1988 15 December 1988 CAT/C/SJAdd.12/Rev.1
l‘; Auatr la 28 August 1987 27 Auquat 1988 10 November 1968 CAT/C/S/IAdd. 10
¥ Belize 26 June 1987 25 June 1988
' Bulgar la 26 June 1987 4% Juno 1988
i Byelnrussian Soviet .
} socialist Rapublic 26 June 1987 25 June 1988 11 January 1989 CAT/C/$/Add. 14
’ Cametoon 26 June 1987 25 Juno 1588 15 February 1989 CAT/C/%/Add, 16
- Canada 24 July 1987 23 July 198¢ 16 January 1949 CAT/C/J/IAdd. 15
5 Denmark 26 June 1967 25 June 1988 26 July 1988 CAT/C/S/Add, 4
b Eqypt 26 June 1967 25 Juno 1988 26 July 1988 CAT/C/S/Add. 5
t Pranoe 26 June 1967 25 June 1988 30 June 1988 CAT/C/SIAdd.2
) derman Democratic
. Repuolic 9 October 1987 8 Ootober 1988 19 pecember 1988 CAE/C/ SIAdd. 13
Hungary 26 June 1987 25 June 1988 25 october 1988 CAT/C/$/Add. 9
F; buxembourq 29 Ootober 1487 28 Octobex 1988
' Mex Ico 26 June 1967 25 Juno 1988 10 Auqust 1988 CAT/C/5/Add, 7
Norway 26 June 1907 25 Juno 1988 21 July 1988 CATIC/ 5/Add., 3
: Panama 23 September 1967 22 8September 1988
-'; Philippines 26 June 1987 25 June 1988 26 July 1988 CATI/C/Add.6
. 28 April 1989 CAT/C/Add. 18
.!"_ Senegal 26 June 1967 25 June 1988 30 October 1989 CAT/C/5/Ad4,19
::;' (Replacing Add.8)
§ Spain 20 November 1987 19 Novambet A966 19 mareh 1990 CAT/C/$/Add. 21
- 8weden 26 June 1987 25 June 1988 23 June 1988 CAT/C/5/hdd. )
switaer land 26 Juno 1981 25 June 1988 14 April 1989 CAT/C/3/Rdd, 17
‘ Togo 18 Decembor 1947 17 Deoember 1988
' Uganda 26 Juno 1987 25 June 1984
Ukrainian Sovlet
Socialist Rtpublla 26 June 1987 25 June 1988 17 January 1990 CATICIS/IAdd. 20
Unlon =t soviet
Socialist Republics 26 June 1987 25 June 1988 6 December 1288 CAT/C/S/Add. 11
Uruguay 26 June 1987 25 June 1Y98
Initial reports due in 1989
b Chile 30 October 1988 29 October 1983 21 September 1989  CAT/C/I/Add. 2
Z?; China 3 November 1984 2 Novemboc 1987 1 Decenmber 19KY CAT/C/1/hdd.5
, Colombla 7 January 1968 6 January 1989 24 april 1909 CAT/C/7/Add. 1
Czechoslovakia 6 August 1908 5 Auquat 1989 21 November 194y CAT/C/1/Add, 4
Ecuador 29 April 19886 28 April 1989
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State pa -ty

Greece
Guyana
Peru
Tunisia
Tutkey

Algeris

Australia

Braxil

Finland

Guinea

Italy

Libyan Arab Jamabhiriya
Hether lands

Poland

Portugal

Opited EKingdom of
Great Britain and
Morthern Ireland

Injtis) reportse dus in 1989

Date of sntry
dnto torge

5 Noveaber 1988
18 Juna 1988

6 August 1988
23 October 1388

1 3epteunber 188

date due
4 November 1989
17 June 1989
5 August 1989
22 Ogrober 1989
31 August 1989

Date of

submias

25 October 1989
24 april 1990

CAT/C/T/hdd . 3
CAT/C/1/M0d. &

In.tial reports due 1n 199y

12 Octobet 1939

7 September 1989
28 October 1989
29 septeaber 198%
9 Hovember 1989
11 February 1989
15 June 1989

20 Januacy 1989
25 August 1989

11 mazen 1989

7 Janaary 198%

il October 1990

b Sepremver 1990
27 Oerober 1990
28 Septesber 1390
§ Noveaber 1930
10 FPebruacy 193¢
14 June 1990

19 January 1939
24 hugust 1990

10 March 1990

14 marenh 1990 CAT/C/9/03d.1

& January 1930
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ANNEX IV

its 49th meeting, on 26 April 1990

Land and 2ecople

1. This section should contain information about the main ethnic and demographic
characteristics of the country and its population, as well au such socio-economic
and cultural indicators as per capita income, gross national product, rate of
inflation, external debt, rate of unemployment, literacy rate and religion. It
should also include information on population by mother tongue, life expectancy and
infant mortality.

General political structure

2. This section should describe briefly the political history and framework, the
type of government and the organisation of the executive, legislative and judicial
organs.

deneral legal framework within which human rights are protectad

3. This section should contain information on:

(a) Which judicial, administrative or other competent authorities have
jurisdiction affecting human rights;

(b) Whet remedies are available to an individual who claims that any of his
rights have been violated; and what systems of compensation and rehabilitation
exist for victims;

(c) ‘Whether any of the rights referred to in the various human rights
instruments are protected either i n the Constitution or by a separate bill of
rights and, if so, what provisions are made in the Constitution or bill of rights
for derogations and in what circumstances;

(a) Whether the provisions of the various humae rights lastruments can be
invoked before, or directly enforced by, the courts, other tribunals or
administrative authorities or whether they must be transformed into internal laws
or administrative regulations in order to be eanforced by the authorities concerned,

Information and publicity

4. This section should indicate whether any special efforts have been made to
promote awareness among the public and the relevant authorities of the rights
contained in the various human rights instruments. The topies to be addressed
should include the manner and extent to which the texts of the various human rights
instruments have been disseminated; whether such texts have been translated into
the local language or languages, what government agencies have responsibility for
preparing reports and whether they normally receive information or other inputs
from external sources; and whethar the contents of the reports are the subject of
publ ic debate.
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ANNEX V

Decisions of the Committee aqainst Torture under article 22 of the
Convention against Torture and Other C r ue | . 0 I Degrading
Ireatment or Punishment
concerning

Communications Nos 1,1988, 2/1988 and 3/1988%
Submitted by: 0. R,, M. M. and M, S. [names deleted]
Alleged victims: Authors’ deceased relatives
State party concerped: Argentina
Rat8 f cbinmonications:b e r 1 9 8 8

The Committee against Torture established under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Meeting on 23 November 1989
Adopts the followingr

A . Decision to deal jointly with three communications**
The Committce against Torture,
Considering that communications Nos. 1/1988, 2/1988 and 3/1988 refer to
clozely related events said to have taken place in Argentina in 1976, and to the
enactment of certain legislation in December 1986 and . «e 1987,

consideringfurther that the three communications can appropriately be dealt
with together,

1. Decides, pursuant to rule 105, paragraph 3, of its rules of procedure, to
deal jointly with these communications;

2. Further decides that this decision shal. be communicated to the State
party and the authors of the communications.

* Pursuant to rule 104 of the Commictee's rules of procedure,
Mr. Gil Lavedra did not take part in the consideration of the communication6 or in
the decisions adopted by the Committee, at any stage. He was not present during
the Committee's deliberations or decision-making.

*h Made public by decision of the Committee.

-108-




A it i el

B. Decision on admissibility~+*

1. The authors of the communications are 0. ®.. M. M. and M. 8., Argentinian
citizens residing in Argentina, writing on behalf of their deceased relatives

M. R., J. M. and C. S., who were Argentinian citizens and were allegedly tortured
to death by Argentine military authorities in June, July and November 1976,
raspectively. The authors are represented by counsel.

2.1 ‘'the authors claim tbhat the enactment of Act No. 23,511 of 8 June 1987 (known
as the "bue Obedience Act" or "Ley de Obediencia Debida") and its application te
the legal proceedings in the cases of their relatives constitute violations by
Argentina of articles 2, 10, 13, 16, 19 and 20 of the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment. Similarly, it is
also claimed that the proclamation of Act No. 23,492 of 24 December 1986 (known as
the “Finality Act” or "Ley de Punto Final”) entails violations of the Convention.

2.2 The Convention against Torture was signed by the Government of Argentina on
4 February 1985, ratified on 24 September 1986’and entered into force on
26 June 1907. Article 2 of the Convention provices in partt

Each State Party shall take effective legislative, administrative,
judicial or other measures to prevent acts of torture in any territory under
its jurisdiction.

(...)

2. An order from a superior officer or a public authority may not be invoked
as a justification of torture.”

2.3 It. is claimed that Act No. 23,521 is incompatible with Argentina’s obligations
under the Convention, The Aot presumes, without admitting proof to the contrary,
that those persons who held lower military ranks at the time the crimes were
committed were acting under superior orders; the Act therefore exempts them from
punishment. The immunity also covers superior military officers who did not act as
commander-in-chief, chief of zone, or chief of security police or penitentiary
forces, provided that they did not themselves decide or that they did not
participate in the elaboration of criminal orders.

2.4 With regard to the time frame of application of the Convention, the authors
acknowledge that their relatives were tortured to death during the prior Argentine
Government, before the entry into force of the Convention. They challenge,
however, the compatibility of the Due Obedience Act with the Convention. Al though
Act. No. 23,521 was enacted before tne entry into force of the Convention against
Torture, the authors refer to article 18 of the Vienna Convention on the Law of
Treaties (in force 27 January 1980), which proviues that!

“A State is obliged to refrain from acts which would defeat the object or
purpose of a treaty when (a) it has signed the treaty or has exchanged
instruments constituting the treaty subject to ratification . .."

Both signature and ratification of the Convention against Torture by Argentina took
place prior to the enactment of Act No. 23,521.
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2.5 At issue is also the compatibility with the Convention against Torture of Act
No. 23,492, of 24 December 1986, known as Law of "Pumto Final”, which established a
deadline of 60 days for commencing new criminal investigations with regard to the
events of the oo-called “dirty war" (guerra sucia). This deadline expired on

22 February 1987.

3. By decisions under rule 106 of its rule of procedure, the Committee against
Torture transmitted the three communications to the State party requesting
information concerning the question of the admissibility of the communications.

4.1 On 14 July 1989, the State party objected to the admissibility of the
communications on the grounds that all the events in question, including the
enactment of the laws challenged by the authors took place prior to the entry into
force of the Convention against Torture.

4.2 In particular, the State party refers to article 28 of the Vienna Convention
on the Law of Treaties which stipulates:

"Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or fact
which took place or any situation which ceased to exist before the date of the
entry into force of the treaty with respect to that party.”

4.3 In this connection, the State party observes that this provision merely
codifies the existing customary law with regard to the non-retroactivity of
treaties. It refers to decisions of the Permanent Court of International Justice
(series A/B, No. 4, 24) and of the International Court of Justice (reports, 1952,
40) holding that a treaty only applies retroactively if such an intention is
expressed in the treaty or may be clearly inferred from its provisions.

4.4 In respect of this provision, the International Law Commission has observed;

",.. in numerous cases under the European Convention for the Protection of
Human Rights and Fundamental Freedoms, the European Commission of Human Rights
has held that it is incompetent to entertain complaints regarding alleged
violations of human rights said to have occurred prior to the entry into force
of the Convention with respect to the State in question.” a/

4.5 The State party places Acts Nos. 23,492 and 23,521 in this context, since
their scope of application extends from 24 March 1976 to 26 September 1983 and the
Convention against Torture came into force on 26 June 1987.

5.1 The State party further contends that the authors have failed to exhaust
domestic remedies, and indicates that all victims of crimes have a right to
compensation for the physical and moral injury suffered and that Act No. 23,492
recognises this right ia article 6, which specifically provides that "the
extinction of penal action pursuant to article 1 does not affect civil proceedings”.

5.2 Moreover, article 30 of the Criminal Code stipulates that the obligation to
indemnify takes precedence over all other obligations incurred by the person
responsible subsequent to the crime, including payment of the fine, while

article 31 stipulates that the obligation to pay compensation is jointly shared by
all those responsible for the crime. Thus, both the victims and their relative6 as
well as any third parties who might have suffered injury, even indirectly, are
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entitled to full compensation. Article 1112 of the Argentine Civil Code stipulates
that public officials guilty of culpable omission in the course of their duties are
liable to pay compensation. Aas far as the liability of the State is concerned,

articles 43 and 1113 clearly stipulate that the State is responsible for its agents.

6.1 Counsel for the authors, in an undated subnission received ou.
12 September 1989, ccutests the State purty's observations and reiterates that
“what is being challenged is the application of the DuB Obedience Act to the

accused, as well as the very existence of that law, which breaches the Convention
against Torture”.

6.2 With regard to the requirement of exhaustion of domestic remedies, counsel
contends that there are no effective remedies, in particular with regard to
compensation. Although the government in principle accepts its liability to pay
compensation, in practice it allegedly prevents injured parties from obtaining
compensation from the military courts, thus requiring them to pursue other
channels, through the civil courts. Counsel further explains that *“the distinction
between civil and criminal action has not been‘accepted in our codes of procedure,
which for the purpose6 of compensation for the consequences of a crime provide that
proceeding6 must be continued in the same Kkind of court. Failure to do so has been
regarded by our foremost procedural experts as a violation of the right to a
defence. When the return to democracy began, the direct victims and/or their
representatives plunged into criminal proceedings in order to ensure the
investigation of the facts, the punishment of those responsible, the search for
missing persons (which is still continuing) and the discovery of the truth about
what actually happened. In addition there was a need for a statement by the
crinminal courts confirming the existence of the reported events and the form they
took. Those who began proceedings to seek compensation came up against the

requirement that the civil courts should be used, and the rejection of all the
civil cases",

7.1 Before considering any claims contained in a communication, the Committee
against Torture Shall, in accovdance with rule 107 of its rules of procedure,
decide whether or not it is admissible under article 22 of the Convention.

7.2 With regard to the prohibition of torture, the Committee recalls the

principles of the judgment of Nuremberg, and refers to article S of the Universal
Declaration of Human Rights and article 7 of the International Covenant on Civil
and Political Rights, all of which constitute norms of international law recognised
by most States Members of the United Nations, including Argentina. Thus, even
before the entry into force of the Convention against Torture, there existed a
general rule of international law which should oblige all States to take effective
measures to prevent torture and to punish acts of torture. In this context, it
would seem that Argentine Act No. 23,521 on “due obedience” pardons the act6 of
torture that occurred during the “dirty war". Nevertheleae, the Committee is bound
to observe that its competence with respect to communications is defined by

article 22 of the Convention against Torture, whereby that competence is limited to
violations of this Convention and does not extend to the norms of general
international law.

7.3 With regard to the temporal application of the Convention, the Committee
recalls that the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment entered into force on 26 June 1987. 1Im this connection,
the Committee observes that the Convention only has effect from that date and
cannot be applied retroactively. Therefore, the promulgation of the "Punto Final”
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Act on 24 December 1986 and the enactment, on 8 June 1987, of the "Due Obedience”
Act could not, ratione temporis, have violated a Convention that had not yet
entered into force.

7.4 The only issue remaining before the Committee is whether there have been any
violations of the Convention subsequent to its entry into force. A question arises
concerning the immediate application of the provisions of the Convention, for
example, with regard to the right of victims of torture to a remedy. Article 13
provides in part: "Each State party shall ensure that any individual who alleges
he has been subjected to torture in any territory under its jurisdiction has the
right to complain to, and to have his case promptly and impartially examined by,
its competent authorities”. Although the authors have not invoked article 14 of
the Convention, the Committee ex @fficlo shall examine whether issues arise under
this article, which stipulates in part! "Eaeh State party shall ensure in its
legal system that the victim of an act of torture obtains redress and has an
enforceable right to fair and adequate compensation, including the means for as
full rehabilitation as possible. In the event of death of the victim as a result
of an act of torture, his dependants shall be entitled to compensation”.

7.5 The Committee observes that "torture" for purposes of the Convention can only
mean torture that occurs subsequent to the entry into force of the Convention.
Thus, the scope of articles 13 and 14 of the Convention does not cover torture that
took place in 1976, 10 years before the entry into force of the Convention, and the
right to redress provided for in the Convention necessarily arises only with
respect to events subsequent to 26 June 1987.

8. The Committee therefore decides:
(a) That the communications are inadmissible ratione temporis:

(b) That this decision shall be communicated to the State party and to the
authors through their counsel.

9. The Committee observes, however, that even if the Convention against Torture
does not apply to the facts of these communications, the State of Argentina is
morally bound to provide a remedy to victins oi torture and to their dependants,
notwithstanding the fact that the acts of torture occurred before the entry into
force of the Convention, under the responsibility of a de factoe government, which
is not the present Government of Argentina. The Committee notes with concern that
it was the democratically elected post-military authority t hat enacted the Punto
Final and the Due Obedience Acts, the latter after the State hod ratified the
Convention against Torture and only 18 days before the Convention entered into
force. The Committee deems this to be incompatible with the spirit and purpose of
the Convention. The Committee notes that, as a result, many persons who committed
acts of torture remain unpunished, including the 39 senior officers pardoned by
decree of the President of Argentina on 6 October 1989, who were to have been tried
by the civil courts. This policy is in stark contrast to the attitude of the State
towards the victins of the “dirty war” of 1976-1983. The Committee urges the State
party not to leave the victims of torture and their dependants wholly without a
remedy. If civil action for compensation is no longer possible because the period
of limitations for lodging such an action has run out, the Committee would welcome,
in the spirit of article 14 of the Convention, the adoption of appropriate measures
to enable adequate compensation.
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10. The Committee would also welcome receiving from the State party detailed
information concerning (a) the number of successful claims for compensation far
victims of acts of torture during the "dirty war", or for their dependante, and
(b) such pension schemes that may exist, apart from compensation, for the victims
of torture or their dependants, including the criteria for eligibility for such

pension.

Pui9 (A/6309/Rev.1),
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ANNEX VI
Reply from the Government of Axgentina

In respect of the request of the Committee against Torture for information
contained in paragraph 10 of the Committee’s decision on admissibility in
communications Nos. 1/1988, 271988 and 371988 (see annex V above), the following
reply from the State party was transmitted to the Committee under cover of a note
from the Permanent Mission of Argentina to the United Nations Office at Geneva,
dated 12 March 1990:

The claims for damages lodged by victims of events that occurred while
the last de facto government was in power are of a comprehensive nature as
regards the subjects covered. In other words, no records are kept from which
to determine how many claims were based on acts of torture, although nost of
them were.

Such claims are heard in the federal courts throughout the country.

Information on cases within the jurisdiction of the federal capital is
centralized and readily accessible, since in all cases the National Treasury
Attorney’s Office has taken responsibility for representing the State, in
accordance with the provisions of Decree No. 1895/84.

In 229 cases in which the National Treasury Attorney’s Office represented
the State pursuant to the above-mentioned Decree, actions were brought for
damages or compensation for moral injury as a result of detention ia the
following circumstances: deprivation of liberty in the custody of the
National Executive Power, deprivation of liberty without action by the
National Executive Power, disappearance of persons and inclusion in the
institutional acts of 1976.

In 92 cases, the action was declared to have lapsed on the grounds that
the claimants had not prosecuted it. Thus, out of an effective total of
137 cases, in 30 the application of the statute of limitations claimed by the
State was rejected; some of the cases have already ended with a ruling in
favour of the claimants and in others substantive proceedings are continuing,
with the strong likelihood of a decision favourable to the claimants.
Sixty-one claims fell under the statute of limitations and in one other a plea

of res judicata was accepted. A further 45 cases are sub judice.

In the cases brought before other courts, representation of the State was
not centralized but entrusted to members of the Public Prosecutor’s Department
in the various courts. Consequently information on these cases is not at
present available. The Argentine Government would be grateful if the
Committee would inform it of its interest in this respect in order that it may
make appropriate arrangements for this purpose.

In any event, and without prejudice to what was stated in the previous

paragraph, the claims in question have the same character-stics as those heard
in the course of the federal capital.
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On 30 October 1986, the National Congress adopted Act No. 23,466, which
was actually promulgated on 10 December 1986, Under this Act a
non-contributory pension is awarded to relatives of missing persons. The
beneficiaries of this pension are children under 21 years of age who produce
evidence of the enforced disappearance of one or both parents (which occurred
before 10 December 1983) in a complaint filed with a competent judicial
authority, CONADEP, or the Under-Secretariat for Human Rights of the Ministry
of the Interior, The benefit also extends to the spouse, or a person
cohabiting in apparent matrimony for at least five years immediately prior to
the disappearance, together with minor children if any; parents and/or
siblings who are unfit for work and are not engaged in any gainful activity or
in receipt of any retirement pay, pension or non-contributory benefits; and
minor siblings who have lost both parents and who habitually lived with the
missing person before his disappearance.

To date 4,856 pension applications have been made under Act No. 23, 466.
Of these, 3,558 have been granted, 160 have been rejected on the grounds that
they did not fall within the provisions of the Act, and 1,138 are being
processed.
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ANNEX VII

List of documents issued for the Committee during the

Symbol
CAT/C/Z/Add. 1

CAT/C/3/Rev.1l
CAT/C/5/Ad4. 11
CAT/C/5/Add.12/Rev.1
CAT/C/S/IAdd.13

CA%/C/%sAdd. 14

CAT/C/5/Add.15
CAT/C/S/IAdd. 16
CAT/C/5/Add.17

CAT/C/5/Ad4.18

CAT/C/7/Add.1
CATI/C/I/Add.2

CATIC/ 8

CAT/C/L.4

CAT/C/SR.25-42

CAT/C/2/Add. 2

reporting period

A. Third session
Iitle

Status of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and
reservations, declarations and objections under the
Convention
Rules of procedure of the Committee
Initial report of the Union of Soviet Socialist Republics
Znitial report of Argentina

Initial report of the German Democratic Republic

Initial report of the Byeloruesian Soviet Socialist
Republic

Initial report of Canada
Initial report of Cameroon
Initial report of Switzerland

Additional information updating the initial report of the
Philippines

Initial report of Colombia
Initial report of Chile

Provisional agenda and annotations for the third
session: note by the Secretary-General

Draft revision of the general guidelines for initial
reports to be submitted by States parties: note by the
Secretary-General

Summary records of the third session of the Committee

B. Fourth session

Status of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and
reservations, declarations and objections under the
Convention
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Symbol

CAT/C/4/Rev.1

CAT/C/5/Add. 19
CATI/C/S/Add. 20
CAT/C/5/Add. 21
CAT/C/7/Add.3
CATI/C/I/Add.4
CAT/C/7/Add.5

CAT/C/P

CAT/C/9/Add.1
CAT/C/ 10

CAT/C/L.5

CAT/C/5R.413-57

go-15475 1631-1632f (E)

Title
General guidelines regarding the form and contents and
initial reports to be submitted by States parties under
article 19 of the Convention
Initial report of Senegal
Initial report of the Ukrainian Soviet Socialist Republic
Initial report of Spain
Initial report of Tunisia
Initial report of Czechoslovakia
Initial report of China

Note by the Secretary-General listing snitial reports
that are due in 1990

Initial report of the Netherlands
Pruvisional agenda and annotations: fourth session
Action by the General Assembly at its forty-fourth
session. Draft consolidated guidelines for the initial
part of the reports of States parties under international
human rights instruments: note by the Secretary-General

Summary records of the fourth session of the Committee
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