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I. ORGANIZATIONAL AND OTHER MATTERS

1. As at 4 May 1990, the closing date of the fourth session of the Committee
against Torture, there were 52 States parties to the Conventjon against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. The Convention was
adopted by the General Assembly in re;:olution 39/46 of 10 December 1984 and opened
for signature and ratification in New York on 4 February 1985. It entered into
force on 26 June 1987 in accordance with the provisions of its article 27. A list
of States that have signed, ratified or acceded to the Convention, together with an
indication of those that have made declarations under articles 21 and 22 of the
Convention, is contained in annex I to the present report.

2. The text of the declarations, reservations or objections made by States
parties with respect to the Convention are reproduced in document CAT/C/Z and Add.1
and 2.

B .  WdurglthQnof t h e

3. The Committee against Torture has held two sessions since the adoption of its
last annual report. The third and fourth sessions of the Committee were held at
the United Nations Office at Geneva from 13 to 24 November 1989 and from 23 April
to 4 May 1990.

4. At its third session, the Committee held 18 meetings (25th to 42nd meeting)
and at its fourth session the Committee held 15 meetings (43rd to 57th meeting).
An account of the deliberations of the Committee at its third and fourth sessions
is contained in the relevant summary records (CAT/C/SR.25-57).

5. In accordance with article 17 of the Convention, the Second Meeting of the
States parties to the Convention was convened by the Secretary-General at the
United Nations Office at Geneva on 28 November 1989. The following five members of
the Committee against Torture were r&)-elected for a term of four years, begining on
1 January 19901 Mr. Alexis DipanBa Mouelle, Mr. Yuri A. Khitrin,
Mr. Dimitar N. Mikhailov, Mr, Bent Sdrensen and Mr. Joseph Voyame. Accordingly,
the membership of the Committee remains the same as during 1989. The list of the
members, together with an indication of the duration of their term of office,
appears in annex II to the present report.

6. All the members e.ttended the third session of the Committee; however,
Mr. Bengeon, Ms. Chanet, Mr. Gil Lavedra and Mr. Sbrensen attended only a part of
the session, The fourth session of the Committoe was attended by all the members
excep’: Mr. Eengeon. Ms. Chanet and Ms. Diaz Palacios attended only a part of that
session.
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D. w de- bv mrz of the

7. At the 43rd meeting, on 23 April 1990, the five members of the Committee who
had been re-elected at the Second Meeting of the States parties to the Convention
made the solemn declaration upon assuming their duties, in accordance with rule 14
of the rules of procedure.

8. At its 43rd meeting, on 23 April 1990, the Connnittee elected the following
officers for a term of two years in accordance with article 18, paragraph 1, of the
Convention and rules 15 and 16 of the rules of procedure:

-1 Mr. Joseph VOYAME

Yice-C&&j&Br Mr. Alexis DIPANDA MOUELLE
Mr. Ricardo Gft LAVEDRA
Mr. Dimitar N. MIKBAILOV

-8 Mr. Peter Thomas BURNS

9.
items

At its 25th meeting, on 13 -November 1989, the Committee adopted the following
listed in the provisional agenda subzritted by the Secretary-General in

accordance with rule 6 of the rules of procedure (CAT/C/B)  as the agenda of its
third session. The agenda of the third session, as adopted, was as followzt

1. Adoption of the agenda.

2. Organizational matters. , .

3. Submission of reports by States parties under article 19 of the
Convention.

4. Consideration of reports submitted by States parties under article 19 of
the Convention.

5. Consideration of cozununications under article 22 of the Convention.

10. At its 43rd meeting, on 23 April 1990, the Committee revised the provisional
agenda submitted by the Secretary-General (CAT/C/lo)  and adopted it as the agenda
of its fourth session, as follows:

1. Opening of the session by the representative of the Secretary-General.

2. Solemn declaration by the newly elected members of the Committee.

3. Election of the officers of the Committee.

4. Adoption of the agenda.

5. Organisational and other matters.
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6. Submission of reports by Statss partirn under article 19 of the
COWUkktioll*

7. Consideration of reports submitted by States parties under article  I9 Of
the Convent iaa.

8. Consideration of iafonatioa received uadmr  article 29 of the Convention.

9. Actlion by t&e General Assembly at its forty-fourth session:

(a) Annual report submitted by the Committee against Torture usdsr
article 24 of the eonventiont

(b) Effective irrrplaareatetioa  of international instruments on hum&s
rights, includiug reporting obligations usder iatatnationsl
instrumsnts oa hums rights;

(c) Cousideration of consolidated grlidelfnets  for the initial part of the
reports of States patties under international humm rights
instruneats.

10. Adoption of ths snmal report of ths Committee or) its activities.

11. Ths Comittss discussed its working methods at its 38th meeting, on
22 l&member 3989. With reference to article 19, parsgraph 3, of the Conwntfon and
rule 68 of the rules of procedufu, ths CmittW3 bi8CUSsSdr  fn PattiCulSr, its
a&hod of forrulstisg  conclusions after cousidsring each of the reports suhsitted
by States parties. After a brief embang of vfsws, the Comittss sgreud to
ma&Lain its establish& prsctice of eatrusting its Chainsan and Bapporteur with
the task of drcrwimg up the general conclusions of ths Cosmittse at the end of the
coPrideratioa  of ssch report, It agreed that the general conclusioas  should
concentrate especially  VP provisions  of t&s Convention that a State party had
wholly 5r partially failed to hnplewlpt. Hembers  of the Cmittee  could subnit soy
general cuments thsyrighthsve. in or&r to help the Chairman and the Rapporteur
in their task.

12. Ths Cmittse tesused discussioa on fts workisg methods relating to its
functions  under article 19 of the Conwntion at its 49th and 49th meetings  on
26 April 1990.

13. The Committee dsbated, in particular, possible ways fit expediting and making
wrs effective its consideration of reports submitted by States parties, as well as
its comzlusions, recomtsndstions  and general comnsnts on each report considered.

14. The Cmunittee  sgresd that, at each session, the Chairman, in consultation with
the members of the Committee, would designate country rapporteure sad altsrsste
rappartteurs for each of the reports submitted by States parties and scheduled for
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consideration by the Committee at its following session. It was further aqreed
that the Secretariat would maintain a register of rapporteurs and alternates
designated so that the task could be equally d?stributed  among all members of the
Committee, including the Chairman. As for reports that would be submitted by
States parties after a sension of the Committee, tho rapporteurs and their
alternates would be designated by the Chairman in consultation with the Secretariat.

15. The task of the country rapporteur, or his/her alternate, would be to study
and evaluate the report, as well as any annexes to the report submitted by a State
party, to prepare a comprehensive list of questions to be put to the
representatives of the reporting State and to lead the discussion when the report
is considered by the Committee. Questions would be prepared in an orderly manner
to facilitate the dialogue with the reporting State. They would, in particular,
focus on issues directly relevant to the implementation of the Convention followiq
the order of articles of the Convention, refer to the issues listed in the
Committee’s general guidelines for the submission of reports by States parties and
contain references to the relevant sections of the report under consideration.

16. The rapporteur would also be responsible for drawing up conclusions,
recommendations and general comments based on the Committee’s consideration of the
report. Such conclusinns, recommendations and general comments would be presented
orally either at the end of the consideA.at:on of the report or during a subsequent
meeting, without prejudice to any member of the Committee presenting his own
conclusions. The representatives of the State party concerned would be invited to
be present. Such conclusions, reco-unendations and general comments would be
forwarded to ‘-.ho btrrte party concerned in accordance with erticle 19, paragraph 3, 1
of the Conventio;+,4

H. So oDeratiq&&Od  co ordLnatron.ofactivitie_e  be-en the
G&&&W -A& SDecialR;nnorteur of the Cmpn

.on qug&uma t&l& to torture

17. The Chairman informed the Committee at its 37th meeting, on 21 November 1989,
of the outcome of his informal meeting with the Special Rapporteur of the
Commission on questions relating to torture. He pointed out that, as had been
agreed by the Corrmittee at its second session, the purpose of the meeting was to
consider the possibilities  of a division of tasks in order to avoid any duplication
in discharging the respective mandates of the Special Rapporteur and the Committee
and to secure co-operation in order LO strenqthen the measures to combat torture.

18, He recalled, in that connection, that in carrying out his mandate, the Special
Rappel-teur had three functions. The first was a systematic study of torture in the
world and the submisslon of annual. reports to the Commission on Human Rights on the
quesiion of torture, including tne occurrence and extent of its practice, together
with conclusions and recommendations. The second function was to make visits of a
consultative character to CouIltries, the visits taking place at the invitation of
the respective Governments. The third function was to intervene urgently, mostly
by means of a telegram to the Government concerned, when there was reliable
information that cases of torture were actually occurring or were in danger of
occurring.
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19. The Chairman expressed the opinion that the first function of the Special
Rapporteur wa6 not a matter within the competence of the Committee since the
Committee’s mandate emanated from the Convention dnd was limited to its States
parties. The Committee could not, therefore, deal with the overall world situation
in respect to torture. The other two funct.ions  of the Special Rapporteur, namely,
visiting State6 and urgently intervening yis-a-vti Governments, were based on
hunani tar ian grounds. These functions were not expressly mentioned in the
Convention, but since  thb Committee too? into account the principle6 and objective6
of the Convention, it might perhaps a66ume those responsibilities in respect to
States parties to the Convention. In this case, co-0rdLnation of activities
between the Committee and the Special Rapporteur would .oe necessary to ensure that
States parties to the Convention would not receive an unduly large number of
unto-ordinated Visit6 and duplicatioa of qUeStion in the case Of Urgent appeals.

20. The member6 of the Committee diSCUSSed, in general, the allocation of
functions between the Committee and the Special Rapporteur at the 42nd meeting, on
24 November 1989. They agreed that the study of torture and questions relating to
torture in the world was a specific task of the Special Rapporteur and did not fall
within the Committee’s competence.

21. Regarding the possbility  of visits by one or more member6 to the territory of
a State party on humanitarian ground6 and upon the invitation of the Government
concerned, members of the Committee pointed out that they had first to acquire the
appropriate training and technique of conducting 6UCh visits and that they should
give carel’ul consideration as to how humanitarian visits, which did not strictly
come within the terms of the Conrention, could be reconciled with confidential
inquiries that they Inight undertake under article 20 of the Convention.

22. Regarding the possibility of urgent interventions by the Committee in case6 of
torture or threat of torture in a State party, the l .-isw was expressed that such
interventions might be beyond the Committee’s competence. Some members, however,
were of the view that the Committee might designate one of its membars to perform
that function on a regular basis, especially when the Ccmmittee VLI.. .ot in session.

23. In conclusion, the Committee agreed to defer further conbid&-nL&:-*;  of those
iSSUe t0 a later 6e66iOn. The Committee also agreed that it was n%dsbary to
maintain close contacts, exchange of information and consultations with the Special
Rapporteur before taking decisions on matter6 of mutual COnCF!A-11.

24. The Committee resumed discussion on these issues at its 48th meeting, on
2h April 1990.

25. Reference was msdt to General Assembly resolution 441144 of 15 December 1989,
in which the Assembly had welcomed the exchange of view6 that had taken place
between the Committee and the Special Rapporteur of the Commission on Human Rights
on questions relating to torture and had requested that this exchange be
continued. Reference was also made to Commission on Human Right6 resolution
1990134 of 2 March 1990, in which the Commission had considered it desiral-le that
the Special Rapporteur should continue to have periodic consultation6 with the
Commit tee, in particular with a view to establishing the procedures for
co- ZP;.;.tion and avoiding any overlapping in the activities of the United Nations
in combating torture.
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26. The Chairman recalled that the following questions had remained open from
previous dircussionot whether and how vieits to State8 parties to the Convention
a6 well ae urgent interventions in ca1)oa  of torture in a State party could be
co-ordinated between the Committee and the Special  Rapporteur.

27. Member8  of the Committee considered that the mandate of the Committee under
the Convention and the mandate given by the Conunisaion  on Human Rights to the
Special Rapportour were different but complementary. They aleo felt that it was
still somewhat premature to take decirrions  concerning the allocation6 of function6
between the Committee and the Special Rapporteur with regard to States parties to
the Convention. They agreed that close aontaota,  exchange of information, report6
and documents of mutual c,oncern  dhould  continue between the Committee and the
Special Rapporteur. These regular contacts and exchanges, with the assistance of
the Secretariat, should make it poeaible to avoid  any overlapping in their
respect ive  ac t iv i t ie s .

I. a-on- be-tee wtha of Trustees
kha..YniteB Whakwv Fund  for Vi&ma of Tarture

26. The Committee was informed at it6 fourth session of recent and planned
activities of the Board of Trustees of the United Nations Voluntary Fund for
Victim6 of Torture, established by General Aesembly resolution 361151  of
16 December 1981, At its 49th meeting, on 26 April 1990, the Conrmittee  expressed
the wish to continue to receive euch information and to exchange views with the
Board on matters of mutual concern in the future.

29. At the 37th meeting, on 21 November 198Q, Mr. Wrensen,  at the Committee’s
invitation, provided information on the statua and activities of the European
Committee established under the European Convention for the Prevention of Torture
and Inhuman or Degrading Treatment or Puniehmsnt, of which he was a member and had
been First Vice-Chairman since September 1989. The Committee expressed the wish to
establish a working relationship with the European Committee which dealt with the
sane questions, even though its functions and reffponeibilities,  at the regional
level, were different.

30. At the 49th meeting, on 26 April 1990, the Chairman informed the Committee
that, at the invitation of the European Co,mittee for the Prevention of Torture, he
had participated in one of the meetings of its second regular Beesion, which had
been held at the United Nations 0fffce at Geneva from 22 to 26 January 1990.

31. He also informed the Connnittee that he had participated, together with
Mr. Sdrensen, in a series of lectures on international action Against  torture anG
inhuman and degrading treatment which had been orqanimed  by the Chairmcln  of tire
European Committee for the Frevention  of Torture at the European University
Institute at Florence from 2 to 4 April 1990.
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32. Ha pointed OUL that the c+operation betwoen the Committee against. l*rtura and
the European Committoe for the Prevention of Torture with regard to visit6 to
Stales which were parties to both the United Nations Convention and the European
Convention appeared to be limited by thr confidential character of their respective
procedures concerning such vieits,
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II. ACTION BY THE QENRRAL ASSEMBLY AT ITS FORTY-FOURTH SESSION

33. This item WIE included in the agenda of the fourth session of the Committee,
follo4ng the established practice of other human rights treaty bodies, with a view
to enabling the Committee to consider the follow-up action given to its activities,
and to other matters of interest, by the Qeneral Assembly and other United Nations
organs on the basis of annual reports submitted under article 24 of the Convention.

34. The Committee considered this agenda item at its 48th and 49th meetings, held
on 26 April 1990,

35, The Committee had before it the summary records of the Third Committee of the
General Assembly pertaining to the discussion of its annual report
(A/C,3/44/fiR.36-43,  50 and 52), as well as General Assembly resolution 44/144  on
the status of the Convention.

36, The Committee tool: note with appreciation of the views expressed during the
discussion in the Third.Cornmittee of the Qeneral Assembly, as w:ll as of Assembly
resolution 44/144, which supported the Committee in the development of its
activities under the Convention.

3’7 . In connection with this sub-item, the Committee had before it the following
Qocumen te t

(a) Report of the Secretary-General on the effective implementation of
international instruments on numan rights, including reporting obligations under
international instruments on human rights (A/44/539) t

(b) The study of an indapendent expert on possible long-term approaches to
enhancing the effective operation of exist&rag and prospective bodies establtshed
under United Nations human rights instruments (A/44/668);

(c) Report of the Secretary-General on the effective functioning of bodies
established pursuant to United Nations human rights instruments submitted to the
Commission on HUJW?I Rights at its forty-sixth session (E/CN.4/1990/39).

38. The Committee elso had before it General Assenhly resolution 441135 of
15 December 1989 and Comm.ission on Human Rights resolutions 1990121 of
23 February 1990 and 1990125 of 27 February 1990.

39. The Committee took note with interest of the comprehenstve information brought
to its ilrttention  with regard to general problems encountered by treaty bodies under
international human rights instruments, proposed solutions and relevant long-term
perspectives.



40. At its third ae@sion, the Committee decided to coneider at its fourth session
the draft consolidated guidelines for the initial part of he reports of States
parties under international human right@ instruments (A/44/539, annex), on the
basis of suggestions to ba made by the Sscretary-General, incorporating in the
draft consolidated guidelines the relevant issues contained in part I of the
Committee’s general guidelines relating to the submission of initial report@ by
States parties (CAT/C/4/Rev.l). Accordingly, the Committee had before it at its
fourth session the suggestions submitted by the Secretary-General (CAT/C/L.S).

41. At its 49th meeting, on 26 April lQ90, the Committee approved the text of the
draft consolidated guidelines for the initial part of the reports of States
parties, submitted by the Secretary-Gener.11  a@ appearing in document CATiCiL.5,
annex. The text as approved by the Committee in reproduced in annex IV to the
present report.
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III. SUBMISSION OF REPORTS BY STATES PARTIES UNDER ARTICLE 19
OF THE CONVENTION

A. w&e to gnsure t&.e submission

42. The Committee, at its 37th and 38th meetings, held on 21 and 22 November 1989,
considered the status of submission of report6 under article 19 of the Convention.
In this connection, the Committee had before it the following documentsr

(a) Note by the Secretary-General concerning initial report6 of 27 States
parties that were due in 1988 (CAT/C/S);

(b) Note by the Secretary-General concerning initial reports of 10 States
parties that were due in 1989 (CAT/C/7).

43. The Committee was informed that in addition to the 12 initial report6 that
were echeduled for consideration by the Committee at its third session (see
sect. IV, para. 531, the Secretary-General had received the initial report of
Tunisia (CAT1C171Add.3).

44. In accordance with rule 65, of its rule6 of procedure, the Committee decided
to request the Secretary-General to transmit to the States parties whose initial
reports were due in 1988 but had not yet been received, second reminders concerning
the submission of such reports, Accordingly, second reminders concerning the
submission of initial reports were sent by the Secretary-Ganeral on
21 December 1989 to the following States parties; Afghanistan, Belize, Bulgaria,
Luxembourg, Togo, Uganda, Ukrainian Soviet Socialist Republic and Uruguay. The
Committee decided not to send second reminders to two State6 parties, namely Panama
and Spain, which had informed the Secretariat that their initial report6 were under
preparation. The initial reports of Spain and the Ukrainian SSR were subsequently
received by the Committee prior to it6 fourth session.

45. As regard6 initial reports due in 1989, or in subsequent years, the Committee
decided to request the Secretary-General to send reminders automatically to those
States parties whose initial reports were more than 12 month6 overdue.

46. The Committee also considered the status of 6Ubmit;SiOn of report6 under
article 19 of the Convention at its 54th meeting, held on 1 May 1990. In addition
to the document6 listed in paragraph 42 above, the Committee had before it a note
by the Secretary-General concerning initial reports of 11 States parties due in
1990 (CAT/C/g).

47. The Committee was informed that in addition to the seven initial reports that
were scheduled for consideration by the Committee at its fourth session (see
sect. IV, para. 551, the Secretary-General had received the initial report of
Turkey (CAT1C171Add.6).
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48, The Commit&o was also informed that initial reports that were due in 1988 had
not yet been received from the following States parties: Afghanistan, Ssliee,
Bulgaria, Luxembourg, Panama, Togo, Uganda and Uruguay.

49. The Committee decided to request the Secretary-General to continue sending
reminders automatically to those States parties whose initial report6 were more
than 12 months overdue, and subsequent reminders every six months.

50. The Comdttee also requested the Secretary-General to send reminders to
Austria, Denmark, Egypt and Norway, whose additional information, regusstud by the
Committes at its second session at the end of the consideration of their initial
reports, had not yet been received.

51, The status of submission of reports by States parties under article 19 of the
Convention a6 at 4 May 1990, the closing date of the fourth session of the
Committee, appears in annex III to the present report.

B.
.

-on of mral SPor -ian of in&.&1

52, The Committee, at its 38th meeting, held on 22 November 1989, revised the
general guidelines for the SUbmiSSiOn of initial report6 by States parties
(CAT/C/41 that had been provisionally adopted by the Committee at its first
session, on the basis of a draft revision submitted by the Secretary-General at the
Committee’s request (CAT/C/L,I),  The general guidelines, as revised, were adopted
by the Committee at the s6me meeting and issued a6 CATICI4IRev.l.
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IV. CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES UNDER
&RTICLE 19 OF THE CONVENTION

53. At its third and fourth se6sion6, the Committee examined the initial report6
submitted by 16 State6 parties under article 19, paragraph 1, of the Convention.
It devoted 14 of the 18 meetings it held during the third session to the
consideration of these reports (CAT/C/SR.26-37, 40 and 41). The following fnitierl
reports, listed in the order in which they had been received b:? the
Secretary-Genetal, were before the Committeo at it6 third sessiont

France
Senegal
Hungary
Union of Soviet Socialist Republic6
Argentina
German Democratic Republic
Byeloruasian Soviet Socialist Republic
Canada
Cameroon
Switzerland
Colombia
Chile

(CAT/C/5/Add.2)
(CAT/C/5/Add.B)
(CAT/C/5/Add.B)
(CAT/C/S/Add.ll)
(CAT/C/S/Add.12/Rev.l)
(CATX151Add.13)
(CAT/C/5/Add.14)
(CATX151Add.15)
(CAT/C/5/Add.l6)
(CAT,‘C/5/Add.17)
(CAT/C/7/Add.l)
(CATK171Add.2)

54. At its 25th meeting, on 13 November 1989, the Committee agraeJ, at the request
of the Government concerned, to postpone to its fourth session the consideration Of
the initial report of Senegal, which had sllbmitted a new text of the report,
replacing the text contained in CAT/C/5/Add,B.

55. At its fourth session, the Committee devoted 8 of its 15 meeting6 to the
consideration of initial reports submittefl by States parties (CAT/C/SR.44-47
and 50-53. The following initial reports, listed in the order in which they had
been received by the Secretary-General, were before the Committee at its fourth
sessions

Tunisia (CAT/C/7/Add.3)
Senegal (CAT/C/5/Add.19)
Czechoslovakia (CAT/C/7/Add.4)
China (CAT/C/7/Add.5)
Ukrainian Soviet Socialist Republic (CAT/C/S/Add.20)
Netherlands (CATK191Add.l)
Spain (CAT/C/5:Add.21)

56. At its 43rd meeting, on 23 April 1990, the Committee agreed, at the request of
ths Governments co.)cerned, to postpone to it6 fifth session the consideration of
the initial reports of the Czech and Slovak Federal Hepublic and Spain.

57. In accordance with rule 66 of the r:rles of procedure of the Committee,
reprefientatives of all the reporting States were invited to attend the meetings of
the Committee at which their report6 wern examined. All the States parties whose
reports were considered by the Committee sent representatives to participate in the
examination of their respective reports.

50. In connection with its consideration OS reports, tho Committee also had before
it the following documents:
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(8) Ltatus of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, and reservations and declarations under the
Convention (CAT/C/Z and Add.1 and 2);

(h) General guideline6 regarding the form and content of initial reports to
be submitted by States parties under article 19 of the Convention, which had been
provisionally adopted by the Committee at its first session and transmittea to the
States parties (CAT/C/4), &a well as the final text of the general guidelines
adopted by the Committea at its third session (CA’P/C/4/Rev.l).

59. The following sections, arranged on a country-by-country basis accordinq to
the sequence followed by the Committee in its consideration of the reports, contain
summaries baeed on the records of the meetings at. which the reports wf;rd
considered. More detailed information is contained in the reports submitted by the
State6 parties and in the summary record6 of the relevant meetings of the Commjttee.

60. Ths Committee considered the initial report of France (CA7’1C151Add.2) at its
26th and 27th meetings, held on 14 Nuvamber 1989 (CAT/C/SR.26-27).

61. The report was introduced by the representatives of the State party, who
referred to the implementation in France of the Convention on the basis of ths
three essential elements contained in that instrument: prevention cf torture,
punishment of torture and compensation for torture.

62. He explained that action by France aimed at preventing torture was organised
at two levels; international and domestic. At the international, and especially
European, level, France had on 9 January 1989 ratified the Eurapoan Convontion for
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment, and a
French national had been elected member of the Committee established under that
Canvention. In the domestic sphere, the judicial authority exercised efiective
control in police premises where persons were held in custody. In addition,
inspections were carried out in France in all places where a person might be
detained or imprisoned and where there were risks of violet>on of the Convention.
The supervisory measures consisted of unannounced visits by judicial or
administrative authorities, pursuant co various articles of the Code of Pens1
Procedure.

63. The representative also reierred to the question L)I solitary confinement,
which affected certain especially dangerous priso;lers and *rhich had given rise to
controversy in the country during the summer of 1988. He described the conditions
and guarantees under w:lich solitary confinement was practised in French prisons and
stated that, in that context, it could not be claimed that sol.itary confinement
constituted cruel, inhuman or degrading treatment. Moreover, in mid-1988, the
!linister  of Justice had set up a commission to make proposals to strengthen further
the proLaction of human rights in the implementation of criminal justice. On the
basis of the initial conclusions of the commissiorr, nn Act had buen promulgated on
6 July 1939 strengthening guarantees for persons detained pending trial. The
commission would shortly be making its final proposals Kcr ipprovi.ng the conduct of
pre-trial proceedings as qoverned by the Code of Penal Pr-)cedure.

64 . In connecti.on with the prevention of torture, the representative reforrecl  also
to a hill relating to the rights and protection of peg-snns hospitalized TOI- mPnta1
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disturbance, and to their conditions of hospitalisation, which would shortly be
debated in Parliament. He further stated that an Act of 2 August 1989 amending the
Ordinance of 2 November 1945, relating to conditions of entry and residence of
aliens in France, provided for additional legal guarantees and, in the case of
aliens detained in France, for social and humanitarian assistance.

65. With regard to France’s action for the punishment of torture and cruel,
inhuman or degrading treatment, the representative pointed out that the offences of
torture or acts of barbarism were embodied in the new draft penal code which
Parliament had begun to consider in the spring of 1989 Given the magnitude of the
task, its consideration would have to be spread over several parliamentary
eeasions. The draft penal code established sanctions for acts of torture or
barbarism consisting of 15 years’ imprisonment, which was increased under certain
circumstances and could extend to life imprisonment.

66. l’ne representative further stated that no cases of torture and very few cases
of cruel, inhuman or degrading treatment or punishment had come before the French
courts in recent years. In that connection, he referred to some cases of
conviction or disciplinary sanctions imposed on police officers in 1988 and 1989
for unlawful acts of violence, as well as to two cases, dating from 1987 and 1988,
respectively. of prison officers who had been convicted of acts of violence against
prisoners. Hu added that France, since 1982, had been trying to secure the
prosecution of Colonel AsLie, an Argentine national, who was suspected of
involvement in the disappearance and torture of two French nunc in Argentina during
the military dictatorship. The case against him was currently being heard by the
Paris Court of Assizes.

67, With regard to compensation for torture and assistance to its victims, the
representative made reference to the contributions of France to the IJnited Nations
Voluntary Fund for Victims uf Torture as well as to the financing of two national
bodies whose act:ivities were related to torture2 the Medical Committee for Exiles
and the Association for the Victims of Repression in Exile.

68, The members of the Committee commended the Government of France on its
comprehenoivs report and its represcntativs  on his oral presentation. Some members
of the Committee welcomed, in particular, the fact that m;,ny specific cases of
prosecution and conviction for ill-treatment had baan cited by the representative
of the repor-ting State and as!:ed whether an analysis and statistics of the general
trends in such cases axisted in France. They asked also whether France intended to
make any changes i? its legislation as a result of its accession to the European
Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment, what the reasons had been for promulgating the amnesty acts in France
and what types of offences were affected by those acts.

69. More information was requested on the implementation by France of article 2 of
the Convention and, in that connection, clarification was requected of the meaning
of article 327 of the French Penal Code. It was also inquired how the regulations
described in the report applied in non-metropolitan France, for instance in French
Polynesia, which had been under a state of emergency.

70. With reference to article 3 of the Convention, it was asked whether, whon the
Minister of the Interior confirmed an expulsion order, an alien cculd be expelled
immediately or whnther the expulsion had to await the order of the administrative
judge .
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71. With regard to article 4 of the Convention, members of the Committee wished to
receive the complete text of articles 320 and 344 of the French Penal Code relating
to penalties for torture and for physical torture of persons arrested, detained or
kidnapped. It was also asked whether torture inflicted by bodily injury which did
not result in incapacity foi work and had not been inflicted with premeditation or
the use or threat of use of a weapon were still punishable under the Penal Code.
In addition, clarification was requested on the sentence of the report dealing with
the use of violence “in moderation”.

72. With regard to article 7 of the Convention, the question was raised whether a
torturer who had committed an extraditable political offence, but risked being
tortured in the country to which he would be oxtradited, could be sentenced in
France.

73. In connection with articles 10 and 11 of the Convention, information was
requested on the observation in France of the United Nations Standard Minimum Rules
for the ITreatment of Prisoners and on the conditions and duration of solitary
confinement. It was also asked whether the anti-terrorist and counter-intelligence
services were subject to the same control and rules of conduct as the civilian
police, and what was the rigime applicable in combating drug traffickers.

74. In connection with article 12 of the Convention, information was sought as to
whether there had been any mutinies in French prisons which might have been the
result of mistakes on the part of the prison authorities and, if such were the
case, what means had been employed to put an end to the difficulties caused by
uprisings of that sort. It was asked, in particular, whether the use of truncheons
or other physical means was authorized, whether special measures had been applied
after certain uprisings, how many cases of mutiny had occur.red, whether that type
of incident had caused any casualties, and whether there had already been cases of
mutinous prisoners being killed by the security forces. Reference was made to
article 40 (2) of the Frnech Code of Penal Lrocedure, and it was asked whether
there would be any exemption from the obligation of advising the Public Prosecutor
of a crimn without delay for a public official or civil servant who was married or
related to the offender.

75. Referring to article 14 of the Convention, members of the Committee wished to
knl,w whether torture victims who came to France for treatment were allowed to stay
after the treatment had been completed and what rehabilitation and social
assistance facilities existed to help them. It was asked, in particular, whether,
in view of the fact that acts of torture were prohibited by French law, the State
could be held liable for acts of that type committed by one of its agents even in
the case of a victim who was a national of a country with which France had not
concluded a reciprocity treaty on matters of redress. It was also asked whether
the direct liability of the State was established in France under article 706-3 of
the Code of Penal Procedure or whether it was based on other provisions, whether
article 1382 of the French Civil Code obliged an individual who had committed an
act of torture to make personal redress by way of damages or whether the State had
a responsibility to provide compensation under article 14 of the Convention. In
addition, clarification was requested on the circumstances under which compensation
might be refused or its amount reduced and regarding the persons who were eligible
for compensation.

76. With regard to article 15 of the Convention, it was asked whether French
courts had ever rejected evidence obtained through torture and, in that connection,
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explanations were requested on the application of articles 427 and 428 of the
French Code of Penal Procedure.

77. In reply to questions raised by the members of the Committee, the
representative of France stated that the total number of cases of ill-treatment in
his country  involving police officers had been 10 in 1988 and 1989r that was
considered a low figure in comparison with the total number of police officers in
France whc were required to participate daily in the prosecution and punishment of
offences. He explained that France had not had to modify its domestic legislation
as a result of its ratification of the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment since, unlike the United
Nations Convention, the European Convention was basically preventive in character
and did not contain any penal provision relating to indictment or punishment. He
explainad also that general amnesty nets were customarily adopted on the occasion
of the election of the President of the Republic every seven years. They amnestied
all offences which were not of excessive gravity: however, the victims of offenders
who bad been amnestied retained their right to redress.

78. With reference to article 2 of the Convention, the representative stated that
the State of Emelgoncy Act of 3 April 1955 applied to the entire territory of the
French Republic, including overseas dapartmcnts and territories, but with some
differences.

79. Referring to artic*le 3 of the CJondentior., the representative highlighted the
additional guaran;e+s provided by an Act of 2 August 1989 to aliens in iespect of
whom a removal ordsr had been iosuod. Ah alien who had been the subject of an
expulsion order could appeal to an administrative tribunal and simultaneously apply
for a stay of execution. In any case, an alien would not be expelled to his own
country if he could show that lie was likely to be maltreated.

80. Turning to article 4 oE t:ho Con\rention, the representative referred to
provisions %~f the French Penal Code, as wtl’l as to French case law concerning
brJdily injury, which indicated. the kind of pena1tie.s applied in cases of bodily
injuries resulting in an incapacity for work for lesb than eight days, act.6 of
vfolenca which had no immediate physical consequences but had psychological
effects, and minor acts of violence. With regard to the use of vioience “in
moderat! on”, he referred to the provisions of the Penal Code requ!.ring police
officers to use force only under certain circumstances, when it was strictly
necessary and without excess,

81. In connection with art.icle 7 of the Convention, the represen’ative  referred to
the information already provided about proceedings whi.*h might be initiated against
the perpetrator nf an offtnce if extradition was not granted, and dt.ated that no
person would be extradited by Franc.‘, if su:h a person rtias liable to the death
penalty OI liable to be treated in an i.lhuman or degrading ma.nner in the State
requesting extradition.

62. Referring to articles 13 and 11 of the Convention, thr? representative
described both t.he length of sent.e;.ces incurred by percons fourd guilty of serious
offences and the regimes applicable in French prison estabiishments. He pointed
sut that, since the adoption of tl% Act Qf 9 October 1981 abolishing t-he death
penalty, the maximu? sentence was riqorcus ;mprisonment  for life. The cord:. ,ional
release of a person sentenced to rigorous impriso-nment  for life could be considered
after he had served at le(\st 1S years, but it could not take place before 3C zears
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in certain cases of homicide accompanied by acts of torture or barbarism.
Participation in the resettlement of prisoncrc farmed part of the responsibilities
of the government prison service as defined in the Act of 22 June 1987. With
regard to the rules of conduct of counter-espionage services, the representative
explained that the Directorate for Internal Security was subordinate to the
Ministry of the Interior and its staff had the same status and were subject to the
same control as police officersr the Directorate-General for External Security was
subordinate to the Ministry of Defence, which was responsible for ensuring that the
former functioned correctly, in compliance with the law. All members of
counter-espionage services were subject to the requirements of the Convention,
which was incorporated in French law. He added that France had very severe
legislation against drug traffickers, permitting the extension of the duration of
detention without charge to up to four days, whereas in ordinary law it was
48 hours. The legislation prescribed very severe penalties for drug trafficking;
offenders were liable to imprisonment for up to 20 years, and up to 40 years for
second offences. That legislation fell within the fremework of the constitutional
principles and international rules regarding the rights of the defence and human
rights.

83. In connection with article 12 of the Convention, the representative pc.nted
out that officers responsible for rjiscipline inside prison establishments were not
armed. If fairly serious incidents occurred, Che governor could authorise the use
of truncheons or tear-gas. In the cese of generalised mutiny, the governor could
call on the armed security forces. In the course of the preceding five years,
three mutinies had taken place in local prisons, but without loss of life or
serious injury. With regard to article 40 of the Code of Penal Procedure, it
applied to officials in the performance of their duties, with no exemption.

84, With reference to article 14 of the Convention, the representative stated that
victims of torture who came to France were assisted and helped by associations.
Their situation on leaving hospital was the same as that of all other Rliens. He
also stated that, in France, direct liability of the State existed as distinct from
the liability of the perpetrator. The victim of an act of violence by a police
officer could initiate criminal proceedings against him or he could bring a
liability suit against the State before an administrative tribunal. The victim
would always receive compensation for material damage, even if the perpetrator of
the act of violence had no means to pay. In addition, France was considering how
to amend the law in orrler to extend the rights of victims to compensation,

85. In connection with article 15 of the Convention, the representative referred
to the rules of evidence laid down in the French Code of Penal Procedure and to the
relevant information provided in the report.

86. In concluding the consideration of the report, the meabers of the Committee
congratulated the French Government on the measures it had taken to prevent and
combat torture, which could serve as a model to other countries, and on the precise
information it had submitted with regard to the implementation of the Convention.
They al.60 thanked the representatives of France for their detailed, clear and
comprehensive answers to their questions.

87. The Committee considered the initial report of Switzerland (CAT/C/S/Add.171  at
its 26th and 29th meetings, held on 15 November 1989 (CAT/C/SR. 28-29).
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88. The report was introduced by the representative of the State party, who
pointed out that the Convention was at present the only lJnited Nations instrument
in the field of human rights to which his country was a party, but that his
Qovernment  was about to submit tor approval by Parliament the accession by
Switzerland to the the international covenants on human riqhta and to the
International Convention on the Elimination of All Forma of Racial Piscrimination.
In addition, Switserland was bound by regional instruments for t,he protection of
human rights, in particular the European Convention on Human Rights and several of
its additional protocols, as well as the European Conventior far the Prevention Of
Torture and Inhuman or Dograding Treatment or Punishment, which had entered into
force for Switzerland on 1 February 1989.

89, The representative stated that the fight against torture wad one of the
priority objectives of Swiss human rights policy in the jnternational  sphere. With
regard to measures taken at the national level to give effect to Switserland’s
oommitrneats under the Convention, he referred to the jurisprudence of the FederA
Court (the Swiss Supreme Court), according to which the prnhibltion of torture
constituted an imperative norm of the .J.aw of nations which must be respected by all
authorities and admitted cf no derogation. Furthermore, international treaties
accepted by Switzerland formed an integrml part of t:;re Swiss legal system and
constituted an obligation of international law upon the Swiss authorities. There
was accordingly no need to adapt domestic legislation to treaty obligationa, as
these were directly applicsblu. Even though the Swiss legislature had not deemed
it necessary to designate torture as a specific offence as defined in article 1 of
the Convention, the prohibition of torture operated in Switeerland on the basis of
articles of the Penal Code relating to homicide, bodily injuries, endangering the
life or health of another personr offences against liberty such ss threats and
coercion, attacks on sexual freedom and honour, and abuse of authority.

30, The representative also referred to the last part of article 1 of the
Convention, according to which the torm “torture” did not include pai.:. or suffering
arising only from, inherent in or incidental to lawful scnctions. He pointed out
that his Government considered as “lawful sanctions” only those generally admitted
under both national and international law, such as the provisions of penal
procedure which, when required by the needs of the investigation, limited the right
of the prisoner to communicate  with a third party. It did not attribute the term
“lawful” to a sanction providing for the amputation of a limb, which it considered
eqllivalent to cruel and inhuman punishment.

91, With regard to the acts of cruel, inhuman or degrading treatment or punishment
referred to in article Id of the Convention, he stressed that Swi.ss law, which
expressly prohibited them, did not define them. He recalled, in that connection,
that the European Commission and the Court of Human Rights, in jurisprudence
binding on Switzerland, had established a distinction between torture and inhuman
or degrading treatment on the basis of the threshold of intensity of the duffering
inflictedj a hierarchy had thus been created on the basis of the degree of
suffering to which the acts corresponded.

92. The members of the Committee thanked the Government of Switzerland for its
comprehensive and detailed report and its representative for the clarity of his
oral presentation. Some members requested information of a general nature on the
relationship between the application  of the United Nations Convention against
Torture and the European Convention for the Prevention of Torture, on tha abolition
of the death penalty in the country and on the number of decisions handed down each
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year by the Swiss Foderal Court concerning human rights violations. With reference
to the possibility for an individual to invoke the provisions of an international
treaty befora the national authorities, it was asked whether the term “individual”
included individuals who were not Swiss citiaens.

93. With reference to article 2 of the Convention, it was noted that, under Swiss
military crimin-1 law, when the execution of an order conatitL;ed a crime or lesser
of Cence, both the person who gave the order and the subordinate who carried it out
ware yur.ishahle. It was asked, in that connsction, whether a subordinate liable to
punishment under that provision would be regarded as the perpetrator of the act or
ad an accessory,

94, With regard to article 3 ot the Convention, members of the Committee askad for
statistics on the number of cases in which extraditil 11 tc a country prr;ctlsing
torture had been refused by Switeeyland before and since ratification of the
Convention. They also asked whsthsr, if at any time during adjudication on an
application for asylum in Switaerland, information was receive{3  to the effrrct  that
the applicant might be subject to torture or even death if refused asylum, the
Swiss authorities would respo& to that information, and whathsr a person whose
appeal concerning asylum by way of ar administrative petition t-0 the Federal.
Department of Justice and Police had been rejected was automatically expelled. It
WBR noted that Swftserland had ratified the European Convention on Extraditiun  in
1966, but that not until 1983 had it embodied in the relevant legislation the
principle that guarantees muat bo yiven by the requesting State regarditg the
phys.ical integrity of the person sought. It was asked, in that connection, whether
in the intervening period there had been any cases of persons extradited contrary
to the European Convention on Extradition. In addit!on, with reference to
decisions of the Swiss authorities to send back asylum-seekers who were net.
rpcognized as refugees, it was asked whether there had been any cases in wnich
exceptions had been made on the grounds that they were justified by the princ!.ple
$ f m.u_--r or by particularly distressing human considerations.

95, Turning to article 4 of the Convention, members of the Committee noted that
Switzerland had a monlstic system, with immediate application of international
norms and domestic law, and that it had not deemed it necessary to adopt a
definition of tortiure. However, Switserland recognised the rule of law in regard
to offences and punishment. Hence, if the Convention provided for the legal
dime;.siou  of the offence, there must be a correspondiag legal dimension of the
punishment. It was asked in that connection how the provisions of the Swiss Penal
Co&+ quctsd in the report, which concerned offences such as bodily injury or
threats and coerciun were linked to the definition of torture contained in the
Convention, how torture becsme a criminal offence in Swiss domestic law, and
whether a judge could base himself directly on the definition of torture provided
by the Convention. Members of the Committee also asked whether thera were any
tlifferencos between the Military Criminal Code and the Civil Criminal Code with
rospuct to the penalties applied to acts of torture, whether the decision as to
which code was applicable depended \.A the status of the perpetrator or of the act
of violence concerned a;ld what penalties were provided for in the Military Criminal
Code ~rl ix1 the Civil Criminal Code for acts of torture. Specific examples of
differc+ac:es between federal and cantonal law on matters relating to torture were
ills0 reques tea.

96. In connection with article 6 of the Convention, it was asked what was the
maximum period during which a person alleged to have committed an offence could be
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remanded I.n custody and whether penalties were prescribed for abuse of authorfty in
that respect.

97 * With reference to article 7 of the Convention, it was asked whether it had
been necessary, in order to apply the Convention in the Swiss Confederation, to
enact a dOIMt6tiC law of pcocedura,

90. With ray6rd to tirticle 10 of the Canvention, members of the Committee wirhed
t.o know whether Switeerland had a separate security pclice and, if so, whether it
had porters additional to tho,rte of the civil police, what efforts were made to
educate and inform the public at large about the prohibition of torture and whether
there herd beer1 any cases of sanctfons being imposed OL prison Ptaff tar acts of
violence.

99. Referring to article 11 of the Conver,tion, members of the Committee wished to
know how Jolitery confinement  was applied in the Swiss prison system and what wert!
the dikference6  between cantons in the length of solitary confinement to which
prisoners could be 6Ubj6Ct68. Clarificac:ion  was requested 3n Switzerlf¶nd’s CUrr6nt
policies concerning holding a person incommunicado, and, in that connection, it was
asked whether that practice was applied in the same way to Swiss national6 and to
aliens who CflnStitUted  a danger to the security of the State.

100, In connection with article 13 ci the Convention, it was noted that everyone in
Switzerland was ent.i.?led  to report offencbs, which were then automatically
invebtigated; it w&6 a6?red whst action was taken on the information laid in that
way beEort the co,si>etent official and whether a torture victim enjoyed the same
guaranteeb regardless of whether F1i6 complaint w&6 heard by a court or by the
adminietrat.ive  authorities.

101, In relation Lo article 14 of the Convention, information was requested on
Switzerland’s experiencs in the rehabilitation of torture victims.

102. In connection with article 15 of the Convention, reference was made to the
complete freedom of the judge to decf.de according to hi6 own intimate conviction on
the validity of evidence submitted to him, and it was asked what judicial
safeguards for that intimate conviction existed in the Swiss Penal Code. It was
asked also whether there was any specific provision in Swiss legislation
prohibiting the use of a truth serum.

103. Replying to the question6 raised by the member6 of the Committee, the
representative of Switzerland referred to the non-judicial machinery based on
visits which was provided for by the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment. He also explained that
the Swiss Criminal Code of 1942, which was applicable to civilians in peacetime,
did not. comprise the death penalty; however, the death penalty was applicable in
wartime for certain specific of fences. He added that, of the some 4,000 decisions
handed down each year by the Federal Court, an average of about 50 decisions wore
related to human rights questions, and three or Eour t.o cases of individuals who
invoked torture as an argument against acceding to an extradition request. The
term “i~Iividua1” referred to in the report also included aliens.

104. With regard to article 2 of the Convention, he stated that, under militirry
cr.iminal law, a subordinate who knowingly carried out an order which constituted in
serious offence was liable to punishment not as an accessory, but as the
perpetrator of the act OIJ the same footing as his superior.
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105. With reference to article 3 of the Convention, the representative pointed out
thut, in recent yearsr the Federal Court had ruled several times against the
extradition of persons to a country where there were grounds for believing that the
persr.ns might be subjected to torture or inhuman treatment. In other cases, a
request for extradition had been granted, but on certain conditions. The principle
of m was embodied in article 45 of the Federal Asylum Act.. Ths
authorities responsible for implementing decisions with respect to asylum and
1s were bound to take into account any fresh information on the human
rights situation in the country of a person whose request for asylum had been
rejected, before implementing a mdecision against him. With regard to
the application of the European Convention on Extradition, he explained that its
provisions were in the main applicable in domestic law since its entry into force
for Switeerland  and before the entry into force of the Federal Act on International
Mutual Assistance in Criminal Matters. There had been no cases, therefore of,
extradition which had been contrary to the European Convention. The principle of
mcm was applied very conscientiously by the authorities responsible for
taking the decision, even though that principle WRS sometimes difficult to apply
since a good knowledge of the situation in the country in question was required.

106. With regard to article 4 of the Convention, the representative explained that
the Federal Council had held that, although certain provisions of the Convention
were directly applicable, most of them called for implementing measures at the
domer; tic level. Article 1 of the Convention was not automatically applicable, but
it could be a source of inspiration and serve as a bench-mark for administrative or
judicial authorities responsible for applying the provisions of domestic law
intended to give effect to the obligations arising from an international
instrument. In that connection, he provided detailed information on the
applicability of the relevant provisions of tha Swiss Criminal Code. He further
stated that the Criminal Code was applicable in all cases of offences under
ordinary law, whereas the Military Criminal Code established penalties for specific
offences not dealt with in the Civil Criminal Code, such as breaches of the law of
war and offences committed during military service. In addition, he explained that
the Swiss Criminal Code was federal whereas the codes of criminal procedure were
cantonal. However, the cantons were subject to a number of obligations arising
from federal legislation.

107. With regard to article 6 of the Convention, the representative stated that in
his country there was no absolute limit on the duration of pre-trial detention.
There were, nevertheless, a whole series of monitoring mechanisms which resulted in
the duration of detention being limited in practice to what was absolutely
necessary for the purposes of the investigation.

108. With reference to article 7 of the Convention, the representative pointed out
that the Swiss Criminal Code had been revised in recent years to ennble the
Confederation to ratify a number of international instruments embodying the
principle &-.rtaaere a&&uUXe. Article 348 of the Criminal Code specified
which jurisdiction, i.e. which canton, was competent to judge the person concerned
and consequently what code of criminal procedure was applicable.

109. In respect of article 10 of the Convention, the representative stated that
there was no difference in Switzerland between the civil police responsible for
ordinary police duties and the so-called political police respor&ible for
security. The latter did not have any additional powers. The Confederation had
not taken specific measures to inform the public about human rights issues, but it
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did subsidise some non-governmental and other organizations engaged in activities
in that field, He added that in his country there had been no cases of prison
staff found guilty of acts of torture.

110. Referring to article 11 of the Convention, the representative explained that
solitary confinement was a disciplinary measure and that separation from other
detainees was an exceptional measure that could be ordered by the judge during the
preliminary investigation if he deemed it necessary for the purpose of the
investigation. In recent years, however, the trend had been to ease that practice
in a number of cantons, as public opinion was becoming increasingly alive to the
need to protect the individual. No distinction on grounds of nationality was made
in the application of any legislative or judicial provisions.

111. With regard to article 13 of the Convention, the representative pointed out
that the record of reports of offences was forwarded to the authority of the canton
which was competent to initiate criminal proceedings. Furthermore, there was no
difference in character or in guarantees between administrative and judicial
remedies. They were in fact complementary, inasmuch as an appeal to an
administrative authority could lead to an appeal to a judicial body.

112. With regard to article 14 of the Convention, the representative referred to
the contributions of his Government to the United Nations Voluntary Fund for
Victims of Torture as well as to the provisions of the Federal Asylum Act, which
provided for social security payments and disability allowances for asylum-seekers
and refugees who had been subjected to torture or ill-treatment in their countries.

113. With reference to article 15 of the Convention, the representative pointed out
that the judge’s freedom to decide on the validity of evidence was not limitless,
but subject to control, inasmuch as the Criminal Code made provision for the
possibility of recourse to decide whether the evidence sufficed to establish the
guilt of the individual concerned. He also stated that the use of a truth serum
was contrary to the case law of the Federal Court and that the user could be
prosecuted for coercion and bodily injury under the Criminal Code.

114. In their concluding remarks, the members of the Committee expressed
appreciation to the representative of Switzerland  for the quality of the answers
given to their various questions, They also stated that the report submitted by
the Government of Switxerland had made it possible to embark on a dialogue to
strengthen efforts to combat all the effects of acts of torture, and that it could
serve as a model both in form and substance for other reporting States.

115. The Committee considered the initial report of the Union of Soviet Socialist
Republics (CAT/C/S/Add.111 at its 28th and 29th meetings, on 15 November 19119
(CAT/C/SR.26 and 29).

116. The report was introduced by the representative of the State party, who
explained that one of the main current trends in his country was f.he strengthening
of the legal basis of public life and the improvement of the machinery for
safeguarding the rights and interests of its citizens. Such legal reforms, as part
of m-w, included the updating of criminal law and criminal proceedings,
correctional labour and administrative law, and measures to improve the functioning
of law-enforcement bodies. The clearly dofined goals of the reforms were the

-22-



L

supremacy of the law in all spheres of life in the State and the legal protection
of the individual.

117. Legislation already in force provided for the non-admissibility of offences
qualified as torture. Other such legal provisions were aimed at preventing the
abuse of authority] in 1908, there had been 853 cases of beating, unlawful arrest,
detention and unwarranted use of weapons, and more than 120 law-enforcement
officials had been prosecuted for exceeding their authority or obta!ning evidence
from suspects by force. Greater emphasis was being piaced on the training of such
officials, and at present 93 par cent of prison officials had higher educational
degrees.

118. Various draft laws on the prevention of crime and the treatment of prisoners
had been actively developed and were under consideration by the Supreme Soviet.
One such draft law envisaged an explicit ban on cruel or deyrading treatment or
punishment and would provide legal guarantees in that respect. At the sane time,
the legislation recognized the strict criminal responsibility of officials guilty
of the offences defined in article 1 of the Convention, and penalties of up to 10
years’ imprisonment could be imposed for exceeding official authority accompanied
by violence or the use of weapons.

119, The text of the Convention had been published in the Foreigr Ministry
newsletter, vMID, and transmitted to all procurators responsible for
supervising prison conditions. Questions relating to the implementation of the
Convention had been covered by major newspapers.

120. The representative stated that the Soviet authorities would continue to
examine the theoretical and practical aspects of the reievant international
standards in order to implement the democratic and humane recommendations of the
United Nations in the field of crime prevention and treatment of offenders,

121. The members of the Committee commended the Government of the USSR on its
report and its representative on his oral presentation. They welcomed in
particular the information concerning the debate on the proposed new criminal
code. The report, although short, gave a great deal of information on the
situation in the Soviet Union up to December 1988. They felt, however, that
clarification on various points would enable them to obtain a clearer picture of
the present situation and the effect of the proposed reforms for the future.

122. Members asked whether the Convention had the force of law, making it directly
applicable by the competent authorities, and requested details on the legal
mechanism for invoking it in the courts and on the number of times it had been so
invoked. They asked for further information on the kind of offences listed in the
various criminal codes, on the proposed amendments of the Code of Criminal
Procedure, and on the regulations governing the maximum length, grounds and legal
authority for pre-trial detention. Members wished to have an explanation of the
procedure under which citizens could lodge complaints with State and public bodies
and inquired whether, if the procurator failed to examine a complaint within three
days, that fact would be taken into account if the complaint went to a higher
court. They asked for clarification of the Soviet view on the possible abolition
of capital punishment, on the maximum term for life imprisonment, and whether life
imprisonment was not considered as inhumane treatment.
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123. With specific reference to article 1 of the Convention, members inquired
whether the USSR was party to any internation?l  agreemenk with pcovisiclns broader
than those of the Convention.

124. With regard to article 2 of the Convention, members wished to know what
precise law dealt with the inatiissibility  of an order from a superior officer as a
justification for torture. With reference to the special commission of the
Politburo that was working to rehabilitate victims of repression of an earlier
period, they wish\*,8 to know what qualifications its members possessed, and why the
Supreme Court was also involved in the work of the commission. It was also asked
what measures had been taken to prevent violation of the law prohibiting the use of
unauthorised mrthods in the investigation QP offences.

125. In connection with article 3 of the Convention, members asksd whetner the USSR
accepted the Convention as a legal basis for extradition to a State with which it
did not have an extradition treaty, and whether the right of aliens to asylum would
apply regardless whether a person was recognizod  as a refugee or not.

126. With regard to article 4 of the Convention, members sought clarification on
the prscise measures taken to remove law-enforcement officers who abused th,ir
authority, the results achieved so far and the sentences that had been imposed.
They inquireri whether the prosecution of 122 officials for exceeding their
authority had been brought about as a result of complaints by individuals or by the
action of the authorities. Further information was requested on the provisions
that positively banned certain reprehensible acts, as mentioned in paragraphs 9
and 18 of the report.

127. With reference to article 6 of the Convention, members asked for information
on the pcocadures for bringing a person to trial, and on the respective
responsibilities of the procurator and the trial judge with regard to the rights of
the accused. They wished to know whether letters sent to detainees were subject to
exsmination, and whether the new laws on outside contacts tqr detainees would al.80
apply to those detained against their will, as for example in psychiatric hospitais.

128. With reference to article 8 of the Convention, members wished to know what
body was responsible for decisions on extradition or expulsion, and what were the
major principles of the extradition agreements which the USSR had conc?uded with
foreign Powers, particularly on legal assistance,

129. With regard to article 10 of the Conventiion, members asked whether the
research carried out by the Institute of the Procuracy of the USSR had been
incorporated in training programmes for civil and military law-enforcamsnt
officers, and for medical personnel working with detainees. They asked fot
information on the instructions and statutes containing standards for the humane
treatment of offenders. They requested information on the level of public
awareness of human rights and safeguards against torture, the work being done to
increase that awareness, and whether the Soviet people crqanized ti:emuelves to
increase such protection of their interests. Informstion was sought of: tha
situation with respect to the abuse of psychiatric medicine.

130. With reference to article !.l of the Co1~venti~n, r,jembers asked fcr details of
speciEic cases where physical restraints, such as hanJcuECs or strait;acketr, were
used, on how their use was monitored, and whether other restraints were permitted
under the law. They wished to know whether solitary confinement was permitted i3
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law, whether the measure we.8 used in practice, and what was meant by the worsening
of prison conditions as a punishment in accordance with the law, as mentioned in
paragraph 31 of the report. Referring to the corrections1 labour legislation, they
wished to know whether the rigorous labour camps, or “gulags”,  had been abolished.

131. With regard to article 12 of the Convention, it was asked whether the
allegations of torture made by 11 Ameniens in Nsgordny Karabakh had been
investigated.

132, With reference to srticle 13 of the Convention, members requested further
details on the right of appeal of those in custody, in pre-trial detent&on or
psychiatric hospitals, whether there were systematic controls on such detention,
and whether they were carried out by the institutions themselvss or by an erhrnal
authority.

133, Tn connection with article 14 of the Convention, members requested further
information and statistics on the cases where compensation had been provided to
victims of illegal prosecution and torture, a1.d how often victims of ill-treatment
sought compensation and the prosecution of offenders.

134. With reference to article 15 of the Convention, members wished to know whetiler
legislation existed to prohibit the obtaining of Rtalcements by violent mean8 other
than “force or coercion”. “hey asked for information on any cases whore veruicts
had bebn quashed by the courts on the grounds that the evidence submitted had been
obtained by force, threats or other illRga1 measures. It was inquired whether the
regulations forbidding  the obtaining of statements by force applied to the security
poiicc in the ssme way as to regular police officers, whether the security force
was answerable to the courts and, if not, whether mechanisms existed to investigate
allegations 0f torture by tho security force.

135. Lastly, with reference to article 16 of the Convention, members requested an
exact definition of cruel, inhuman or degrading behaviour and the nature of
penalties for such offences.

136, In response to the questions raised by members of the Cornxlittee, the
representative  declared that the Soviet State had no difficulty in implementing its
obligations under the Convsntion, since its provisions entirely coincided with
Soviet legislation. Although the Convention could not be invoked in courk, it
could be referred to in the course of judicial proceedings by a judge or procurator
if a crime came under the heading of torture as defined in the Convention. Torture
was defined in the criminal codes of the Russian i’ederation and the Union Republics
as the exceeding of authority or administrative power accompanied by acts of
violence or torture or degrading acts, the punishment for which warg 10 years’
imprisonment. Draft legislation on criminal procedure was amo,?g the 30 draft laws
and bills currently being examined by the logiclature. That legislation had been
discusscil by the people of the country, and some of their comments were reflected
in the final version of the draft to be considered in 1990. He explained that t\e
normal length of pre-trial detention was two months, which could be extended to
nine months by procurators of the districts, regions or republics and,
exceptionally, to 24 months by the Procurator General.- an extension beyond 24
months cou!d be decided onl;* by the Supreme Court. Unlawful extension of such
detention was administratively pxniahable. Th@ Supreme Soviet had recently adopted
a IRW giving citizens the right to make complaints against pLtblic officials, and
providing L: maximum delay of 30 days for the noncideration  of such complp.ints.
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With regard to the death penalty, he stated that it had been repealed three time6
and then reintroduced. At ttie present time, opinions diverged on the question,
with the public overwhelmingly in favour of its retention as an exceptional meabure
because of the growth of crime in the USSR. Its use had been strictly limited to
serious crimes against the individual and the State arrd t-he number of such crimes
had been reduced from 19 to 8. New legislation on the issue was currently being
considered by the Supreme Soviet. He stated that AifIering views had also been
expressed on the question of life imprisonment, which at one time had carried a
marimum term of 25 years, but had not resulted in a reduction of serious crime.

137. Turning to the specific question on article 1 of ths Convontion, the
representative stated that the Soviet Union was not a party ice any agreement or
convention with provisions stricter than those of the Convention.

138. In response to queslicqs raised by members in connection with article 2 of the
Convention, the epreffentative stated that the gravity of the crime of torture
meant that it6 perpetrators would be held criminally responsible, and penal
legislation would include a provision stipulating  that an order given by a superior
should not be executed if it involved the co. dion of a crime. He explained that
the special commission of the Politburo had bee41 ostablished in view of the extreme
importance of the rehabilitation of the victims of mass repressions of the past. A
nrvnber of legal experts participateo in the work of the commission, which could not
exercise judicial functions or take judicial decisions but could call the attention
of the proper authorities to the possibilities of according compensation to victims
of such repressive acts. A recent decree issued by the Ministry of the Interior
provided guarantees for the protection of detainees against torture and other
cruel, inhumar, or degrading treatrgent. Another decree, promulgated in 1989,
established minimum standards for conditions of detention which were in line with
the Convention.

139. With reference to questions raised in connection with article 3 of the
Conven #ion, the representative declared that the Soviet Union would not return a
person to a country if he or she risked becoming the victim of torture. His
Government had not ratified the international conventions on refugees, but in
practice it complied with the ?orms of internqational  law and collaborated with the
United Nations agencies concerned with refugees.

1.40. In response to questions raised in connection with article 4 of the
convention, the reprerentative  stated that, during the 19306, 1940s and 195Os,
gross violations had been committed by 3,400 former members and heads of the
internal NKVD and the Ministry of State Security, who had been condemned and
punished, some being executed. A further 2,370 staff me:llbers of those bodies had
been punished, dismissed and deprived of pensions. The current law-investigatory
bodies did not contain a single person who had been involved in the abuses of that
period. He added that 122 persons had recently been brought to trial for abuse of
authority an3 that 5,600 persons; had been subjected to disciplinary action,
includiny over 3,500 who tad been dismissed from the internal service of the
country.

141. In response to questions asked in connection with article 6 of the Convention,
the representative said that the investigation of criminal matters normally could
nr\t continue for longer than two months, and could be extended only under special
circumstances by the local procurator. Any official violating that process would
he subject to disciplinary action. He explained that a procurator was obliged to
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institute court proceeding6  and carry out investigations, and a judge could
institute criminal investigations only if a crime became known to him at any stage
of a judicial investigation. He stated that detainees’ correspondence could be
exemined, regardless of where they were held or at what stage of prosecutions that
was done as a matter of security and was not considered an infringement of the
rights of the detainees. Visits by relative6 and Close friends were permitted
during preliminary detention with the agreement of the procurator investigating the
case.

142. In reply to question6 raised in connection with article 8 of the Convention,
the representative indicai.ed that decisions on extradition were the responsibility
of the Presidium of the Supreme Sovtiet, Since the mid-195 Os, the Soviet Union had
concluded more than 20 treaties of extradition, including legal assistance, with
different States.

143. With regard to the question6 raised in connection with article 10 of the
Convention, he stated that the research institute of the Procuracy of the USSR was
designo& to ensure a scientific basic for law-enforcemnt bodies; it worked on
theoretical problems of law and order and the prepnration of new texts on criminal
proceedings and procedural laws. MO6t of the State’s laws had been prepared by the
institute. The training of professionals in the judicial and penitential systems
was conducted in establishments of hiqher education and in universities, and at the
middle level in specialised institutes and educational establishments. He
indicated that public awareness in the field of human rights had increased 60 much
in recent times that in December 1989 the authorities would be issuing 2,000,OOO
copies of a compendium of all existing international instruments covering human
rights. He added that one of Moscow’s daily newspapers, with a circulation of more
then 7,000,000, had recently published responses made to a series of questions
posed by journalists on the Convention and on the Committee against Torture. There
were hundreds of non-govsLnmenta1  organieations in the country concerned with huntan
rights questions in all spheres of life. Anyone wishing to do so could form an
association, print publications and hold meetings; there were no statistics on such
associations because of the.ir informal nature. The representative stated that, as
of 1988, all psychiatric institutions, formerly run by the Ministry of Internal
Affairs, had been placed under the jurisdiction of the Ministry of Health. He
added that earlier in the year the USSR had been readmitted to the World
Psychiatric Assembly, and that psychiatric institutions in the country had been
visited by a group of American psychiatrists.

144. With reference to questions raised under article 11 of the Convention on
physical restraints, the representative stated that handcuffs were used to prevent
unruly behaviour or physical attacks by detainees, and that their uE.e was
controlled by the supervisory officer in the place of detention. Straitjackets
were used as an extreme measure to quieten unruly behaviour when other measures
wer@ impossible, only in special areas designed for that purpose. The
representative stated that he knew of no single incident of their use during the
previous 10 years and that this type of restraint was the subject of criminal
legislation currently in preparation, which would ban their use. Clubs were used
to quell disturbances by detainees when there was a direct threat to the life and
health of persons working in the places of detention, and their use was regulated
by special decree. Every incident where any type of physical restraint was used
had to be reported to the local procurator, and unlawful use of such restraints was
subject to disciplinary action. Solitary confinement was used as a disciplinary,
not. a correctional measure, and then only in the strict rbgime colonies and not in
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any other circumstancesr the maximum period for such confinement was one year, The
strict observance of the laws for the control of and condition6 within places of
detention was regulated by she code of laws on correctional labour. Prison
officers responsible for monitoring places of detention regularly inspected such
institutions and took measures to eliminate any irregularities. The representative
further explained that the correctional labour camps of the 1930s had ‘!een
established by the Puoplb’!.l Commis8aro and controlled by the internal security
agency ( SPU) . Such camps had ceased to exist in 1956, when the principle of
rehabilitation had been established and an bilnesty granted. The correctional
labour facilities exjsting in the USSH today were entirely difterent from the
old-style camps in structure and in their treatment of and conditions for detainees.

145. With regard to the question raised under article 13 of the Convention, the
representative explained that a state of emergency had been declared in the region
of the Nagordny Karabakh because of the seriousness of the eituationr that had been
in line with the International Covenant on Civil and Pulktical Rights, from which
no derogations had been made. Those arrested had been released after investigation.

146. With reference to the questions raised in connection with article 14 of the
Convention, the representative declared that articles 129, 136 and 137 of the
Criminal Procedure Code of the Russian Federation, and similar provisions in the
Republics, covered compensation for damage resulting from the unlawful activities
of Stirte of ficiala. Moral damage was fully compensate3 by the State, regardless of
the guilt of the person involved. Compensation wa6 generally not paid for
non-material damage, ijut psychological health was taken into account and the State
would do all it could to eliminate adverse effects through a rehabilitation process
carried out by free medical assistance.

147. With reference to the questions asked under article 15 of the Convention, the
representstile stated that the security forces, under the Committee for State
Security, had a need for confidentiality, but that there was no secret police, as
such, in the USSR.

148. In concluding consideration of tho report, the member6 of the Committee
thanked the representative of the USSR for tha detailed informaticu provided, wh’?h
revealed that the Government of the USSR was taking seriously its obliqationo  under
the Convention. They were impressed by the magnitude of the reforms under way in
-the country, especially in the penal procedures. While acknowledging that the
results of such reforms might not be apparent for some time, they requested the
delegatio? to supply, in its second periodic report, as many concrete example6 of
the results of the reform6 as possible, and parti-ularly of the results of trials
cf persons involved in the abuse of power. They Aloted also that, although many
thousands of persons had been punished for such abuse csf pnwer, the numbers
irlvolved implied that there was still some irregularity within the system.
Farthermore, they expressed concern about the use of solitary confinement, which
6eemed particularly severe, and also about the ban on detainees’ correspondence.

149. The representative assured the member6 of the Committee that all the questions
and comments m&e during the meeting would be taken into account during tne
preparation of the second periodic report, particularly the questions on solitary
confinement, which was an issue which would be considered very SeriouGly in the
country’s move towards a more open system of democracy.
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150. The Committee considered the initial report of Argentina
(CAT/C/5/Add.l2/Rev.l)  at its 30th and 31st meetings, held on 16 November 1989
(CAT/C/SR.30-31).

151.. The representative of the State party introduced the report and stressed the
determination of the constitutional Government  of Argentina faithfully to fulfil
its undertakingti  with respect to human rights at both the domestic and tho
international levels. In connection with the Convention, she informecl the
Commiteee about the Latin American course on the implementation of human rights
instruments and the administration of justice which had been held at Buenos Aires
in October 1989 with the support of the United Nations. She also referred to the
main legislative measures taken by Argentina to abolish torture and to make it a
criminal offence, and pointed out that Argentina had acceded to the Inter-American
Convention to Prevent and Pmish Torture, which had entered into force on
30 April 1989. Furthermore, her Government had co-sponsored the resolutions
adopted by the Commission on Human Rights concerning torture and had supported the
action of the Special Rapporteur of the Commisslon on Human Rights on questions
relating to torture. Before the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment had entered into force for Arrientina,
tsle Supreme Court h&d declared that it had full force in creating international
responsibility for the State.

152. The members of the Committee welcomed the report, which gave evidence of a
return to a legal system respecting human right6 in Argentina after a distressing
pereiod of dictatorship, and thanked the representative for her introductory
statement.

153. Questions were raised by members of the Committee with regard to the general
framework in which the Convention was implemented in Argentina. It was noted that
articles 3, 8 and 9 ofthe Convention did not seem to have any equivalent in
Argentine legislation, and it was asked whether internatjonal  instruments such as
the Convention were directly applicable under domestic law, whether tho current
national Constitution was the same as that in effect under the military rbgime,
what was the relationship between the Convention and the Constitution and between
the Convention and the provincial constitutions, how long the 1949 Geneva
Conventions and their 1977 Additional Protocols relating to the protection of
victims of armed conflicts had been in force in Arger.tina,  how they were
implemented ;rnd whether the national and provincial constitutions were in
conformity wit.h those instruments. i . WAS recalled that. States parties had an
oh1 igst ion t.o t.ake preventive, enfor.ament  and reprr,ative measures under the
Convent. ion. In that collnection, it was asked what the position ot’ the Argentine
Government was with regard to acts perpetrated before the entry into force of the
Convention on 26 June 1987, whether it considered that thP Convention did not apply
to prior acts of t.orture and whether Argentina experienced any di;ficulties in
carrying o1.t its obligations under the Convention. It was also asked whether the
provisions of the Penal Code mentionec? in paragraph 15 of the rrpnrt were not
incompat.lole with those of Act No. 23,097 of 1984 amending the Penal Code.

154. With ree;>ect to article 2 of the Convention, menabel s of the Committoe wishr?d
t..o know wheLher the prohibition of torture in Argentina was as broad as envisagecl
under the Convention, especially in relation to threals to third parties, whether
any 111 ov is i OH had bee11 ma&? ToI cli~.ect.  reterenc:e  to thr Cotl~en~-ion  in the (:OUI: s,



and what new laws, guidelines and judicial sanctions had been put in place to
prwrnt acts  of  torture. They also asked whet.hor the Under-Secret Ariat for Human
Rights established by the Government included lawyers, whether it WBB compctent to
carry out investigations concerninq  violations of human rights and, if so1 whether
there had been any cor,flict with other State bodies, including thu police, with
similar responsib!litiee. In cmnection  with paragraph 3 of article 2 of the
Convention, reterence wae made in particular to Act No, 23,521 of 4 June 1987, and
it was asked whether the so-called “due obedience law” was in conformity with the
Argentine Coastitution  in force at the time of its enactment and with the Geneva
Conventions to which Argentina was a party, and how many paople reeponsible for
actle of torture had been arrested, detained or tried before and since the
promulgation of Act No. 23,511..

155. With reyard to article 3 of the Convention, it was inquired whether Argentina
hac¶ taken specific meaaur6s to prevent extradition or tiw of persons to
another country where there wm danger of torture being inflicted, In that
connection, the attention of the representative of Argentina was drawn to the
specific case of five persona who opposed extradition to Chile because they alleged
that they risked being tortured in that colAntry.

156. With reference to article 4 of the Convention, it was asked whether there were
any statiotical dQta comernina the number of government officials who had been
prosecuted for allowing or perpetrating torture, what was the maximum term of
imprisonment laid down in the Pena!. Code for the offence of torture and whether
life imprisonment could be imposed. It was  !iOtbd that penalties were provided when
the offence was constitutsd by failure on the part of a judge t.o prosecutrt and
punish the crime of torture, and it wa6 aak.ed who initiated proceedings against thb
judge Sn such a case and in what court, and whether judges had any kind of immunity.

157. In connection with article 5 of the Convention, morti information wa6 requested
on how Argentina asoumed a gsnuinti universal jurisdiction over acta of torture and
on the necessary judicial measures to be taken to that effect, It was noted, in
particular, that the Penal Code also applied to crimes committed abroad by agents
or employees of Argentine authorities In the discharge of their duties, and it was
asked who brought ca8es against such persons before the Argentine co\lrts and
whether such a case had yet been brought.

150. In connection with article 6 of tho Convention, it WRE asked who was nmpowered
to carry out detentions or arrests after a complaint had been rticcived against
offic.ials having that authority, and whether there were any time-limits for
prs-trial ?Iletention without the right to correspondence and vieits.

159. With regard to article 7 of the Convention, it wau asked whet.her  Argentine law
provided that Argentine nationals could not be extradited for acts of torture and,
if such a provision existed, what authorities in Argentina were competent to judge
relevant cases.

160. Turning to article 11 of the Conveatfon, members of the Committee wished to
receive information about the treatment, rights .and privileges accorded to persons
in custody and the number of cases of torture or inhuman or degrading treatment
which hap been brought before the courts. They a!.so wished to know whather
Qystematic inspections were carried out in places of detention in Argentina and
.whether the civil courts exercised effective control o’!er military personnel,
particularly when su9i personnel held individuals in custody.
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161. With regard to article 12 of the Convention, referonce was made to information
received by members of the Committee about a confrontation between civilians and
member’s 00 the armed services that had taken place in La Tablada, in the Province
of Buenos Aires, on 23 and 24 January 1989. Accordl,ig to t.hat information, the
confrontation had resulted in Maths, and bodies bearing marks cf torture had been
found. It was asked in that connection whether the infcrmation  was accurste and
whether the offenders had been brought to trial.

162, With reference to article 14 of the Convention, members of the Committee
wished to know what action Argentina had taken in the area of the psychiatric
rehabilitation of torture victims of the earlier period of the dictatorship,
whether there was at present, after the promulgation of the “due obedience law” and
the “finality act” of 24 December 1386, any way for those who had been victims of
torture during the prior period to obtain redmae, whether amnesty had allowed
torture victims to seek civil compensation and, if so, in how many caees  civil
compensation had been granted for acts of torture committed under the
dictatorship. It was also asked whether there was a possibility of asking for
civil compensation before a criminal court as well as a civil court, whether the
victims were required to institute civil proceedings within prescribed time-limits
in order to obtain compensation, or whether the Argentine Government, reco$als.tng
that At had a civil responsibility towards the victims, hurl undertaken to
compensate them all in one form or another. Furthormore, members of the Committee
wished to know whether, in addition to the financial compensation provided for in
article 29 of the Argentine Penal Code, there was a possibility of medical
rehabilitation for torture victims, whether positive MAW in Argentina provided for
compensation to persons who had been held in pre-trial custody or had benefited
frown an order dismissing the proceedings when they had suffered serious prejudice,
whether the two bills proposing a reform of the criminal procedure which had been
submitted to the NPtional Congress provided for compensation for victims of
torture, and whether systematic efforts were being made by the Government to
document and anelyse what had happened to victims of torture.

163. With reference to article 15 of the Convention, it was asked whether there was
a penalty in law for obtaining confessions by force or by torture.

164. In reply to the questions raised by the members of the Committee, the
representative of Argentina stated that, unAer Argentine legislation, any
individual could directly invoke the Convention before the courts rrince, under
article ?l of the Constitution, it formed part of domestic legislation on the same
footing as the laws of the nation. The representative further explained that
Rrticle 5 of the Constitution established the conditions under which the provincial
constitutions were safeguarded in so far as they conformed to the national
Constitution. The Constitution at present in force was the ssme as during the
military dictatorship from 1976 to 19R3, but its apylicntion had then been modified
by a national reorganization  law. The Geneva Conventions of 1949 had been ratified
by Arguntina on 16 September 1956 and the Additional Protocols of 1977 on
26 Novemhar lYn6. Since there WBR at present no internRtione1 or national armed
conf 1 ict in Argentina, only the provisions of those Conventions concerning the
promotion of international humanitarian law were in effect. With regard to acts
perpetrated before the entry into force of the Convention for Argentina, the
representative titated that, under article 18 of the Constitution, international
instruments, particularly those containing penal provisions, were not applied
retroactively, and that that was also in conformity wit.h article 28 of the Vienna
Convention on the Law of Treaties. With regard to the nppclrent conflict between
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the Penal Code and Act No, 23,097, the representative explained that, alghough the
norm@ of both were applicable, only one would be applied in practice. In reali ty,
the provisions of the Act were more specific and prevailed over the general
provisions,

165, Turning to article 2 of the Convention, the representative stated that t?re
domestic legislation of Argentina contained provi@rons  of much wider scope than
there of the Conventions  under the Penal Code, in particular, acts of torture were
assimilated to acts of homicide. She then explained that two Under-Secretariats
for Human Rights had been established in Argentina primarily to ensure that the
invastigetions into cases of disappearance and abduction of Argentine children were
continued and to locate and Identify any bodies found. They had also been set up
as a preventive measure to ensure that what had taken place in the country in the
past never occurred again, She providsd detailed information on the activities of
the Under-Secretariats and pointed out that the Under-Gecretariat  for Human Rights
established within the Ministry of the Interior was responsible for receiving and
analysing reports of violations of human rights on the same footing as a police
officer, a judge or a prosecutor, but that it did not conflict with other State
bodies. It was one more link in the chain for receipt of complaints. The
representative further stated that every pi9ce of Argentine legislation was in
conformity with the nationai Constitution and with the international instruments
ratified by Argentina.

168. In connection with article 3 of h,he Convention, the representative provided
detailed information on the case of the five Chileans detained in Argentina who had
been in danger of extradition to Chile. She explained the nature of the offences
they had committed and the sentences imposed OF them by Argentine law, and stressed
that the Argentine Government had granted all the persons concerned refugee status
to protect them from extradition to Chile, where they would have been in danger of
torture.

167. With regard to article 4 of the Convention, the representative informed the
Committee that the offence of torture could cqrry a sentence of life imprisonment
if the act had been particularly cruel and had led to the victim’s death, In other
cases, the penalty varied between a minimum of 8 years and a maximum of 25 years of
imprisonment. Two new articles, 144 g~&,9.~ and m, had been introduced in
the Penal Coda by Act No. 23,097, dealing with various derelictions of duty by
officials, including judges, with respect to torture, However, judges could be
prosecuted only if the immunity attached to their function was lifted.

168. Referring to article 5 of the Convention, the representative stated that the
Argentine Supreme Court of Justice had already had occasion to apply the principle
of universality in the case of an offence covered by international instruments, but
that it had not so far had to take a decision on any case of torture.

169. With regard to article 6 of the Convention, the representative stated that
every citizen or inhabitant of Argnetina who considered himself or a person he knew
to be a victim of an offence could report that offence. Under erticle 257 of the
Code of Penal Procedure, the maximum length of pre-trial detention without the
right to correspondence and visits was three days.

170. With reference to article 11 of the Convention, the representative quoted
articles 677, 678 and 679 of the Code of Penal Procedure regulating the treatment
of det.aineer; in prison. She added that, upon instruction of the Federal Court, the
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supreme legal authority of Argentina, every detainee had to undergo a full medical
examination at the time of his imprisonment on the order of the judge, Military
courts dealt with offences of an exclusively military nature that were not covered
by the Penal Code.

171, In connection with article 12 uf the Convention, the representative provided
detailed information on the confrontation of civilians and military forces in
La T?Mads. She stated that the attack had been carried out by 50 armed civilians
against military installations to obstruct the maintenance of constitutional order
and, on the pretext of defending it, to undermine the establishment. Upon
oomplaiat of some of the participants in the attack, an investigation had been
ordered to establish whether there had been any unlawful violence or acts of
torture and to punish any persons found guilty. The Committee would be provided
uith the full text of all the judgements rendered following the events of
La Tnblada.

172. With  regard to article 14 of the Convention, the representative pointed out
that the so-called "finality act" and the "due obedience law" only had the effect
of limiting penal proceedings against individuals responsible for political
offences. In fact, all unlawful acts committed on the order of a superior remained
unlawful and the victims could take combined civil and penal action to obtain
ctmpeasation even in the event of an amnesty. Wader the Civil Code, the time-limit
for a civil action was two years. That limitation could be suspended in a case of
physical incapacity on the part of the person concerned. The representative
farther explained that. except in one case, no civil proceedings had been
instituted by persons who had been victims of torture under the military
dictatorship in order to claim compensation, mainly because it was extremely
difficult for anyone who had suffered torture to claim monetary compensation and
also because victims did not wish to destroy themselves by reviving the memory of
their suffering. However, scxne persons had instituted civil proceedings to claim
coxpensation because they had been victims of unlawful detention. Purthermore,
without prejudice to civil claims for compensation, the Argentine Government had
passed an Act granting pensions to members of the families of disappeared persons.
At the beginning of 1989, 4,800 appplications  for a pension had been submitted and
granted. In general terms, compensation under the Penal Code and the Civil Code
could also cover the cost of any medical treatment for the victim, and Argentine
law also provided for the right to compensation for injury suffered by anyone
because of his detnetion in custody if the charge against him had been dismissed.
The proposed reform of the criminal procedure did not affect compensation for
victims of torture.

173. In connection with article 15 of the Convention, the representative referred
to legal provisions, in particular article 316 of the Code of Penal Procedure,
under which confessions made under torture or any type of physical or psychological
pressure were considered null and void.

174. In concluding the consideration fo the report, the members of the Committee
expressed satisfaction at the measures that had been taken by Argentina in the
field of legislation and organization  to protect human rights and thanked the
representative of the Argentine Government for the information provided. The
members also noted with satisfaction that Argentina would provide the Committee in
writing with the statistical information it had requested and with the texts of the
judgements rendered following the events of La Tablada.
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175. The Committee coneidered the initial report of the Oerman  Democratic Republic
(CAT1C151Add.13) at its 30th and 3lst meetings, held on 16 November 1989
(CATX1SR.30 and 31).

176. The report was introduced by the representative of the State party, who stated
that far-reaching changes were taking place within his country, many of which were
closely linked with human rights. He provided additional information to the
report, which had been prepared one year previously, on important amendments to the
country’s legislation.

‘l77. He explained that the relevant provisions in the Penal Code had been brought
into line with articles 1 an4 16 of the Convention. Furthermore, the prohibition
of torture and other cruel, inhuman or degrading treatment or punishment had been
explicitly included in article IV of the Penal Code, under the Fifth Criminal Law
Amendment Act of 14 December 1988. The new legal provisions of the Act had been
published in the Law of 28 December 1988, and had been comprehensively
covered in the mass media. Under a newly created article 91 a of the Penrrl Code,
the definition of the term ‘*torture”  was now incorporated in national law. The
Code of Criminal Procedure prohibit&J the uso of confessions made under coercion,
and any legal official or member of an investigatory hody using such means was
liable to imprisonment for a term of up to five years. Similarly, under the now
article 91 a of the Penal Code, abuse of authority carried a penalty of
imprisonment for a term of up to 10 years.

178. The members of the Committee welcomed the recent legislative changes described
by the representative, particularly the legal ban on torture, The report, although
brief, had been admirably supplemented by the oral presentation, and the annexes,
containing the texts of relevant laws, were very helpful. Members requested
further clarification on various issues relating to the implementation of the
Convention in the German Democratic Republic.

179. They ask&l,  in general, whether additional domestic legislation was required
to give international instruments thG‘ force of law in the coWtry. Clarification
was requested on the difference between State courts and social courts, and on
their operation and composition. An explanation was sought on whether a complaint
constituted an appeal aqainst a court decision, and whether there were cases where
the law forbade complaints being lodged against the decisions of a court. Members
asked what machinery existed, under the Act of Petitions, for citizens to exercise
the right to co-determination and participation in society; what specific riqhts
the Act conferred on the citizen; and what impact it had on efforts to combat
torture. It was inquired whether the right, under article 50 of the Constitution,
of all citizens to the assistance of State and social organs for protection of
their liberty and inviolability also applied if that right were infringed by a
public official. Members wished to know what measures had been taken by the
Government against citisens or foreigners who might be guilty of naaism or
militarism; whether extreme instances of xenophobia were punishable in the same way
as acts of torture and whether they were exempt from statutory limitations in the
same way as war crimes: and whether punishment for crimes against peace and
humanity also applied to all crimes with an international dimension. Members asked
whether the list of various types of evidence admissible in criminal cases,
provided in annex III of the report, was exhaustive. Information was requested on
the effect of the Government’s decision to abolish the death penalty in 1987, and
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its current views on the issue. Members also wished to know whether the principle
of equality of all citizens applied in time of war or other socio-economic
circumstiances.

180. With reference to article 2 of the Convention, members asked whether the
penalties for coercive acts committed by judges or members of investigatory bodies
were decided by the presiding judge.

181, With regard to articles 3 and 5 of the Convention, me+lbers inquired rhether
the German Democratic Republic assumed universal jurisdiction over torturers, and
whether there had been actual cases of refusal to expel or extradite persons to
other States on the grounds that they might be subjected to torture i.n those States.

182. In connection with article 4 of the Convention, information was sought on
whether acts of torture were punished whatever their gravity. Members asked
whether any law-enforcement officials had been prosecuted for alleged abuse of
authority. They sought clarification of what was meant by arrest in the case of
disciplinary offences, as provided for in article 32 of the Penal Execution Act,
and requested further information on the disciplinary offences in question.

183. With reference to article 6 of the Convention, membors inquired whether
measures had been taken to implement that article, in particular to prevent a
person suspected of torture from leaving the country. Members wished to know who
had authority to order detention. They also requested information on the maximum
length and conditions of incommunicado detention. It was also asked whether
measures had been taken to implement article 7 of the Convention.

184. With regard to article 10 of the Convention, members wished to know how that
article was implemented in the German Democratic Republic, particularly with regard
to the training of medical personnel in legislation on the crime of torture or
ill-treatment, and whether there had been any attempt to disseminate information on
such legislation in schools.

185, With regard to article 11 of the Convention, members requested specific
information on the following points: arrangements for the medical examination of
detaineesr monitoring of the treatment of detainees; whether prisoners were
punished for refusing to work; whether visits by relativez were allowed in cases of
illnessr punishment for disciplinary offences in prison and whether an appeal could
be made against such punishment! whether legislation had been brought into line
with the United Nations Standard Minimum Rules for the Treatment of Prisoners,
particularly solitary confinement and restricted diets; and rehabilitation measures
on release from prison.

186. With reference to article 14 of the Convention, members sought clarification
on how the State authorities reconciled being party to an action for damages with
the fact of providing compensation for victims in such cases. It was asked why
compensation was regulated in advence by articles 1 and 3 of the Act on State
Liability rather thar.: in accordance with the gravity of the damage suffered.
Members wished to know whether any time-limits were placed on claims for
compensation, and why such compensation could be sought only from the body or
institution concerned and not from the individual responsible.

187. Finally, with regard to article 15 of the Convention, concern was expressed
about confessions obtained under torture being accepted by the courts, and members
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wished to know in particular how article 243 of the Penal Code dealt with offences
o f  c3ercion, and the penalties involved, and whether a person could be prosecuted
simultaneously  for two offences.

188, In his response to the general questions raised by mamberz of the Committee,
the representative explained that social courts in the German Democratic Republic
ruled on minor offences; they were not empowered to take decisions on abuse of
authority, and their functions were set out in a special Act passed in 1982. On
the complex question of appealing against a judicial decision, he stated that the
law on crimlntl procedure provided for a uniform system of appeal and made no
distinction betweon an appeal and a request for annulment. He further errplained
that article 305 of the Code of Criminal Procedure only excluded the possibility of
contesting a decision by the Supreme Court on an appeal, in which case there could
be no recourse. The representative declared that, with few exceptions, all legal
proceedings in the punishment of Nazi crimes and war crimes had now been concluded
and that the law had thus fulfilled its anti-Fascist function. In all, more than
12,000 persons had been convicted of war crimes and crimes against humanity. He
stressed that offencas related to neo-naeism were severely punished. He indicated
that the principle of universality applied to all international crimes covered by
the draft code of crimes against peace and humanity prepared by the International
Law Commission; and that under article 80 of the Penal Code aliens could be
prosecuted, in certain circumstances, for an act committed abroad, taking into
account political factors and the close co-operation that should exist between the
State and public opinion. The representative explained that article 24 of the Code
of Criminal Procedure provided for a full list of admissible evidence in courts,
although in the revised Code tho prohibition of certain evidence would be regulated
more strictly. He declared that, following the abolition of the death penalty in
1987, there had been ~10 increase in the number of serious crimes, including
homicide, and that the measure had had a favourable effect on the political climate.

189. In response to questions raised under articles 3 and 5 of th3 Convention, the
representative stated that there had been no case of extradition in recent years.
Some provisions on extradition in mutuel assistance treaties on criminal matters
had been concluded with a number of countries; such provisions did not allow
extradition for cases of torture within the meaning of the Convention.

190. In reply to questions concerning article 4 of the Convention, the
representative stated that, following the mass demonstrations of October 1989. 338
complaints of ill-treatment had been lodged. Subsequently, 18 investigations had
begun, and one police chief had been suspended from duty. The Public Prosecutor
was requirsd to report to the People’s Chamber on the results of the Proceedings
instituted.

191. In his response to questions raised concerning article 6 of the Convention,
the representative indicated that only judges could issue warrants for detention
and that the law in the German Democratic Republic made no provision for a maximum
length of pre-trial detention, although in general this did not exceed three
months. Under the revised Code of Criminal Procedure there would be a review of
arrest and detention procedures within the meaning of ~&~~.xQK&Ns, and
article 126 of the Code provided that any pe.:son arrested must be brought before a
judge within 24 hours for a decision on pre-f.rial detention or release. He
explained that there was no incommunicado detention in the country.
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192. With regard to questions raised in connection with article 10 of the
Convention, the representative stated that members of the police force and prison
staff received appropriate training on the rules of conduct to be respected in the
exercisa of their functions, and that continuous training was provided on a
scientific basis. Special attention was given to training medical personnel to
detect signs of torture, and prison establishments employed specialized physicians
able to recognise the effects of violence and the after-effects of torture.

193, Turning to the specific questions raised under article 11 of the Convention,
the representative explained that, although there was no incommunicado detention in
the German Democratic Republic. detainees could be held in separate quarters for
health or personal reasons or, in cases of violence or attempted escape, could be
isolated for not more than 15 days, when an attorney had to be informed. Their
treatment in such circumstances was the same as for other prisoners: the detainees
received regular medical checks and were informed of their right to contest the
measures applied to them and to submit petitions under the Penal Execution Act.
Solitary confinement was a disciplinary measure and could not exceed 21 days,
before which a medical check was undertaken; if illness occurred during confinement
it h&d to be discontinue?: visits were not prohibited. He emphasized that all
detainees were medically examined before going to trial and a committee was to be
established responsible for monitoring the activities of the police and security
organs, Under articles 63 and 64 of the Penal Execution Act, the Prosecutor’s
services were responsible for monitoring the living conditions of prison
establishments, and article 34 of the Act covered living conditions, including
food, exercise, medical care, leisure time, paid work and the practice of
religion. He stated that, under article 2 of the Act, work for detainees was not
only a right but also a duty and therefore disciplinary measures could be applied
for refusal to work. Finally, he stated that since 1977 there had been a specific
law governing the rehabilitation of detainees.

194. In response to questions raised under article 14 of the Convention, the
representative indicated that, in cases of abuse of authority by State officials,
compensation was granted under the Act on State Liability, and that, within four
weeks following a finding of damage, the injured party received compensation paid
by a State insurance fund. Following the recent events which had resulted in abuse
of authority, the Public Prosecutor had stated publicly that the victims of such
abuse would be compensated for the physical and psychological damage suffered in so
far as the State authority was involved.

195. In concluding their consideration of the report, the members of the Committee
thanked the members of the delegation for their co-operation and for the
information provided in the report and in their responses to questions. The
progressive nature of certain standards, in force or envisaged, was impressive,
particularly the creation of a monitoring committee on police activities, the
abolition of incommunicado detention, and the advanced prison system. The members
s tat.ed that, in the changes which were taking place in the country in terms of
greater respect for human rights, the provisions of the Convention would provide a
firm support for the ongoing democratic process.

196. The representative emphasized the fundamental importance of exchanges of
information and experience in the field of human rights and state% that the German
Democratic Republic could now consider making the declaration under article 21 of
the Convention against Torture and other Cruel, Iflhuman or Degrading Treatment or
Punishment.
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Soviet So-u

197. The Committee considered the initial report of the Byelorussian Soviet
Socialist Republic (CAT/C/5/Add.14) at its 32ncl and 33rd meetings. held on
17 November 1989 (CAT/C/SR,32-33).

198. The report was introduced by the representative of the State party, who stated
that, within the process of restructuring taking place in his country, a great deal
of work was under way to guarantee the supremacy of the law. Proposed reforms
included a radical review, codification and systematisation of Byelorussian
legislation, with particuler attention being paid to the legal protection of the
individual and the guarantee of his political, economic and social rights.

199. He outlined the major developm&nts  in the implementation of the Convention
that had occurred since the preparation of his Government’s report at the end of
1988. The adoption of the Status of the Courts Act in August 1989 had reinforced
the independence of the courts and established the procedure for the election of
judges. The Principles of the Judicial System, adopted in November 1989, provided
for the participation of defence lawyers at the earliest stages of an investigation
and further strengthened guarantees prohibiting torture and other illegal methods
of investigation. In addition, two important drafts had been released for public
debate, the draft fundamental principles of criminal legislation and the draft
principles of criminal procedure; these drafts covered Soviet and Union Republic
legislation and extended legislative guarantee6 of human rights. Far-reaching
changes to the Correctional Labour Code were also being planned.

100. The members of the Committee thanked the delegation for the full and succinct
report, which contained an impressive range of reforms, and for the oral
presentation of recent development6 in the rule of law in the Republic. They
requested elaboration of several points in the report in relation to the
implementation of the Convention.

201, Members asked, in general, whether the Convention was incorporated in existing
domestic legislation, and whether the Criminal Code contained a definition of
torture in line with article 1 of the Convention. They wished to know what
amendments to the decree of 1968, on procedures for examination of appeals against
unlawful acts, had been instituted by the revised decree of March 1980. They
requested information on the penalties that existed for refusing to institute
criminal proceedings; whether it was possible to lodge an appeal against the
unlawful institution of such proceedings; and whether it would be possible in
future to refer cases to a court rather than a procurator. Members inquired
whether measures were planned to disseminate the new leyal provisions on human
rights throughout the country. They also asked for clarification on the
Government’s position on capital punishment, in view of the redu-tion in the number
of crimes to which such punishment was applied in the USSR.

202. Members asked for information on how article 3 of the Convention was beiny
implemented in the Republic, and in particular whether the right of asylum, under
article 36 of the Constitution, would apply even to persons who had violated the
Convention. They also asked whether asylum would be granted to a common criminal
if there were grounds for believing that he would be subjected to torture if
extradited to another State.
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203. With specific reference to article 4 of the Convention, member6 requested
clarification of the relationship between all-Union legislation and Byelorussian
legislation on anti-torture measuresr and whether new provisions were planned.
They asked what legislative and practical measures had been taken to preclude the
possibility of torture. Information was sought on the acts for which public
officials might be prosecuted for obtaining statements by force)  whether penalties
for such offences were established under article6 166 to 168, 175 and 179 of the
Criminal Code; and whethor further changes in the Code were envisaged. They
inquired whether there had been any prosecutions for act6 of torture in the
Republic, and whether statistics were available on the number of trials involving
official6 who had abused their authority. ‘i’hey wished to know whether the
provisions of the Military Penal Code applied when torture was perpetrated by
military personnel.

204. With regard to article 5 of the Convention, member6 wished to know under which
authority citizens, or stateless per60nsr committiny crimes abroad would be brought
to trial.

205. With reference to article 6 of the Convention, member6 asked for clarification
on the legally defined ground6 on which a person could be held i:1 custody. They
asked whether the judge or the procurator authorieed the continued detention of an
accused person. An explanation was sought on the difference in regulations between
holding persons in preliminary custody and in short-term detention, the time-limit6
applicable in each case, and whether there had been any case6 of administrative
detent ion.

206. Member6 wished to know whether, in line with article 7 of the Convention,
persons accused of torture abroad would be extradited and, if not, whether they
would Lte tried in the Republic.

207 * In connection with article 10 of the Convention, clarification was eought on
whether medical personnel in prisons and police stations received training in the
humane treatment of offenders.

208. Members requested information on several points under article 14 of the
Convention! how many citiaens had successfully cleimed compensation for illegal
act6 by State or public bodies, and whether such compensation would also be
available to non-citizens: the type of compensation provided to victims; whether
medical rehabilitation would take place under the general health-care system or in
specialized institutes: whether regulations regarding compensation had emanated
from the Presidium of the Supreme Soviet or from the Council of Ministers! what
other mea6ures had been taken to rehabilitate persons who had suffered torture as a
result of criminal behaviour by officials; and the results of the review, by the
special commission of the Politburo of the Central Committee, on the rehabilitation
of victims of repression during the personality cult.

2C9. In his response to the general questions raised by member6 of the Committee,
the reprasontative  explained that as Byelorussian legislation covered the concept
of torture within the meaning of the Convention, it had not been deemed necessary
to into-oduco a specific definition of torture in dcmestic legislation. He informed
members that the revised decree of 1980 differed from the decree of 1368 in that
all complaints against unlawful acts, such as torture, must be considered within
one month or be referred to a higher authority; if the court6 deemed such act6
unlawf . . 1, measures were taken to make amend6 for their consequences. He explained
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that, if decisions to initiate criminal proceedings were delayed or refused by
public officials, such officials were liable to disciplinary measuresr including
dierniseal;  however, few ca8ea of this kind had occurred. Thk\ Code of Criminal
Proced-rre prl,vided for  the poseibility of  init iat ing proceedinqa  against  an
official for negligence in considering a complaint if it had serious consequences
which jeopardised the rights of a oftisent  he added that there had not been such a
cam in the Republic. He further explained that challenges to the lawfulness of
Judgements could be lodged with the courts, although final decisions lay with the
procurator. However, a new law on the subject would undoubt.edly  be enacted in the
near future. Cn the question of providing the public with information on human
r*ights instruments and the prohibition of torture, he indicated that that was
ensurecl  in the Republic by the dissemination of the relevant international
instrumellts. The text of the C ventian against. Torture had been published in the
press and would also appear, with other instruments, in a manual to be published
shortly in both Byetorussian and Russian. In addition, the population was informed
of international human rights standards through lectures or information campaigns.
With reference to capital punishm8nt, he stated that, although opinions on thicl
issue VAried among both members of the judiciary and the public at large, the
prevailing view seemird to bs in favour of maintaining the death penalty. The
Supreme Court, under its right oL legislative initiative, wanted a drastic
r8duCtiOn in the number of cases in which it was imposed and the question would no
doubt be considered in futur!J, although carld it already be assumed that it would
be maintained in legislation but imposed only in extreme cases.

210. Witn specific reference to questions raissd under article 3 of t% Convention,
the representative expl&ir.ad thn t that article was strictly applied in practice,
al&hough them were no s,~ecific legJ.slative provisions prohibiting extradition,
There had been no ~888 of % request from another State for the 8xLradition of a
Byelorussic3a  citizen Rccused of tort.ure, He added that article 36 of the
Constitution indicated. the persons to whorTl the right of asylum could be granted;
the68 were essentially persons prosecuted in their own countries for progressive
oc;ivities in the cause of peace, in particular members of national liberation
movements, In no circumstances could tht’y be persons who had committed acts
contrary to the provisions of the Convention.

211. With regard to questions in connection with article 4 of tho Convention, the
representative stated that prvvisions defining unlawful acts and establishing
,,enaltiss varied considerably from one Republic to another, and between the
Republics and the Soviet Union, although all criminal codes prohibitad recourse to
unlawful procedures durlny investigatious. He emphasised that articles ltit to 166
mentioned in the repol’t were article2 of the byelorussian Criminal Code. As t.o
vrhsther domestic legislation excludeo the possibility of recourse to torture, it
had to b8 admitted that, in practice, the possibility did exist and that cases of
torture sometimes occurred; the courts had recently co:lvizted five militiamen and
law-enforcement officials of having used interrogation methods leading accused
persons to confess to acts they had not committed. He eitplained that the unlawful
acts for whjch public officials might be punished were acts of violence, threat.6 of
acts of violence, or the use of weapons during investigation or detention. He
added that the penalty for obtaining statements by force or coercion, under
articles 166 tn 168, 175 and 179 of the Criminal Code, was imprisonment frm 3 to
10 yuars. He statsd that the Supreme Court hsld that unlawfu: acts committed in
the administration of justic<% must not be condoned. In illustration he said that,,
from 1948 to 1989, ave.- 400 officials had received profe;slonal and administrative
sanctions, extending tc dismissal, and 22 members of the Procurator’s Office and of
tho internal security agency had been convicted of unlawful acts.
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212. In connection with article 5 of the Convention, he expleined that under
article 4 of the Crim!ml Code, anyone committing an offence in the territory of
the Republic wa6 subject to Byeloruusian criminal ;ew,antl any Byelorussian citizen
committing an offence Abroad was l?ible under the Byelorussian Criminal Code.

213. With reference to qlte6tions raised in connection with article 6 of the
Convention, the representative stated that persons suspected of crimes punishable
by impyisoru..; Iit for more than one year could be placed in pre-trial detention. The
length of ruch detention was established under article 92 of the Code of Criminal
Procedure and in principle must not exceed two months, but it could be extended by
the procurators of the Republics and regions if the case was particularly cor.lplex
or if new information rame to light] that had happened in just over 1 per cent of
cases. He 6tated that custody could not last more thAn three days and upon lack of
evidence the person arrested must be released or, if evidence was furnished, he
could be placed in pre-trial detention, released or placed under judicial
eupervi6ion.

214. With regard to the implementation of article 7 of the Convention, the
representative said that article 35 of the Constitution guaranteed to foreigners
the rights and freedoms provided for by law, including the right to go to court)
the provisions of the Code of Criminal Procedure were also fully applicable to
foreiyners.

215. In response to questions rai6ed under article 10 of the Convention, the
representative indicated that in 1988 a I-esearch and training centre had been
established for the training,  or retraining, of prison and medical personnel, where
lecture6 were given by specialists in international law and medicine and by
prominent members of judicial bodies. In addition, various higher educational
institutes and military college6 provided practice-oriented tuition by specialist6
in international and criminal law.

216. With reference to questions raised under article 14 of the Convention, the
representative informed the members that compensation was provided for under
article 443 of the Civil Code, and that victims were fully compeneated for
prejudice suffered ~6 a result of unlawful accusation, arreet, detention or
treatment, regardless of the offence or relative guilt of the persons responsible.
During the first six month6 of 1989, 117 case6 of illegal arrest, trial or
sentencing had been hear,1 and compensation of approximately 38,000 roubles had been
paid to the victim6 of nuch unlawful acts. He was unable to provide statistics for
1988 but did not believe that action had been brought for failure to make
compensation in such ca6es. Compensation wa6 paid in the form of a wage or
~1lowAnce in order to restore all materib rights to a victim, and all legal costs
were reimbursed. In the event of &be victim’6 death, the right to compensation
passed to his heirs. He explainer ‘At the provisions for compensation had been
incorporbted in the Civil and Crim*nal Code6 and the Code of Criminal Procedure
following an order from the St-preme Soviet of the USSR in May 1981. With regard to
the victims of ropression, he stated that a special commission on rehabilitation
had been set up under the Office of the Central Committee of the Communist Party to
consider all ca6e6 of repression between the 1930s And 1950s. It was considering
all the documents placed at its disposal to ascertain the names of all victims.
During the LirFt half of 1909, over 23,000 unlawfully convicted citizens had been
judicially rehabilitated ar.d the relevent details published in the mediA. The
commis6ion had held two Curther sessions, in September And October lG69, and would
continue to do so until rehabilit.At.ion hAd been provided to All those unlawfully
accrrsr~d or at-rest.ccl during the period ot repression.
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217, In concluding their consideration of the report, the members of the Committee
thank4 d the delegation for its very detailed and precise repliae to the many
queetions they had raised. They expressed the hope that the efforts made to punish
unlawful acts that might be committed in the Republic would continue, and they
wished every success to the Republic in its efforts to combat torture.

218. The Conunitte,e considered the initial report of Canada (CAT/C/5/Add.15)  at its
32nd and 33rd meetings, held on 17 November 1989 (CAT/C/SR.JZ and 33).

219. The report was introduced by the representative of Lhe State party, who
recalled that Canada had participated actively in the working group of the
Commission on Human Rights, which had elaborated the Convention, and hed made Its
unilateral, declaration against torture in 1982. Canada was also a regular
contributor to the United Nations Voluntary Fund for Victil,s of Torture ancl
strongly supported the optional provisions contained in articles 20, 21 and 22 of
the Convention.

220. The representative also referred to the review of domestic laws carried out by
Canada at the federal, provincial end territorial levels to ensure full compliance
with the terms of the Convention before ratifying it. A new offence of torture had
been added to the Criminal Code applying to acts committed by officials.
Ewceptional circumstances were expressly excluded as a justification for torture.
The infliction of purely mental pain or suffering was covered by the new offence of
torture, and similar provisions existed in provincisl instruments. Another
amendment to the Criminal Code to ensure consistency  with the Convention provided
for universal jurisdiction in respect of acts of torture, and an amendment to
Canadian law provided for the express prohibition of the use of evidence obtained
as a result of torture.

221. With regard to preventive measures, the representative referred to guidelines,
regulations and trsining courses to educate law enforcement personnel and others
involved in the custody, interrogation or treatment of detainees concerning the
prohibitIon  of torturc and similar acts. In order to educate the public at large,
the Government of Canada had also prepared publications containing the report that
it had submitted to the Committee end including information on the Convention and
on the United Nations Voluntary Fund for Victims of Torture.

222. Witfr regard to government assistance to torture victims, the representative
referred in particular to various measures taken to help Mrti.  Quintana, a Chilean
national, who had been burnt in Chile during a general strike in July 1906, as well
as to financial assistance granted to the Canadian Centre for Victims of Torture in
Toronto which, together with the Vancouver Centre for Survivors of Torture, had
developed several rehabilitation programmes. The Toronto and Vancouver centres had
also been invited by the Minister of National Health and Welfare to submit a
research proposal for a study on how torture affected the mental health of refugees
and how effective treatment strategies could te developed. The terms of that
proposal would be finalized in the near future.

223. In addition, the representative pointed out that his country’s report was the
result of close collaboration between the federal, provincial and territorial
governments of Canada. The Ireparation  of reports of Canada under human rights
instruments was facilitated by an intergovernmental committee of officials on human
rights.
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224. The members of the Committee commended the Qovernment of Canada on its
comprehensive report and on the measures it had taken to adapt ita domestic
legislation to the Convention, to support rehsbilitation programmea for torture
victims and to publicise the text and the implementation procedure of the
Convention, They also thanked the representative of Canada for his detailed oral
presentation.

225. Questions of a general nature were raise,! with regard to the constitutional
organisation of Canada and the distribution of jurisdiction, powers and
responsibilities between the federal governmont and tha governments of the
provinces and territories, particularly with regard to instituting criminal
proceadinqr, granting compansfition  to victima of torture and the police and prison
sarvices. It was noted that, unlike the poaitfon  in other provIncea, the
legislation already existing  in Newfoundland prior to the Convent.ion’s  entry into
foi-ce for Cnnada  was in complinnce with the Convention, and it was asked whether
the federal government’s legislation was different from that of the provinces with
regard to the implementation of the Convention or whether the measures taken by the
provinces giving effect to tne Convention simply complemented those taken by the
federal yovernment.

226. In connection with article 2 of the Convention, it was asked what were the
functions of community observers placed in institutions following a serious
incident involving violence against etaff of the correctional service and what
serious accidents had taken place involving violence.

22’1. With regard to article 3 of the Convention, the question was raised whether
that article was directly applicable in Canada or whether it must be promulgated irk
national legislation in order to be applicable by the federal government and the
provincial governments.

228, With regard to article 4 ot the Convention, it was inquired whether the
maximum penalty for perpetrators of acts of torture would include either the death
penalty or life imprisonment. It wab noted from the report that all employees of
the Ministry of Correctional Services were prohibited from using force against an
inmate except in specific limited circumstances, and it was asked what the leqal
conoequences  would be if a detainee died us a result of the application of such
forca.

229, In connectior, with article 5 of the Convention, it was inquired whether
Canadians who had committed ucts of torture abroad could be prosecuted in Canada.

230. In connection with articles 7 and 8 of the Convention, members of the
Committee wished tc know whether Canada applied thcl general principle of either
extraditing A suspected offender or initiating criminal proceedings itself and
whether, if Canada received a requesl.: for extradition from another State part.y with
which it hacl no extradition  treaty, it would cons?der the Convention as the legal
hasit; for extradition in cases of torture,

231. In respect of article 9 of the Convention, it was observed that the
information Frovlded and the provis:ons mentioned in the report. did not. fully cover
~11 aspects of the provisions contained in that articio.

232, Turning t-o article 10 of the Convention. msl&ers of the Commit.tee requested
informzt.inn cln the training of meclical off icera, police officers and ether perl;ons
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involved in the guarding end treatment of arrested pereonsr  They also wished to
know what employees WBCR required to be informed of the prohibition of torture
under the Correctional Institution Regulations, whether the term “employeus”
included all persons covered by article 10 of the Convention end how information
was actually imper ted. In addition, it wea asked what were the duties of the Royal
Canadian Mounted Police, who monitored the actions of its officers and whether any
of them had been subject to disciplinary proceedings since the entry into force of
the Convention for Canada.

233, Regarding article 11 of the Convention, it was observed that compliance with
its provisions seamed to be differently interpreted in different provinces of
Canada. Further information was also requested on the periodic reviews conducted
by the Inspector-Qeneral  with regard to compliance by institutions with the
administrative policies and practices of the Correctional Service, as well as with
the relevant regulations and legislation. It was asked, in particular, what was
the maximum length of time a detainee could be remanded in custody during en
investigation, who decided that a person should be detained and, if the period of
custody was limited, who had the power to extend it, whet was the meaning of
“adequate and appropriate treatment” for persons being detained or under sentence,
how control was exercised over the treatment of detainees and whether there was any
difference in treatment between persons being detained end those already convicted.

234. With reference to article 13 of the Convention, members or’ the Committee
wished to know whet was the informal procedure for examining complaints, what we6
the legal status of the Public Complaints Commission and whet were the exceptional
circumstances in which the Commission could examine complaints before they had been
studied by the police. They also inquired whether the detainee could freely choose
tha authority to which he addressed his complaints or whether there was some
prescribed order of access, whether the Ombudsman was appointed independently by
each province or whether appointments had to be approved by the federal
QrJVerNnent . Further details were requested about the circumstances in which the
opening of mail addressed to the Qnbudsman could be authorised.

235. In connection with article 14 of the Convention, clarification we8 saught
about measures taken by Canada to ensure compensation for victims of torture. It
was asked, in per titular , whether the victim had any guarantee with regard to
compensation in cases where the perpetrator of the act of violence was acquitted
for lack of evidence, and whether social assistance es well as financial
compensation could be provided by the State to a person whose rights or freel>ms
had been infringed,

236. Statistics were requested, in connection with article 16 of the Convention,
concerning the number of State official6 who had been prosecuted for committing or
authorising acts of cruel, inhuman or degrading treatment or punishment.

237. In reply to general question6 put by membtirs of the Committee, the
representative of Canada explained the divi8i.n of constitutional jurisdiction in
Canada. He s&id that the federal government alone was compettint to ratity an
international instrument, but it wa6 not competent to give effect in legislative
term6 to the provision6 of that inetrurnent. The federal government and the
govsrrunents of the provinces and territories had to reach agreement on the
nece6sary legislative and administrative measures to ensure the full and cumplete
execution of the international obligation6 undertaken by Canada.
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238. The reprasentativa  explained that in Canada there was on the one hend the
national police force which came under federal law , and on the other the provincial
and municipal police, who were subject to provincial legislation. Similerly, thete
were feder&l prison establishments  and prOVinCia1 prison establishments. The Royal
Canadian Mounted Police (RCIUP), in particular, was governed by a federal statute,
but as to aclxkal police ~ervice6~ it complied with provincial directives. Because
of the risk QE overlap, there were consultation mechanisms at different levels in
Canada: at the level of governmexRx3, the police administration, prison service6
and, above alli the federal and provincial officials and ministries responskble for
human rights questions. In the event of conflict between a federal law and a
provincial law* under the Constitution it was the federal law that prevailed. In
respect of Newfoundland, in particular, the competent authorities had found that
the terms of domestic laws gave effect to all the provision6 of the Convention. A
manual designed to clarify certain aspects of the division of constitutional
jurisdiction in Canada was being prepared and would be sent to the various human
rights committees,

239. With regard to questions raised in connection with article 2 of the
Convention, the representative explained that a serious incident in a prison
establishment was an incident that resulted in the serious injury or death of a
raerrber of the prison staff following acts of violence. In such a case, independent
observers were placed in certain sectors of prison establishments in order to
observe the working of the service in an impartial manner. In addition, the
Federal Correctional Investigator perfornred the functions of anbudsman, and was
enpovered to investigate c-plaints fram prisoners in federal establishments.

240. With regard to article 3 of the Convention, the representative referred to a
3uNnt handed down by the Supreme Court of Canada, in which the Court had
stressed that the courts must always bear ia mind the international obligations
entered into by Canada and, in patticular, in the case concerned, the provisions of
article 3 of the Conveation.

241. In connection with article 4 of the Convention, the representative said that
the tmximum penalty a person committing  an act of torture could incur was 14 years'
imptisowat . The death penalty had been abolished in Canada, although it wa6
still provided for in the Code of Military Justice for particularly serious
miljtary offences catmaitted  in wartime.

242. Uith regard to article 5 of the Convention, he said #at a Canadian citiaen
could be tried in Canada for acts of torture conrnitted abroad.

243, In reply to questions raised on articles f aad 8 of the Convention. he said
I .that Canada effectively applied the principle 6ut dedere aut im for all

offences covered by the Convention and other international instruments relating to
offences of an international character.

244. On article 9 of the Convention, he said that Cauada's practice in the Eield of
mutual judicial assistance between States was fully consistent with the provisions
of that article.

245. In relation to article 10 of the Convention, the representative stated that
members of the RCMP uere subject to the general criminal law of Canada and to their
Code of Conduct. Every complaint made aqainst a member of the RCUP would be
treated in the same way as a complaint againot any other Canadian citisen, but the
Practices of the RCMP  could not be investigated by n provincial authority.



246. With regard to article 11 of the Convention, the repFe8entatiVe provided
information about the role of the Inspector-General, who wa8 made specifically
r8k?pOnEIfbl8  by the GOV8ri?ment  for considering and evaluating in a syetematic and

independent manner all operation8 conducted within the framework of the
Correctional Service at the departmental level. She also explained that the Penal
Code stipulated that accused persons had to be brought before a judge within
24 hours of their arrest. The judge could order them to be kept in pre-trial
detention, but the detention order muet be reviewed after three month8 if the trial
ha8 not taken place. “Adequate and appropriate treatment” of detainee8 meant that
the rules relating to reepect for human dignity must be Observed at all times.
Supervision of the pri8on service was undertaken, inter, by the judicial
8ystem, which reviewed the decisions taken by prison officer8 and Ordered
compensation  for prejudice suffered in the event of erroneous deCi8iOns. Persons
awaiting trial and pereons  already convicted were not kept in the same prison
88tabli8hment.

247. With regard’ to article 13 of the Convention, the representative said that the
Public Complaints Commiseion wa8 empowered to hear and examine complaints by
individual8 concerning the conduct of members of the RCMP. In its first annual
report, that Commission stated that it had received 143 complaints. 1 t8 hearing8
would begin shortly and would be public. The representative also provided detail8
of the procedure for examining complaint8 and explained that the “informal”
procedure meant that the Commissioner of the RCMP tried to arrive at an amicable
settlement between the complainant and the accused member of the RCMP. In
exceptional circumstances, the Commission could investigate a complaint without the
matter  first being examined by the HCMP, i.e., if the investigation wa8 in the
public intereot because the complaint raised a question of principle touch a8
freedom of the press or freedom of expreeeion. The representative explained that a

person ill-treated by the police while in their custody could bring a civil suit
for damage8 OF even criminal proceeding8 against the police officer who had injured
him. Moreover, the duties of the Ombudsman were defined by provincial
legislation. At the federal level, several persons performed the duties
traditionally  assigned to the Gmbudaman. Correspondence from a detainee to the
0nhus&man or other authorities could only be opened for security reasons OF in
OFdeF to combat smuggling. A pFi8OneF who considered  himself aggrieved had the
right to bring a complaint before an independent public official.

240. With regard to article 14 of the Convention, the representative pointed out
that Canadian legislation, both federal and provincial, established a governmental
system of financial compensation which al;o covered the cost of medical treatment
and social assistance to victims of torture. That system did nolc exclude appeals
tc civil courts. Legislation also provided for the compensation of victims who

suffered acts of violence or injuries.

249. The representative also said that a number of points, relating, in particular,
to the implementation of articles 10 and 11 of the Convention, which had been the
subject of questions by the Committee would be elaborated upon in Canada’8 next
periodic report.

250. Concluding their examination of the report, the members of the Committee
expressed their gratification at the measure8 taken by Canada, at both the federal
and provincial levels, to give full effect to t.he provir;ions of the Convention.
They also thanked the representatives of the State party for the clear and detaiiecl
replies given to the questions asked.
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251. The Committee considered the initial report of Cameroon (CAT/C/5/Add.16) at
it8 34th and 35th meetings, held on 20 November lY89 (CAT/C/SR.34-35).

252. In hi8 introduction, the representative of the State party informed the
Committee that the report would b8 supplemented by an updated and more detailed
document at a later stage. He then referred to the provision8 of the Constitution
of 1972 and Other domestic legislation demonstrating CMIcrOOn'8 commitment t0
respect for human rights. The Penal Code, in particular, prohibited cruel, inhuman
or degrading behaviour which j8OpaFdiZed the physical integrity, freedom and
privacy of individual8 OF the security of children and the family. The Code of
CFiminal Procedure laid dcwn the pFOCeduF8 to be followed t0 ensure the PrOteCtion
of a suspected person from the time of hi8 arrest until hi8 appearance before the
competent magistrate.

253. Furthermore, Cameroon was a party to a number of international human Fight8
instruments which did not require prior incorporation in domestic legislation in
order to be applied by the authorities concerned. Accordingly, any person alleging
violation of any provision of the Convention against TOttUF8 and Other Cruel,
lnhuman OF DeqF8ding  Treatment OF Punishment might invoke that provision before the
competent court8 to secure the condemnation of the perpetrator of the act in
question and, if applicable, compensation for the injury suffered.

254, Foremoat among the competent authorities on matters covered by the Convention
were the judiciary and the judicial police. Public officials and agents failing in

the effectivetheir duties were subject to disciplinary penalties. HOWeVer,
implementation of legislative, administrative and judicial mea8ures could encounter
practical obstacles, owing to Cameroon's very difficult economic situation. The
representative also recalled that, on independence, Cameroon had inherited two
legal sys tern;,, the French system and the British system. Effort8 had been mad8 to
unify the two systems and that had already been achieved with reepect to the Penal
Code, the Labour Code and organization of the courts.

255. The representative emphasized that Cameroonian penal legislation prohibited
all act8 Of tOrtlIFe, attempts to commit such act8 OF participation in them. Act8
of violence committed, in particular, by a public official in the exercise of his
duties were punishable by imprisonment for six months to five years. The concept
of violence wa8 extended by article 285 of the Penal Code to other acts liable to
constitute acts of torture, such as the administration of any harmful substance,
neglect of a person incapable of looking after himself, and the withholding of food
or care from a person legally or actuslly in custody of another. A whole range of
Provisions punished these and even more severe offences which came Under the
heading of torture.

256. The members of the Committee congratulated the Government of Cameroon on
having subscribed without reservation to a number of international human Fights
instruments. They felt however that more information was necessary about the
specific, practical application of the laws described in the report, particularly
with respect to the prosecution of public officials for act8 of torture. Statistics
on the number of successful claims for compensation and information on prison
conditions were also needed.
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257. Furthermore, clarification an8 more information were requested about the legal
framework in which the Convention was applied in Cameroon and, in particular, on
the law which entitled any victim of a violation of the right8 set forth in the
Convention to invoke Cameroonian law before the competent courta, and on the
mechanism for invoking it. In addition, members of the Committee wished to know
who exercised powers over the judiciary similar to those which the President
exercised over public officials, and whether military officers were also subject to
the President’s disciplinary powers and, if 80, whether penalties had been imposed
on military officers, and of what nature and on how many occasions, during the last
five years. They also wished to receive information on how many times the death
penalty had been imposed during the last five years and for what offences. It was
also asked whether there had been any cases of slavery or trafficking in person8 in

Cameroon and, if 80, how those responsible haC been punished.

258. With regard to article 2 of the Convention, the question was raised whether a
specific provision q:xisted in Cameroonian law stating that an order from a superior
officer or public authority could not be invoked in justification of torture.

259. More information was requested on hew Cameroon implemented article 3 of the
Convention and, in particular, on whether extradition was refused whan there were
8Ub8tantial grounds for believing that the person in question would be in danger of
being subjected to torture.

260. With regard to article 4 of the Convention, memtieis of the Committee wished to
know whether the Cameroonian Cons’itution and Cameroonian penal legislation
specifically prohibited torture, since the provisions quoted in the report did not
refer to torture by name, and whether the general principles of law upheld by
Cameroonian courts provided specific guarantees against torture. They observed
that it was not clear whether Camero\>nian law embodied an adequate difinition of
torture, including the concept of peychological and physical violence, and whether
the penalties for such offences were commensurate with the penalties for other
offences.

261. Members of the Committee further observed that it appeared from the
information provided that the Government of Cameroon had not fully implemented
article 5 of the Convention, and they requested information, in particular, on how
UniVerSal jurisdiction over Offences of torture wa8 applied in CamerOOn.

262. Moreover, member8 of the Committee expressed the view that the information
provided did not give adequate and clear explanations on how Cameroon implemented
article8 6, 7 and 8 of the Convention.

263. With regard to article 9 of the Convention, it was recalled that it8
provisions obliged all States parties to co-operate with one another in pro*Jiding
legal assistance to prosecute acts of torture. It was therefsre observed that
making such legal assistance subject to agreamente that Cameroon had concluded with
other countries, or to the nuthorization of the President of the Republic, was not
in conformity with the provisions of the Convention.

264. Turning to article 10 of the Convention, members of the Committee expressed
concern about the lack of training in Cameroon with regard to the prohibition of
torture which should be given to law enforcement ptrsonnel and others involved in
the custody, interrogation or treatment of detainees and prisoners. They asked, in
that connection, how the Government intended to fulfil its commitment under the
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Convention to provide prison officer8 and medical personnel with information on the
prohibition of torture. They also roguested detailed information on the legal
training received by Cameroonian law enforcement personnel befor taking up their
duties.

265. In connection with articles 11 and 12 of the Convention, members of the
Committee made reference to a report of honesty International, dated May 1989,
concerning condition8 in Cameroonian prisons and asked whether the Cameroonian
Government had seen that report, whether the Government had acknowledged any of the
abuse8 alleged in the report and, if the allegation8 were true, how it intended to
prevent such abuseu from recurring. They asked also how the regulations governing
the operation of prisons were enforced, whether any political detainees were being
held incommunicado or without charge in Cameroonian prisons under so-called
“administrative detention”, on what law the authority of the police to hold a
person in custody was based, what judicial control8 were exercised over the action8
of the police, what was the role of the judicial authority with regard to detention
during the preliminary investigation, whether prison conditions conformed to the
United Nations Standard Minimum Rule8 for the Treatment of Prisoners, what were the
conditions and maximum length of solitary confinement, what was the suicide rate in
Cameroonian prisons and what was the number of suicides attributable to cruel
treatment.

266. In connection with article 13 of the Convention, clarification was requested
on the procedures to which a torture victim could have recourse in Cameroon and on
the role and statute of the Special Criminal Court.

267. With reference to article 14 of the Convention, information wa8 requested on
the responsibility of the State for providing compensation to torture victims. In
addition, clarification was requested about the different procedure8 applicable for
obtaining redress from senior and junior police officer6 and the relevant
preliminary authorisation to be given by the president of the court of appeal. It
was also asked what recourse citizen6 had in the case of a claim against the
president of the court of appeal himself or one of hi8 officials.

268. With reference to article 15 of the Convention, clarification was requested
about procedural legislation existing in Cameroon to implement that article and
remedies designed to prevent extortion of evidence by a police officer. Details
were also requested of any cases where truth drugs had been used on detainees.

269. Replying to questions raised by the members of the Committee, the
representative of Camerocn stated that in his country powers of appointment and
punishment of judges were vested in the President of the Republic. As far as other
public officials were concerned, the Disciplinary Council advised on any penalties
to be imposed tut had no function6 with regard to appointments. Member8 of the
police and the armed forces who il,-1 treated or committed acts of violence against
arrested persons were subject to disciplinary sanction6 ordered by their commanding
officer.

270. The representative then referred to offences such as murder or armed robbery,
for which capital punishment could apply. He stressed that a person sentenced to
capital punishment had the opportunity to exercise procedural remedies, including
appeal and application for cassation, and could be pardoned by the Head of State.
Capital punishment was applied only after all the remedies had been exhaueted. In
addition, he pointed out that the Penal Code of Cameroon punished person8 guilty of
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practising slavery and trafficking in persons with a penalty of imprisonment for
15 to 20 years if the victims were of age and 5 to 10 years if they were minors.

271. Referring to article 2 of the Convention, he stated that no express legal
provieion in Cameroon laid down that a person could not invoke an order from &
superior to exonerate himself from responsibility for an act of torture.

272. With regard to article 3 of the Convention, he stressed that, in accordance
with Cameroonian law, no foreign national could be compelled to return to my
country, including his own. In no case hsd any person been extradited to a country
if there was a well--founded fear of his being tortured there.

273. With regard to article 4 of the Convention, the representative stated that the
principle of the primacy of the rules of international law and the provisions of
international treaties over the provisions of internal law was sbt forth in
article 2 of the Penal Code of Cameroon. There was no specific legislation
concerning torture, because the provisions of the Convention formed part of the
internal law of Cameroon. Moreover, several offences which could be deemed to
constitute acts of torture or could be assimilated to such acts were punishable
under Cameroonian criminal law.

274. With reference to articles 5, 6 and 7 of the Convention, he statec! that
Cameroonian courts were empowered to deal with all offences contravening the
Convention, pursuant to articles 7 and 10 of the Penal Code.

275. In connection with article 10 of the Convention, the representative pointed
out that training cerrtres had been especially established in Cameroon for judges,
police officers, gendarmas and prison guards. The training and education imparted
played an important role in ths prevention of torture.

276. In relation to articles 11 and 12 of the Convention and, in particular to the
report of Amnesty International on conditions of detention in Cameroon, the
representative stressed that his Government was not insensitive to the situation in
the centre1 yris!rns of Yaoundk and Douala. In the course of the past four years,
efforts had been made to imProve sanitary conditions and food rations in those
institutions. The problem of prison overcrowding, however, had not yet been
resolved, A number of senior officials of the Ministry of Justjce and the Ministry
of Territorial Administration, together with the competent public prosecutor, had
recently visited the central prison of Yaoundb to evaluate the situation and had
agreed on various measures intended to remedy the growth of the prison population.
Those measures included the provisional release of persons held in preventive
detention under certain conditions and the transfer to other prisons of persons
sentenced to long terms of imprisonment. Political prisoners existed in Cameroon

I ’as a result of the unsuccessful attempt of a w d et&t in 1984, hut they had tzen
sentenced by competent courts. Police inspectors and judges were the only
authorities empowered to arrest and detain a person under the control of the
competent public prosecutor. The duration of custody was 24 hours, wllich could be
extended three times on express authorisation  of the public prosecutor.

277. With regard to article 13 of the Convention, the representative provided some
information on the remedies available to a torture victim, who could either
institute criminal proceedings or introduce civil proceedings to obtain redre*;s.
He also explained that the special criminal court was called upon to try persons
guilty of offences against publicly owned property or of misappropriation of public
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funds . The court, however, had been abolished on the promulgation of the
1965 Penal Code, which had converted the offences assigned to it into ordinary
offences within the purview of the High Court.

278. With reference to article 14 of the Conventian, the representative stated that
the victim of an act of torture committed by an official could claim redress from
the State for the injury sustained. In this connection, he referred to an
ordinance of 26 August 1972 specifying that the Supreme Court of Cameroon dealt
with all administrative litigation against the State, public bodies or public
institutions and that the ordinary courts dealt with all other lawsuits or
litigation, even if public bodies were involved. In the matter of civil action
available to a torture victim, which varied according to whether the torturer was a
senior or junior police officer, the representative said that that procedure was
rarely resorted to in practice, since victims preferred to initiate simpler
procedures such as direct citation or filing of a claim for damages with the
investigating judge to obtain redress,

279. The members of the Committee thanked the representative of Cameroon for the
replies given. They felt, however, that there were still some points which needed
clarification or addit.ional information. Those points concerned, in particular,
the independence of the judiciary, conformity of Cameroonian penal legislation with
the provisions of the Convention, questions relating to extradition, penalties to
be applied for the specific ofPsnce  of torture, the principle of universal
jurisdiction, the education of medical personnel and public officials on the
prohibition of torture, conditions of detention, including solitary confinement,
and measures taken by Cameroon for the implementation of articles 7, 9 and 15 of
the Convention. The members of the Committee welcomed, therefore, the intention of
the Cameroonian authorities to provide additional information in writing. They
felt however that, in view of the large number of questions raised, it would be
preferable and more rational for the Government of Cameroon to furnish a new
additional report containing the information requested, as provided for in rule 67,
of the rules of procedure of the Committee. In accordance with paragraph 2 of
rule 67, the Committee indicated that the additional report of Cameroon should be
submitted by 30 June 1990.

280. The Committee considered the initial report of Hungary (CATICI5IAdd.9)  at its
34th and 35th meetings, held on 20 November 1989 (CAT1C1SR.34 and 35).

281. The report was introduced by the representative of the State party, who began
by referring to the important steps towards democratisation that Hungary had
recently taken. She referred, in particular, to a law on amendments to the
Constitution which had been enacted by the Hungarian Parliament in October 1989.
Those constitutional amendments declared that Hungary accepted the generally
recognized norms of international law and ensured conformity of domestic law with
the international legal obligations entered into by the State. The new law
proclaimed that the State’s primary obligation was respect for and protection of
inviolable and inalienable fundamental human rights. The representative stated
that that law specifically prohibitad torture, even during times of public
emergency. The constitutions1 amendments also confirmed the prin::iple of
il.BkMSXQrPus  I the right to a fair and impartial trial, the presumption of
innocence and the right of remedy. In addition, the amendments established the
institutions of the Constitutic)! al Court and the Parliamentary Ombudsman and
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stipulated that foreigners lawfully in Hungerian territory could be expelled only
on the basis of a lawful decision,

282. The representative further stated that that provision of the Penal Code
relating to offences against the State had ur\dergone a radical transformation and
that Parliament had taken measures to humanise forms of punishment, In that
effort, Parliament had declared that no one could be sentenced to death for
political activities and had abolished “custody of increased severity”.
Fur thermore, a detainee now had the opportunity to communicate freely with his
defence attorney, orally and in writing, from the first moment of detention.
Amendments to the Criminal Procedures Act of 1973 also permitted an attorney to be
present and to ask questions at the interrogation of a suspect and witnesses. In
addition, articles on questioning under duress had been supplemented by R new
provision under which any statement unlawfully obtained could not be invoked as
evidence,

283. In the matter of practical law enforcement, the representative referred to
preventive measures taken by the Government which focused mainly on the training of
the police and law enforcement officers with regard to national and international
legal provisions relevant to their duties. She pointed out that prevention of
abuse was also ensured through regular, systematic and frequent supervision by
prosecutors and medical personnel in places of detention and in prison
establishments, and that various measures were being taken to improve prison
conditions and medical services for prisoners awaiting trial or under sentence,

284. With respect to punishment, the representative provided statistics for the
period 1987 to 1989 regarding convictions, compln.ints of questioning under duress,
and charges brought against offenders. She stated that, in three yearsr only one
case of charges of torture had been brought against a law enforcement official.
Court sentwnces against offenders also had an educational aspect and, under certain
circumstances, consideration was given to the fact that the dismissal of a law
enforcement offical, which could be ordered as a principal punishment, could cause
grave problems to the offender and have an impact on the \,hoXd of the law
enforcement corps.

205, Moreover, the representative stated that Hungary had to take further steps to
improve the conditions of redress. The Government had to create stricter
guarantees to channel complaints to the judicial authorities and to ensure that
complaints were subjected to appropriate judicial inquiry. New legal provisiono
concerning such guaranteas  were being elaborated ard they affected the Prosecutor’s
office and the courts. The creation of the Parliamentary Ombudsman also indicated
that the relevant guarantees were being strengthened. In addition, changes in
court practice aimed at strengthening guarantees of indemnification,  especially for
non-financial loss. In thar: area, parliament had also decl9ed to grant legal and
moral compensation to victims of primes committed during the 1950s.

286. The representative pointed out that, at the international level, Hullgary had
become party to several international human rjghts instruments and had accepted the
competence of Unitt9 Nations human rights treaty bodies with regaid to
communications received either from States parties or .from individuals. In
particular, Hungary hr\d recently made the declarations provided for under
articles 21 and 22 of the Convention and had withdrawn the reservations made usnn
ratif ication of that instrument. The withdrawal of all Hungary’s reservations in
relation to the jurisdiction <If the International Court cf Justice with respect to
the international t:greements to which it was a party was under way.
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387, The members of the Committee welcomed the report and the comprehensive
additional information provided by the representative of Hungary in her
introduction, which members felt answered most of the questions left open by the
report. Members wished to know, in general, by what legal mechanisms the provisions
of the Convention were incorporated in domestic law. In that connection, they
wished to knew  whether there was any contradiction between paragraph 3 of the
report, which stated that treaties were not self-executing undor Hungarian law, and
paragraph 17 of tho report, which stated that, if Hungarian jurisdiction in a
concrete case could not be established under national law, it was established by
the Convention. Members of the Committee also asked under what circumstances, if
any, capital punishment might currently be imposed in Hungary, and whether there
had been changes in recent years regarding the time at which an accused person had
the right of access to a lawyer, and regarding the maximum term of imprisonment.

288. With reference to article 1 of the Convention, it was asked how torture was
defined in Hungarian domestic law and how that definition differed from that in the
Convention,

289. With regard to article 3 of the Convention, it was asked whether Hungarian law
specifically prohibited expulsion, return or extradition to a country where the
person concerned risked being tortured.

290. Turning to article 4 of the Convention, members of the Committee referred to
paragraph 14 of the s.egort, which stated that use of coercive methods to obtain a
confession woe an offence. Members wished to know what was the nature of that
offence and whether the punishment imposed might include the death penalty.
Members also L’egUeSt8d information on the severity of penalties for torture. They
requested, in particular, clarification of the relationship between articles 226
and 227 of the Hungarian Penal Code which, trccording to the report, set forth
different penalties. In that connection, they also wished to know how ponalties
for torture compared with penalties for murder, grievous bodily harm and related
of fences, and what penalties existed under the Penal Code for different forms of
torture.

291. Furthermore, members of the Committee requested clarification of the assertion
in the report that articles 3 and 4 of the Hungarian Penal Code met the
re&rbmsnts of article 5 of the Convention in full, although Hungarian law did not
follow t.hsm literally. They also wished to know whether or not Hungary had adopted
universal criminal jurisdiction ovar persons alleged to haV8 committed acts of
torture, as required by article 5 of the Convention.

292. In respect of articles 6 and 7 of the Convention, it was inquired whether
Hungarian practice was consistent with the provisions of both articles.

293. With respect to article 9 of the Convention, it was noted that the Hungarian
report had focused on information concerning bilateral treaties of legal assistance
between Hungary and a number of countries and it was observed that the Convention
required “the greatest measure of assistance” among all States parties to the
Convention. Clarification was therefore requested on the position of Hungary with
regard to that provision.

294. With respect to article 10 of the Convention, members asked whether doctors
inVOlV8d  in medical controls in Hungarian priSOnF received special education or
whether such education had become a part of the regular medical curriculum in
Hungary.
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295. In connection with artic2.e 11 of the Convention , members of the Committee
inquired into the inspection mechanisms available in places of detention and in
prisons. They wished to know, in particular, who supervised the legality of prison
operations, what legal guarantees applied to correspondence and visits to detainees
and convicted prisoners, in what circumstances spcial measures, such as the use Of
weapons, were applied, what regulations governed such measures, whether solitary
confinement still existed and, if so, for what period.

296. With regard to article 13 of the Convention , members of the Committee wished
to know whether a convict’s right to complain would apply to the preliminary phase
of police investigation, the pre-trial phase, or the sentencing phase, and whether
it was possible to file a wrongful detention complaint after dismissal of
proceedings or acquittal.

297. With regard to article 14 of the Convention, members of the Committee asked
whether medical treatment, as well as moral and monetary compensation, were
provided to victims of torture and, in particular, whether such aid was available
to persons who had been victims of. torture before the Convention came into force
for Hungary. Clarification was also asked of the statement in the report to the
effect that responsibility for damage caused within the scope of administrative
authority could be established only if the damage could not be averted by ordinary
means of legal remedy or if the person injured had exhausted all such means. In
addition, it was asked whether it should be concluded from article 348 (1) of the
Hungar.‘sn Civil Code that the State was responsible for the acts of civil servants
and magistrates in cases of violation of the Convention, and whether the State or
the public officials who had committed the wrongful act might be held responsible
for redress. Finally, it was asked how many victims of torture during the 1950s
there still were in Hungary and by what methods their complaints would be received,

290. With respect to article 15 of the Convention, it was asked whether evidence
obtained under torture was void or whether it had any legal value.

299. In response to the Committee’s general questions, the representative of
Hungary began by explaining that international instruments which set forth rights
and obligations for individuals and legal entities were incorporated in domestic
legislation through the promulgation of laws, legislative decrees, decrees of the
Council of Ministers or ministerial decrees. The Convention against Torture had
been incorporated in domestic legislation by legislative decree in 1988. Internal
legislation had to conform with the provisions of the international instruments
ratif ied by Hungary, and acts deemed to be acts of torture within the meaning of
the definition contained in the Convention were enumerated in chapter XII of the
Hungarian Penal Code.

300. The representative further indicated that, under the Penal Code, capital
punishment was applicable in time of war for collaboration with the enemy, violence
against civilians, violations of the laws and customs of war and genocide. In time
of peace, the death penalty was applicable to certain premeditated homicides and
particularly odious crimes. However , the number of executions had been steadily
decreasing in recent years. With respect to terms of incarceration, the
representative stated that the maximum sentence of imprisonment in Hungary was
25 years. In accordance with the new provisions adopted in October 1989, the
maximum duration in police custody could not exceed 72 hours, and provisional
detention could not exceed five days. Provisional detention could be extended up
to two mo;khs oniy if it was authorieed by a court order. Detention for longer

-54-

- -



periods required authorisation by the Supreme Court. The suspect’s family had to
be informed of the detention within 24 hours. A suspect also had the right to have
a lawyer present before making any declaration. The lawyer was entitled to attend
all interrogations.

301. With reference to article 1 of the Convention, tha representative pointed out
that, since the Convention had been incorporated in internal law, . ..A definition of
torture contained therein was the one applied by the Hungarian legal system.

302. With regard to article 3 of the Convention, the representative stated that the
Minister of Justice had been responsible for deciding on matters of extradition and
that, in taking his decisions, he was bound by the provisions of the Convention.
Expulsion could also be ordered on the basis of either a judicial decision or a
decision by the police authoritiest however, this second possibility was under
review and in the future aliens could not be expelled from Hungary except by a
court order that would take the Convention into consideration. She also indicated
that Hungary was party to bilateral agreements on expulsion which conflicted with
the relevant provisions of the Convention, but that these agreements were being
reviewed in order to adapt them to Hungary’s  international commitments.
Furthermore, with regard to extradition for terrorist acts, the representative
stated that, in cases where suspected terrorists might be subject to torture in
another State, an exception would be made to the rule that might normally justify
expulsion to that State.

303. In response to questions regarding article 4 of the Convention, the
representative said that questioning under duress could bring a penalty of five
years, as could illegal detention or arrest when accompanied by torture.
Perpetrators of acts of torture could incur the death penalty if they had committed
homicide. Regarding gaol terms for perpetrators of acts of torture, they varied
from 5 to 25 years’ imprisonment; in the case of bodily injury, the penalty was
one year’s imprisonment if the victim’s previous state of health could be restored
within eight days. With regard to abuse of authority, the maximum penalty was
three years, and for physical abuse, a maximum of two years.

304. In reply to the Committee’s questions regarding article 5 of the Convention,

the representative confirmed that Hungary had es’iablished its jurisdiction when the
offence of torture was committed on Hungarian territory, when the alleged offender
was a Hungarian national and when the victim was a Hungarian national, in which
case Hungary could request the other State to extradite the offender. The
representative further stated that Hungary could institute proceedings against a
national of another State who had committed an act of torturo either on the basis
of the Convention or on that of its own national legislation.

305. Regarding the question whether Hungary’s practice conformed to the provisions
of articles 6 and 7 of the Convention, the representati\*e stated that a national of
another State suspected of having committed an offence specified in the Convention
was subject to the same treatment and procedures as a Hungarian national.

306. In connection with article 9 of the Convention, the representative stated that
Hungary had concluded agreements on mutual judicial assistance with the same
countries with which it had signed extradition treaties. Where a mutual judicial
assistance treaty existed, article 9, paragraph 2, applied. In the absence of a
treaty, Hungary acted on the basis of the Convention.
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307. With regard to article 10 of the Convention, the representative stated that
some 60 per cent to 70 per cent of doctors working in detention centres and prison8
were specially trained for their tasks.

308. In response to questions regarding article 11 of the Convention, the
representative said that regular inspections of detention centres to guarantee the
application of the laws and of conditions of detention were carried out by
competent authorities of the police. In prisons, inspections were carried out by
the prison directors. The public prosecutor also inspected detention centres
weekly and prisons monthly, a6 well as upon request. The representative statod
that prisoners underwent medical examination upon admission to detention centres

and prisons as well as upon transfer and release, Such checks were administered
daily in provisional detention centres, weekly in prisons, and otherwise upon
request . Medical examinations were also administered regularly on detainees in
solitary confinement or subjected to measures of constraint. The maximum term

allowed in solitary confinement was 10 days in a provisional detention centre,
20 days in a prison and 30 days in a penitentiary. Depending on the results of
medical examinations, solitary confinement could be temporarily interrupted.
Measure6 of constraint currently existed. Those measures were determined by
minister!al decree and were not applicable to minors, the physically handicapped,
pregnant women and the gravely ill. There were three pre-condition6 for their
application, namely, warning, proportionality and legality of application, the last
of which was controlled by the public prosecutor and the doctors. The use of
weapons was -subject to the same conditions. Application of measures of constraint
would be more clearly defined by a new law to be promulgated in 1990. With regard
to the right to correspondence and visits, a suspect in detention was free to
communicate with members of his family throughout the period of provisional or
preventive detention.

309. On the subject of the right to complain under article 13 of the Convention,
the representative informed the Committee that spplications  for compensation could
be filed at any moment, whether the victims were suspects or convicted persons.
Complaints of torture were submitted to the director of the prison, to the
prosecutor in charge of supervising the application of penalties and, in the last
resort, to the Parliamentary Ombudsman. The constitutional amendment ensuring the
independence of the prosecutor and of the court also guaranteed an impartial
investigation of any complaint of torture, In the event of any complaint of
ill-treatment or torture, an incarcerated victim would be transferred to another
place of detention. Both prosecutors and prislon officials had the duty to inform a
suspect of his or her right to lodge a complaint. In addition, there were signs
posted in the prison informing inmates of this right; and inmates were allowed to
complain of any ill-treatment, even that suffered by another prisoner.

310. In response to questions regarding article 14 of the Convention, the
representative stated that rehabilitation in the farm of fres medical treatment was

available both in prison, where doctors with specialised Skill6 were in attendance,
and in other hospitals. She also sta!:ed that a victim had the right to apply for
compensation regardless of his position as a suspect or convicted parson, and the
prosecutor had the duty 60 to inform the victim. The represantative said that
currently civil proceedings had to be instituted to obtain redress, but that a6 of
1990 administrative redress would also be available. Where a crime of torture had
been committed, liability attached to the perpetrator, but if the perpetrator was a
public official, the State, as employer, was 1Jable for compensation or reparation.
The representative then referred in detail to recent measures taken to provide
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compensation for persons victims of torture and other crimes or injustices during
the 1950s. The total number of victims was estimated at about 1 million. Measures
for compensation were still partial; nevertheless, Hungary was contemplating giving
compensation to all persons affected by the crimes committed in the 1950s.

311. With regard to article 15 of the Convention, the representative stated that
confessions under duress could not be invoked as ev!.dence except in the prosecution
of a person accused of torture. The representative specified that the term
“duress” meant any means us(:d against an accused or convicted person, such as
stopping of correspondence or visits, to extract a confession,

312. The member6 of the Committee expressed satisfaction that gaps in the initial
report of Hungary were adequately filled in by the representative’s additional
information and replies. The Committee was of the view that Hungary was already
meeting the requirements of the Convention both in law and in practice. However ,
the process of democratisation and humanisation of judicial procedures was still
under way and further improvement could be expected in the future, also with regard
to the application of the Convention.

313. The Committee considered the initial report of Colombia (CAT/C/7/Add.l) at its
36th and 37th meetings, held on 21 November 1989 (CAT/C/SR.36-37).

314. In his introduction, the representative of the State party referred to
provisions of the Colombian Constitution concerning the protection of the life,
honour and property of all persons living in Colombia, as well as the liability of
public officials in cases of violation of the Constitution and the laws. He
pointed out that the crime of torture was dealt with in article 279 of the
Colombian Penal Code.

315. He also stated that the Public Prosecutor’s Department, through the Office of
the Attorney-General of the nation, exercised overall1 supervision over public
officials in the performance of their duties, could impose disciplinary sanctions
on them, and was empowered to bring legal proceedings when ground@ existed
therefor. By decision No. 030 of 15 August 1986, the Attorney-General had
entrusted the Second Office for the National Police with the task of ensuring the
observance and protection of human rights, including the right not to be tortured
or subjected to degrading treatment.

316. Furthermore, instructions and circulars of the Ministry of Defence, the Police
Directorate-General, and the Army Intelligence and Control Command regulated the
conduct of officials and quara.‘teed  respuct for the rights of individuals.
Violation of those rules gave rise to judicial )?roceedings  against the State. On
two recent occasions, in 1985 and 1988, the Council of State, the supreme
administrative tribunal of Colombia, had declared the nation guilty of conduct
contrary to the duties of the police with regard to the right of prisoners to be
treated in accordance with the obligations imposed by law, and ordered it to
provide redress for the injuries caused and to indemnify the Esmilies of the
victims.

317. The representative then referred to legal measures providing for control to te
exercised by the judiciary in Colombia to prevent and punish abuse6 by pub! \c
officials during a public emergency or a state of siege. He pointed out that the
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principle by virtue of which an order from a superior officer could not be invoked
in juetification for torture, was incorporated as a comprohensiva rule, for all
offences, in article 21 of the Colombian Constitution. Exception was made for acts
committed by members of the armed forces in the course of their duties, liability
for which would rest solely with the superior officer who gave the order. The new
Military Code, promulgated in 1988, for the first time included torture among
punishable acts by members of the armed forces on active duty, when the unlawful
act was related t7 duty, without prejudice to any penalties that might be imposed
on the basis of other provision6 in force. Moreover, articles 13 and 15 of the
Penal Code regulated the application of the principles of territoriality and
extraterritoriality for any type of serious offence, including torture. Other
provisions of the Penal Code ensured compliance with articles 6, 7 and 8 of the
Convention.

318. The representative emphasised that the task of promoting due respect for human
rights, in the midst of a political and social situation characterised by a high
level of violence, had been the constant preoccupation of the Colombian
authorities. In this connection, the Presidential Advisory Council for the
Defence, Protection and Promotion of Human Rights had been established in
November 1987, and the armed forces had been revising their disciplinary
regulations with the aim of strengthening guarantees for individuals.

319. The members of the Committee tha.nked the Government of Colombia for its
detailed and well structured report and its representative for his oral
introduction. They noted that Colombia was going through a difficult period and
had long been encountering a situation of violence leading to social disorder.
Despite that situation and notwithstanding its economic difficulties, Colombia was
developing measures to promote democracy and human rights. In that connection,
members of the Committee wished to receive more information on the general
principles underlying the political rotructure of the country and the organisation
of the executive, the legislature and the judiciary. Information was requested in
particular on the legal status and composition of the Advisory Council referred to
in the report.

320. Reference was made to information provided by non-governmental organisations
such as Amnesty International according to which, in the period since Colombia had
ratified the Convention, some 2,500 persons had been killed in the country, 250 had
disappeared and doctor6 had participted in torture. Act6 of violence against trade
unionist6 and human right6 activist6 had also been reported by the International
Association against Torture. In order to understand the broad geopolitical problem
facing the Colombian Government, it was asked to what extent the civil authorities
had the capacity to govern throughout the country and to control the conduct of
their police and military personnel, and what practical difficulties the Government
was facing in preventing paramilitary forces from conducting clandestine execution6
and obstructing the course of justice, It was observed that there seemed to be a
gap between the law and its enforcement in Colombia, and it was asked whether there
were any legal provisions in force that did not comply with the Convention and what
was the machinery employed to enforce the provisions of the Convention.

321. In respect of article 1 of the Convention, member6 of the Committee wished to
receive further detail6 about the definition of torture in the Co.‘ombian Penal Code
and to know in what way, if any, it differed from the definition in the Convention.
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322. With regard to article 2 of the Convention, an explanation was requested on
political liability in respect of which charges could be brought against public
officials, and on how enforcement through Congress operated. It was esked, in that
connection, what penalty an official would incur if he was held to be liable. It
was also asked what the machinery was for lodging a direct action for compensation
against the Colombian State, what was the definition of a state of economic
emergency, which minister6 exercised political control over the declaration of a
state of emergency and whether the exercise of political and constitutional
control, followed by axb opinion from the Council of State, was sufficient to
authoriee such a declaration. Furthermore, it was noted from the report that
liability for acts committed in the course of their duties by member6 of the armed
forces rested solely with the superior officer who gave the order, and it was
inquired what the position ~($6 when such an order was blatantly illegal and whether
the subordinate had no right to disobey. It was also noted from the report that a
punishable act was justified in compliance with a lawful order given by a compotent
authority in due form of law, and it was asked what was the exact meaning of
“lawful order” in that case, in what particular circumstances such an act would be
justified, and how an unlawful order could be given in due form of law. It was
observed that the generrll provision that such an order justified the commission of
an otherwise punishable act seemed to be at variance with the provision in the new
Military Penal Code of Colombia that any person who inflicted physical or mental
torture on another was liable to imprisonment. It was further observed that tha
fact that the Colombian Penal Code did not apply to serving military personnel
acting under orders could not be reconciled with the categorical provision in
article 2, paragraph 3, of the Convention.

323. Questions were raised by member6 of ‘.he Committee in respect of extradition
under articles 3 and 8 of the Conventicn. It was noted from the report that,
traditionally, the position of Colombia had been to refuse the extradition of
Colombian nationals. It appeared also that extradition was not granted in the
absence of specific treaty arrangements, and it was asked whether Colombia, in the
absence of bilateral or multilateral agreements, would extradite a Colombian
torturer or refuse to expel a foreigner who might thereby be subjected to torture.
Furthermore, it was stated in the report that, in order to grant or offer
extradition, the Government required the approval of the Supreme Court of JUStiCe,
and it was asked whether, in a case where such approval was not forthcoming, the
Government could turn to the President of the Republic. In addition, information
was requested on the number of persons extradited by Colombia to other States
during the past two years.

324. With regard to article 4 of the Convention, clarification was requested about
the classifications of the offence of torture and the penalties applicable for such
an offence in the Colombian Penal Code and in the new Military Penal Code.

325. In connection with article 5 of the Convention, it was observed that Colombia
did not seem to exert universal jurisdiction over torturer6, and it was recalled
that such jurisdiction was an obligation under the Convention.

326. With regard to article 7 of the Convention, members of the Committee wished to
know whether there was a specific provision in Colombian legislation to the effect
that a person alleged to have committed an act of torture should be either
extradited or tried. They also asked how many official6 had been prosecuted for
torture and acts of cruel, inhuman or degrading treatment or punishment in
Colombia, what was the total amo*lnt of compensation which had been paid by Colombia
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to torture victims, who appointed the defence lawyer during the preliminary
inquiry, at what moment the lawyer intervened in the proceedings, and whether there
had been prosecutions of military personnel, as distinct from members of the civil
police, pursuant to the new Military Penal Code.

327. With reference to article 9 of the Convention, it was observed that the fact
that Colombia was a party to the Inter-American Convention on Proof of and
Information on Foreign Law did not seem to ensure full compliance with the
obligation to afford the greatest measure of assistance in connection with criminal
proceedings to all States parties to the Convention.

328. With regard to article 10 of the Convention, it was recalled that States
parties were obliged to provide training in particular for medical personnel, and
especially for doctors, about the prohibition against torture, and it was asked if
that was being done in Colombia, and at what level.

329, As for article 14 of the Convention, further information was requested about
moral, monetary and medical assistance to torture victims. It was asked, in
particular, whether anything was being done for the medical rehabilitation of
victims who might suffer for a long time after being tortured.

330. With regard to article 15 of the Convention , members of the Committee observed
that it was not clear from the report how its provisions were implemented in
Colombia, and 6yecific information was requested on any provisions which cancelled
the validity of confessions under torture and on any case law on the Subject.

331. fn 11’16 reply, the representative  of Colombia gave a description of the
politicai system and institutions of his country. He pointed out that Colorfltiia was
a democracy,, which <Iuaranteed the independence of the executive, the legislature
and the judiciary, Two methods of monitoring the constitutionality of laws existed
in Colombia: on _ one hand, any citizen might request the Supreme Court of
Justice to rule on the ConstituLionality of a law and, on the other hand, judge6
had the power to rule on the constitutionality of a law when applying it in a
specific case.

332. The state of siege or emergency was expressly provided for in article 121 of
the Con6titution; any decrees issued by the executive under the extraordinary
powers conferred upon it by that regime must be submitted to the Supreme Court,
which was required to rule on their constitutionality in the days following their
promulgation. The representative recalled that Colombia had experienced u series
of civil wars and period6 of institutional stability; thO66 factor6 had to be taken
into account in order to grasp the process of political evolution in Colombian
society. He also stressed that, by the b. ,;inning of the twentieth century,
Colombia had already acquired most oi the institutions which formed the basis of
its political syStem, and its legislation had been codified. That explained to
some extent the need that was now becoming apparent to adjust that legislation,
which was already old, to the development6 of international life in order to avoid
discrepancies between internal legislation and international standards.

333. In addition, the representative provided information on the national
rehabilitation plan, launched by the Colombian Government in 1986, which provided
for economic and social a6sistance to areas hit particularly hard by violence. He
also stated that the provisions of international treaties prevailed over those of
national laws. In order to be integrated in national legislation, a treaty had to
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be approved by Congress, then sanctioned by the executive and signed by the
President of the Republic. He pointed out that the report submitted by his
government to the Committee did not mention specific instances of violations of
human rights, since specific information on the subject had been sent to various
United Nations bodies dealing with complaints ebout such violations.

334, With regard to article 1 of the Convention, the representative specif ied that
the Colombian Penal Code diu not contnin  a definilcion  of tar ture. There was a
school of thought in the country that was against the law defining concepts because
it feared that a definition might reduce its scope and restrict the work of
jurisprudence and the role of the judges. What was important was to agree on a
number of legal criteria for the application by the judiciary of general principles
to individual cases.

335. In connection with article 2 of the Convention, the representative explained
that the principle of political liability, which was prescribed by the
Constitution, concerned only senior State officials who, when they committed
offences in the perforn,ance of their duties, might bo judged )nly by the Congress
of the RepubJ ic. The sanction concerned their official status, but it did not rule
out the possibility that the Congress might refsr the me?’ r to the competent
court, leaving it to the judges to assess  whether the offence committed required
ordinary proceedinga to be instituted. He then explained the new concept of a
state of economic emergency that had been included in the Constitution when its
text had been amended in 1988. Under article 122 of the Constitution, the
executive was allowell to take steps that were normally the prerogative of the
Congress of the Republic in particularly troubled situations, such as a sharp fall
in tax revenue or rate of exchange. Measures taken under that system were
subordinated to the control of the Council of State and the Supreme Court and did
not affect the civil rights and guarantees affirmed in the Constitution.

336. With regard to the relieving of liability of a sub.?rdinate  -uho had committed
an unlawful act on the order of a superior, the reprdrf I +aF.ive pointed out that the
relevant provision of the Penal Code, which affecto:d 7). z(&r*ily members of the armed
forces and the police, constituted an exceptio,- of a ,:skic.  ?- ‘I 1 nature which required,
when the case arose, a careful study of the nature of tbc order from the superior
and the nature of the punishable acts. The Penal Code marely Stated a principle,
without establishing clear-cut distinctions. In Colombia, the judges interpreted
the law, and in that particular case they had endeavoured to define the term
“legitimate order” by establishing a difference between the intrinsic nature of the
activities of a subordinate subject to a superior, i.e., his normal duties, and the
behavioural aspects which went comyletely beyond the limits of his normal duties.
If the order concerned acts such as torture or inhuman or degrading treatment,
which did not come within the scope of the official’s duties, the principle of
total immurlity for the subordinate would not apply. The question remained of the
extent to which a subordinate could take advantage of the exception prescribed by
law and justify unlawful conduct by invoking an alleged order from a superior to
carsy out acts unrelated to his functions. Again, the issue was one that depended
on the interpretation given by judges, who would have to base themselves on
legislation that was neither very clear nor very direct.

337. Turning to articles 3 and 8 of the Convention, the representative explained
the Procedure relating to extradition which existed in his country and pointe? out
that a distinction had to be made between the system of normal or usual extradition,
regulat.4 by the law, and cases of extradition arising in exceptional circumstances,
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under the state of siege which had been proclaimed in order to be able to meet the
difficulties caused by the activities to combat drug trafficking. When Colombia
received an application for the extradition of a foreign national who had been
charged in another country, the Qovernmvnt was raquired to request the opinion of

the Supreme Court of Justice concerning  the extradition. Should that opinion be
unfavourable, the executive could not grant extraditionr should it be favourable,
the executive had the power to comply or not to comply with it. When the
application for extradition concerned Colombian nationals, exceptions were
envisaged in accordance with international law, uxider the principle whereby, in the
legislative hierarchy of the country, international treaties had higher status than
national legislation. With regard to the number of extraditions recently granted
by Colombia, the representative stated that six or eight persons charged with
infringing the legislation on drug trafficking had been extradited to the United
States of America in accordance with the exceptional procedure established under
the state of siege.

338. In connection with article 4 of the Convention, the representative referred to
provisions relating specifically to torture which were contained in articles 217,
270 and 279 of the Penal Code.

339. With reference to article 10 of the Convention, he stated that the
presidential adviser for the promotion of human rights had been very activa with
regard to the training and education in human rights questions of various sectors,
particularly the armed forces. In connection with article 15 of the Convention,

the representative stated that in Colombia it was Eor the judges to assess the
value of confessions in accordance with the principles regulating evidence, which
were not defined by law but by doctrine and jurisprudence. However , the Colombian
Code of Penal Procedure stipulated that, in order to be valid, testimony must be
free and spontaneous. Confsssions obtained by force, therefore, did not satisfy
the criteria for admissibility of evidence provided by testimony.

340. In their concluding remarks, the members of the Committee expressed the view
that, on the whole, Colombia’s legal institutions seemed sufficient to guarantee
human rights and to prevent and punish acts of torture. However, Colombian
legislation still needed to be improved, reviewed and adapted to specific
provisions of the Convention in a number of areas which concerned mainly the
following: the question of obedience by military personnel to the orders of a
superior; extradition of persons who might be in danger of torture in their
countries; appropriate penalties to be applied to the offence of torture) effective
application of universal jurisdiction; procedures concerning mutual as.%istance in
legal matters to be provided to all States parties to the Conventionr education and
training on the prohibition against torture to be addressed, in particular, Lo
medical personnel: and measures to guarantee that evidence in proceedings wes not
obtained as a result of torture. Finally, the Committee expressed the wish to
receive from the Colombian authorities an additional report, pursuant to rule 67,
paragraph 2, of the Committee’s rules of procedure, containing the statistics and
information requested during the consideration of the report, in particular with
regard to the number of persons extradited during the past two years, the number of
military personnel committed for trial, and the fnrm and amount of compensation
paid to victims cf torture.

341. The Committee considered the initial report of Chile (CAT/C/7/Add.2) at its
40t.h and 41st. meetings, on 23 November lP89 (CA‘T’/C/SR.QO  and 41).
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342. The report was introduced by the representative of the State party, who
pointed out that Chile was in the final stages of a complex and difficult process
of democratisation, The First landmark in the democratisation process had been the
acIoption of the Constitution. The second had been the plebiscite of October 1988,
in which the people had decided that the President should be chosen by direct and
competitive elections , which were due to take place on 14 December 1989, The third
landmark had been the referendum of 31 July 1989 , which had helped to bring about a
consensus between the Government, its supporters and the opposition on
constitutional changes designed to limit the powers of the executive in perioda of
constitutional emergency.

343. The repreoentative  also stated that his Government was determined to remedy
the mistakes that had been made in the field of human rights. He added that,
despite the many problems it faced, his Government had never ceased to co-operate
with international human rights bodies on condition that Chile should be considered
under established  procedures and not as a special case. He regretted that the
General Assembly and the Commission on Human  Rights had not yet accepte4  that
condition,

344. Members of the Committee expressed the view that the report was instructive
and thorough concerning the legislative and regulatory provisions that had been
adopted in Chile for the prevention and prohibition of torture. However, it
remained to be ascertained whether the Chilean Government had the will and the
capacity to enforce that legislation. They pointed out that they had received
reliable information from a number of non-governmex&al  orqanizations which
indicated that torture had continued even after Chile’s ratification of the
Convention in September 1988, and that further information would be necessary on
how individuals could be protected in practice from acts of torture perpetrated by
public officials,

345. In that connection, members of the Committee wished to know what was the legal
mechanism by means of which the Convention was incorporated in Chilean legislation,
how many police or mil!tary officers had been prosecuted for torture-related
offences in the past five years, horr many had been found guilty and what penalties
they had received, how many applications had been made under the procedures of
,~XQ and protection during the past five years, how many of those applications
had been acc*?pted, what was the role that the executive played in the appointment
of judges, and how judges could be disciplined or dismissed.

346. Furthermore, it was noted from the report that in Chile there was a time-limit
of 15 days for lodging an application with the court of appeal in whose
jurisdiction the act or arbitrary or unlawful omission causing the injury had
allegedly been committed or occurred, and it was asked to what body a person could
apply after 15 days had elapsed.

347. In connection with article 1 of the Convention, reference was made to the
reservation of Chile according to which the Chilean Government would apply the
Inter-American Convention to Prevent and Punish Torture in cases where there was
incompatibility between the provisions of that instrument and the United Nations
Convention against Torture. It was observed that, under article 1, paragraph 2, of
the Convention, a State could give preference to another international instrument
only when that instrument contained provisions of wider application, and that the
reservation of Chile therefore did not appear admissible.
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348, With reference to article 2 of the Convention, members of the Committee
referred to the Advisory Commission set up by the Chilean Ministry of the Interior,
which dealt, m, with guarantees for the treatment of prisoners, and asked
whether the Chmiseion also had jurisdiction over military detainees, how many
complaints of violations of fundamental rights had heen received by the Commission,
whether complainants and witnesses were protected against ill-treatment or
intimidation as a consequence of complaints or evidence given, and to what body the
Commission was answerable. Clarification was also requested on the terms and
conditions of incommunicado detention.

349. Members of the Committee referred also to the reservation made by Chile to
article 2, paragraph 3, of the Convention, in so far as tnat provision modified the
principle of “considered obedie:%ze” established in Chilean domestic legislation.
It appeared from that reservation that a superior officer would be the only person
accountable for acts of torture whenever his order manifestly leading to
perpetration of euch acts was confirmed by him in response to a query by a
subordinate, anU it was asked how many sugerior officers had been prosecuted in
recent years) and how many subordinates for that matter. It was observed that the
principle of “considered obedience” in Chilean law seemed to be designed to protect
individuals and especially mambers of the armed forces from the consequences of
their actions, and not to protact society. Clarification was therefore requested
on this principle and on the relevant legal provisions, which appeared to be
incompatible with the Convention.

350. Furthermore, member6 of the Committee noted that Chile had also expreeaed a
reservation in respect of article 3 of the Convention because of the “discretionary
and subjective” manner in which it was drafted, and they wished to know exactly
what the Government had meant by that remark and whether it intended not to apply
article 3 at all or to apply it only in a limited way.

351. With regard to article 4 of the Convention, it was observed that the penalties
established by the Chilean Penn1 Code for torture involving mutilation or bodily
injuries seemed to be adequate; however, it was not clear whether that was so in
the case of acute sufEering that did not entail bodily injuries, mutilation or
inability to work, or whether the fnflfction of acute mental ouffering W&B
expressly prohibited under the Penal Code. Xt was observed also that the Code of
Military Justice, while it establifthed  per.&lties for member6 of the armed services
who used violence against persons under arrest or detention in order to obtain
information from thtm, did not mention penalties for using violoyrce for other
reason6, such as punishment.

352, In connection with article6 5 and 7 of the Convention, it wa6 asked whether
Chile could confirm that it had established it6 jurisdiction over all the offence6
mentioned in the Convention except those covered in the article6 from which Chile
had exprcpssly  derogated. It wa6 asked, in particular, whether a foreign national
who was alleged to have cor,.mitted acts of torture in another State and had been
arrested in Chile would DS prO6MUted by the Chilean authorities if, for siome
reason, he could not be axtradited. II>formation  was also requested on legal
provision6 which,, in addition to the Bustamsnte Code referred to in the report,
could ensure full compliance by Chile with article 5, paragraph 2, of the
Convention.

353. Similarly, in connection with article Y of the Convention, it was asked
whether the necessary legal baSi6 existed in Chile to give the greateot measure of
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aesistance in respect of criminal proceedings to all States partias to the
Convention  and not only to those bound by the fiustamante Code.

354. With regard to article 10 of the Convention, information was requested on what
was being done in Chile to educate law enforcen nt personnel and doctors about the
prohibition againet torture and to make public \Jpinion aware of the provieioirs of
the Convention,

355. With reference to article 11 of the Convention, members of the Committee
welcomed the co-operation of the Chilean Gavdrnment with the International
Committee of the Red Cross (ICRC) in the improvement of prison conditions, and they
asked for more information in that respect, as well as on the regulations governing
conditions of detention. They also wished to know whether a systematic review of
places of detention by magistrates existed in Chile and whether the United Nations
Standard Minimum Rules for the Treatment of Prisoners were accepted and
incorporated in ChileIn ‘legislation.

356. With regard to article 12 of the Convention , member6 of the Committee referred
to reported allegations of cases of torture and asked whether offender6 had always
been properly prosecuted, whether it wa6 true that all secret file6 of the National
Inforamtion Agency were about to be destroyed, what disciplinary measure could be
taken or criminal charges brought against official6 guilty of ill-treating
detainees, and whether 6tatistics existad on the number of such officials.

35’1. Turning to article 14 of the Convention, member6 of the Committee wished to
know whether in Chile the State was legally a6 well as morally responsible for Act.8
of violence committed by public official6 againet ita own citizens, and whether it
was tho offender or the State that had to provide compensation to the victim. They
also aeked how many parsons had been convicted under article 410 of the Penal Code
eetabliching  compensation to be provided by the offender to the victim, how many
persons had been compensated in accordance with that article, whether the ltrst part
of that article meart that a torture victim who had enough money would not receive
compensation, apart from medical expen686, even if he was disabled as a reeult of
the torture and whether a victim could obtain compensation for moral injury or
mental disturbance  resulting from torture.

358. With reference to article 15 of the Convention, member6 of the Committee noted
from the report that only a confesbion made before a judge wa6 admissible as
evidence in Chile and that such a cgnfessicn  must comply wLth all legal formalit!es.
1n that connection, they asked whether the 6ame wa6 true of case6 tried by military
courte, whether the examining magistrate was pre6ent in such cases, whether any
evidence obtained under coercion could be accepted by the courts, what wa6 the
mechanism by mean6 of which evidence was obtained, what W&G zho length of pre-trial
detent ion, what WRI; the procedure followed from the time of arrest of a 6u6pdct,
throughout preliminary inquiries and investigations to sentencing, and what
guararrtees were available to persons 6USpaCted, charged and 6enten:ed. It was also
noted that. Felice Department, officer6 were forbidden to eng.sge in act6 of violence
intnnded to obtain statements from a detainee, and it was asked whether military
officers were subject to the same regulations and whether persons detained by the
military were immediately brought before a judge, in thd 6ame way a8 those detained
by the police.

359. In hi 6 reply, the representative of Chile referred to a series of
*complementary  measure6 taken by hi6 Government to reinforce and make effoctiva the
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application of legal provisions for the prohibition and punishment of unlawful
acts. Those measures included the ratification and incorporation in domestic
legislation of several international human rights instruments, the Government’s
co-operation with the Special Rapporteur of the Commission on Human Rights, who had
made six visits to Chile, the establishment of the Advisory Commission under the
Ministry of the Interior following a recommendation by the Special Rapporteur, and
co-operation with the ICRC in respect of conditions in detention places. The
representative also provided details of the Chilean legal framework and referred,
in particular to article 19 of the Constitution of Chile, which dealt with the
constitutional safeguards applicable to all inhabitants of Chile, and to the
provisions of article 150 of the Penal Code, dealing with penalties applicable to
acts of torture, He pointed out that, in two recent cases, a police official and a
security officer who had been tried and convicted of acts of torture which had
caused death had been sentenced to capital punishment, which had been carried out
in both cases. As for the results of proceedings instituted against those who had
perpetrated the offences covered by the Convention, he informed the Committee that,
out of the 130 trials held, there had been ;3. final decision in 32 of them,
including 4 death sentences; 80 cases were still pending and in 18 the accused had
been discharged.

360, The representative then described the process of incorporation of
international instruments in Chilean domestic law. By that process, those
instruments acquired the same status as national laws and had priority over
ordinary legislation. An amendment to article 45 of the Constitution of
30 July 1989 made it obligatory for the organs of the State to respect and promote
rights guaranteed by the Constitution and by international instruments ratified by
Chile. The Convention against Torture therefore had constitutional status and
could be directly invoked before the courts. Moreover, Chilean law made provision
for a whole series of judicial remedies. In the case of some of them, their
exercise had been restricted or suspended during states of emergency, but the
powers conferred upon the executive during states of emergency and all remedies
without exception were now freely available, The representative also provided
information on the structure of the judiciary and the composition of the courts in
Chile, The highest judicial body was the Supreme Court; its members were chosen by
the executive from among the judges of the courts of appeal.

361. The military courts formed an integral part of the general judicial system and
were subject to the jurisdiction of the Supreme Court in the same manner as civil
courts. The jurisdiction of the military courts had been broadened because the
number of offences punishable under the Code of Military Justice had increased in
accordance with certain laws. The increased workload of the military courts had
detracted from their effectiveness, thereby giving rise to a grave problem. In
general, judges were responsible for the acts performed by them in the exercise of
their functions, and those who failed in their duties were therefore liable to
punishment,

362. The representative pointed out that the time-limit of 15 days had been set for
the application of the remedy of protection, a procedure which had a summary
character; however, on expiry of that time-limit, the applicant could have recourse
to other remedies, such as m.

363. In connection with article 1 of the Convention and the reservation made by
Chile concerning its application of the Inter-American Convention to Prevent and
Punish Torture, the representative explained that it had been agreed among the
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American States that, in ca6e of incompatibility, the rules embodied in regional
instruments prevailed over those of international instruments. Nevertheless, since
the provisiok&  of the fnter-hmerican  Convention and those of the United Nations
Convention were essentially identical, the reservation  formulated  by the Government
af Chile was purely theoretical.

364. With regard to all the reservations formulated by Chile to the Convention, the
representative pointed out that they had been lodged by the Chilean Government
partly for reasons of substance, partly for procedural reasons, and partly also
because the present Government of Chile was about to be replaced by another
government to which it wished to leave the entire responsibility of deciding
whether it agreed to be bound by all the provisions of the Convention and thus to
withdraw the reservations.

365. Referring to article 2 of the CQavention , the representative stated that the
Advisarp Commission of the Ministry of the Interior consisted of independent
persons chosen for their special knowledge or abilities, who made recommendations
to the Ministry, to which the Commission  was answerable. The Commissioa could also
propose measures of assistance to possible victims. Its reports could be made
available to the Committee. The representative further explained the te'k of
incoaaunicado  detention which could be ordered by the exsmiaiag magistrate for a
period sot exceeding five days, or 10 days for certain grave offences such as
terrorist acts. Ia order to avoid abuse, the examining judge could Qrder further
iac-uaicado detention only with the consent of the court of appeal. A law would
sbon be promulgated which would specify that a prisoner in iacommunicado  detention
could at all times be visited by dQctors or repreeeatatives of the ICRC.

366- With regard to guestions raised in connection with the reservation of Chile to
article 2, paragraph 3, of the Convention, the representative explained the
difference between **duty of obedience", meaning that a subordinate who obeyed an
order from a superior was always exonerated from criminal responsibility, and
"considered Obedience", established in Chileaa law, meaning that a subordiaate  who
received an order manifestly leading to the perpetration of an offence had both the
right and the duty to query that order. If the superior confirmed the order. the
subordinate had to carry it out* but he Could  no longer be held responsible. With
regard to torture, it was a~ offence for which there was always a person
responsible, and that was why the Chilean Government had formulated a reservation.
in order to reconcile the principle of exoneration of responsibility established in
its dwstic legislation with the obligations arising from the Convention.

367. With regard to the reservatiou of Chile to arti:le 3 of the Convention, the
represeatative  stated that, in the view of his Goverament. no State was eatitled to
pass judgement on the internal situation of another country and to assume that a
persosl who had been the subject of an order of expulsion,B or extradition
ran the risk of being tortured. However, the Chilean GQVeriWIeat  had formulated
only a formal reservation and had never declared that it would not apply in
substance the Frovisions of article 3 of the Coavention,

368. Turning to article 4 of the Convention, the representative explained that the
basic penalty laid down in article 150 of the Penal Code was supplemented by a
penalty whose gravity was proportional to the effects of the act committed, Thus,
if the offence resulted in serious bodily injury, the penalty specified in
arkicle 150 of the Penal Code had to be supplemented by another penalty
corresponding to the type of injury caused, in accordance with the principle of
non-concurrence of penalties.
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369. With regard  to articles  5 an8 7 of the Convention, the representative reterred
to the relevant provisions of the Cnnvention 011 Private Intornational Law known as
the Bustamante Code to which Chile was a party, and stated that, in case of
incompatibility between the provisions of the Convention againet Torture concerning
extradition or prosecution of a person alleged to have committed act8 of torture
and the provision8 of the Bustamante  Code, Chile had opted for applying the
provision8 of the Code, which conetituted an obligetion contracted earlier.

370. In respect of article 10 of the Convention, the representative stated that all
the international and national legal provisions concerning hrunan rights, a8 well a8
the question of torture, received wide putlicity in his country. They were brought
to the attention, in particular, of law enforcement officials.

371, With reference to article 11 of the Convention, the representative provided
detailed information on the activities carried out in Chile by ICRC to protect
detainee8 and improve their condiZion8 of detention, Appropriate proceeding8 had
been instituted on the basis of reported ill-treatment. However, the number of
such allegation8 wa8 decreasing arrrP concerned only isolatefl ca888. vi8it8 t0
detainee8 by the ICRC applied to prisoners tried and 8entenced by military courts
and to prisoners  held incommunicado under certain condition8. In addition, the
repreeentative referred briefly to disciplinary punishmentu within the prieon
system which were subject to the control of the competent court, Physical
punishment was forbidden. Provisfonsl release during the proceeding8 could be
granted to an accused person except in the case of certain  typU8 of offence. A

eyetem of semi-liberty had also bsan recently introduced. The Ministry of Justice
eupervised conditions of detention with the aesietance  of the P’rectorate-Qeneral
of the Prison  Service. Periodic inapuctions were organised by the Ministry of
Juetics, the Supreme Court, the Court of Appeal and the ICRC.

372. In connection with article 12 of the Convention, the repreeentative referred
to the co-operation of his Qovernment with the Special Rapporteur of the Commiseion
on Human Rights in respect of allegations of torture in Chile. He stated that ha
would transmit  to his Government ady information available to the Committee
concerning concrete facts and he would ask his Gowrnment  to investigate those
casea ‘ Fur thermore, a law providing for the dissolution of the National
Information Agency would be promulgated shortly. The Agancy’ff  archive8 would not
be destroyed, but would be handed over to the competent authority. Part of the
archives, in particular those relating to national defence, would remAin
confidential.

373. With regard to article 14 of the Convention, the representative referred to
article 19 of the Chilean Constitution providing for reparation to be grrntsd by
the State to any pereon who had suffered material or moral injury from er1’oneouG or
arbitrary trial or sentence. Compensation wad a8seSSed by 8 judicial decision. In
repect of coercion or torture, the responsibility of the State and the direct
respon8ihility  of the perpetrator of the act were involved. Two types of act.ion
emerged from such an offence: a criminal action to punish the perpetrator and a
civil acticn to obtain reparation of the injury suffered, which could be either
material or moral. In addition to monetary compensation, the victim would be
ent.itled to aseistance for rehabilitstion, including medical assiotance.

374, With regard to article 15 of the Convention, the representative pointed out
that confessions obtained by coc.rcion had no value ~8 evidence and that the legiil
rules governing the question of proof and the weighing of e;ridence were the same
for the civil and military court;.
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375, In concluding the consideration of the report, the members of the Committee
thanked the Government of Chile for the dialogue that had just taken place and
exprecsed the hope that it would continue, if possible, in the coming year. They
also welcomed the co-operation established between the Chilean authorities and the
ICRC as well au the statement to the effect that the reservations formulated by
Chile could be reconsidtired  at a later stage. They pointed out, however, that the
situation in Chile was nol; yet satisfactory, since ceces of torture continued to
occur. In that connection, they wished to draw the attentio:!  of the Chilean
Qovernment  in particular to allegations of torture in Chile reported to the
Committee by non-governmental organisations, such as Amnetlty  International and the
World Organisation against Torture, Furthermore, pursuant to rule 67 f paragraph 2,
of its rules of procedure, the Committee wished to obtain an additional report from

the Chilean authorities containing, malia, complete data and statistics on
recent cases of persons subjected to torture, on the proceedings initiated against
thr perpetrators and on compensation granted to victims. In addition, the members
of the Committee expressed concern at the f&et that the military courts were
finding it difficult to deal with all the cases referted to them, and they observed
that the situation with regard to information and traininq  of Chilean public
officials in the matter  of prevention of torture was still unsatisfactory. Finally,
the Committee welcomed the offer of the Chilean representative to provide tnee with
some of the reports prepared by the Advisory Commission of. the Ministry of the
Interior.

S.Wl!NU

376. The Committee examined the in3tial  report of Senegal (CkT/C/S/Add.l9) at it8
44th and 45th meetings, held on 24 April 1990 (CAT1C1SR.44 and 45).

377. The report was introduced by the representatjve  of the Stats party, who
referred to the active role his country had played in the drafting of the
Convention and said that a group of Ssnegalese lawyers was involved in the
preparation of a draft African convention for tho prevention of torture, which was
intended to supplement the protection machincery  set up under the African Charter on
Human and Peoples’ R+ghts,

376. Highlighting different parts of the report, the  reyroaentatiue  said that ,
under article 79 of the Constitution, the provisions of the Convention had been
incorporated into Ssnegaleue domestic law and could as a result be directly cited
before the courts and administrative authorities, Although the Criminal Code made
no specific mentios of torture, its constituent elements were neverthelesb taken
into account under the generic term “assault and battery”. In addition, violations
of the physJca1 integrity of human beings were severely punished.

379. Since the risk of torture and ill-treatment wa3 greatest during periods of
custody, an act dated 27 February 1985 had considerably reorganised the system of
custody. For example, it could not exceed 48 hours except where an extension was
granted on the written authoriaation of the State Prosecutor, and the grounds were
to be communicated to the person concerned, who, moreover, had the option of being
examined by a doctor at his or her request or that of his or her counsel or any
other person. The representative added that articies 56 0-g. of the Code of
Criminal Procedure, which dealt with those matters, were properly applied in
practise, as could be seen from a decision taken by the Indictments Division of the
Dakar Court of Appeal on 25 January 1990, annulling a preliminary investigation
procedure because of complaints of brutality during custody. Pointing out that
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there was also a risk of torture or ill-treatment in places of imprisonment, the
representative referred to various  provisions of a 1966 decree concerning
conditions of imprisonment  which, in particular, prohibited prison staff from using
violence against prisoners, insulting them or using rude language in speaking to
them, and made provision for medical supervision of the state of health of all
prisoners,

380. Lastly, the representative added that, while it was permissible for
restrictions to be placed on the exercise of some public freedoms in certain
exceptional circumstances, such as the introduction of a state of emergency or a
state of siege in cases of public danger threatening the existence of the nation,
the exceptional powers thus granted to the security forces did not allow them in
any circumstances to torture individuals or inflict cruel, inhuman or degrading
treatment upon them.

381. The members of the Committee commended the Government of Senegal on its
comprehensive and informative report and emphasised that the exhaustive information
it contained and the oral introduction that had been provided gave a clearer
picture of the context in which the Convention was applied in Senegal.

382. With reference to the legal framework for the application of the Convention in
Senegal, the members sought further information concerning the direct application
of the provisions of the Convention in Senegal, bearing particularly in mind the
clause in the Constitution providing that international treaties were directly
applicable subject to their implementation by the other party. They wished to know
what was the ago of majority in criminal matters; in how many cases individuals had
been prosecuted for offences against State security; and in what way the
supervision of the president of the departmental court by the State Prosecutor
could be reconciled with the principle of the separation of powers. Clarification
was also requasted on factors and difficulties that might affect the application of
the Convention and on the practical application of its provisions,

383. With reference to article 16 of the Criminal Code, which provided that a woman
sentenced to death who declared that she was pregnant could not suffer the penalty
until after giving birth, it was pointed out that such a provision could be likened
to cruel, inhuman and degrading treatment and that the time had perhaps come to
abolish the provision once and for all. More generally, since no death sentence
had bettn carried ou+. for 20 years, it was asked whether that implied that the most
serious offences had been decriminalieed and whether, since it appeared that the
corresponding legislative provision had fallen into disuse, there were plans to
abrogate it.

384. Concerning article 1 of the Convention, members of the Committee asked whether
the Criminal Code prohibited not only acts of violence, but also the threat of such
acts.

385. Concerning article 2 of the Convention, supplementary information was
requested concerning legal guarantees of the protection of fundamental rights when
crisis situations led the authorities to take exceptional measures. Clarification
was also sought concerning the real significance of paragraph 141 of the report,
bearing in mind article 315 of the Criminal Code, under which there was no crime ot
offence when murder or bodily assault had been prescribed by law and ordered by tht
lawful. authorities. In that regard, it was asked whether such a provision could bc
used to justify corporal punishment.
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386, Concerning article 4 of the Convention, the members of the Committee wiehed to
know whether articles 334 and 337 of Senegal’s Criminal Code, punishing illegal
arrest6 and abductions committed by individuals , also applied to acts committed by
public officials.

381, Concerning article 10 of the Convention, the member6 commended the efforts
made by Senegal to provide training courses on human rights for staff of the police
and the prison administration, and wished to know whether there were plan6 to
extend 6UCh training to medical and nursing staff and to military personnel. It
was also asked whether the implementation of the planned reform6 of the National
Judicial Training School had begun.

388, The member6 of the Committee sought additional information on the
implementation of article 11 of the Convention. Concerning conditions of custody
in particular, clarification wa6 requested on the concrete application of article 55
of the Code of Criminal Procedure, under which persons who might be able to give
information of use for an investigation or persons whose identity needed to be
established could be placed in custody. It was also asked whether person6 placed
in custody were held in premise6 specially designated for that purpose1 whether
they could be held in solitary confinement; whether the medical examination they
had a right to request could be carried out by a doctor of their choicer whether
the grOUnd6 for the detention in CU6tOdy  were notified to the person concerned
orally or in writing; and at what time an accused person had the right to the
assistance of a lawyer. Clarification was also sought on the type of supervision
to which criminal investigation officers were subject; the number of prison
establishments in Senegal: and the treatment of persons in detention, particularly
those awaiting trial. In that regard, it was aeked for what rea6Ons  foreigner6
accounted for more than 12 per cent of the prison population; whether prieons were
overcrowded; whether there were political prisoners in Senegal and, if so, in what
kind of establishments they wer.. held.

389. Concerning article 12 of the Convention, the member6 asked how many public
servant6 and other official6 had been prosecuted for illegal acts of torture or
detention, and whether examples could be provided of prosecution6 of such persons.
Citing an Amnesty International report referring to allegations of act6 of torture
carried out by member6 of the security services against persons suspected of
belonging to a Casamance separatist movement, the members pointed out that
article 12 of the Convention placed an obligation on States parties to undertake an
impartial investigation wherever there was reasonable ground to believe that an act
of torture had been committed, and asked what the Government’s position wa6 in that
regard. They also asked whether, aside from the often very lengthy judicial
procedure, an administrative procedure existed for the eramination of such
allegations.

390. Concerning article 13 of the Convention, information was sought on the number
of complaint6 lodged concerning act6 of torture, the procedure followed after the
lodging of such complaints, and whether 6UCh offence6 were tried in specific courts.

391. Clarification was also requested concerning the realieation of the right of
victim6 to compensation, and the principle that evidence obtained by force could
nut be used in legal proceedings, in accordance with articles 14 and 15 of the
Convention.
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392. Lastly, regarding article 16 of the Convention, the member6 asked for
informntion  on the application of the punishment of hard labour for life laid down
in article 7 of the Sqnegalese Criminal Code.

393. In reply to general questions raised by members of the Committee, the
representative of the State party explained that article 69 of the Senegalese
Constitution. which referred to the incorporation of international instruments into
Senegalese domestic law, mainly concerned bilateral agreements. Furthermore, since
Senegal had ratified the Convention against Torture without reservation6 it should
therefore have no difficulty in incorporating the relevant provisions into its
domestic law. Replying to other questions, he stated that special legislation
applied to minors between the ages of 13 and 18 and that children below the age of
13 could not be placed in detention in any circumstances. He also agreed that the
syetern according to which *.he President of the departmental court could perform the
functions of a Deputy State Prosecutor violated the separation of power6 of the
Ministry of Justice and the Department of Public Prosecutions. The arrangement
was, however, merely a transitional one accounted for by the shortage of qualified
magistrates and was in the process of being rectified.

394. Turning to questions raised in connection with the death penalty, the
representative emphasised that no such sentence had been imposed in hi6 country for
20 years; that no woman (pregnant or otherwise) had ever been executed in Senegal;
and that capital punishment could therufore be said to have been abolished
be. 0 Furthermore, the President of Senegal had solemnly declared that the
death penalty would not be imposed during the rest of his term of office. The fact
that a pregnant woman sentenced to death could not be executed until her child had
been born was not a cruel Qunis!z?nt becau68, fn actual practice, the death penalty
wa6 no longer applied.

395. In connection with article 1 of the Convention, the representative stated that
the Penal Code was being revised and that the new version would contain a specific
reference to torture as defined my the Convention.

396. In response to questions raised by members in connection with article 2 of the
Convention, the representative emphasieed  that the safeguards surrounding any
suspension. or restriction of constitutional rights were strict and adequate. He
added that article 315 of the Penal Code could only be invoked if the order wa6
itself legal. Consequently, any officer who carried out an order to commit an act
of torture, which by definition was illegal, would be criminally responsible and
liable to disciplinary measures.

397. With refeser:e to questions raised by member6 concerning article 4 of the
Convention, the representative pointed out that, by virtue of the principle of
equality before the law, ths 66me provisions applied to public officials, including
the police and gendarmerie, as to private individubl6,

398. With reference to questions asked in connection with article 10 of the
CtiUvention, the representative agreed that human right6 instruction for doctors and
army personnel might be incorporated in the draft l(,gislation being prepared on
that 6Ubj6Ct and Stated that he would transmit the recommendaticln to his Government.

399. With regard to questions raised in connection with article 1~ of the
Convention, the representative stated that Senegalese legislation carefully defined
cases in which a custody order corlld be issued. In that regard ht emphasised that

-72-



persons detained in custody were not held incommunicado, but were kept in eections
of police stations set aside for that purpose; that they could receive visits and

were given medical attention1 that they had to be informed of the reasons for the
custody order) and that medical examination to verify allegations of torture were
impartial. In flaQ=te dew case6 there was a requirement that the case be
tried as soon as possible, that the accused be informed of his right to counsel and
that he should have three day6 to prepare hie defence. There was however, no
provision for access to a lawyer during the preliminary inquiry, access being
granted once charges had been made, Responding to other questions he pointed out
that as foreigners constituted an estimated 15 to 20 per cent of the entire
Senegalese population, the figure of 12 per cent of the prison population was mt
excessive; that detention in custody could not, in principle, exceed six monthst
that detainees’ rights to visits and correspondence were protected by law; and that
one method which had been adopted to reduce the problem of prison overcrowding was
the granting of presidential pardon6 and amnesties on the National Day and at the
New Year. Although there were no political prisoners in the legal sense of the
term, special detention centres existed for person6 accused of crimes of a political
nature and in other establishments there were special premises where such persons
enjoyed more favourable treatment than ordinary detainees.

400. With reference to questions raised in connection with article 12 of the
Convention, the representative drew the Committee’s attention to the fact that
there were very few specific cases in which allegations of torture by the police
had been found to be true but, when they had, the persons responsible had been
punished to the full extent of the law, He further stated that the allegations in
the Amnesty International report that torture had been used in Casamance concerned
a number of separatists who had attacked the police and that some separatists had
died in the attack. Those who had been arrested had bean properly brought to trial
and had received fair trials. Furthermore, the delegation of the International
Committee of the Red Cross in Dakar had been given constant access to the persons
arrested and sentenced. He added that like any democracy, Senegal required that
political demands should be made legally through political parties. He also
explained that the Government Attorney was responsible for monitoring custody
orders] that State prosecutors were instructed to make visits without notice to
gendarmerie brigade headquarter6 to check the conditions in which persons were
being held in custody.

401. With regard to article 13 of the Convention, the representative explained that
most prosecutions for acts of torture were *Jndertaken on the initiative of the
Department of Public Prosecution, that torture ca6e6 were tried by ordinary judges
in ordinary courts and that, to his knowledge, no cases of torture had ever been
brought before the S”:ate Security Court.

402. In connection with articles 14 and 15 of ths Convention, the representative
etated that in some circumstance6 rehabilitation was a right end that in others, a
request had to be made to the court in which the prosecution was being held. He
added that although the law might not specifically set out which mean6 of obtaining
evidence was prohibited, Senegalese courts applied certain general principle6 with
the result that evidence obtained by means of tcrture would be held inadmissible.
In a case of torture, rehabilitation would be as of right.

403. Finally, with reference to article 16 of the Convention, the representative
said that persons detained pending trial were not required to work and that prison
law provided that there should be just remuneration for any work done. Hard labour
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was an outdated penalty and Senegal planned to replace it by fncarceraticn. In the
interim, prisoners eentenced  to such a penalty 8erVed their sentences in the same
s8tabliehments  and under the same conditions a6 those sentenced to incarceration

alone.

404, In concluding the consideration of the report, the member8 of the Committee
once again congratulated the representative of Senegal on his oral introduction and
replies to the questions asked. They, however , expressed concern wit’1 respect to
some provisions in current Senegalese legielation, especially regarding the death
penalty, and requested the Senegalese Government to provide an additional report,
pursuant to rule 67, paragraph 2, of the rules of procedure, responding to
questions raised on the number of case8 of public officials sentenced for torture,
on the way the plan8 for training and information were being carried out and to the
request for etatiatics on prison establishments.

i
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405, The representative assured the Committee that his country would do everything
possible to execute the provisions of the Convention, which it had ratified without
reser~~ation. It would cont;inue to follow with interest the Committee’s efforts to
eradicate the odious crime of torture, rAnd would provide the additional information
requested by the Committee.

406. The Committee considered the initial  report of Tunisia (CAT1C171Add.3) at its
46th and 47th meetings, held on 25 April 1990 (CAT1C1SR.46 and 47).

407. The report was introduced by the representatives of the State party, who
emphasised that since 7 December 1987 a series of reforms and a set of measures had
been aoopted in Tunisia that had made it possible to assure political stability, to

consolidate democracy and to strengthen civil and political rights. In that
context, the ratification by Tunisia, on 23 September 1988, of the Convention
against Torturo and Other Cruel, Inhuman or Degrading Trecrtment or Punishment
without any reservation being entered on articles 20, 21 and 22 was a logical
sequel to its earlier commitments and confirmation of its attachment to universal
value8.

408. After describing the legal order of Tunisia, the representative said that
Tunisian positive law abounded in iegislation  that punished torture in all its
form8 and that the machinery  for safeguarding human rights established in Tunisia
guaranteed the full and complete application of the Convention against Torture. He
referred to the measure8 taken  to ensure  the scrupulous implementation of the new
legislation and especially the Convention against Torture, including: the
regulation of police custody and pre-trial detention; the elimination of the State
Security Court; the abolition of forced labourt the amnesty of prisoners convicted
for offences committed on political or trade union grounds before 7 November 1987;
and the authorisation  granted for Amnesty International to open a section in

Tunisia. He drew the attention of the Committee to the fact that at the present
time there was not a single political prisoner in gaol and that since
7 November 1987 no person sentenced to death had been executed.

409. In conclusion, the repre6entative  of the State party said that clearly a great
deal of work still needed to be done in order to ensure that everyone fully enjoyed :”
the rights conferred on him in the best possible material condition6 and that at j

present the concern of the Government and the Tunisian law-maker,  convinced of the I
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essential role of the law in effecting the transition from words to deeds, was to
consolidate the rights of the individual and individual freedom6 by new legal
instruments.

410. The members of the Committee welcomed with satisfaction the report of Tunisia
and the representative ’ 8 statement, which had rounded off the information contained
in the report. They commented that the informatir.1 provided showed that the
changes that had come about in Tunisia in 1987 had strengthened human rights in

that country and had produced reforms that were directed along the lines of the
provisions of the Convention against Torture.

411. At the same time, clarification8 were requested on certain poirit8 and
eepacially on the character and the legal significance of the “National Agreementl’t
on the competence and legal status of tht Tunisian Human Right.8 League and on the
principle of clue1 jurisdiction adopted in Tunisia,. Referring to the implementation
of the Convention in Tunisia, member8 of the Committee inquired about the legal
criteria on which the classification of legal standards was established, according
to which the conventions  ratified by Tunisia occupied an intermediate position
between the Constitution and the ordinary laws! what was the practice for the
application  of provisions of the Convention by the appropriate courts and
particularly in the event of conflict between its provisions and existing legal
standards) whether the publication of the Convention in the tirnal was
sufficient to ensure its dissemination adequately within the country. Member6 also
wished to know how the legislative measures enacted by the Tunisian Qovernment had
been applied in view of the brief period of time that had elapsed since the change
that had occurred in 7 November 1987 and whether the Government had come up against
obstacles or opposition in that regard.

412. With regard to article 1 of the Convention, member6 requested additional
ir Formation on the death penalty, which was still in existence in Tunisia, and in
particular on the cases in which that pen&lty could be carried out; whether it was
actually pronouncedt on how and under what Condition8 it was carried out; and on

how many cases the death penalty had been pronounced. They also wished to know
whether individuals had been sentenced to corporal punishment and whether, in

certain circumstances, prisoners could be held incommunicado and, if that were the
case, on what grounds and for how long,

413. In connection with article 2 of the Convention, member6 asked whether persons
arrested were treated in accordance with the United Nation8 Standard Minimum Rules
for the Treatment of Prisoners; what were the conditions of detention prior to
November 1987 and what were the measures that had led to an appreciable and rapid
improvement in these conditions in the years 1988 to 1990. Clarification6 were
requested on the rigime of detention in “semi-open” prisonsr on the number of
prisons and the number of pri6oners in Tunisia. They also inquired whether there
was a problem of overcrowding in the prisons in Tunisia, as occurred in many other
countries: the conditions under which solitary confinement as a disciplinary
measure was effected, whether there were remedies against that measure, and whether
it was Subject to supervision; the conditions, procedural and financial, for
carrying out a medical examination requested by persons held in police custody; the
conditions of detention for female prisoners with children up to the age of three;
the distinction drawn between “re-educational work” and “forced labour”.

414. In connection with the application of article 4 of the Convention, members of
the Committee asked for clarification6 OII the provisions of the Penal Code dealing
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with misuse of authority by public officials and inqujred as to when these new
provisions had been incorporated into the Penal Code.

415, with reference to article 5 of the Convention, members of the Committee,
noting that the application of paragraph 1 of that article did not appear to give
rise to any difficulty in Tunisia, commented that the report did not state clearly
whether the provisions of paragraph 2 were also directly applicable and asked for
additional information.

416. In connection with the application of article 7 of the Convention, members
commented, with reference to paragraph 114 of the report, that the definition of
torture contained therein was more restrictive than the definition appearing in

article 1 of the Convention, since torture might leave no visible lesions and cause
only mental trauma, and they inquired how that question was regulated by Tunisian
law. They also asked how many complaints had been made in such cases.

417. Concerning the application of article 10 of the Convention, members of the
Committee wished to know whether the training programme for police and prison
personnel included instruction relating to torture and ill-treatment] whether
eimilar instruction was provided for doctors, army personnel and security forces,
They also asked whether courses on human rights were provided in university
teaching programmes in general and in law faculties in particular. Noting with
interest that in hospitala, forensic services were provided by specialised medical
personnel who carry out medical exsminatianu ot the corpses of victims of violence
or torture, they asked whether their existence did not mean that torture continued
to be practised, and how many cases of torture had been reported or noted after the
reforms introduced in 1987.

418. With regard to the application of article 11 of the Convention, members of the
Committee, noting that under Act No. 87-73 of 26 November 1987, amending the Code
of Criminal Procedure, police custody of a suspect could not exceed four days
unlesbi the Public Prosecutor decided to extend it, asked about the treatment to
which the person being held during these four days was subjected and, in
particular, whether he could be held incommunicado. They also inquired about the
respective number of prisoners serving sentences or awaiting trial held in Tunisian
prisons.

41Y. With reference to article 12, members of the Committee asked whether security
otficiale  or members of the national guard had recently been the subject of
invs3tigfltion8, prosecutions or convictions alid, if that were the case, for the
Committee to be provlried with relevant statistical d&ta.

420. In connection with article 14 of the Convention, members of the Committee
asked for details about the physical and peychological rehabilitation of victims of
torture and of the opportunities existing for victims of torture to obtain
compensation and to avail themselves, in certain cases, of legal aid.

421. With regard to the application of article 15 of the Convention, members of the
Commi*;tee  asked, with reference t.o paragraph 157 of the report, whether it would
not be better in this case to apply directly the provisions of article 15 of the
Convention, which did not call for intervention by a judge.

422. The representative of the State party, in response to the general question6
ra).sed by the members, declared that the questions put in connection with the
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consideration of the initial report of Tunisia had been pertinent in that they drew
attention to the work which still had to be done in order to improve Tunisian
legislation, Ho clarified the relationship between the Tunisian Constitution,
international conventions and Tunisian internal law, stating that duly ratified
international agreements had legal atanding higher than internal .laws,  He said
that difficulties occasionally arose in atplying  certain provisions of
international conventions, in particular, in connection with drafting the necessary
decrees and regulations and putting them into force. However, he pointed out that,
in general, Tunisia had experienced no major difficulties in applying international
conventiona, and that no changes in its Constitution had been required. The
representative provided the Committee with detailed informatiou  on the legal status
and the value of the “National Agreement”, as well ns on the statu6 and competence
of the Tunisian Human Rights League.

423, The representative of the State party described in detail the procedures for
dealing with human rights violations and, more specifically, for implementing the
Convention against Torture, and gave explanations on the conflicts that existed
between the Penal Code, the Code of Criminal Procedure and international
conventions. As for the principle of two jurisdictions established in Tunisian
judicial law, he oaid that the principle was more philosophical than legal in
tenor; a6 in many other countries, the system of justice had been so organised that
it guaranteed people’6 rights and promoted the interests of sound justice.

424. lkning to the questions raised in connection with specific articles of the
Convention, the representative stated that the Penal Cods promulgated in July 1913
did not fully correspond to tho provisions contained in article 11 of the
Convention, He pointed out that the concept of torture had been certainly subsumed
within the meaning of the term “unlawful infringement”. However I express mention
of torture would be made .in the relevant provisions of the Penal Code when it was
revised, In t’nat connection, he informed the Committee that between September 1988
and April 1990 there had been 16 cases of violence and/or “unlawful infringement”.

425, A6 <or t.he applicaticrn of the death penalty, he stated that the Penal Code
provided that the death penalty should be carried out by hanging! but, he
underlined, dllring the past two and a half years there had been no executions in
Tunisia, and the Head of State had exercised his constitutional right to commute
the death sentence to a sentence of life imprisonment. On the question of the
execution oE pregnant women, he said that a pregnant woman could not be executed
until after 6ha harY given birth1 that the authorities had no intention of allowing
indirect torture and there had always been a degree of indulgence for humanitarian
reefions towards women who gave birth in prison.

426. With reference to the quefitions related to the conditions of detention in
prisons;, the representative said that new prison regulations had been promulgated
in a decree of 7 November 1985, and as a result of various amnesties some
11,000 Prisoners had been released. A number of prison doctors, psychologists,
psychiatrists and wardens had been recruited, but the major development brought
about by the clecree had been the creation of a new relationship between prisoner6
and the prison administration, as prisoners’ right6 had been enshrined in law. A6

of 20 April 1990, there had been uome 9,300 prisoners out of a total population of
ap~>roximately  7 million. The overall prison area was 20,420 square metres, an
average of 2.19 square metres per prisoner. That area did not include space used
for kitchens, exercise yards, workshops, etc. He emphasized that Tunisian
legi6lation provided for solitary confinement only as a disciplinary measure for
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misconduct within a prison and gave detailed information on the modalitiee in the
application of that puniehment. As for the right of persons in custody to a
medical examination, he stated that the detainee himself,  his immediate relatives
or his spouse could make the request for medical examination] the Public
Prosecutor, under the Code of Criminal Procedure, could also order a medical
examination. Xn theory, the State would pay for the medical examination if the
person did not have the means at the time he was placed under a custody order, but
in practice the State paid regardless of the person’s mean6.

427. In connection with application of paragraph 2 of article 5 of the Convention,
the representative said that Tunisian law was silent on the matter of universal
jurisdiction. Until the Reform Commission finished its work on harmonising
Tunisian law with the Convention and thus closing any loopholes, such matters would
have to be decided by Tunisian judges, with reference to the precedence of
international agreement6 over internal law. As for how foreign sentence6 were
enforced, he said that the exeauetur procedure was adopted, except where precluded
for reasons of public order,

428. With reference to the questions raised on article 7 of the Convention, the
representative said that Tunisian law did not consider torture to be aggravated by
the fact that a torturer wa6 a public official, although intimidation by public
officials was already punishable by law. He undertook to bring the Committee’6
criticisms on aggravating circumstances for torture to the attention of the
Tunisian authorities and Reform Commission.

429. In relation to the question6 raised on article 9 of the Convention, the
representative declared that both the judicial and administrative branches of the
court system had commissions of magistrates, drawn from many sectors of society,
which examined request6 for legal aid. That aid was available on production of a
certificate, celled a “certif icat d’ indigence“, from a responsible person stating
that the person seeking aid did not have the necessary means. He was unaware of
spy cases in which such an application had been refused.

430. In response to the questions raised in connection with the application of
article 10 of the Convention, the representative said that at the university level
there was a third-year course entitled “Public freedoms”, consisting of some

40 hour6 of lecture6 which referred to all the major human rights conventions. Xn
the training schools for security forces the concept6 of human rights and public
freedoms were taught, although no course on the prchibition of torture as such had
yet been introduced. At the Military Academy, cour6es were given on human right6
and the prohibition of torture.

431. As for the difference between re-sdflcational work and forced labour, the
representative explained that re-education was a minor penalty and played a social
role. It was imposed in cases of idlerress and exploitation of others’ resources.
Such work was done in semi-open prisons, where prisoners were allowed out on
certain conditions,

432, Replying to the questions raised on article 14, the representative indicated
that the use of the term “reparation” in the report had been an oversight, but it
was true that victims of violence or torture should have compensation, rather than
mere redress. It was customary in Tunisia to view the after-effects of violence or
torture as being threefold: financial, moral and physical. Whereas compensation
could address the first of those, hospitalization or other treatment might be
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required for the latter two, and discussions were taking place within the Reform
Commission on the advisability of offering such facilities as part of the
compensation awarded to victims. He pointed out that in accordance with the Act of
6 August 1962, the internal security forces were defined as the police, the
National Guard and the prison and re-education establishment staff, All of them
were subordinate to the Ministry of the Interior,

433, In conclusion, the representative of the State party declared that despite its
achievements, Tunisia was aware of the remaining problems and the authorities were
determined to improve matters. They would certainly take account of the remarks
made by the members of the Committee, He assured the Committee that all the
documents and statistics requested would be transmitted to the Committee.

434. The members of the Committee welcomed the developments in the area of human
rights that had taken place in Tunisia since November 1967, and “,hanked the
Tunisian representatives for their introduction and replies to the questions asked
by members of the Committee. They expressed hope that the still existing
discrepancies between the Convention and internal legislation  could be remedied as
soon as possible, and that replies on all unanswered questions would be provided in
the next report, which was due irt four years’ time.

435. The Committee considered the initial report of the Netherlands (CAT/C/O/Add.11
at its 46th and 47th meetings hesU on 25 April 1990 (CAT1C1SR.46 and 471.

436. The report was introduced by the reprssontative of the Netherlands who,
stating that a report on the Netherlands Anti.Lles  would be provided at a later
date, informed the Committee of the autonomy that both the Netherlands Antilles and
Aruba enjoyed within the constitutional framework of the Kingdom of the
Netherlands. He recalled the role played by his country in the elaboration of the
Convention, particul.srly in the original Declaration against Torture, which had
been a joint Dutch-SHedish initiative.

437. The representative pointad out that the qreateet difficulty in drafting Dutch
legislation to ir~~plement  the Convention h@d been the formulation of a suitable
definition of tk.e offence of torture, In order to eatisfy its obligations under
the Convention, the Netherlands had chosen to promulgate a separate act dealing
with the offence of torture. Further problems had arisen regarding the obligation
to establish universal jurisdiction, but those had been overcome and the principle
had now been incorporated into Dutch legislation.

436. The representative from Arubn introduced the part of the report relating to
the island, pointing out that Aruba had acquired its “status aparte” in
January 1986, and had implemented its own Constitution and other legislation in
accordance with the Charter, the highest source of law in the Kingdom of the
Netherlands. He stated tha:: although there was no specitic regulation in the
Aruben judicial system with respect to torture, the Constitution contained
provisions making torture a criminal of fence, and many articles of national law
contained provisions to protect individuals against torture and other cruel,
inhuman and degrading treatment.

439. The members of the Commltterj welcomed the report and thanked the
representatives of the Netherlandfi  for their short but succinct oral
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prasentatfone.  They felt ,  howeverr that although the report could be regarded a8 a
pertinent analysis of the Convention, and reflected parliamentary discussion of its
implementation, it lacked statistIca  data and illustrations of the practical
application of the Convention within the country.

440, Members then asked, in gereral , whether the reference in the report to
officials in the service of a foreign power meant a post in the foreign Civil
Service, and whether this involved the application of extra-territorial law.
Clarification was sought on paragraph 17 of the report, which suggested that the
Convention’s description of prohibited acts invited interpretations based on
analogy. They also wished for information on the expediency principle in the
country’s legislation and the implication that the Public Prosecution Department
could decide not to prosecute certain cases for reasons of public interest.
Clarification was also requested on paragraph 18 of the report that torture was not
an offence unless the victim was deprived of his liberty. It was notad that, under
article 44 of the Criminal Code, being a police officer was regarded as an
“aggravating circumstancr in the abuse of authority and clarification was sought
on that point, Finally, it was asked how the text of the Convention was
disseminated in the Netherlands.

441. With reference to article 1 of the Convention, members requested further
clarification of the definition of torture within Dutch legislation. It was asked
why, when ratifying the Convention, the Government had made a reservation on
article 1 regarding lawful sanctions. It was further asked how the problem of
incompatibility between the Convention and domestic law could be resolved, since
this was a general problem and not just applicable to the Netherlands.

442. Members noted that under articles 42 and 43 of the Criminal Code persons
obeying orders would not be liable to punishment and, since that would be
incompatible with article 2 of the Convention, clarification on that point was
sought ,

443. Turning to article 4 of the Convention , members wished to know the maximum
term of imprisonment for offences carrying a life sentence. It was noted that no
prosclzutions  for torture had occurred in the Netherlands since the Second World
War, and confirmation of that was requested. Information was also sought on
whether allegations of police brutality had occurred, and, if so, the response to
such allegations.

444. It was asked why the Netherlands had decided not to make a reservation on
paragraph 1 (c) of article 5 of the Convention if, as stated in paragraph 39 of the
report, it was contrary to Dutch legal tradition to establish criminal jurisdiction
on the basis of the nationality cf the victim, and therefore the relevant provision
of the Convention had not been implemented.

445. With reference to article 6, it was asked what were the conditions in which
pre-trial detention or provisional arrest for the purposes of extradition cculd be
suspended, and how such conditions served to guarantee the availability of the
person concerned.

446. Clarification was requested on whether article 7 of the Convention gives
effect to the &J&&B aut.&dis;m principle, a6 was implied in paragraph 47 of
the report .
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447. Turning to article 8, further information was requested on the statement in
paragraph 49 of the report that extradition may only take place pursuant to a
treaty,

448, Members requested an elaboration of the brief information supplied on
article 10 of the Convention, particularly on the training of police officers,
prieon personnel, the military and medical doctors in the treatment of prisoner-at
whether such training was provided in medical faculties in all universities and, if
80, the number of hours spent on such teaching] who was responsible for such
teaching! and whether it was provided at the pre- or post-graduate levels.

449. Precise information was requested on article 11 of tho Convention,
particularly on prison regulations and custody and treatment of prisoners. It was
also asked whether incommunicado detention existed in the Netherlands and under
which circumstances, and the length of pre-trial detention. Information was sought
on the circulars to prieon governors referred to in paragraph 59 of the report,

450. With reference to article 12 of the Convention, it was asked whether officials
of the Public Prosecution Department would be obliged to obey illegal instructions
given to them by government officials.

451. With regard to article 13 of the Convention, members requested furthor
information on the post of Ombudsman, how he was appointed, and whether the post
was parallel to other authorities or could be considered as an appeals body. They
also wished to know whether judgement had been received on the case currently
before the European Court of Human Rights concerning the acceptance of anonymous
statements in courts in th8 Netherlands. It was asked why the creation of a new
identity for a threatened witness would be unacceptable in the Netherlands, as was
stated in paragraph 68 of the report. Clarification was sought on the statement
contained in paragraph 69 of the report, that it was criminal to make explicit
threats.

452. Turning to article 14 of the Convention , members asked for further information
on the moral and medical aspects of rehabilitation of torture victims, other than
financial compensations whether applications had been made to the Criminal Injuries
Compensation Fund, and whether they had been successful.

453. With reference to article 15 of the Convention, members wishsd to know whether
or not that article was considered a sufficient juridical basis for the exclusion
of evidence obtained under duress and, if so, how th;t was noted in law.

454. Members raised several questions on how the Convention was implemented in
Aruba and considered that the report on the island lacked precise information on
most of the articles of the Convention, A more detailed report was requested by
1 September 1990, to allow for its consideration by the Committee at its next
session in November 1990, together with the report to be submitted concerning the
Netherlands Antilles.

455. In response to the general questions raised by members of the Committee, the
representative confirmed that the definition of a public official was related to
the obligation to establish extra-territorial jurisdiction, and that so far the
notion had been defined only with respect to Dutch law. He stated that a;1
interpretation by analogy was not permitted Under Dutch law, that under
Constitutional law the Government and Parliament together made up the legislature,
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and “in the opinion of the Government” meant in the opinion of the legislature.
With reference to the expediency principle, he pointed out that the Convention did
not require mandatory prosecution for torture and States could rely on the
expediency principle if that was the basic principle of their legal system.
However, he could not imagine any case where prosecution for acts of torture could
be excluded on the grounds of public interest, He informed the members that the
deprivation of liberty had been formulated under domestic law in order to ensure
that such deprivation had been legally and not illegally ordered. With regard to
article 44 of the Criminal Code, he stated that paragraph 76 of the report fully
explained the meaning of that provision in relation to aggravating circumstance6
and that by their very nature, the offences in question could be committed only by
public officials. He stated that the text of the Convention was disseminated
through the m.w.

456. Turning to article 1 of the Convention, the representative stated that, with
regard to the definition of torture, his country had tried faithfully to translate
the language of: the Convention into language with which practitioners of domestic
law were familiar. One difficult* *\a been the use of “such as” (e) in
article 1, and he referred members 1.0 the report for a full account of the
Netherlands’ attempt to solve that problem. He said that his Government understood
that the term “lawful sanctions” in paragraph 1 of article 1 of the Convention
applied to sanctions which were lawful not only under national but also under
international law. The purpose of its declaration, which was nn_t a reservation,
was to strengthen the Netherlands’ obligation under the universal jurisdiction
principle, especially because of the uncertainty of the Convention’s provisions
regarding forms of corporal punishment. He said that perhaps the question of
incompatibility between the Convention and domestic laws of States was insoluble,
since interpretations by States would, in all good faith, lead to different
results. Indeed, a definitive answer to that question might make the task of
drafting international treaties impossible.

457, With reference to article 2 of the Convention, the representative suggested
that t,here rray have been an error in translation in paragraph 32 of the report,
since the original English text cited those articles of the Criminal Code which
provided a defence on the grounds of orders from a superior officer, but not in the
case of acts of torture.

458, With regard to article 4 of the Convention, the representative stated that the
maximum duration of imprisonment, where provisions existed for life sentences, was
limited to 20 years. For offences where no provision existed for life sentences,
the maximum term was 15 years. He confirmed that there had been no prosecutions
for torture in the Netherlands since the Second World War. He could not claim that
there had never been instances of police brutality to obtain evidence, although he
stressed that no prosecutions for offence had occurred. Any complaints received
regarding police misconduct related to street violence or involved corruption or
falsification of records, but not physical violence.

459. Turning to articie 5 of the Convent’on, and in particular paragraph 1 (cl. the
representative stated that the Netherlands understood that the obligation to
establish jurisdiction on the basis of passive personality only existed if it was
thought appropriate by the State party. That was contrary to the basic principle
of Dutch law, although the universality principle had been introduced in his
country to cover fully the scope of the application OF the principle of passive
personality.
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460, With reference to article 6, the representative stated that the measures to
guarantee availability of persons when pre-trial detention had been suspended
included the surrender of a passport and regular attendance at a police station.

461. In connection with the question of eutre m2 , tho representative
eaid that article 7.1 of the Convention contained a reference to the cases
contemplated in article 5 of the Convention, which linked the cakes to
non-extradition to another party and not to any third State, That was not found in

any similar convention, and he believed that that provision of the Convention
against Torture thU6 represented a Step forward in legal clarity.

462. Turning to article 8 of the Convention, the representative pointed out that
paragraph 51 of the report clearly stated that the Netherlands accepted the
Convention a6 the necessary legal basis required by its Constitution for
extradition to other parties of the Convention.

463$ With regard to article 10 of the Convention, the representative said that
medical ethic6 were taught both at university and through seminars at human rights
institutes. He agreed that the information provided on that article was Short, but
that was because a6 there had been no cases of torture for so long, practical
problems had not been encountered, He added that recruitment standards for police
and prison personnel were very high and involved a two-year training period.
Prison staff were ex,pected to maintain good relationship6 with detainees on a
one-to-one basis. Possible intimidation of detainee6 was avoided by ensuring that
there were always two prison officers present during the examination of a detainee
or suspect. Member6 were informed that the Government fully supported Dutch
doctor6 who, when working in foreign countries, refused to co-operate with
authorities asking for fitness certificate6 to enable torture to be perpetrated.
In November 1986, the Ministry of Foreign Affairs issued a formal declaration to
the effect that it was a violation of the Principles of Medical Ethic6 proclaimed
by the General Assembly of the United Nations in 1982 for medical personnel to
participate in the certification of fitness of prisoners. A copy of the
declaration was provided for members.

464. In response to question6 raised under article 11, the representative Stated
that the maximwn period of pre-trial detention was 102 days, after which the case
must be brought to court, and that such detention was under the constant  scrutiny
of the judiciary who ensured that detainee6 were seen within four days of arrest
and then at regular intervals. Incommunicado detention did not exist in the
Netherlands. Prisoners could be isolated for 3imited periods not exceeding
14 days, but solely as a disciplinary measure which in no way affected their right
to communicate with lawyers, family or international bodies. The circulars
referred to in paragraph 59 provided information on the Convention in language
accessible to the layman.

465. With reference to the question raised under article 12, the representative
explained that that was a theoretical problem as 6UCh a case had never occurred,
but if it ever did it would mean the immediate political death of the minister
involved in issuing such instructions: in practice the provision was seldom applied
to individuals and only to the issuance of general instructions.

466. With reference to article 13. the rspresentative  stated that the Ombudsman was
appointed by Parliivnent following an open election of candidates and that the post
carried its own budget and therefore the Ombudsman was financially independent. He
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informed the members that the Netherlands had been convicted of a breach of
article 6 of the European Convention on Human Rights, under a decision passed on
20 November 1989 by the Europeau Court of Human Rights. With regard to the
creation of a new identity for witness66, he said that that would be totally
unacceptable in the Netherlands, a6 it would be considered a gross violation of
human rights to force a person to change hi6 identity in order to testify in court,

467. With regard to article 14, the representative stated that as the Netherlands
had had no cmea of prosecution .for torture, the question of moral and medical
rehabilitation had not arisen. However, it did have experience of dealing with
person6 suffering from serious offences committed against them, either through war
or ac;ta sf terrorism, and such experience would be available if necessary.
Application6 had been made to the Criminal Injuries Compensation Fund, but only by
individuals against other individuals not against public officials, and they
usually related to medical expenses of the victim.

468. With reference to article 15 of the Convention, the representativa  stated that
the specific exclusion of evidence obtained through acts of torture was because, in
addition to no such acts having occurred, Dutch legislation already contalnecl a
provision under article 338 of the Criminal Procedure Act that stated that only
legally acquired evidence was admissible in court.

4:69. In response to questions and the request for an additional report made
regarding Aruba pursuant to rule 67, paragraph 2, of the Committee’s rules of
procedure, the representative agreed that a further report on Aruba would be
submitted together with the report on the Netherlands 4ntilles in time for the next
session of the Committee against Tortilre.

470. In concluding their consideration of the report, the members of the Committee
thar.ked the representatives for the detailed response to question6 raised. They
notsd that torture did not occur in the Netherlands and that there had been no
allegations of police brutality in obtaining evidence, and they believed that few
countries could make such a claim. They wondered, however, whether the Netherlands
had not placed restriction6 on article6 1 and 4 of the Convftntion  and suggested it
might be useful for the Government of the Netherlands to examine thozr3 articles
once again. The member6 believed that the discussion had been a fruitful one.

471. The Committee considered the initial report of China (CAT1C171Add.S) at its
50th and 51st meetings, held on 27 April 1990 (CAT/C/SR.SO and 51).

472. The report was introduced by the representatyve  of the State party, who
emphasized the efforts made by his Government co combat torture and safeguard human
right6 and stated that all the relevant provisions of the Convention were reflected
in Chine60  domestic law. There was no special legi6lative procedure for
incorporating international conventions into domestic law; they automatically
entered into force upon ratification. Acts  of torture as clef ined in the (:onvent.iorl
were strictly prohibited under Chinese law, It was strictly forbidden for a State
functionary to extract confession6 through torture or to otkain evidence through
threat6 or other unlawful means, Similarly, it was forbidden for law enforcemant.
officials to mistreat or insult a suspect and for prison staff to tort.ure ot
mistreat detainees. Any breach of tho6e prohibitions was punishable by !a~.
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473, Regarding the legitimate rights ant!4 interests of prisoners, the representative
emphasised that not only was it forbidden to beat or abuse prisoners or subject
them to corporal punishment, but also that they were guaranteed medical care and
safe ty  a t  w o r k . He added that penal sanctions under Chinese  law were designed to
reform prisoner6 and, by re-education through labour, to help them break with their
past and again become citieens useful to society. He also referred to Council of
Stats regulations dated 17 March 1990 concerning detention centres, which dealt
wi th  the  legitimste r ight s  and  in teres t6  o f  p r i s o n e r s  a n d  spec i f i ed  tha t  such
centres must combine strict vigilance with education and vigorously exclude blows,
abuse, corporal punishment and maltreatment. Moreover, detention centres were
placed under the supervision of the procuratorates, and appeals and complaints from
prisoner6 muet be brought before the competent bodies as rapidly as possible.

474, With a view to preventing acts of  torture, the Qovernment paid the closest
attention to the selection and training of judicial personnel, medical worker6 and
public servants anG tiequired them to have a high standard of professional ethics.
With the same aim, the media played an important supervisory role by exposing
unlawful practices. In addition, citiaens had to be aware of their dual
responsibility in regard to respect for the laws and monitoring of the acts of
Sta te  o f f i c ia l s . He also explainvd  that his Governmen: exercised its criminal
jurisdiction in respect of offences of korture whether or not committed on Chinese
territory and that it wished to develop international co-operation in the area of
extradit ion and judicial  assistance,

475. The representative added, however, that  i t  was diff icult  to el iminate
torture. In that connection, the Chinese Government had adopted appropriate
measures, but was aware that there was still much to be dons not only in the matter
of  legislat ion but  also i n  Vhe f ields of  just ice,  administration,  information and
educaticn.

476. The members of the Committee welcomed with interest the report, which
contained fairly detailed information on the constitutional framework and
demonstrated the Government’s desire to co-operats with the Committee. They
nevertheless expressed regret that the report had been drafted i n  too general a
manner and failed to give details of  t1.a practical application of each of the
Convention’ 8 provisions in China, It did not therefore conform to the Committee’s
general guidelines regarding the form and contents of initial reports
(CAT/G/4/Rev. 1).

477. Members requested furtt er informat ion on the mechanism for incorporating the
Convention into Chinese law id, i n  particu!ar. on the precise place occupied by
the Convention in Chinese domestic law. in that connection, they observed that,
although being directly applied in China, the Convention should nevertheless be
camplemented by suitable domestic legislation. Thmy  a l so  requested  de ta i led
information on the characteristics and jurisdiction of tho various courts,
particularly the people’6 courts, possible emergency courts, military courts and
a&n;nistrative t r ibuna l s , and r,sked how judges and prosacutors were appointed, hor
their independence was quaranteed and what were the relationships between, and the
respective power6 of, the public security organs, the examining magistrate, the
procuratorate and the courts.

418. With regard to the death penalty, members asked what were the offences for
which it could be pronounced, whet were the applicable  remedies available, and how
many times it. had been pronounced and carried out in recent months. Further

-B5-



information wa6 requested regart¶ing any factors or difficulties  affecting the
implementation of the Convention) in that connection, it was asked whether any
caB8s of extr!%judicial execution or Unlawful detention  had come to the attention of
the Chin868 avthoriti88 and, if so, what steps had been taken to punish those
r8sJ?unSible.

4 7 9 . Ilith regard to articles 1 and 4 of the Conventiisn,  member6 asked whether there
wae a specific definition of th8 crime of torture under Chinese law and whether
Certain forms Of Corporal punibhment were authorised in China. Information was
alSO requested on the Severity with which the crime of torture was punished, in
relation to other offences,

400, With regard to article 2 of the Convention, member8  expressed a dQSiZ'8  for
fuller information on the measures  taken to prevent acts of torture and the general
provisions prevailing in the event of exceptional circumstances. It wao also Asked
whether an order from a superior or a public authority could be invoked to justify
torture.

481. Members requested further detail8 on the implementation of articles 5 to 9 of
the Convention, particularly with reference to the principle of universal
jurisdiction laid down by those articles, and on article 3 of the Criminal Law
mentioned in paragraph 44 of the report. Members noted with interest that, eince
1985, 520 million citisens had received legal education and, in that connection,
askod what measures had been taken to implement article 10 of the Convention
concerning education and information regarding the prohibition against torture.

482. With regard to article 11 of the Convention, members asked whether
incommunicado detention existed in China and, if so, what were ite duration am3
limits) whethsr a prisoner could demand a medical examination  and, if so, whether
it was the prisoner or the public authorities that named the doctor. Clarification
WAS requested on article 5 of the Regulations on Arrest ancl  Detention, under which
the organ responeibla for the arrest was exonerated from notifying the family of
the arrested person within 24 houra of the reason for arrest an8 the place of
custody where such notification would hinder the investigation or there wa8 no way

t0 notify  them, An explanation was also requested of the p*OVieiOn whereby &I
public security organ could detain any person who was "proved by conclusive
evidence to be guilty". It was also asked how many prisons and prisoners thure
were in China; what was the duration of pre-trial detention; whe.4 there were
military prison6 and, if 60, how they were administered$  what were the function6 of
members of the armed forces in regard to detention, what was the distinction drawn
between reform and rehabilitation through labour! whether there were still specific
reform establishment6 for counter-revolutionary of fender6; and whether the practice
of reforming counter-revolution6rius through labour was not contrary to the
requirements of article 16 of the Convent.fon. It wa6 also aeksd how politic61
prisoners were treated, what the average length of their detention WAS and whether
they were tried by ordinary court6 or by special courts. Lastly, further
informotion was r9qU86t8d on the 3AChfn0ry  aV0116hle for SUp8rViSing detention
condition6 and on the consaque.rces  of the reform mentioned in paragraph 17 of the
report.

483. With regard to article6 12 and 13 of the Conventian, members noted with
interest that a very lerge number of human rights violation6 had been considetod  in

accordance with the law. They asked for what offences the 20,000 case6 mentioned
had been brought to court and what had b88n the result6 of those CASTS. They also
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inquired how many complaints had been lodged for acts of torturea how many
officials had been prosecuted for torture and with what results] what means were
available to citiaens to prove that they hRd been victims of such acts! and what
procedures were followed for rmeiving and investigating complaints on the subject.

484. It was also noted that the Chinese Qovernment  had not hesitated co recognise
in its report that torture had yet to be sliminatrd  completely. In that
connection, members referred to the numerous allegations of torture in Chins,
particularly in Tibet, mentioned both in the report prepared by the Special
Rapporteur to examine questions relevant to torture (E/CN.4/1990/11)  and in the
information transmitted by non-governmental organisations, and asked what was the
Qovernment’s  posit ion in that  respect, More specif ical ly,  queetions w e r e  put
concerning the particular status of Tibet in the People’s Republic of China, the
measures adopted to protect the righte of the Tibetan population and, more
generally, steps taken to combat torture yractjces  with CL view to their fin4
elimination.

485. With regard to article 14 of the Convention , members inquirse kow the Chinese
authorities ensured the redress, compensation and medical treatment that torture
victims needed, and requested information on tha form of redress, the average
&mount of compensation granted and the number of cases in which it had buen granted.

486, Lastly, with regard to article I.5 of the Convention , members asked whather a
statsmint obtained through torture could be invoked a8 evidence in legal
proceedings.

48’1, In reply to questions raised by members of the Committee, the representative
explained that any conve.4’; ion acceded to by China became binding as soon as it
entered i;;to force. Furthermore, in the event of a discrepancy between Frovieione

of an international inutrument  and domestic law, the latter was brought into line
with the former. Where subtle differences remained, international instruments took
precede Ice over domestic law. He therefore emphasised that offences under the
Convention were regarded as offences under Chinese domestic law. He add&  that,
according to the Constitution, People’s Courts and the People’s Procuratorate were
independent of the administrative organs, social groups and Individuals. The
judicial syetem was composecr  of the Supreme People’s Court, the Provisiont\l
District and Special People’s Courts, and the Local Courts and no adjudication
could take place outside thoee courts. With respect to the appointment of judges,
.ie stated that the system was currently being reformulated. Judges and prosecutors
were all appointed by the administrative organs and were  subjected to strict tests,
not only of their ability, but also of their moral and other qualities.

488. With regard to the death penalty, he stated that the need for capital
punishment was determined by the overall social and political situatdon and the
need to combat crime, as well as by the wishes  of the population as a whole.
However , its application was extremely limited in  scope. The death sentence wae
thus applicable only to the most serious crimes. Furthermore, where the death
sentence was not immediately implemented, the sentence could be suspended for two
years. II, within that period, the criminal showed himself repentant or of
exemplary conduct, the sentence might be reduced to 15 to 20 years. The sentence
was not carried out in the case of persons unUer  18 years of age. Moreover,
provisions existed in the Constitution and the Criminal Procedure Law to prevent
sumwary  or arbitrary sentences. To avoid the inappropriate use of capital
punishment., the Criminal Procedure Law provided for a checking procedure whereby
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sentences were confirmed by the Supreme Court, or by the Higher People’s Court on
the authorisation  of the Supreme Court.

489. In reaponsv to questions raised in connection with article& 1 and 4 of the
Convention, the representative emphaniaed his Qoverrment’s  firm oppc;rition  to
torture and other cruel, inhuman or degrading  treatment or puniahmcrlt and stated
that Chinese domestic Jaw defined torture and laid down penalties for euch
practices, and that any ?ereon found guilty  of having used torture or other inhuman
or degrading treatment to extract a confessicn  was punished to the full extent of
the law.

490. With reference to question6 raised in connection with article 2 of  the
Convention, the repreeentat.ive  declared that, in the view of his Government, werr
the thre,at of war, domeetic  instability, an emergency situation or orders from a
superior were no excuse for resorting to torture.

491. Referring to articles 5 to 9 of the Convention, the representative stated that
the provisions governing extradition and judicial asrsistance  in criminal matters
served a6 a basis for co-operation with other countries.

492. In replay to questions raised under article 10 of the Convention, the
representative explained that the popularimation  of legal education had received
great attention from the Party and the Government. The content of the legal
education programme was such that it was not only internal law6 that were
publicised and popularieecl, but also international law6 and United Nations
instruments, including the Convention againdlt  Torture. The courses were run at
various level6, with particular emphasis on training  cour6e6  for law sntorcoment
of ficiaJ.6. Furthermore, 6 survey of United Nation6 activities in the field of
crime prevention and slelections of rnleval?t document6 had been published. The
representative emphasised that the programme had yielded result6 throughout the
country, leading, in particular, to a reduction in the incidence of cruel and
inhuman treatment,

493. With regard to article 11 of the Convention, the representative  stated that
there were no cases of secret Eetention  or of prisoners being held incommunicado,
except when it was neceseary to segregate male and female prisoners, adult and
young prisoners, or certain categories of prisoner6 from other inmates. He added
that there had been case6 - albeit very exceptional - where in the interests of  the
investigation or to prevent the release of information or complicity, families bird
not been notified of a person’s arrest. In normal circumstances, however, the
public security organs would inform the families. Referring to paragraph  46 of the
report and the question of conclusive evidence, he drew the Committee’c  attention
to the provision6 of article 41 of the Criminal Procedure Law under which a
security organ could detain en ack.ivo  criminal or suspect. Regarding the Jut-et ion
of pre-trial  detention, he explainer!, b&&&, that, under articla  48 of the
Criminal Procedure Law, where a person were arrested hy a publ;c  security organ, the
People’s Procuratorate  had to review and :+pptove  the arrest within three days.
That, period might be extended by one to four days. The period of pre-trial custody
was, ir: normal circum6tance6, no longer than two month6. He also shted that the
total nullber  of person6 tried and clontenced for serious offonces in 1939 had been
401,650, and that offenaes committxl by soldlars  on duty wet{+ dealt  wlth by h
military procuratorPte  and tu isrl hy military organs.
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494, Reeponding to other queetione, the representative explained that. there wore no
political prisoners or prisoners of conscience in China. Under Chinese criminal
law, persona whoee activities were aimed at overthrowing the people’6 democratic
dictatorship  and the socialist syst.em or who wroug1-t.  harm against the People’6
Republic of China had  committed a counter-revolutionary offence. To have committed
cluch a n  offance, not only must a pernon have tried to overthL’ow  Gtate power and the
eocielist  system, but hi6 act6 must have constituted  a thrast  to the 6scurity  of
the State. He added that rehabilitation through labour was an f&iinistrative
measure comprising reform through compulsory education aimed at preventing and
reducing offences. It was mainly imposed  on pereons  who had rafueed  to repent of
repeatedly upsetting the eocial order or had committed minor offences for which
punishment was thought inappropr iato I The persons ordered to receive
rehabilitation could appeal for review or f Sle suit. in court. Persons undergoing
rehabilitation through labour did 80 in opecial institutions set up by the State,
in which they received political, cultural and technical education and wore placed
in production units, which helped to rectify their aberrant opinions and habits  and
give them a better idea of  law encl  culture while they learned skil ls .  Of  pertions
leaving the rehabil i tat ion organa, ov6r 90 per cent had been found tu have
reformed, becoming law-abiding citisens and living from the fruit6 of their own

labour.

i95, Referring to the right6 and treatment of detsineeq, +hw representative 6tated
&at inspection  bodice had been set  up to pravent mic;treatl;\ent in prirrons. In
1989, 382 case6 of violation6 of the right6  of prisoner6 had come to light. In
order to guarantee their legal righta and livelihood, prisoner-e enjoyed the right
of appeal, the right to legal  def6nce, the right not to be insulted and the right
to eecurityj they had the right to exchange letter6 and to meet members of their
families; and they received medical  cacQ  and were given the healthy environment
they needed. Prilsonare  received a monthly allowance and, i f  they fulfilled their
product.ion q u o t a ,  reeeJvsd LI borlutl. They worked an eight-hour clay aud were not
required to work beyond !zhe limito of their physical endurance. ?n overy prison,
there were cegular politicel, cultural and techr :cal cletsaes  that enabled prisoner6
to  re in tegrate  emoothly  in to  soc ia l  l i f e . He added that, since May 1903,
responeibility  for prisons had been confined to the judicial organs. There was
I;herefore  mutual supervi6ion bstween public eecurity orgsns and courts and,
furthermore, management and re-er!lucation  of prisoner6 bad been strengthened.

496. In relation to articles 12 and 13 of the Convention, the representative stated
that procedures guarantuoing the right of victims of torture to appeal for
compeneation  had beerr  improved, Furt.hermoret,  ,112 the few cases :Ln which law
enforcement official6 hati  baen found guilty of extracting confession6 through
torttire  or otherwise infringing the right6 of detainees, they bad been punished.
He added th8t incidents involving the beating of prisoner6 had fallen by
87 per cent in 1989 as compared to 1088.

497. With regard to other questions, the represent-ative  stressed that following the
anti-governmental dlsturbnnces ir 1989, there had been no summPnry  arrests or
detPntion6  of  peaceful  dornonstrntorr:, summary executions or widespread torture. A
handful of persons engaged in anti-governmsntal ricting and criminal activities,
such as iootJ.ng, arson and murder, hzrd Been arrested. He added that thO6e
individuals had beerr 8 threat to Chins arid it6 HOCIHL syst.em  and had violated the
rights of the miijority, RB well as the Connkitntion  and r:hinese penal law and that
they had been tried in strict. conformity with Chinese law. With regard to
qucbij  ens ra1r;ed about *riht , he explained t.hot ‘Tibet. hncl enjoyed full autonomy
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since 1956. On a number of occauions  over the past 30 years, a small minority had
fomented disturbances, killing end injuring police officers and violating other
Chinese laws, Those offenders had been tried in full conformity with the law, He
also stated that allegatians of torture in Tibet had proved to be entirely
unfounded and that any frrrther  allegations would be investigated.

498. With reference to article 14 of the Convention, the representative explained
that, under article 41 of the Constitution,  persons who had bean the vict.ime of
human rights violations at the hands of law enforcement officials could ask for
compeneation.

499. In connection with article 15 of the Convention, the representative drew the
Committee’s  attention to article 32 of the Criminal Procedure Law that stipulated
that the use of torture, threat@ or other violent measure8  to obtain evidence was
prohibited.

500. The members of the Committee thanked the representative of China for his
co-0peratJon  % They observed, however, that  there were st i l l  some issues which
needed clarification or additional information. They referred, in particular, to
alleged cases of torture I,,sntioned  in the report of the Special Rapporteur  of the
Commission  on Human Rights on questions relevant to torture, penaltiee applied in
cases of  torture,  use of evidence obtained as a rosult  of  torture in judicial
proceedings, aa well  as  the definit ion of  torture in Chinese legislat ion,  the role
OL medical personnel in establishing whether torture had taken place, the
application of the death penalty, the organisation  and independence of the
judiciary, conditions of detention, contacts of detainees with their families, and
mi l i tary  jur i sd ic t ion . An inquiry was also made regarding whether the Chinese
Government was interested in co-operating with the United Nations Centre for HLunan
Rights, which was expanding its programme of advisory services and technical
assietance.

’ 501. In view of the number of questions which had remained unanswered, the
Committee, pursuant to rule 67, paragraph 2, of its rules of procedure, requested
the Government of China to ktubmit  to the Committee by 31 December 1990 an
additional report containing the information requested in accordance with the
requirement8 of the Convention and the Committee’s general guidelines.

502. The representative declared that hie Qovernment attached great importance tc
humanitarian values and had always opposed torture. The situation was not perfect
in hie country, but the Government was working hard to prohibit and prevent
torture. He added that, in the context of a population of 1.1 billion, cases of
torture were not numerous. He also stated that hie Government was already il. close
contact with the Centre for Human Rights with regard to matters of mutual collcern.
Finally, he stated that he was not authorised to accede to the Committee's request
for an additional report; however, he assured the Committee that he would transmit
that request to his Government.

503. The Committee considered the initial report of the Ukrainian SSR
(CAT/C/S/AdA.20) at its 52nd and 53rd  meetings, held on 30 April 1990 (CAT/C/SR.SZ
and 53).
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504. The report was introduced by the representative of the State party who stated
that a genuinely revolutionary process was currently taking place in the Ukrainian
SSR, where the reforms being adopted were intended to modify rc,dically the legal
status of the individual, to strengthen democracy and establish the rule of law.
On 15 May 1990, the Supreme Soviet of the Ukrainian 8SR was to begin some important
legislative work dealing,  in particular, with the amendment of the Constitution of
the Republic and legal reform. The Supreme SovitiL  would, in addition, be
considering drafts of a new criminal coda, a new code of criminal procedure and a
new code on re-education through work,

505. The representative supplemented the information contained in the report by
informing the Committee of the measures  adopted by his Government since the
submission of the report and gave a detailed description thereof. He referred,
J&er u, to the establishment of a provisional Committee against Criminality
whose mandate included supervision of the activities of the bodies responsible for
applying the law. New legislative provisions concerned the time-limits on
detention during the investigation and strengthening the rights of the accused
during such investigation. In that connection, he emphasised that cases of abuse
of power on the part of agents of the Ministry of the Interior had been decreasing
every year t in 1989, only eight officials had been found guilty of such abuse, as
against 67 in 1985.

506. He else informed the Committee that, since 1977, humanisation of penal
legislation had made it possible to replace certain sentences of imprisonment by
fines or sentences to rehabilitation through work. Only one person serrtenced out
of three (as against one out of two previously) had to serve a term of
imprisonment. Over the last three years, the number of persons detained in work

camps  had fallen by about one half to 88,000 at the beginning of 1990.

507, The representative stated that the new legislation reduced the number of
offences punishable by death, although the death penalty would be retained in the
new criminal code. He said thet an alternative penalty of deprivation of freedom
would be provided for in all cases and that the death penalty could not be applied
to minors, women or persons over the age of 60.

508. To conclude, the representative stated that the Ukrainian SSR attached much
importance to the appropriate training of the personnel responsible for LIpplying
the laws. In all the Republic’s law schools and faculties, the study of
international human  rights instruments had pride of place.

509. The members of the Committee congratulated the representative of the State
party on his introduction of the report and for providing the Committee with
additional information, and praised the efforts m&de by the Ukrainian SSR to amend
its legislation so as to ensure greater respect for human rights. Having noted
that the initiril report was both clear and dense,  thouqh very succinct, they asked
for some clarifications on certain aspects, both general and specific, of the
application of the Convention against Torture in the Ukrainian SSR.

510. Generally speaking, the members asked for details on the machinery for
applying the Convention in domestic law and on the possibilities of cit ing i ts

proviaions in court. In addition, they recalled that the Ukrainian SIR had entered
some reservations on the subject of articles 20 and 30 of the Convention and had
not made the declarations provided for in articles 21 ucd 22,
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511. Information was requested on the organioaticn of the judiciary end on the
d i v i s i o n  of powers of  the courts  according to offcmxie. Questions were aloo asked
concerning the guarantees of the independence of the judicisry,  the relationship
between the prosecutor and the investigators and the practical steps that had been
taken to implement article 56 of the Constitution, Clarifications were requested
on the right to redress of persons stating they had been victims of cruel, inhuman
or degrading treatment. Lastly, members expressed the view that the average
duration of the pre-trial detention provided for in Ukrainian legislation was
excessive and askecl  for more information on the subject.

512. Members of the Committee also wished to know how the rights of the defence
were ensured during criminai trials, how legal aid was granted, if there were
enough lawyers in the Ukrainian SSR, what penalties were provided for the offences
of torture and whether the Qovernment  of the Ukrainian SSR was encountering sny
difficulties in applying the provisions of the Convention against Torture.

513. With respect to the application of article 1 of the Convention, members of the
Committee asked whether the term “violence” used in the report covered the
def in i t ion  o f  torture given  in  tha t  ar t i c le , whether forms of corporal punishment
existed in the Ukrainian SSR and what legislative provisions had been adopted to
limit the application of the death penalty.

514, With regard to the application of article 2 of the Convention, members of the
Comznittee  wished to know what was the legal rule establishing the principle that
the orders of a superior officer or of a public authority could not be invoked as a
jus t i f i ca t ion  o f  tor ture .

515. In connection with article 3 of the Convention, some members of the Committee,
who had noted certain contradictions bstween paragraphs 32 snd 33 of the report,
asked whether the Ukrainian SSR regarded itself ~1s competent in the event that an
individua.‘. to which it had granted asylum was accused of having engaged fn torture
in another country. They asked for details of the relationship between article 36
of the Constitution and the obligation imposed by the Convention in its article 3.

516. With respect to article 4 of the Convention, some members askecl what were the
provisions of articles 165 to 167, 175 and 180 of the Criminal Code in general, and
of art icle 175 in particular, what authority WOB entitled to reach a decision
concer:?ing the mental health of persons committed to a psychiatric institution,
whether there was any appeal against such a decision and who chose the psychiatrist
responsible for judging the mental health of a person.

517. With reference to erticles 5, 7 and 8 of the Convention, detailed information
was requested on the jurisdiction of the Ukrainian SSR, on the general application
of  the  wdeaere u luw rule , find on the practical  application of  art icle  8
of the Convention.

518. With reference to the application of article 9 of the Convention, some members
of the Committee pointed out that the obligation to assist other States in
connection with criminal procetldings  placed upon the Ukrainian SSR by the
Convention was distinct from any obligations it might have contracted under
international  treaties.

519. In connection with articles 10 to 15 of the Convention, members of the
Committee asked whether the personnel responsible for ensuring respect for the law
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received specific information on the prohibition of torture and on ways of
identifying victim6 of torture and whether medical personnel was trained in the
treatment to be given to such victims. Having noted with satisfaction that the
legal system of the Ukrainian SSR provided for full compensation for any harm,
including moral harm, done to the victims of torture, Borne members wished to know
whether there was also any provision for medical rehabilitation. They wished to
know the contents of the decision by the plenary assembly of the Supreme Court on
27 December 1985, the number of convictions for torture and the penalties applied
thereto. On the subject of articles 12, 13 and 14 of tho Convention, some member6
wished to know how many cases had been prosecuted and what the results of the
criminal proceedings had been. They also wished to know whether stcltements or
confession6 obtained by the use of violence, threats or any other illegal measure
could be admitted as evidence in legal proceedings.

520. The representative of the State party, replying to the general questions
raised by members of the Committee, referred to the relationship between the
Convention against Torture and his country’s domestic legislation and pointed out
that the Criminal Code and the Code of Criminal Procedure contained no general
norms regarding the primacy of international treaties. However, in the Civil Code,
the Family  Code and other legislative acts it had been proposed that, where there
was a conflict between international and domestic law, the international treaty
would prevail. It was always permitted to refer to international obligatiOnB  in
judicial procedure. He assured the Committee that, in the preparation of future
leg i s la t ion , the rule of the primacy of international treaties would be enshrined
in  law.

521. The representative of the State party described in detail the judiciary
system, indicating that, in the Ukrainian SSR, a judicial reform process was under
way with a view to implementing the principle of the separation of powers and
ensuring that judges were genuinely independent. He said that there were no
discipl inary tr ibunals  g.er se. When necessary, a judge’s colleagues on the bench
would meet to consider any alleged breaches of his professional ethics in the
conduct of hi6 work. He confirmed that there were no political prisoners in the
Ukrainian SSR. With regard to overcrowding in prisons, he pointed out that over
the past three years the prison population had been halved to 88,000. The legal
norm was a minimum of two square metres per person and two and a half square metres
for minors. There was therefore no overcrowding, and the situation would improve
further in the longer term.

522. Turning to the questions concerning custody, preventive detention, the rights
and obligations of investigators and the division of authority between
investigators and prosecutors, he informed the Committee that persons could be
detained only when there were grounds for assuming that a crime had been committed
or when there was a likelihood that a person would try to escape the jurisdiction
of the court or might substantially affect the course of justice. If there were no
such groucds, other methods were used: for example, restriction on the person’s
right to l eave  a particular locali ty without the invest igator’s  permission. The
investigators were bound to conduct theit investigations and the procurator6 were
bound to oversee  the whole investigation process, regardless of whether the
investiqatinq  body was an organ of the Ministry of Internal Affairs, the
Procurat.or’s  office or the Committee for State Security. It was currently being
considerefi to merge investigating bodies into one single system with a view to
s t reng than inq  leqality  and  the  r igh t s  of  su spec t s  and  accused .
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523. As for cases involving breaches of discipline, he Said that out of the
365 people investigated for various breaches, 247 had been examined in 1989. Of
the remainder, seven had been sentenced for assault.

524. With reference to the questions raised in connection with article I of the
Convention, he stated that the term “torture” did not exist in Ukrainian
legi6latioA. The use of violence or humiliating treatment referred to in
legislation was, however, regarded as physical or mental torture. A special
chapter in the law on crime against the administration of justice established
liability for a whole range of unlawful acts, There were no corporal punishments
in the Ukrainian SSR and such treatment would be regarded as an act of violence
against the prisoner and be punished accordingly. As for the death penalty, he
stated that the trend was to move toward6 its abolition. The 17 capital offence6
enumerated in the old Criminal Code had been reduced to 6 in the new Code8 crimes
against the person, aggravated homicide, high treason, terrorism, rape of a minor
and sabotage. In practice, no death sentences had been carried out on women in
general in the past 15 years, and in the last 10 years there had been only one
case, involving a war crime dating from the Second World War, of a person over the
age of 60 being executed.

525. With regard to questions raised on article 2 of the Convention, the
representative pointed out that, under current legislation, the perscn ordering the
torture was as liable as the executor of that order. A s  f o r  the complaints  lodged
aga ins t  o f f i c ia l s , he said there had been about 30,000 complaints from people who
had served sentences, of which about 2 per cent or 2.5 per cent had been upheld.
He also provided the Committee with detailed information regarding solitary
confinement and explained that the law clearly regulated the actual duration of
custody; for administrative offences, a person could be hsld for no more than three
hours: where a person was suspected of having committed a crime, detention could
last no longer than three days. Furthermore, the Procurator must be notified of
the arrest within 24 hours.

526. The representative of the State party confirmed that article 3 of the
Convention against Torture would protect a person against extradition from the
Ukrainian SSR, although his case might not be covered by article 36 of the
Ukrainian Constitution.

527. With reference to article 5 of the Convention, the representative stated that
where the offence was committed on Ukrainian territory, all persons, whether
c i t i zens , stateless persons or aliens enjoying diplomatic immunity, were liable
under criminal laws of the Ukrainian SSR, Where the offence was committed abroad,
citizens of the USSR committing such crime were liable to prosecution on their
return. Currently, persons committing such offences were liable under Ukrainian
law, regardless of whether they were also liable to prosecution abroad. With
regard to foreignerc, he emphasieed that if the crime .!a$ not provided for in an
agreement between the Ukrainian SSR or the USSR and the foreign State, such persons
were not liable to prosecution for the offence. In that case, the laws of the
place where the offence has been committed were applicable.

528. Replying to the questions on article 10 of the Convention, the representative
informed the Committee that a special human rights training programme was being
run, under which practically all educational institutions gave special courses on
human rights which included the Convention against Torture in their curricula.
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529. Turning to the questions raised in connection with article  11 of the
Convention against Torture, the representative said that, for the moment, a lawyer
was not present when a person was taken into custody, An amendment to the
legislation according to which a lawyer could be involved from the moment a person
was taken in Custody was currently being considered. However, he further stated
that a lawyer was not normally present when a person was committed to a mental
hospital, although if the person requested the services of a lawyer, he could do
600 He confirmed that Such committal proceeding6 could be appealed and provided
detailed information on the circiunstances  in which 6 person could be committed to a
psychiatric  inst i tut ion. ii8 pointed out, in that respect, that since 1988 much
progress had been made in that fi.eld. The reprssent.ative also gave a detailed
description of the supervisory and monitoring function6 carried out by the
Procurator’s Office, the Committee against Criminality, the permanent commission of
peOple’6  deputies to be 68L up within the new Supreme SOVfet,  as ~$11 as by a
n&lber of non-governmental organisations.

530. With regard to articles 12 to 15 of the Convention, the representative
clarified the d8CiSiOn  of the Supreme Court of the Ukrainian SSR concerning

penalties against person6 exceeding their power6 or official authority. He further
explained that the definition of the term “violence” had been extended to cover the
il legal  deprivation of  l iberty)  striking;  beating;  acts  of  torture,  and acts
causing bodily harm, thus covering all acts of physical torture. He added that the
Supreme Court had expanded the definition to include p6ychological  violence too.
Thus that decision was a significant addition to the legislation, and was in
keeping with the Convention against Torture, which had inspired it directly.

531. Responding to other questions, he Said that compensation would be given for
both actual and direct damage tr, health and for any reduction in the ability to
work; that the Supreme  Court of the Ukrainian SS3 had in 1989 heard nine action6
seeking compensation for damage to health and that none of the cases involved
torture. He also provided the Committee with statistical data on the measures
taken  to  rec t i fy  pas t  i l l ega l i t i e s . Lastly, he confirmad that 8VidenC8  obtained as
a result of torture would, without reservation, be considered  inadmiSSibl8.

532. The members of the Committee thanked the representative of the Ukrainian SSR
for the replies given and for the report submitted. It was noted with great
S&tiSfaCt?On that legislative and other measures had been taken or were about to be
taken to improve human rights safeguards in general and the application of the
Convention aclainst Torture in particular. The Committee took note with
satisfaction especially of the changes envisaged by the forthcoming reform of the
penal legislation of the Ukrainian SSR and hoped that information on the outcome of
those changes would be included in the next periodic report.
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v, CONSIDERATION OF INFORMATION RECEIVED UNDER ARTICLE 20 OF THE
CONVENTION

533. In accordance with article 20, paragraph 1, of the Convention, if the
Committee receives reliable information which appears to it to contain well-ldunded
indications that torture is  being systematically practised in the territory of  a
State party, the Committee shall invite that 5tp.ce  party to co-operate in the
examination  of the information and, to this end, to submit observations with regard
to the information concerned.

534. In accordance  % :h rule 69 of the Committee’s rulas of procedure, the
Secretary-General shall bring to tihe attention of the Committee i.1formation  which
is,  or aapears  to be, submitter for the Committee’s consideration  under article 20,
paragraph 1, of the Convention.

535.  No information shall be received by the Committee if it concerns a State party
which, in accordonce with article 28, paragraph 1, of the Convention, declared at
the time of ratificat..on  of or accession to the Convention that it did not
recognise the competence of the Comm!ttee  provided for in article 20, unless that
State party has subsequently withdrawn its reservation in accordance with
article 28, paragraph 2, of the Convention.

536. The Secretary-General, in pursuance of rule 69 of the :ules of procedure,
brought to the attention of the Committee at its fourth seasion information that
had been submitted for the Committee’s consideration under article 20, paragraph 1,
of the Convention. The Committee’s work under article 20 af the Convention thus
commenced at its fourth session in four closed meetings.

537. In accordance with the provisions of article 20 and rules 72 and 73 of the
rules of procedure, all documents and proceedings of the Committee relatiny to its
functions under article 20 of the Convention are confidential and all the meetings
concerning its proceedings under that art.icle  are closed.
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VI. CONSIDERATION OF CCMfUNICATIONS  UNDER ARTICLE 22
OF THE CONVENTION

538. Under article 22 of the Convention against Torture and Other Cruel,  Inhuman or
Degrading  Treatment or Punishment, individuals who claim that any of their rights
;rnunerated in the Convention have been violated by a State party and who have
exhausted all available domestic remedies may submit written communications to the
Committee against Torture for consideration, Twenty-three out of 52 States that
have accsded to or ratified the Convention have declared that they recognise the
competence of the Committee to receive and consider communications under article 22
of the Convention. Those States are Algeria, Argentina, Austria, Canada, Denmark,
Ecuador, Finland, France, Greece, Hungary, Italy, Luxembourg,  the Netherlands,
New Zealand, Norway, Portugal, Spain, Sweden, Switeerland,  Togo, Tunisia, Turkey
and Uruguay. No communication may be received  by the Committee if it concerns a
State party to the Convention that has not recognieed the competence of the
Committee to do so.

539. Consideration of communications under article 22 of the Convention takes place
in closed meetings (art.  22,  para. 6). All documents perteining to the work of the
Committee under article 22 (submissions from the parties and other working
doLurnents  of the Committee) are confidential.

540. In carrying out its work under article 22 of the Convention, the Committee may
be assisted by a working group of not more than five of its members, which submits
recommendations to the Committee regarding the fulfilment of the conditions of
admissibility of communications or assists it in any manner which the Committee may
decide (rule 106 of the rules of procedure of the Committee).

541. A communication may not be declared admissible unless the State perty has
received the text of the communication and hes been given an opportunity to furnish
information or observations concorning the question of admissibility, including
information relating to the 8xhaustifi.n  of domestic remedies (rule 108, para. 3).
Within six months after a decision of the Committee declaring a communication
admissible has been communicated to the State party concerned, the State party
shal.1 submit to the Commtttee written explanations or statements clarifying the
case under ctnsideration  and the remedy, if any, which may have been taken by it
(rule 110, pare. 2).

542. The Committee concludes its consideration of a communication that has been
declared admissible by formulating its views thereon in the light of all
information made avail l e  to i t  by the petit ioner and the State party. The views
of the Committee are c .unicated to the parties  (art.  22,  pare,  7,  of  the
Convention and rule 111, para. 3).

543. Pursuant t:.o rule 112 of its rules OE procedure, the  Committee  shal l  inLlude  in
itti annual report a summary of the communications examined and, where apprC?rAate,
a summary of the explanations air<1  statements of the States parties concerned and of
its own views. The Committee may also decide to include in its annual report the
t e x t  oE i t s  views under  art.icle 22 ,  paragraph  7 , of the Cnnvf23tion and the text of
any decis ion declar ing a  communicat ion inadmiss ible  under  art ic le  22 of  the
Convention.



544. The Committee’s work  under article 22 of the Convention commenced at its
second session, At the outset, the Cvmmittee agreed that any member who withdraws
frvm the examination of a evmmunication under rule IV4 on the grounds set out in
rule 103, paragraph 1 (i.e.l if he has any personal interest in the case or if he
has participated in any capacity in the making of any decision on the c&se covered
by the cvexaunication)  should not be present during the Committee's consideration of
the communication.

545. At its second session, the Cvmmittee had before it the first three
cmmunicativns  submitted to it under article 22. It tvok activn on those
coanrunicatioas in conformity with rule 108. paragraph 3, of its rules of
procedure, The Cornnittee also decided to set up a working qrvup of three of its

ts (rule 106) to meet during its third session to assist the Committee in the
handling of the communications under article 22 of the Convention. The Working
Group met during the third session end made its recommendations to the Committee.

546. At its third session, the Cvmmittee resumed considerations of the three
~uxicativns that had been placed before it &t its second session. After
deciding under rule 105, paragraph 3, of its rules of procedure to deal jointly
with the cvxxaunications. the Coesnittee concluded its consideration by declaring

.them inadmissible gatiow Qg@pars No further corrrnunicativas  had been received by
the Cvmmittee undec article 22 by ke time of the adoption of the present report at
its fourth session.

543. The three cvasmunications in question were submitted by Argentinian citizens on
b&elf of their deceased relatives, also Arqentinian citizens, who allegedly had
been tortured to death by Argentine military authorities in June, July and
November 1976. They claimed that the enactment af Act. No. 23,521 of 8 June 1987
Iknown as the "Due Obedience Act’**  or "‘Ley de Obediencia Debida") and its
application to the legal proceedings in the cases of their relatives constituted
violations by Argentina of articles 2, 10, 13, 16, 19 and 20 of the Convention
agbinst Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.
'2his Act presumes, without admitting proof to the contrary, that those persons who
held lower military ranks at the time the crimes were emitted were acting under
superior orders: the Act therefvra exempts them from punishment. The immunity also
cowers superior military officers who did not act as cvsssander-in-chief,  chief of
xvne, or vbief of security police or penitentiary forces, provided that they did
not #emselves decide or that they did not participate in the elaboration of
criminal orders. The authors claimed that the enactment of that law conflicts with
the obligation of the State party under article 2 of the Convention "to take
effective legislative, administrative, judicial or other measures tv prevent acts
of torture in any territory under its jurisdiction". Far frvm enacting such
iegislativn, tte authors argued, the State party effectively pardoned those petsons
guilty of torture and violated the principle set forth in article 2, paragraph 3.
of the ConVention, which prvvides that "an order from a superivr officer or a
public authority may not be invoked as a justification of torture". The authors
similarly claimed that the prvelamativn  vf Act No. 23,492 on 24 December 1986
(known  as the "'finality Act” or '"Ley de Puntv Final") entailed violations of the
Convention.

54i3. The State party objected tv the admissibility of the communications, pointing
out that the Convention against Torture elrtered into force an 26 June 1987,
10 years after the events of detention and torture had occurred and also subsequent
to the enacment of the laws in question. It specifically invoked the principle of
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non-retroactivity of treaties enunciated in  article 25 of the Vienna Convention on
the LAW of Treatieb,

549, In declaring the communications inadmiesible um&, the Committee
recalled the principles of the judgment of Nuremberg and referred to article 5 of
the Univereal Declaration on Human Rights  and article 7 of the International
Covenant on Civil and Political Rights, which set forth the obligation of States to
take effective measures  to prevent torture and to punish acts of torture, However,
the Committee obeerved that its competence was defined by article 22 of the
Convention a~ limited to violationa  of the Convention and not extendrng to the
normu  CL general internstional  law. The Committee found that the Convention cannot
be applied retroactively and that it only has effect as from 26 June 1987. Thus,
the communications were found to be inadmieeible,

550, Having made that finding, the Committee, however, obeerved, in an
abiter&lun),  thAt the laws in question were “incompatible with the spirit and
purpose of the Convantion” and urged the State party not to leave the victims a!
torture and their dependants wholly without a remedy. “If c i v i l  ac t ion  for
compensetion is no longer possible because the period of limitation8  for lodging
ouch an Action has run, the Committee would welcome, in the spirit  of  art icle 14 of
the Convention, the adoption of appropriate maasurea to enablm adequate
compenf3At  ion”. The Committee indicated that it would welcome receiving from the
State party detailed information concerning (a) the number of successful claims for
compensation for victims of acts of torture during the “dirty w8r”, or for their
dependents, And (h) such pension schemes that mey exist, apart from compeneation,
for the victims of torture or their dependents, includiny  the criterit for
e l i g i b i l i t y  f o r  euch pensfoa, A reply from the State party was transmitted to the
Committee under cover of a note from the Permanent Kiseion  of Argentina to the
United Nations Office at Geneva, dated 12 March 1990.

551.  The text. of the Committee’s decisions is reproduced in annex V to the present
report. The text of the State party’o reply ie reproduced in annex VI.
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VII, ALXPTION  OF THE REPORT

552. In accordance with Rrticle 24 of the Convention, the Committee shall submit an
annual report on its activities to the States parties and to the General Assembly.

553. Since the Committee will hold its second regular session of each calendfir  year
in late November, which coincides with the regular session of the General Assembly,
the Committee decided to adopt its annual report at the end of its spring session
for appropriate transmission to the General Assembly during the sams calendar year.

554, Accordingly, at its 55th, 56th and 57th meetings, held on 3 and 4 May 1990,
the Committee considered the draft report on its activities at the third and fourth
seesion (CATICICRP.1 and Add.l-20,  CAT/C/CRP.Z and Add.1 and CATICICRP.3  and
Add.l-4). The report, as amended in the course of the discussion, was adopted by
the Committee unanimously. An account of the activities of the Committee at its
fifth session (12 to 23 November 1990) will be included in the annual report of the
Committee for 1991.

DfZicialds  of theOeneUal~r-~-essiQn  I
(A/44/46),
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ANNEX I

LA& of Stve 6-d o r  4cEaBaB_tn
Tow Crm

PJI Degmding  Trestmant 8s a t  4  Mav 199Q

Afghanistan

Algeria a/

Argentina 81

Australia

Austria a/

Belgium

Belie9

Bolrvia

Brazil

Bulgaria

Byelorusaien  Soviet
Socialist Republic

Cameroon

Canada B/

Chile

China

Colombia

Coata Rica

Cuba

Cyprus

Czechoblovakia

Denmark a/

Doininican  Republic

Ecuador a/

Ewpt
Finland a/

France a/

4 February 1985

26 November 1985

4 February 1985

10 December 1985

14 March 1985

4 February 1985

4 February 1985

23 September 1985

10 June 1986

19 December 1985

23 August 1985

23 September 1087

12 December 1986

10 April 1985

4 February 1985

L7 January 1986

9 October 1985

8 September 1986

4 February 1985

4 February 1985

4 February 1985

4 February 1985

4 February 1985

1 April 1987

12 September 1989

24 September 1986

8 August 1989

29 July 1987

17 March 1986 b2/

28 September 1989

16 December 1986

13 March 1987

19 December 1986 b/

24 June 1987

30 September 1988

4 October 1988

8 December 1987

7 July 1988

27 May 1987

30 March 1988

25 June 1986 p/

30 August 1989

18 February 1986

-lOl-



Gabon

Qambia

Qerman  Democratic Republic

Germany,  Federal  Republic of

Qreece 41

Guatemala

Ouinea

Quyana

Hungary 81

Iceland

Indonesia

Israel

I ta ly  BI/

Libyan Arab Jamahiriya

Liechtenstein

Luxembourg a/

Mexico

Morocco

Netherlands 01

New Zealand 81

Nicaragua

Nigeria

Norway 11

Panama

Paraguay

Peru

Philippines

Poland

Portugal .a/

Senegal

Sierra Leone

21 January 1986

23 October 1985

7 April 1986

13 October 1986

4 February 1985

30 May 1986

25 January 1988

28 November 1986

4 February 1985

23 October 1985

22 October 1966

4 February 1985

27 June 1985

22 February 1985

18 March 1985

8 January 1986

4 February 1985

14 January 1986

15 April 1985

21) July 1988

4 February 1985

22 February 1985

23 October 1989

29 May 1985

13 January 1986

4 February 1985

4 February 1985

18 March 1985

Y September 1987

6 October 1988

5 January 1990 h/

10 October 1989

19 May 1988

15 April 1987

12 January 1989

16 Kay 1989 b/

29 September 1987

23 January 1986

21 December 1988

10 December 1989

9 July 1986

24 August 1987

12 March 1990

7 July 1988

18 June 1986 h/

26 July 1989

9 February 1989

21 August 1986
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Somalia

Spain 81

Sudan

Sweden a/

Switzerland a/

Togo .a/

Tunisia LI/

Turkey 81

Uganda

Ukrainian Sovist
S-xi&list  Republic

Union of Soviet Socialist
Republics

United Kingdom of
Qreat Britain and
Northern Ireland ~1

United States of America

Uruguay 81

Verssuela

Yugoslavia

4 February 1985

4 June 1986

4 February 1985

4 February 1985

25 March 1987

26 August 1987

25 January 1988

27 February 1986

10 December 1985

15 March 1985

18 April 1988

4 February 1985

15 February 1985

18 April 1989

24 January 1990 h/

21 October 1987

8 Januery 1986

2 December 1986

18 November 1987

23 September 1988

2 August 1988

3 November 1986 p/

24 February 1987

3 Msrch 1987

8 December 1988

24 October 1986

01 Made the declaration under articles 21 and 22 of the Convention.

k/ Accession.

E/ Made the declaration under article 21 of the Convention.
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ANNEX II

a t  TorW

Mr. Alfred0 R. A, BENGZON Philippines

Mr. Peter Thomas BURNS Canada

Ms. Christine CHANET Prance

Ms. Socorro DIAZ PALACIOS Mexico

Mr. Alexis DIPANDA MOUELLE Cameroon

Mr. Ricardo GIL LAVEDRA Argentina

Mr. Yuri A. KHITRIN Union rf Soviet
Socialist Republics

Mr. Dimitar N. MIKHAJ.LOV Bulgaria

Mr. Bent SBRENSEN Denmark

Mr. Joseph VOYAME Switzerland

1991

1991

1991

1991

1993

1991

1993

1993

1993

1993
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S t a t e  party

Mghaniaten

Argent  ins

Auatr la

B,li?kO

Bul9ar  la

Byolntuaaian  S o v i e t
eoolalist  Rapubllc

Cameloon

Canada

Denmark

E9YQt
Pranoe

Oerman  Democratic
RlQUOlkl

Hungary

buxembourq

nar lco
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ANNEX 111

@&a  Ot aubmiaalon  of rroorta bv Btatre partlo@  under  rrtlclr lg
a the  Conven t ion  II at 6 May 1990

Date of entry
lnto Coma

26 June 1907

26 Junr,  1987

28 Auquat  1987

26 June 19117

26 June 1987

26 June 198;

26 J u n e  1987

24 July 1987

26 June 1967

26 June 1967

26 June 1967

9 Ootobec  1987

26 June 19e7

29 OotoboI iYB7

26 June 1967

26 June 1907

23 September 1967

26 June 1987

26 June 1967

20 November  19117

26 J u n e  1987

2 6 J u n o  1987

18 DeQombec  1967

16 Juno 1987

26 June 1987

26 June 1987

26 June 19S7

Inltlal  report
gate due

25 June 1988

25 J u n e  1988

27 Auquat 1988

25 June 1988

25 Juno 1988

25 June 1988

25 Juno 19ue

23 July 19eu

25 June 1986

25 Juno 1988

25 June 1986

8 Ootober 1989

25 June 1988

20 Oetobek  196L1

25 Juno 1988

25 Juno 1988

22 Sapternber  1988

25 June 1988

25 June 1988

19 Novambet A966

25 June 1988

25 June 1968

17 Deoember 1968

25 June APBI

25 June 1960

25 June 1988

25 June lYSS

Date of
rubmlarlop

15 Deosmbrr  1988

10 Novambar 1908

11 January 1969

15 F e b r u a r y  1989

16 January 19119

26 July 1966

26 July 1488

30 June l9ee

19 Deaember  19S6

25 October  1988

10 Auquat 1980

21 July 1988

26 July 19eY
28 April 1989

30 Dctobrr  A989

19 Match  1990

23 June 1988

14 April AYRY

11 January LYYO

6 Docember  1986

Inltlal  tepocte  d u e  in 1989

30 October 1968 29 O c t o b e r  1919 21 SaQtember  1969

3 November 1988 2 Novemboc b983 1 Drcrmbrr 19HO

7 January APSS 6 January 1989 24 April 1909

6 August  19118 5 Auquat 19SY 21 NoVoebrr 19UY

29 April  1966 28 r(pril 1 9 8 9
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CAT/C/S/Add. lZ/Rev.l
CAT/C/S/Add. 10

CAT/C/$/Add. 14

CAT/C/5/Add,  16
CAT/C/J/Add. 15

CAT/C/S/Add, 4

CAT/C/S/Add. 5

CAT/C/S/Add.2

CAT/C/  S/Add. 13

CAT/C/$/Add. 9

CAT/C/5/Add, 7

CAT/C/ S/Add. 3

CAT/C/Add.6
CAT/C/Add.lU

CAT/C/5/Add.  19
(Roplaolnq  Add.e)

CAT/C/$/Add. 21

CAT/C/5/Add.  1

CAT/C/)/Rdd.  17

CAT/C/S/Add. 20

CAT/C/S/Add. 11

C A T / C / l / A d d .  2

CAT/C,“)/hdd.  5

CAT/C/‘I/Add.  L

CAT/C/7/Add.4



4 wmbb6r 1999

17 Junr  1989
5 August  19&Y

22 occobrt  LO89 25 ‘3ctabet  1999 CATr/C/7/hdd.Y

31 Auqust  2989 24 Aprrl 1990 Cwr/C/f/M&b

rn‘tkal ret30- - rtn due 1n 19YU

12 actabet  19d9
7 sapt-bp 1989

28 *tam 1989

29 Sapteabet 198P
9 Bweabec 1989

11 February 1989
15 3un5 1989

20 Jamwy 1989

Pi august 1989
11 marca 1989

7 .Yanaary 1989

rL October  1990

b sept*lbar 1990

27 Oc?abet A990

28 segwt8bRt  1990
(I Noveaber  1990
10 February  S99u
14 June 1990

19 January 19oP 14 march 1990 cm/W9/1Ld6.L

24 *uqust 1990

10 Warcb  1990

6 Jmruty 1999



ANNEX IV

1. This section should contain information about the main ethnic and demographic
characteristics of the country and its population , ae well au such oocio-economic

and cultural indicators a8 per capita income,  grosc national product, rate of
in f la t ion ,  ex terna l  debt ,  ra te  o f  unemployment,  l i t eracy  ra te  and  re l ig ion .  I t
should @so include information on population by mother tongue, life expectancy and
infant mortality.

1 strw

2. Thirr section should  describe briefly the political history and framework, the
type of government and the organisation of the executive, legiolative and judicial
organs.

3. This section should contain information on:

(a)  Which judicial , atiinistrative  or other competent authorities have
jurisdiction affecting human rightrt

(b) Whet remedies are available to an individual who claims that any of his
rights have been violated; and what eyrrteme  of compensation and rehabilitation
exist  for victims;

(c) ‘Whether any of the rights referred to in the various human rights
instruments are protected either in the Constitution or by a reparate bill of
rights and, if ISO, what provisions are made in the Constitution or bill of rights
for derogations and in what circumstances;

(d) Whether the provisions of the various humaE  rights inctruments  can be
invoked before, or directly enforced by, the courts, other tribunals or
administrative authorities or whether they must be transformed into internal laws
or administrative regulations in order to be enforrccd by the authorities concerned,

4. This section should indicate whether any special efforts have been made to
promote awareness among the public and the relevant authorities of the rights
contained in the various human rights instruments. The topicc to be addressed
should include the manner and extent to which the texts of the various human rights
instruments have been disseminatedt whether such texts have been translated into
the local language or languages, what government agencies  have responsibi l i ty for
preparing reports and whether they normally receive information or other inputs
from external sourcex# and wheth:!r  the contents or the reports are the subject of
pub1 ic debate.
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tee -to & arule 2 2  o f  u
e  D C r u e l .  o r  Dm

Treatmegtot

concerning

sbvr 0. R,,  M. M. and M, S.  [names deleted]

-8 Authors’ deceased relatives

state--r A r g e n t i n a

pclte o f  mt2 2  N o v e m b e r  1 9 8 8

The Committee against Torture established under article 17 of the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

w 23 November 1989

A.&&6  the followingr

A .  DQcisionto-**

tee anainst_  Torw I

m that communications Nos. 111908, 2/1986 and 3/1988 refer to
closely  related events said to have taken place in Argentina in 1976, and to the
enactment of certain legislation in December 1986 and v ,re 1987,

furthaf  that the three communications can appropriately be dealt
with together,

1. L!&&R, pursuant to rule 105, paragraph 3, of its rules of procedure, to
deal jointly with these communications;

2. Plurther that this decision shalr be communicated to the State
party and the authors of the communications.

* Pursuant to rule 104 oE the CommiLtee’s  rules of procedure,
Mr. Gil Lavedra did not take part in the consideration of the communication6 or in
the decisions adopted by the Committee, at any stage. He war not present during
the Con?mittee’s deliberations or decision-making.

** Made public by decision of the Committee.
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B. DBcision o n  admfesibilftv**

1. The authors of the communications are 0. R;: M. M. and M. S., Argentinian
citizens residing in Argentina, writing o n  beha l f  o f  the ir  deceased re la t ives
M. R,, J. M. and C. S., who were Argentinian  citieens and were allegedly tortured
to death by Argentine military authorities in June, July and November 1976,
raspectively. The authors are represented by counsel.

2.1 ‘ihu authors claim t!lat the enactment of Act No. 23,511 of 8 June 1987 (known
as the “Due Obedience Act”  or “Ley de Obediencia Debida”) and its application to
the legal  proceedings in the cades of  their relatives constitute violations by
Argentina of art icles  2,  10,  13, 16, 19 and 20 of the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment. S i m i l a r l y ,  i t  is
also claimed that the proclamation of Act No. 23,492 of 24 December 1986 (known as
the “Finality Act” or “Ley de Punto  Final”) entails violations of the Convention.

2.2 The Convention against Torture was signed by the Government of Argentina on
4 February 1985, ratified on 24 September 1986’and entered into force on
26 June 1907. Article 2 of the Convention proviCes in partt

�1 l Each State Party shall  take ef fect ive  legislative,  administrative,
judicial or other measures to prevent acts of torture in any territory under
i t s  jur i sd ic t ion .

( 1. . .

I. . * An order from a superior officer or a public authority may not be invoked
a8 a  ju s t i f i ca t ion  of  tor ture .”

2.3 It is claimed that Act No. 23,521 is incompatible with Argentina’s obligations
under the Convention, The Aot presumes , without admitting proof to the contrary,
that those persons who held lower military ranks at the time the crimes were
committed were acting under superior orderst the Act therefore exempts them from
punishment. The immunity also covers superior military officers who did not act as
commander-in-chief, chief of lone, or chief  of  security  police or penitentiary
fat ces, provided that they did not themselves decide or that they did not
participate in the elaboration of criminal orders.

2.4 With regard to the time frame of application of the Convention, the authors
acknowledge that their relatives were tortured to death during the prior Argentine
Government, before the entry into force of the Convention. They challenge,
however, the compatibility of the Due Obedience Act with the Convention. Al though
Act. No. 23,521 was enacted before t;ne entry into force of the Convention against
Torture, the authors refer to article 18 of the Vienna Convention  on the Law of
Treaties (in force 27 January 1980), which provitas that!

“A State is obliged to refrain from acts which would defeat the object or
purpose of a treaty when (a) it has signed the treaty or has exchanged
instruments constituting the treaty subject  to ratif ication .  ..”

Both signature and ratification of the Convention against Torture by Argentina took
place prior to the enactment of Act No. 23,521.
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2.5 At issue ie also thk compatibility with the Convention against Torture of Act

No. 23,492, of 24 December 1986, known ae Law of “Punto  Final”, which established a
deadline of 60 days for commencing new criminal investigations with regard to the
events of  the oo-called “dirty war” (wx). This deadline expired on
22 February 1987.

3. By decisions under rule 106 of its rule of procedure, the Committee against
Torture transmitted the three communications to the State party requesting
information concerning the question of the admissibility of the communications.

4.1 On 14 July 1989, the State party objected to the admissibility of the
communications on the grounds  that all the events in question, including the
enactment of the laws challenged  by the authors took place prior to the entry into
force of the Convention against Torture.

4 .2  In  par t i cu lar , the State party refers to article 28 of the Vienna Convention
on the Law of Treaties which stipulates:

“Unlees  a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or fact
which took place or any situation which ceased to exist before the date of the
entry into force of the treaty with respect to that party.”

4.3 In this connection, the State party observes  that this provision merely
codifies the existing customary  law with regard to the non-retroactivity of
t r e a t i e s . It refers to decision&!  of the Permanent Court of International Justice \
(series A/B, No. 4, 24) and of the International Court of Justice (reports, 1952,
40) holding that a treaty only applies retroactively if such an intention is
expressed in the treaty or may be clearly inferred from its provisions.

4.4 In respect  of  this  provis ion, the International Law Commission has observed;

II * . . in numerous cases under the European Convention for the Protection of
Human Rights and Fundamental F r e e d o m s , the European Commission of Human Rights
has held that it is incompetent to entertain complaints regarding alleged
violations of human rights eaid to have occurred prior to the entry into force
of the Convention with respect to the State in question.” 81

4.5 The State party places Acts Nos. 23,492 and 23,521 in this context, since
their scope of application extends from 24 March 1976 to 26 September 1983 and the
Convention against Torture came into force on 26 June 1987.

5.1 The State party further contends that the authors have failed to exhaust
domestic remedies, and indicates that all victims  of crimes have a right to
compensation for the physical and moral injury suffered and that Act No. 23,492
recognises this  r ight  in art icle  6,  which specif ical ly provides that  “the
extinction of penal action pursuant to article 1 does not affect civil proceedings”.

5.2 Moreover, article 30 of the Criminal Code stipulates that the obligation to
indemnify takes precedence over all other ObligAtiOn6  incurred by the person
responsible subsequent to the crime, including payment of the fine, while
article 31 stipulates that the obligation to pay compensation is jointly shared by
all those responsible for the crime. Thus, both the victims  and their relative6 as
well as any third parties who might have suffered injury, even indirectly, are
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entitled to full compensation. Article 1112 of the Argentine Civil Code StipulAteS

that  public  off icials  guil ty  of  culpable omission in the course of  their  duties  are
liable to pay compensation. As far  as the l iabil i ty of  the State is  concerned,
art icles  43 and 1113 clearly st ipulate that  the State is  responsible for  i ts  agents.

6.1 Counsel for the authors, in an undated eubnission  received OL
12 September 1989, ccatrets  the State purty’a  observatfons and reiterates that
“what is being challenged is the application of the DUB Obedience Act to the
accused, as well as the very existence of that law , which breaches the Convention
against Torture”.

6.2 With regard to the requirement of exhaustion of domestic remedies, counsel
contends that there are no effective remedies, in particular with regard to
compensation. Although the government in principle accepts its liability to pay
compensation, in practice it allegedly prevents injured parties from obtaining
compensation from the military courts, thus requiring them to pursue other
channels, through the civil courts. Counsel further explains that “the distinction
between civil and criminal action has not been‘accepted in our codes of procedure,
which for the purpose6 of compensation for the consequences of a crime provide that
proceeding6 must be continued in the same kind of court. Failure to do so has been
regarded by our foremost procedural experts a8 a violation of the right to a
defence. When the return to democracy began, the direct  victims  and/or their
representatives plunged into criminal proceedings in order to ensure the
investigation of  the facts, the punishment of those responsible, the search for
missing persons (which is still continuing) and the discovery of the truth about
what actually happened. In addition there was a need for a statement by the
crf.F:inal courts confirming the existence of the reported events and the form they
took. Those who began proceedings to seek compensation came up against the
requirement that the civil courts should be used, and the rejection of all the
c i v i l  cases”.

7.1 Before considering any claims contained in a communication, the Committee
against Torture Shall, in acco6dance with rule 107 of its rules of procedure,
decide whether or not it is admissible under article 22 of the Convention.

7.2 With regard to the prohibition of torture, the Committee recalls the
principles of the judgment of Nuremberg, and refers to article 5 of the Universal
Declaration of Human Rights and article 7 of the International Covenant on Civil
and Yo?itical Rights, al l  of  which consti tute n o r m s  of  international  law recognised
by most States Members of the United Nations, including Argentina. Thus, even
before the entry into force of the Convention against Torture, there existed a
general rule of international law which Should oblige all States to take effective
measures to prevent torture and to punish acts of torture. In t!lis context,  i t
would seem that Argentine Act No. 23,521 on “due obedience” pardons the act6 of
torture that occurred during the “dirty war". Nevertheleae, the Committee is bound
to observe that its competence with respect to communications is defined by
article 22 of the Convention against Torture, whereby that competence is limited to
violations of this Convention and does not extend to the norms of general
international law.

7.3 With regard to the temporal application of the Convention, the Committee
recalls that the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment entered into force on 26 June 1987. fn this connection,
the Committee observes that the Convention only has effect from that date and
cannot be applied retroactively. Therefore, the promulgation of the “Punto  Final”
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Act on 24 December 1986 and the enactment, on 8 June 1987, of the “Due  Obedience”
Act could not, v,have violated a Convention that had not yet
entered into force.

7.4 The only issue remaining before the Committee is whether there have been any
violations of the Convention subsequent to its entry into force. A question arises
concerning the immediate application of the provisions of the Convention, for
etxsmple,  with regard to the right of victims of torture to a remedy. Article 13
provides in parta “Each  State party shall ensure that any individual who alleges
he has been subjected to torture in any territory under its jurisdiction has the
right to complain to, and to have his case promptly and impartially examined by,
its competent authorities”. Although the authors have not invoked article 14 of
the Convention, the Committee m shall exemine  whether issues arise under
this  art icle,  which st ipulates  in part ! “Each State party shall ensure in its
legal system that the victim of an act of torture obtains redress and has an
enforceable right to fair and adequate compensation, including the means for as
ful l  rehabil i tat ion as  possible. In the event of death of the victim as a result
of an act of torture, his dependants shall be entitled to compensation”.

7.5 The Committee observes that ‘@torture*’ for purposes of the Convention can only
mean torture that occurs subsequent to the entry into force of the Convention.
Thus, the scope of articles 13 and 14 of the Convention does not cover torture that
took place in 1976, 10 years before the ent.ry into force of the Convention, and the
right to redress provided for in the Convention necessarily arises only with
respect to events subsequent to 26 June 1987.

8, The Committee therefore decides:

(a) That the communications are inadmissible sons mr

(b) That this decision shall be communicated to the State party and to the
authors through their counsel.

9. The Committee observes, however, that even if the Convention against Torture
does not apply to the facts of these communications, the State of Argentina is
morally bound to provide a remedy to victims oi torture and to their dependants,
notwithstanding the fact that the acts of torture occurred before the entry into
force of the Convention, under the responsibility of a m government, which
is not the present Qovernment  of Argentina. The Committee notes with concern that
it was the democratically elected post-military authority that enacted the Punto
Final and the Due Obedience Acts, the latter after the State hod ratif ied the
Convention against Torture and only 18 days before the Convention entered into
force. The Committee deems this to be incompatible with the spirit and purpose of
the Convention. The Committee notes that, as a result, many persons  who committed
acts of torture remain unpunished, including the 39 senior officers pardoned by
decree of the President of Argentina on 6 October 1989, who were to have been tried
by the civil courts. This policy is in stark contrast to the attitude of the State
towards the victims of the “dirty war” of 1976-1983. The Committee urges the State
party not to leave the victims of torture and their dependants wholly without a
remedy. If civil action for compensation is no longer possible because the period
of limitations for lodging such an action has run out, the Committee would welcome,
in the spirit of article 14 of the Convention, the adoption of appropriate measures
to enable adequate compensation.
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10. The Committee would also welcome receiving from the State party detailed
information concerning (a) the number of successful claims for compensation far
victims of acts of torture during the “dirty war”, or for their dependante, and
(b) such pension schemes that may exist, apart from compensation, for the victims
of torture or their dependants, including the criteria for el igibi l i ty for  such
pension.

81
No. 9p. 4 4 .(A/6309/Rev.l),

-113-



ANNEX VI

.o f  Arw

In respect of the request of the Committee against Torture for information
contained in paragraph 10 of the Committee’s decision on admissibility in
communications Nos. l/1988, 2/1988 and 3/1988 (see annex V above), the following
reply from the State party was transmitted to the Committee under cover of a note
from the Permanent Mission of Argentina to the United Nations Office at Geneva,
dated 12 March 19901

The claims for damages lodged by victims of events that occurred while
the last Be government was in power are of a comprehensive nature as
regards the subjects covered. In other words, no records are kept from which
to determine how many claims were based on acts of torture, although most of
them were.

Such claims are heard in the federal courts throughout the country.

Information on cases within the jurisdiction of the federal capital is
centralized  and readily accessible, since in all cases the National Treasury
Attorney’s Office has taken responsibility for representing the State, in
accordance w:ith  the provisions of Decree No. 1895184.

In 229 cases in which the National Treasury Attorney’s Office represented
the State pursuant to the above-mentioned Decree, actions were brought for
damages or compensation for moral injury as a result of detention fn the
following circumstanceat deprivation of liberty in the custody of the
National Executive Power, deprivati?n  of liberty without action by the
National Executive Power, disappearance of persons and inclusion in the
inst i tut ional  acts  of  1976.

In 92 cases, the action was declared to have lapsed on the grounds that
the claimants had not prosecuted it. Thus, out of an effective total of
137 cases, in 30 the application of the statute of limitations claimed by the
State was rejected; some of the cases have already ended with a ruling in
favour of the claimants and in others substantive proceedings are continuing,
with the strong likelihood of a decision favourable to the claimants.
Sixty-one claims fell under the statute of limitations and in one other a plea* .of res~udrcata  was accepted. A further 45 cases are sub.

In the cases brought before other courts, representation of the State was
not centralieed  but entrusted to members of the Public Prosecutor’s Department
in the various courts. Consequently information on these cases is not at
present available. The Argentine Government would be grateful if the
Committee would inform it of its interest in thir; respect in order that it may
make appropriate arrangements for this purpose.

In any event, and without prejudice to what was stated in the previous
paragraph, the claims in question have the same character-stics as those heard
in the course of the federal capital.
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On 30 October 1986, the National Congress adopted Act No. 23,466, which
was actually promulgated on 10 December 1986, Under this Act a
non-contributory pension is awarded to relatives of missing persons. The
beneficiaries of this pension are children under 21 years of age who produce
evidence bf the enforced disappearance of one or both parents (which occurred
before 10 December 1983) in a complaint filed with a competent judicial
authority, CONADEP, or the Under-Secretariat for Human Rights of the Ministry
of the Interior, The benefit also extends to the spouseI or a person
cohabiting in apparent matrimony for at least five years immediately prior to
the disappearance, together with minor children if any; parents and/or
siblings who are unfit for work and are not engaged in any gainful activity or
in receipt of any retiremrrnt pay, pension or non-contributory benefitsr  and
minor siblings who have lost both parents and who habitually lived with the
missing person before his disappearance.

To date 4,856 pension applications have been made under Act No. 23,466.
Of these, 3,558 have been granted, 160 have been rejected on the grounds that
they did not fall within the provisions of the Act, and 1,138 are being
processed.
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ANNEX VII

v f o r  t&m

CAT/C/Z/Add. 1

CAT/C/3/Rev.l

CAT/C/5/Add. 11

CAT/C/S/Add.l2/Rev.l

CAT/C/S/Add.13

CAliC/Vhdd.  14. .

CAT/C/5/Add. 15

CAT/C/S/Add. 16

CAT/C/5/Add. 11

CAT/C/5/Add. 18

CAT/C/l/Add.1

CAT/C/l/Add.2

CAT/C/ 0

CAT/C/L.4

CAT!C/SR.25-42

CAT/C/2/Add.2

Status of the Convmtion  against Torture and Other Cruel,
Inhuman  or Degrading Treatment or Punishment and
reservations, declarations and objections under the
Convention

Rules of procedure of the Committee

Initial report of the Union of Soviet Socialist Republics

initial report of Argentina

Initial report of the German Democratic Republic

Initial report of the Byeloruesian Soviet Socialist
Republic

Initial report of Canada

Initial report of Cameroon

Initial report of Switzerland

Additional information updating the initial report of the
Philippines

Initial report of Colombia

Init ial  report  of  Chile

Provisional agenda and annotations for the third
session: note by the Secretary-General

Draft  revis ion of  the general  guidelines for init ial
reports to be submitted by States parties: note by the
Secretary-General

Summary recotds  of the third session of the Committee

B. Fourtha

Status of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and
reservations, declarations and objections under the
Convention
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EYmixkl

CAT1C141Rev.l

CAT/C/5/Add. 19

CAT/C/S/Add. 20

CAT/Cl 5/Add. 21

CAT/C/7/Add.3

CAT/C/l/Add.4

CAT/C/7/Add. 5

CAT/C/P

CAT1C191Add.l

CAT/C/ 10

CAT/C/L.5

CAT/C/RR.  43-51

go-15475 1631-1632f  (E)

Title

General guidelines regarding the form and contents and
initial reports to be submitted by States parties under
article 19 of the Convention

Initial report of Senegal

Initial report of the Ukrainian Soviet Socialist Republic

Initial report of Spain

Init ial  report  of  Tunisia

Init ial  report  of  Csechoslovakia

Itlitial report of China

Note by the Secretary-General listing initial reports
that are due in 1990

Initial report of the Netherlands

PrLvisional agenda and annotations: fourth session

Action by the General Assembly at its forty-fourth
session. Draft consolidated guidelines for the initJ.al
part of the reports of States parties under international
human rights instruments: note by the Secretary-General

Summary records of the fourth session of the Committee

-117-



_,: . .

ii ". . .
I.,  :

I

LItha  la Unltod  Ntiiom, Now York lb47bJuty 18#)--5,W


