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1. INTRODUCTION

1 The Special Committee on the Charter of the United Nations and on the
Strengthening of the Role of the Organization was convened in accordance with
General Assembly resolution 44/37 of 4 December 1989 and met at United Nations
Headquarters from 12 February to 2 March 1990. 1/

2. In accordance with General Assembly resolutions 3349 (XXIX) of

17 December 1974 and 3499 (XXX) of 1% December 1975, the Special Committee was
composed of the following member States: Algeria, Argentina, Barbados, Belgium,
Brazil, China, Colombia, Congo, Cyprus, Czechoslovakia, Ecuador, Egypt,

El Salvador, Finland, France, German Democratic Republic, Germany, Federal Republic
of, Ghana, Greece, Guyana, India, Indonesia, Iran (Islamic Republic of), Irag,
Italy, Japan, Kenya, Liberia, Mexico, Nepal, New Zealand, Nigeria, Pakistan,
Philippines, Poland, Romania, Rwanda, Sierra Leone, Spain, Tunisia, Turkey, Union
of Soviet Socialist Republics, United Kingdom of Great Britain and Northern
Ireland, United States of America, Venezuela, Yugoslavia and Zambia.

3. The session was opened by Mr. Carl-August Fleischhauer,
Under-Secretary-General, the Legal Counsel, who represented the Secretary-General
and made an introductory statement.

4. Mr. Vladimir S. Kotliar, Director of the Codification Division of the Office
of Legal Affairs, acted as Secretary of the Special Committee and of its Working
Group. Mr. Andronico 0. Adede, Deputy Director for Research and Studies
(Codification Division, Office of Legal Affairs), acted as Deputy Secretary of the
Special Committee and of its Working Group. Mr. Manuel Rama-Montaldo, Senior Legal
Officer, Ms. Christiane Bourloyannis and Mr. Francesco Presutti, Associate Legal
Officers (Codification Division, Office of Legal Affairs), acted as assistant
secretaries of the Special Committee and its Working Group.

5. At its 131st meeting, on 12 February 1990, the Special Committee, bearing in
mind the terms of the agreement regarding the election of officers reached at its
session in 1981, 2/ and taking into account the results of the pre-session
consultations among its member States conducted by the Legal Counsel, elected the
Bureau of the Special Committee, as follows:

Chairman: Mr. Andreas Mavrommatis (Cyprus)
‘Chalrmen: Mr. Ferid Belhaj (Tunisia)

Mr. Boudewijn Dereymaeker (Belgium)

Mr. Siegfried Hoppe (German Democratic Republic)
Rapporteur: Mr. Norman M. Monagas (Venezuela)

| 6. The Bureau of the Special Committee also served as the Bureau of the Wirking
Group.

7. At the same meeting, the Special Committee adopted the following agenda
(A/AC.182/L.63):




1. Opening of the session.
2. Election of officers.
3. Adoption of the agenda.
4 . Organization of work.

5. Consideration of the questions mentioned in General Assembly resolution
44/37 of 4 December 1989, in accordance with the mandate of the Special
Committee as set out in that resolution.

6. Adoption of the report.

8. In accordance with paragraph 6 of General Assembly resolution 44/37, the
Special Committee, having received requests for observer status from the permanent
missions to the United Nations of Angola, Austria, Bulgaria, the Byelorussian
Soviet Socialist Republic, Cameroon, Canada, Chile, Cuba, Guinea-Bissau, Hungary,
Lebanon, the Libyan Arab Jamahiriyua, Mongolia, Morocco, the Netherlands, Oman,
Peru, Portugal, Senegal, Sweden, Thailand, the United Republic of Tanzania and the
Ukrainian Soviet Socialist Republic, took note of those rsquests and accepted the
participation of observers from those Member States.

9. Also at its 131st meeting, the Special Committee agreed on the following
organization of work: one meeting would be devoted to a general debate in the
plenary on all items concerning its mandate, as described in paragraphs 3 and 4 of
General Assembly resolution 44/37, and one meeting would be devoted to examining
the progress report of the Secretary-General on the elaboration of the draft
handbook on the peaceful settlement of disputes between States. 3/ The Special
Committee decided that its Working Group would devote 10 to 12 meetings to the
question of the maintenance of international peace and security, four or five
meetings to the question of the rationalisation of procedures of the United Nations
and two or three meetings to the question of the peaceful settlement of disputes
between States; two to six meetings were reserved. It was understood that this
distribution of meetings would be applied with the necessary degree of flexibility,
taking account of the progress achieved in the consideration of the items.

10. As to the question of the maintenance of international peace and security, the
Special Committee had before it document A/AC.182/L.60/Rev.1l, entitled “Fact-finding
by the United Nations to assist in the maintenance of international peace and
security”, submitted by Belgium, the Federal Republic of Germany, lItaly, Japan, New
Zealand and Spain: document A/AC.182/L.62/Rev.1, entitled “Fact-finding activities
by the United Nations in the context of the maintenance of international peace and
security”, submitted by Czechoslovakia and the German Democratic Re'.ublic; and
document A/AC.182/L.66, entitled “Fact-finding by the United Nations in the field
of the maintenance of international peace and security”, submitted by Belgium,
Czechoslovakia, the German Democratic Republic, Germany, Federal Republic of,

Italy, Japan, New Zealand and Spain. On the question of the tationalieation of the
procedures of the United Nations, the Special Committee had before it document
A/AC.182/L.43/Rev.5, submitted by France and the United Kingdom and entitled
"*Rationalization of existing United Nations procedures”: the proposal submitted by
the Union of Soviet Socialist Republics, as set out ia paragraph 101 of the report
of the Special Committee at its 1989 session; 4/ and document A/AC.182/L.67,

s ubmi tted by the Chairman. The Special Committee also had before it the progress



report of the Secretary-General on the preparation of a draft handbook on the
peaceful settlement of disputes between States (A/AC.182/L.64); it had before it as
“New issues for consideration in the Special

wall document A/AC.182/L.65, entitled
Committee”, subwitted by the Union of Soviet Socialist Republics.



Il.  GENERAL DEBATE

Statement of the Rapporteur

11. According to the decision taken at its 131st meeting on the organisation of
its work, the Special Committee held a general debate on 12 and 16 February 1990.

17.. One of the representatives taking part in the general debate expressed
satisfaction with the work of the Committee at its 1989 session and noted
particularly the adoption by the Committee of the document on the resort to a
commission of good offices, mediation or conciliation within the United Nations.
He also reaffirmed the support of hie delegation for the work on the drafting of
the handbook on peaceful settlement of disputes between States currently being
carried out by the Secretariat. The representative also observed that, in order to
contribute to the maintenance of international peace and security, it was necessary
to enuance the role of the Organization by adopting measures to enable it to
achieve its fundamental objectives. He referred to the annual report of the
Secretary-General to the General Assembly at its the forty-fourth session, &/ which
offered useful guidance in this respec.. Referring to the two revised working
papers on fact-finding were before the Special Committee, the representative
expressed the view that the work of the Special Committee based on them during the
current year, the first year of ths United Nations Decade of International Law,
would contribute wo the primacy of international law and enhance the effectivene: *
of the Organizatiun in dealing with the questions of maintenance of internatione.
peace and security. With respect to the revised working paper on the
rationaligation of existing procedures of the United Nations and the future work of
the Committee, the represer .ive was confident that the spirit of co-operation
would continue to prevail in the Special Committee and that a general agreement
could be reached in finding ways and means of enhancing the role of the
Organization.

13. Another representative taking part in the general debate observed that the
1990 session of the Special Committee was taking place against the background of a
further improvement in the international climate, which was characterized by
international co-operation, particularly in the solution of global problems. The
representative noted that there was a general agreement on the need t¢ enhance the
role of the Organisation and that tha Special Committee had an important role to
play in this respect, as already demonstrated by the tangible results of its recent
work. £n this context, the representative pointed out that the work on fact-finding
by the United Nations, which was currently being undertaken by the Special
Committee, was yet another example of efforts towards strengthening the role of the
Organieetion in the maintenance of international peace and security and considered
fact-finding as part of the peace-keeping and peace-making roles of the
Organiaation. It was his view that the developmeat of fact-finding capabilities of
the Organieation should be bassd on the Charter of the United Nations, taking into
account practical experience encompassing the functions of all principal organs of
the uUnited Nations, with due attention being paid to the !ncreasing role of the
Secretary-General.

14. Another representative taking part in the general debate outlined his
delegation’s views concerning various practical ways of enhancing the effectivenass
of the United Nations and later presented a working paper (A/AC.182/L.65), the text
of which is set out below for future consideration.



“NEW ISSUES FOR CONSIDERATION IN THE SPECIAL COMMITTEE

"Working paper submjtted by the Unien of Soviet Socjalist Republics

“l. The exchange of views between members of the Special Committee in 1989
revealed a positive response to the proposals which may become topics for
discussion at a later stage of the Committee’'s work.

"(a) Hays of expanding cco-operaton hetween the United Nations and
regional organizations. A s we undersand it, this may involve enhancing the
role of regional organisations in the efforts to create a healthier political
climate in various parts of the world, eliminate existing hotbeds of tension
and conflict, prevent the emergence of new ones, and resolve global problems,
as well as fostering the co-operation of regional organizations with the

United Nations and above 811 with its Security Council. Other proposals that
may also deserve consideration have to do with developing mechanisms and
safeguards of regional security. In our view, the permanent members of the

Security Council could act as guarantors in this respect, committing
themselves never to use force or the threat of force, to renounce such
practices as demonstrative military presence and supplying arms to conflicting
parties, it being generally agreed that these practices are among the factors
which serve to aggravate regaonal conflicts.

"(b) Broadening the peace-meking efforts of the Secretagcy-Ceneral of the
United Nations. The following recommendations regarding the activities of the
Secretary-General can be considered in this context;

"(1) Submitting information to the Security Council on =a regular basis,
including information of a conf idential 1¢ . «x 4, about developments
in any area of conflict or abou% othe' .a.... s that might be of
interest to the Council;

“(ii) Submitting on his own initiative reports *or consideration by the
Security Council on individual issues relating to the maintenance of
international peace and security, including disarmament;

“(iii) More frequent exercise of the Secretary-General's right under
Article 99 cf the Charter of the United Nations to bring to the
attention of the Security Council any matter which in his opinion
may threaten the maintenance of international peace and security)

“(iv) Making it a regular practice for the General Assembly to consider
thoroughly the Secretary-General's annual reports on the work of the
Organization and to take action, if need be, on the conclusions and
recommendations contained therein;

“The Secretary-General’'s proposal on the establishment under United
Nations auspices of a multilateral centre for reducing the risk of war could
also be examined in this context.

"We believe that formaliaing these understandings in a separate General
Assembly resolution or in a more general document would contribuce to the
enhancement of the Secretary-General’'s role in maintaining international peace
and security.



“2. Along with the proposals listed above, the following ideas may also be of
interest.

"(a) We proceed from the assumption that the Special Committee could in
principle undertake the task of elaborating a draft general instrument on
peaceful settlement of disputes, although a special preparatory body could
certainly be established for the purpose. The Special Committee might also
join in elaborating a wide-ranging, long-term programme on the development of
international law within the framework of the United Nations Decade of
International Law proclaimed by the General Assembly for the 1990s.

"(b) There could be practical value in considering in the Special
Committee the question of the ways and means of implementing the Charter of
the United Nations and the norms of international law as well as related
enforcement actions yis-a-yig a State that has breached the peace or failed to
comply with Security Councid 1 decisions. Consideration of this matter would be
especially appropriate in connection with the proclamation of the 1990s as the
United Nations Decade of International Law. In this context, consideration
should obviously be given to the question of the specific measure6 that might
be taken with a view to implementing the numerous positive decisions adopted
by the United Nations, and above all by the Security Council, to establish a
stable legal order.

"(¢c) Another question that is highly relevant today and could be
considered in the Special Committee has to do with provisional measures which
the Security Council may take in accordance with Article 40 of the Charter of
the United Nations in order to prevent an aggrava*ion of the situation and to
resolve dangerous crises and regional conflicts.

"(d) We are encouraged by the positive attitude towards the Soviet
proposals for strengthening the preventive functions of the United Nations, es
well as the desire for the Special Committee to explore the question of
broadening the sphere of application of preventive United Nations activities.
In our view, this could include the prevention of the potentially explosive
situations that are caused by internal socio-economic and other factors: the
Secretary-General's enhanced ability to perform information, consultative and
mediatory functions in order to avert the threat of war on a global or
regional scale) the formation under United Nations auspices of an extensive
network for monitoring, collecting and processing information on the situation
in areas of conflict, and so forth.

"(e) We are also interested in the idea that the Special Committee might
consider measures aimed at strengthening the collective security régime
provided for in the Charter of the United Nations.

"(f) The proposal that the question of the effectiveness of the United
Nations system as a whole be studied also deserves consideration,”

15. In presenting the above document, the representative pointed out that it had
been based on consultations held by his delegation in order to develop new ideas
for consideration by the Special Committee. He emphasised that the basic objective
of the working paper was to make use of the potential of the Special Committee for
the progressive development of international law and hoped that the working paper



would generate other proposals from Member States in addition to those contained in
his delegation’ s document.

16. Although the working paper was not considered during the session, two
delegations welcomed it and expressed support for the ideas contained therein. One
of them regarded the working paper as a concrete contribution towards exploring
ways and mean6 of enhancing the role of the United Nations.

17. At the end of the session, all the participants expressed their deep gratitude
and appreciation to the Chairman of the Special Committee, His Excellency
Ambassador Andreas Mavrommatis, for his excellent guidance, dedication and
outstanding contribution, with the efficient help of the members of the Bureau and
the Secretariat, to the successful outcome of the work.
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111. MAINTENANCE OF INTERNATIONAL PEACE AND SECURITY

Statement of the Rapporteur

18. In accordance with the decision of the Special Committee reflected in
paragraph 9 of documant A/AC.182/1990/CRP.3, the Working Group considered the
guestion of the maintenance of international peace and security at its 1st to 8th,
11th and 12th meetings, between 12 and 15 February and on 20 and 27 February 1990.

19. The Working Group had before it a revised version of a working paper
(A/AC.182/L.60/Rev.1l) submitted by Belgium, the Federal Republic of Germany, Italy,
Japan, New Zealand and Spain at the 1989 session of the Special Committee, which
read as followsr

"Fact-finding by the Unitec¢ Nations to assist in %he maintenance
of international peace and security

uy

"1. In performing its functions for the maintenance of international peace
and security, the United Nations should have full knowledge of all relevant
fa:ts. To this end it should consider undertaking fact-finding activities.
For the purpose of the present paper, fact-finding means any activity designed
to ascertain facts necessary for the making of decisions by the competent
United Nations organs in the field of the maintenance of international peace
and security.

“2. As soon as a potentially dangerous situation is identified, the United
Nations should consider sending a fact-finding mission to the relovant areas,
unless all the facts can be obtained through the use of the existing
information-gathering capabilities of the Secretary-General.

"3, Fact-finding missions may be undertaken to gain an impartial and detailed
knowledge of the facts. In deciding if and when a fact-finding mission should
be undertaken, the competent United Nations organ should also keep in mind
that the fact-finding mission can signal the concein of the United Nations as
a whole and serve as a means for building confidence. Precautions should be
taken so that the fact-finding mission results rather in defusing than in
aggravating the situation.

“4 . In accordance with the Charter of the United Nations, fact-finding
missions may be undertaken, in the context of their different rolas in
maintaining international peace and security, by the Security Council, the
General Assembly and the Secretary-General.

“5. The Secretary-General should consider undertaking fact-finding missions
in areas where in his opinion a dangerous situation may arise or exists. He
may, where appropriate, bring the information obtained to the attention of the
Security Council.



"6. Any State should consider bringing any situation potentially dangerous to
the maintenance of international peace and security, where the facts are
disputed, to the attention of a competent organ of the United Nations, which
should consider effective ways to ascertain such facts.

“7. Any request for the sending of a United Nations fact-finding mission by a
State concerned to its territory, should be given expeditious consideration.

"8. In deciding to whom to entrust the conduct of a fact-finding mission, the
Security Council and the General Assembly should give preference, in general,
to the Secretary-General.

"9, The Secretary-General should be encouraged to prepare and update lists of
experts in certain technical fields so as to have them available at any time
for fact-finding missions.

"10. Once the decision has been made to undertake a fact-finding mission, the
mission should be dispatched without delay.

“11. Fact-finding missions should be given clear terms of reference by the
sending United Nations organ. Upon completion of its task, each United
Nations fact-finding mission shall render such reports as may be determined by
the sending United Nations organ.

"12, Fact-finding missions should perform their task in an impartial way.
Their members shall not seek or receive instructions from any Government or
from any other authority external to the United Nations.

"13, States should follow a policy of not refusing to admit United Nations
fact-finding missions to their territory. 1/

"14. The sending United Nations organ is encouraged to make it known to the
receiving State that it shall presume the latter’'s consent to admit the
mission if no reply is received within a given short time.

“15. In the event a State refuses to admit a United Nations fact-finding

mission to its territory, it should inform the sending United Nations organ
without delay, indicating also the reasons for its refusal. It should keep
the possibility of sdmitting the fact-finding mission under active review.

“16. States may at any time declare that they commit themselves to admit to
their territory any United Nations fact-finding mission dispatched to assist
in the maintenance of international peace and security. Such States shall be
given an opportunity to voice their views to the sending United Nations organ.

"1/ To be read in the light of the following suggested preambular
paragraph8 ‘Recognising that, without prejudice to the obligation of Member
States under Article 25 of the Charter, the sending of a United Nations
fact-finding mission to the territory of any State requires that State’s
consent’



"17. These general unilateral declarations may also be made only for certain
types of fact-finding missions or for a certain time. The Secretary-General
shall give adequate publicity to such declarations.

"18. All States should co-operate with, and give full and prompt assistance
to, United Nations fact-finding missions in all aspects of their activities.

“19. Fact-finding missions should be granted all freedoms and facilities
needed for fulfilling their task. In particular i

“(a) They should promptly be admittod in the areas to which they have
been dispatched,;

"(b) They should have freedom of movement and, in accordance with
national law, full access to such places and information as they consider
relevant for the performance of their task;

"(c) They should be entitled tc perform their tasks without any pressure
or interference)

"(d) They should have the right to work in full confidentiality;

"(e) They should have the right to communicate freely with all persons
they consider relevant for the performance of their task, with full guarantee
that no harmful consequence will be incurred by these persons:

"(£) They should enjoy full freedom of communication, in particular -rith
the United Nations and among themselves, without censorship or delayt

"(g) Their members should enjoy the privileges and immunities specified
in the Convention on the Privileges and Immunities of the United Nations.

“20. The Secretary-General should survey the world-wide state of international
peace and security regularly and systematically to facilitate the prevention
or removal by the United Nations of threats to international peace and
security. Where appropriate, he should bring relevant information to the
attention of the Security Council.

“21. To this end he should make full use of the information-gathering
capabilities of the Secretariat. Its capacity to previde early warning should
be enhanced.

“22. The Secretary-General should continue to strengthen the Secretariat’s
information-gathering capabilities. This may include, when necessary, the use
of United Nations information centres to collect publicly available
information related to international peace and security.

“23. The Secretary-General should encourage United Nations representatives
outside Headquarters to bring to his early attention, whenever urgent, any
situation which may threaten international peace and security.”

-10-



20. The Wrking Goup bad also before it a revised version of a working paper
(A/AC.182/L.62/Rev.1) subm tted by Czechosl ovakia and the German Denocratic
Republic at the 1989 session of the Special Commttee, which read as follows:

"I

"1, In order to contribute to the further strengthening of the role of the
United Nations in the maintenance of international peace and security, in
particular in the prevention and peaceful settlement of disputes or situations
whi ch may threaten international peace and security, the fact-finding
capabilities of the Oganisation should be fully used and further devel oped.

"2. United Nations fact-finding activities should be carried out with the
objective of providing full know edge of all relevant facts needed by the
conpetent United Nations organs, thus enabling themto exercise effectively
their functions in the prevention and peaceful settlenment of disputes or
situations. They should be based on a conprehensive exploration and on an
objective and inpartial evaluation of all available information.

"3, Fact-finding activities may be undertaken, within the scope of their
competences:

“(a) By the Security Council in respect of matters related to Chapter VI|
of the Charter of the uaited Nations, orby the Secretary-General upon the
request of the Security Council acting under Chapter VIl of the Charter;

"(b) Bythe Security Council, the General Assenbly orby the
Secretary-CGeneral on his own behalf os upon the request of the Security
Council orthe General Assenbly, in respect of mattersconcerning the
mai ntenance of international peace and security other than those related to
Chapter VII ofthe Charter.

“4. In considering the possibility to undertake fact-finding activities, the
General Assenbly as well as the Secretary-General will assure thenselves that
the Security Council is not exercising, in respect of the same dispute or
situation, the functions assigned to it in the Charter, including the
fact-finding activities.

»5.  In undertaking fact-finding activities, in particular the follow ng
possibilities should be consi dered:

"(a) The sending of the Secretary-Ceneral or the assignnent of another
special representative:

"(b) The sending of a fact-finding mssion of qualified experts to the
area concer ned;

"(c) The appoi ntnent of an ad hoc subsidiary body of the Security Council
or the GeneralAssenbly for carrying eutfact-finding activities prinarily at
Headquarters of the United Nations.

-11-



"6. Without prejudice to the relevant international obligations of States, in
particular to those deriving from Article 25 of the Charter, the sending of a
special representative or fact-finding mission to the territory of any State
requires the prior consent of such State. Any request. for the consent of a
State to receive such a representative or fact-finding mission within its
territory should be given timely consideration.

"7, The decision to use fact-finding capabilities, including the sending of a
special representative or fact-finding mission, should indicate his or its
mandate, as well as the character of the report to be presented to the sending
organ upon completion of the mission.

"8. States should co-operate with and give all necessary assistance to the
special representative or fact-finding mission. They shall not impede the

full and independent performance of the fact-finding activities or interfere
with the work of the representative or migsion,

"8, hls States shall guarantee to the special representative or fact-finding
mission, in particulars

“(a) Free movement in their territory and access to the places and
information needed for the full implementation of the given mandate!

"(b) The right to work in full confidentiality;

"(e¢) The enjoyment of the privileges and immunities enshrined in the
Convention on the Privileges and Immunities of the United Nations.

“9. The special representative as well as members of the fact-finding mission
shall act in strict conformity with their mandate and, without prejudice to
their privileges and immunities, shall respect the laws and regulations of the
State in the territory of which they exercise their functions. They also
shall not interfere with the internal matters of receiving States.

"9, bls All persons taking part in the performance of the fact-finding
activities shall fulfil their task impartially and shall not receive any
instruction from any authority other thea the appointing organ.

10, States directly concerned by the report presented as a result of the
fact-finding by the special representative or by the fact-finding mission
should be given an opportunity, whenever appropriate, to let the appointing
organ know about their position in respect of the facts reflected in the
report.

“11. Whenever fact-finding includes hearings or other similar procedures, the

commission or other respective body shall adopt the rules of procelure and

shall arrange all the formalities required for dealing with the evidence. The

rules of procedure should include, in particular, the following principles:
“(a) On the inquiry both sides have the right to be heard;

"(b) The commission is entitled to ask from either party for such
explanations and information as it considers necessary;

~12-



"(¢) The witnesses and experts are summoned on the request of the parties
or by the commission of its own motion?

“(a) The examination of witnesses is conducted by the Presidentl

*{e) A minute of the evidence of the witness is drawn up forthwith and
signed by the witness)

"(f) The report of the commission is limited to a statement of facts, and
has in no way the character of an award. It is signed by all members of the
commission.

"12, The Security Council should consider the possibility to undertake
fact-finding activities, inter alia, to obtain objective knowledge of the
fact.6 needed for:

*{a) The consideration of recommendations or decisions concerning the
prevention or solution of disputes and situations which may threaten
international peace and security;

"(b) The determination, in accordance with Article 34 of the Charter,
whether the continuation of a dispute or situation is likely to endanger the
maintenance of international peace and security;

"(c) The determination, in accordance with Article 39 of the Charter, of
the existence of any threat to the peace, breach of the peace or act of
aggression)

"(d) The consideration of alleged non-compliance with conditions set up
in its decisions mentioned in subparagraph (a).

“13. [Deleted]

"14, The Security Council should, wherever appropriate and without prejudice
to Article 36 of the Charter, consider the possibility to provide in its
resolutions relevant to the maintenance of international peace and security
for fact-finding, as a means of facilitating the solution of disputes or
situations, as well as the exercise of its specific functions in the field of
the maintenance of international peace and security.

"15. The General Assembly should consider the possibility to undertake
fact-finding activities, in particular, to obtain objective knowledge of the
facts needed for the consideration of recommendations concerning the
prevention or solution of disputes and situations which may threaten
international peace and security, in accordance with Articles 11 and 14 and
subject to Article 12 of the Charter.

“15. bis The General Assembly should, wherever appropriate, consider the
possibility to provide in its resolutions relevant to the maintenance of
international peace and security for fact-finding as a means of facilitating
the solution of disputes or situations brought to its attention.

-13-




"16. The Secretary-General should,. wherever appropriate, consider the
possibility to undertake fact-finding activities in order to obtain objective
knowledge of the facts needed for implementation of his functions provided for
in Article 99 of the Charter.

“16. bla The Secretary-General should respond promptly to any request by the
Security Council or the General Assembly to carry out fact-finding activities,
either himsely or through a special representative or « fact-finding mission.

"16. ter The Secretary-General should pay special attention to *he promotion
of the use of ths United Nations fact-finding capabilities at as early a stage
as possible, in order to contribute to the prevention of disputes and
situations likely to endanger the maintenance of international peace and
security. Any proposal of the Secretary-General in this respect, if submitted
to the Security Council or to the General Assembly, should be given timely
consideration.

“17. The Secretary-General, if requested by the States parties to a dispute,
should consider the sending of a special representative or of a fact-finding
mission to the area concerned.

"17. bis The Secretary-General should also consider, from his own initiative
or at the request of any State party to a treaty on the settlement of a
dispute or situation likely to endanger international peace and security, the
sending of a special representative or of a fact-finding mission for the
purpose of investigation of any alleged violation of the provisions of such a
treaty, if so stipulated in it.

“18. The Secretary-General should maintain and develop technical capabilities
of the United Nations, including all necessary arrangements for the event of
an emergency fact-finding mission. - To that end, he should prepare and update
a list of experts in various fields available to take part in fact-finding
activities.

"19. Without prejudice to their right to resort to peaceful means of
settlement of disputes of their own choice, States should be encouraged to
include the provisions on the use of the United Nations fact-finding
capabilities in their respective agreements, whenever such a procedure might
contribute to the prevention or settlement of disputes or situations which may
threaten international peace and security.

"20. The sending of a United Nations fact-finding mission shall be without
prejudice to the use by the States concerned of inquiry or other similar
procedure resulting from the treaty on settlement of disputes concluded
between the above-mentioned States.

"21, Nothing in the present draft shall be construed as prejudicing in any
manner the provisions of the Charter, including those contained in Article 2,
paragraph 7, thereof, or the rights and duties of States, or the scope of the
functions and powers 0f the United Nations organs under the Charter.”
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21. In introducing working paper A/AC.182/L.60/Rev.1, one of the co-sponsors
pointed out that the revised working paper took into account comments and
suggestions that had been made during the discussion of its first version. He
noted that, while all paragraphs in the revised document had been modified, except
for paragraph 10, the basic structure and approach of the working paper remained
unchanged. He reiterated the urderlying assumptions of the working paper, as
follows 3 first, the paper outlined policy suggestions without restating the lawr
secondly, it drew a distinction between the decision to send a fact-finding mission
(“undertaking”) and the actual conduct of the fact-finding mission (“carrying
out")s and thirdly, the working paper drew a further distinction between a
fact-finding mission as provided in part Il of the document and
information-gathering capabilities dealt with in part Ill of the document.

22.  Further to the above general comments, the co-sponsor explained more
specifically the changes reflected in the revised document by noting the following
major points. Paragraph 1 in its new version contained a definition of fact-finding
and addressed the question of the scope of the working paper. Paragraph 2 reflected
the distinction between a fact-finding mission and information-gathering
capabilities. The new draft of paragraph 3 elaborated the aims and purposes of
fact-finding missions. Paragraphs 4 to 9, 11 and 12 incorporated certain editorial
changes and were presented in a different order. Paragraphs 13 to 17, which were
to be read in conjunction with the preambular paragraph proposed in footnote 1
dealing with the important question of the admittance of fact-finding missions, had
been completely redrafted. Paragraph 13 was the corner-stone of this group of
paragraphs and stated the general policy re-:ommendation on this question, further
elaborated in the other paragraphs of the group. The co-sponsor further pointed
out that, on the question of fact-finding missions, the legal prerequisite of
consent of States would be better placed in a preamble, since the basic approach of
the working paper was to outline only policy recommendations and not to restate
legal principles. Thus, paragraph 16 stated the policy recommendation relating to
the obligations of States to co-operate with the fact-finding missions, while
paragraph 19 outlined specific freedoms and facilities to enable fact-finding
missions to fulfil their tasks. Paragraphs 20, 22 and 23, on information-gathering
capabilities, had been redrafted and improved, while paragraph 21 contained a new
provision.

23.  Another co-sponsor of working paper A/AC.182/L.60/Rev.l pointed out that the
term “fact-finding” had been more accurately translated from the original English
into French by the phrase "établissement des faits" instead of "enguéte".

24. In introducing document A/AC.182/L.62/Rev.1l, one of the co-sponsors similarly
emphasised that the revised document took into account comments and suggestions
made in the course of the debate on its earlier version. He pointed out that the
crder of the paragraphs had been kept while new paragraphs had been added in proper
sequence.

25. As to specific changes reflected in that working paper, the following major
points were made by the co-sponsors. In paragraph 1, the phrase “disputes or
situations which may threaten international peace and security” had been spelt out
in full where it appeared for the first time in the working paper and in most
subsequent cases, reference was made only to “disputes or situations”. Paragraph 2
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had been simplified and designed to set out the objective of fact-finding, which
could also serve as a definition. The wording of paragraph 4 had been brought
closer to the language of the Charter of the United Nations on the question of the
competence of principal organs of the United Nations in the area of the maintenance
of international peace and security. In paragriph 5, in addition to drafting
changes, the order of the possibilities for the undertaking of fact-finding
missions had been changed in order to mention the Secretary-General first, thereby
indicating a preference. Paragraph 6 on the consent of States to fact-finding
missions had been redrafted to mention relevant international obligations of
States, in particular those derived from Article 25 of the Charter. Paragraph 8
had been redrafted to state positively the obligation of co-operation further
elaborated in paragraph 8 bis. Paragraph 9 on obligations of fact-finding missions
had been made more balanced by including the requirement of observance of the law
of the receiving State. Paragraph 9 his had been added to refer to the obligations
of individual members of the fact-finding mission. Paragraph 10 reflected the
change concerning the report of the fact-finding missions by providing that the
facts reflected in the report might be made known to the States concerned, where
appropriate, while the report as a whole might not necessarily be. Paragraph 11
had been completely redrafted tc include basic principles of rules of procedure of
fact-finding missions instead of reference to those contained in the 1907 Hague
Convention for the Pacific Settlement of Internatio.al Disputes. Paragraph 12 had
been restructured so as to avoid what was seen As an artificial distinction between
the prevention and the solution of disputes. Paragraph 14 dealt with tho Security
Council alone, thus reserving the description of the role of the General Assembly
to paragraph 15 and paragraph 15 bis. The role of the Secretary-General had been
further elaborated in paragraphs 16 to 18, including the role assigned to him in a
treaty concerning the settlement of a dispute or situation (para. 17 bisg), relying
upon the Geneva Agreements on the settlement of the Afghanistan question as a case
in point. Paragraph 19 had been redrafted to reflect the idea of encouraging the
recourse by States to the fact-finding of the United Nations.

B. Joint di ion of th

26. The Working Group de:ided to discuss jointly working papers A/AC,182/L.60/Rev.1
and A/AC.182/L.62/Rev.1l., which the co-sponsors had divided into eight clusters of
paragraphs from each working paper, addressing the specific issues identified below.

1. Presentation of the clusters of the paragraphs of the
two working papers

27. Thus, as presented by the co-sponsors of the two working papers, cluster 1
dealt with the introduction and definition and comprised paragraphs 1 and 2 of
A/AC.182/L.60//Pev.1l and paragraphs 1 and 2 of A/AC.182/L.62/Rev.1. Cluster 2
dealv with the starting of a fact-finding mission and was made up of paragraphs 3,
4, 6,7, 8, 10 and 11 of L.60/Rev.1 and paragraphs 3, 4, 5 and 7 of L.62/Rev.1.
Cluster 3, which dealt with the Secretary-General, was divided into two
sub-clusters: sub-cluster 3 (a) dealing with the undertaking of a fact-finding
mission comprised paragraph 5 of L.60/Rev.1 and paragraphs 16, 17 and 17 ':is of
L.62/Rev.1; sub-cluster 3 (b) on the carrying out of a fact-finding mission by the
Secretary-General comprised paragraph 9 of L.60/Rev.l and paragraphs 16 bis, 16 ter
and 18 of L.62/Rev.l, Cluster 4 on the question of consent and that of a general
unilateral de-laration contained footnote 1 and paragraphs 13 to 17 of L.60/Rev.1l
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and paragraphs 6 and 19 of L.62/Rev.1. Cluster 5 on the co-operation of States
with fact-finding missions was also divided into two sub-clusters:

sub-cluster 5 (a) dealt with the obligations of a receiving State and comprised
paragraphs 18 and 19 of L.60/Rev.1l and paragraphs 8 and 8 bis of L.62/Rev.1;
sub-cluster 5 (b) dealt with the obligations of missions and comprised
paragraphs 12 and 16 (second sentence) of L.60/Rev.l and paragraphs 9 to 11 of
L..62/Rev.1. Cluster 6 on information-gathering was made up of par-graphs 20 to 23
of L.60/Rev.l. Cluster 7, which dealt with savings clauses, comprised
paragraphs 20 and 21 of L.62/Rev.1l. Cluster 8 dealing with the Security Council
and the General Assembly was made up of paragraphs 12 and 14 and 15 bis of
L.G2/Rev.1,

28. The joint discussion of the two working papers in accordance with the above
clusters was based on document A/AC.182/1990/CRP.1, which reproduced the texts of
the specific paragraphs of the clusters side by side to facilitate their
consiveration with a view to producing a unified document,

2 . Discussion of the clusters

29. In introducing the paragraphs of cluster 1 of working paper
A/AC.182/L.60/Rev.1, one of the co-sponsors re-emphasised that paragraph 1
contained a definition of fact-finding for the purposes of the working paper, which
had a bearing on the scope of the paper as a whole and stressed the basic premise
of the document expressed in the first sentence of the paragraph. Paragraph 2 had
been included in the working paper to differentiate between the sending of a
fact-finding mission and information gathering. Information gathering, unlike the
sending of a fact-finding mission, was an activity undertaken independently of the
existence of a particular situation or dispute. Thus, paragraph 2 expanded the
scope of the paper to include what was dealt with in paragraphs 20 to 23.

30. In introducing the paragraphs of cluster 1 from working paper
A/AC.182/L.62/Rev.1, one of the co-sponsors of that working paper drew the
attention of the Working Group to the fact that paragraph 1 was intended to
establish the link between the general mandate of the Special Committee with
respect to the question of maintenance of inter.uational peace and security and the
specific proposals on the question of fact-finding by the United Nations. In this
context, he added that the prevention and peaceful settlement of disputes referred
to in the paragraph was an important element of the maintenance of international
peace and security. The co-sponsors noted that paragraph 2 attempted to address
the objectives of fact-finding and thereby provided a kind of definition. He
shared the view that such a definition had a direct bearing on the scope of the
document.

31. Following the introduction of each cluster by the co-sponsors, the Working
Group proceeded first with general comments and then specific comments or
observations on the individual paragraphs of the cluster.

32. In their general comments on the paragraphs of cluster 1, several delegations
pointed out that the two working papers differed in scope:t working paper
A/AC.182/L.60/Roav.1 referred only to the maintenance of international peace and
security, while working paper A/AC.182/L.62/Rev.1 referred to the maintenance of
international peace and security and the prevention and peaceful settlement of
disputes or situations. While some delegations were of the view that reference to
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the maintenance of international peace and security only was broad enough, others
were of the view that the prevention and peaceful settlement of disputes should be
mentioned specifically. In response, one of the co-sponsors of L.62/Rev.l agreed
that the idea of the prevention and peaceful settlement of dispates was indeed
included in the broad concept of maintenance of international peace and security.
Accordingly, the idea of prevention and peaceful settlement of disputes could be
mentioned in the preamble, while the operative paragraphe could only refer to the
maintenance of ‘international peace and security.

33. On the question of a definition of fact-finding, some delegations did not find
it necessary to have a definition at this stage, while others stressed the
importance of having one at the outset, and even suggested how the existing
paragraph could be improved by being redrafted. In this connection, the suggestion
was made that a definition of fact-finding, if provided, should instead simply list
specific fact-finding activities which each of the principal organs of the United
Nations would undertake. The suggestion was also made to merge paragraph 1 of
A/AC.182/L.60/Rev.1 and paragraph 2 of A/AC.132/L.62/Rev.l to provide a definition
reading as follows! "For the purpose of the present paper, fact-finding means any
activity by the competent United Nations organs designed to ascertain facts
necessary to enable them to exercise effectively their functions in the field of
prevention of disputes and maintenance of international peace and security.” A
similar drafting suggastion for a definition was made which, however, did not
include reference to the prevention of disputes. Several delegations were of the
view that, in considering the paragraphs of this cluster dealing, inter alla, with
the definition of fact-finding, it was imporative to address the question of
consent and sovereicnty of States at the outset. In this connection, a specific
drafting suggestion was made to insert in the cluster a provision to the effect
that the sending of a United Nations fact-finding mission to the territory of any
State required the prior consent of that State. But there was aluvo the view that
the problem of consent arose only when there was an unauthorigzed intrusion into the
sovereignty of a State. The fact-finding missions of the United Nations were
clearly not intended to violate the territorial integrity of any State.

34. As to specific comments on the paragraphs of cluster 1, the point was made
that the term “decisions” in paragraph 1 of working paper A/AC.182/L.60/Rev.l was
too restrictive, and a suggestion was made to replace the phrase “making of
decisions” by the phrase “consideration of the matter”. In offering a
clarification, one of the co-sponsors pointed out that the term “decisions” was
used in the paragraph in its broad sense to encompass all the stages of
consideration of a matter by the competent organ in the field of the maintenance of
international peace and security and that a redrafting of the paragraph could cure
the defect,

35. Several delegations expressed the view that the phrase “potentially dangerous
situation” in paragraph 2 of working paper A/AC.182/L.60/Rev.1l was tvo vague, and
the suggestion was made to use a language closer to the Charter, such as “situation
which may threaten international peace and security”. The question was also raised
as to who would identify such a “potentially dancerous situation”. The co-sponsors
explair=d that the phrase was used to cover situations that had not developed into
full-fiidged conflicts and left room for drafting improvements. They also
explained that the competent United Netions organs would identify such situations
as well as determine whether they had sufficient information from the existing
information-gathering capabilities of the Secretary-General. The point was also
made that paragraphs 1 and 2 of L.60/Rev,1 treated fact-finding differently, since
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in paragraph 1 fact-finding in general was linked to serve the specific needs of
the organs of the United Nations in the fulfilment of their functions, while
paragraph 2 seemed to suggest that fact-finding missions could be undertaken
independently of such needs. In this connection, the view was expressed that
account should be taken of the possibility of States concerned agreeing to settle
the matter among themselves, thus rendering moot the need for a fact-finding
mission. Another view was that paragraph 2 of L.60/'.ev.1 as drafted assumed that
the organs of the United Nations would be compelled to consider sending a
fact-finding mission in every case, as a pre-condition of consideration of the
matter. Since this was not the case, the paragraph was unnecessary. In response,
one of the co-sponsors observed that the paragraph was not intended to presume that
the competent organs would send a fact-finding mission, but that it was only one of
the options to be considered when facts were needed Another view pointed out that
paragraph 2 of L.60/Rev.l as drafted seemed to contain two conditions for sending
fact-finding missions, one as soon as potentially dangerous situations were
identified and the other when the fact-finding capabilities of the
Secretary-General were not enough, and suggested that the general ideas of the
paragraph be reformulated and placed in the preamble. However, there was the view
which held that the ideas expressed in the paragraph were important, since they
stressed the need for fact-finding at an early stage of a dispute or situation, and
therefore their inclusion in the operative part of the document was supported.
Another view went further to suggest that paragraphs 1 and 2 of L.60/Rev.l should
be merged. As to paragraph 1 of working paper A/AC.182/L.62/Rev.1, the suggestion
was made that it be placed in the preamble. On the whole, there was the general
view that the two working papers complemented each other with respect to cluster 1
and that it would not be difficult to reach agreement on provisions which included
the elements of their basic ideas.

36. In introducing the paragrnphs in cluster 2 from working paper
A/AC.182/L.60/Rev.1l, namely, paragraphs 3, 4, 6, 7, 8, 10 and 11, one of the
co-sponsors made the following observations. With respect to paragraph 3, it was
important to keep in mind that, apart from the main objective of fact-finding
missions which was the attainment of impartial and detailed knowledge of the facts,
fact-finding missions could also have the three possible side-effects mentioned in
the paragraph, two of which were positive, namely, signalling the concern of the
United Nations and building confidence, and one of which was negative, namely, the
possible aggravation of the situation. Paragraph 4 did not restate the legal
situation concerning the competence of the various United Nations organs, but
enumerated in a neutral manner those organs which could undertake fact-finding
missions. Paragraph 8 of the cluster was aimed at expressing clearly the policy
suggestion of giving preference to the Secretary-General in carrying out
fact-finding missions, since, in the view of the co-sponsors, the current practice
had shown that the Secretary-General was better suited for that role.

37. In introducing the paragraphs of cluster 2 from working paper
A/AC.182/L.62/Rev.1l. namely, paragraphs 3, 4, 5 and 7, the co-sponsors made the
following observations. Paragraph 3 addressed the question of the competence of
various United Nations organs in undertaking fact-finding activities,
distinguishing between the exercise of functions under Chapter VII of the Charter
and the exercise of those not related to Chapter VII. Paragraph 4, which was aimed
to avoid any overlap of fact-finding by the different United Nations organs, had
been redrafted and was more in line with Article 12 of the Charter of the United
Nations. Paragraph 5 had also been redrafted and, as mentioned earlier, gave
preference to the Secretary-General by placing him first on the list of
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possibilities for undertaking fact-finding activities, In paragraph I, only the
word “mandate” had been used, since it was understood as aynonymous with “terms of
reference”, The co-nponsor stressed that the paragraph would encourage States to
accept fact-finding missions by providing for the prior knowledge of the character
of the report to be prepared by the mission.

38. With regard to paragraph 3 of working paper A/AC.182/L.60/Rev.1, the point was
made that, as currently drafted, the paragraph undormined the role of the United
Nations, since it seemed to imply that the only way of signalling the concern of
the United Nations was the sending of a fact-finding mission. In this connection,
the view was expressed that the provision relating to the signalling of the concern
of the United Nations was unnecessary. It was also asked to whom the concern would
be signalled. The co-sponsors responded underscoriug that the signalling was only
a side-effect of the sending of a mission. The concern of the United Nations would
be signalled to the international community as a whole. It was also important ‘o
refer to the other two sido-effects of sending a fact-finding mission, namely,
confidence-building and defusing of situations. They stressed that the third
sentence of paragraph 3 had been added in the light of the almost unanimous view
during the debate of the previous session of the Special Committee that

fact-finding missions should not aggravate a situation. Thus, this idea had to be
expressed. The point was also made that the first sentence of paragraph 3 was more
relevant to the definition of fact-finding and would therefore be better placed in
cluster 1. The use or the word “impartial” was questioned on the ground that the
concept of impartiality reiated more to the conduct of the mission than to the
facts. In response, the ccl-sponsors suggested its replacement by the word
“objective”, Another question was whether the notion of fact-finding missions
encompassed the sending of the Secretary-General or one of his representatives.
The co-sponsors responded that it did. The suggestion was consequently made to
replace the term “fact-finding mission” by the broader term “fact-finding
activities” which included hearings at Hoedquarters.

39. With respect to the parallel paragraphs 4 of A/AC.182/L.60/Rev.1 and 3 of
A/AC.182/L,62/Rev.1, some delegations were of the view that the general approach
reflected in paragraph 4 of L.60/Rev.1 was preferable to the approach of
paragraph 3 of L.62/Rev.l, which specifically referred to the chapter6 of the
Charter. The co-sponsors responded that paragraph 3 of L.62/Rev.l did not simply
repeat the Charter, but provided an analysis of the functions of the various United
Nations organs, particularly those of the Secretary-General, in the field of the
maintenance of international peace and security and fact-finding. The view was
also expressed that reference to Chapter VIl of the Charter in paragraph 3 of
L.62/Rev.1 was unnecessary, since action under Chapter VII could not be taken
without knowledge of the facts, and that fact-finding, therefore, preceded the
taking of a decision under Chapter VII. However , the point was also made that
fact-finding could be undertnken under Chapter VII and that the primary
responsibility of the Security Council in the maintenance of international peace
and security had to be expressed. With respect to paragraph 4 of L.60/Rev.l,
nin

replace

L.62/Rev.1,
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term “fact-finding missions” used in parallel paragraph 4 of L.60/Rev. )1 was more
restrictive than the term “fact-finding activities” used in paragraph 3 of
L.62/Rev.1. The co-sponsors of L.60/Rev.1 pointed out, in this connection. that
the term “fact-finding missions” was to be understood in a broad sense and that the
working paper also focused on another means of fact-finding, namely, informaticn
gathering.

40. Regarding paragraph 4 of A/AC.182/L.62/Rev.1, thn view was expressed that its
inclusion might lead to a misinterpretation of Article 12 of the Charter and that
the paragraph was, in any event, superfluous in the light of tke provision already
made that the competengces of United Nations organs should be exercised in
accordance with the Charter. The co-sponsors responded that, in their view,
paragraph 4 of L.62/Rev.l was necessary to spell out certain rules in ordex to
avoid the possibility of the sending of competing fact-finding missions by various
O ryans, which would undermine the use of the United Nations fact-finding mission.
The idea was expressed that the policy of avoiding duplication of aiforts was the
gist of the paragraph and that it was worth retaining as such.

41. In connection with paragreph €& of A/AC.182/L.60/Rev.1l, the point was made that
the paragraph was more restrictive than Article 35 of the Charter since, according
to the paragruph, States would bring to the attention of United Nations ecrgans only
situations where the facts were disputed. The point was also made that reference
to “any State” raised certain questions with regasd to Article 35, paragraph 2, of
the Charter, which sets out conditions under which States non-members of the Uuited
Nations may bring a dispute to the attention of the United Nations organs. The
view was expressed that the posbibility given to “any State" and therefore to a
third State under paragraph 6 conflicted with the principle of tine free choice of
means of the parties for settling their disputes. As mentioned earlier, the
difficulties concerning the phrase "potentiaily dangerous situation” in paragraph 2
of L.60/Rev.1 were raised, With regard to paragraph 7 of L.60/Rev.1, it was
pointed out that the phrase “to its territory” was too restrictive, since it did
not take into account the situation where a fact-finding mission was sent to
several States. The co-sponsors, in response, suggested a redroft of the paragraph
to the effect that all requests be given expeditious consideratiou.

42. With respect to the parallel paragraphs 8 of working paper A/AC.182/L.60/Rev.1
and 5 of worklng paper A/AC.182/L.62/Rev.l, the view was expressed, on the one hand,
that a general formulation such as reflected in paragraph & of L.60/Rev.1l was
preferable, while on the other hand, there was support for a listing such as the
one made in paragraph 5 of L.6?/Rev.1. The point was also made that both
paragraphs complemented each other and that they could be reconciled or merged.
There was a widely shared view that the Secretary-General was indeed, in most
cases, the most suitable person to carry out a fact-finding mission. In this
connection, some delegations were of the view that the listing in paragraph 5 of
L.62/Rev.1 already gave a certain priority to the Secretary-General by placing him
first on the list. The point was further made that the wording of paragraph 8 of
L.60/Rev.1 in this respect was too rigid. Accordingly, the suggestion was made to
add to that paragraph a phrase to the effect that consideration should also be
given to the options, such as those contained in subparagraphs (k) and (c) of
paragraph 5 of L.62/Rev.l. The co-sponsors of L.60/Rev.l suggested the addition of

the following phrase to paragraph 8: “who may designate a special representative
or a group of experts reporting to him”, to be complemented, if necessary, by the
addition of the following sentence: “the appointment of a subsidiary body of the

Security Council or the General Assembly could also be considered where
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appropriate"”. The suggestion was also made to redraft paragraph 5 of L.62/Rev.l to

of paragraph 8 of L.60/Rev.1l. With respect to
subparagraph (b) of paragraph 5 of L.62/Rev.l, it was pointed out that the term
“qualified” was unnecessary. Doubts were expregsed a8 to the meaning of the ad hoc
subsidiary bodies envisaged in subparagraph (¢) of paragraph 5 of L.6§2/Rev.1l. and
clarification was also sought with regard to the phrase “primarily at Headquarters
of the United Nations". The co-sponsors explained that aubparagraph (¢) was
intended to cover another form of fact-finding activities, namely, those which are
not undertaken in the field, such as fsct-finding missions carried out through
hearings at United Nations Headquarters.

43. Regarding paragraph 10 of working papor A/AC.182/L.60/Rev.1, the question wee
raised whether the envisaged delay in the aending of a fact-finding mission related
to the problem of consent of the receiving State or to organisational aspects of
the fact-finding mission. There was the view that the paragraph was unnecessary,
since no problems of delay had been encountered in practice. Awother view was that
paragraph 10 had to be read in connection with paragraph 3 of L.60/Rev.1,
stipulating that the sending of a fact-finding mission should not aggravate a
situation. A drafting suggestion was made to add to paragraph 10 the phrase
"subject to the prior consent of the receiving State”, relating this requirement to
the dispatch of the mission.

44. With respect to the parallel paragraph6 li of A/AC,182/L.60/Rev.1 and 7 of
A/AC.182/L.62/Rev.1, it waz emphasised that the two paragraphs were quite similar.
One of the co-spcnsors of L.60/Rev.1 pointed out that, while paragraph 7 of
L.62/Rev.1 appeared broader in scope by providing for the sending of a special
representative or a fact-finding misslon, paragraph 11 of L.60/Rev.1, which instead
used the term "fact-fiwding missions”, was equally broad and was more appropriate
in connection with referaeace to a “sending organ". The view was however expressed
that the two paragraph6 should include another provision to the effect that States
concerned should also be apprised of the fact6 contained in the report of the
fact-flnding -mission.

45.  In introducing the paragraph6 in cluster 3 from working paper
A/AC.182/L.60/Rev.1. namely, paragraph6 5 and 9, one of the co-sponsors observed
that the two paragraph6 were aimed at uuderecoring the role of the
Secretary-General, which was to be enhanced, being the organ wlth the necessary
flexibility for both tho undertaking and/or the carrying out of the fact-finding.

46. In introducing the paragraphs in cluster 3 from working paper
A/AC.182/L.62/Rev.1, namely, paragraphs 16, 16 big, 16 ter, 17, 17 his and 18, one
ol the co-sponsors pointed out that the six paragruphs altogether olaborated
further the role of the Secretary-General with respect to fact-finding, consistent
withh the preference that had heen given to him under paragraph 5 (a), indicating
the various contexts in which the Secretary-General might exercise hio function6 in
this area.

47. With respect to sub-cluster 3 (a), namely, paragraph 5 of A/AC.182/L.60/Rev.1
and paragraphs 16, 17 and 17 hig of A/AC.182/L,62/Rev.1, while some delegations
supported the idea of the specific mention of Article 99 of the Charter in
connection with the functions of the Secretary-General, other6 were of the view
that a general reference to the functions of the Secretary-General under the
Charter was euf ficient. In this connection, the point was made that the second
sentence of paragraph 5 of L.60/Rev.1l was unnecessary. Another point was that,
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taken as a whole, the paragraph tended to imply that the sending of a fact-finding
mission should always be the first option for the Secretary-General, whet-her or not.
a fact-finding mission was needed for the fulfilment of his functions under tha
Charter. There was also the view that these paragraphs on the functions of the
Secretary-General were too elaborate and presented an unbalanced treatment. of the
Secretary-General in comparison with the other principal organs of the United
Nations. A suggestion was also made that paragraphs 16, 17 and 17 his of
L.62/Rev.1 could first be merged and then further put together with the parallel
provisions of paragraph 8 of L.62/Rev.1 as well as those of paragraph 5 of
L.60/Rev.1. In this connection, the suggestion was made to merge the provision of
the cluster as follower "The Secretary-General should consider on his own
initiative within the framework of his competence6 under the Charter or if the
parties to the dispute 60 request, dispatching fact-finding missions in areas where
danger might arise”. Another suggestion for merging paragraph 5 of L.60/Rev.1 and
paragraph 16 of L.62/Rev.l read as follows: “In connection with carrying out of
his functions under Article 99 of the Charter, the Secretary-General should
consider undertaking fact-finding missions in areas where in his opinion disputes
or situations exist which may threaten international peace and security”. The lost
phrase of this formulation reflected objections which had been raised concerning
the use of the phrase “dangerous situation” in paragraph 5 of L.60/Rev.1l.

48. With respect to paragraph 17 bis of A/AC.182/L.62/Rev.1, the question wAs
raised as to the meaning of "a treaty on the settlement of a dispute”. In
response, the co-sponsors explained that they had in mind, for example, the Geneva
Agreements on the settlement of the question of Afghanistan. A further question
was raised as to whether reference should be only to treaties concerning the
settlement of disputes or to treaties in general. While some preferred specific
mention of treaties concerning settlement of disputes, others were of the view that
the paragraph should refer to treaties in general.

49. With respect to sub-cluster 3 (b), namely paragraphs 9 of A/AC.:82/L.60/Rev.1l
and 16 kls, 16 ter and 16 of A/AC.182/L.62/Rev.1l, the view was expressed that
paragraphs 16 bis and 16 ter could be redrafted to avoid the implication that
elther the Secretary-General or the General Assembly or the Security Council did
not respond promptly to requests made to them. As to paragraph 16 ter of
L.62/Rev.1, several delegations wondered how the Secretary-General could “promote”
the use of United Nations fact-finding capabilities. The co-sponsors responded by
pointing out that their idea was, in fact, better expressed in the French text,
which asked the Secretary-General to encourage resort to United Nations
fact-finding capabilities. The view was also expressed that resort to fact-finding
capabilities at "as early a stage as possible” should be made applicable to all
competent organs of the United Nations and not only to the Secretary-General as in
paragraph 16 ter of L.62/Rev.l. Regarding paragraph 18 of L.62/Rev.1l, the question
was raised as to why particular reference was made to emergency fact-finding
missions. In response, the co-sponsors explained that, in order to deal with
emergency situations, certain technical capabilities had to be established
beforehand. They further noted that the paragraph, however, applied also to normal
situations. As to the question of the list of experts envisaged in the parallel
paragraphs 9 of L.60/Rev.1 and 16 of L.62/Rev.1, there was, on the one hand, the
view that such a list should be based on equitable geographical distribution,
while, on the other hand, there was the view which pointed out the difficulties of
applying such a concept in the establishment of a list of experts. According to
t.he latter view, criteria such as those contained in Article 101 of the Charter,
with respect to United Nations officials, would suffice. The point was also made
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that it might be necessary to clarify whether such a list would be awvallable to any
other organs or to Member States. The co-sponsors confirmed that the list was
intended to be available to all concerned. The suggestion was also made to add in
the Eirst sentence of paragraph 18 of L.62;Rev.l the phrase “within existing
resources”,

50. In introducing the paragraphs .f cluster 4 from A/AC.182/1L.60/Rev.1, namely,
footnote 1 and ‘paragraphs 13 to 17, one of the co-sponsors made the following
points. He reiterated that paragraph 13 stated the basic policy suggestion
encouraging States to admit fact-finding missions t.o their territory. The
co-sponsor noted that, because of its emphasis on policy suggestions for
strengthening the role of the United Nations, working paper L.60/Rev.1 preferred to
deal with the underlying legal principle of consent in the preamble as suggested in
the footnote. He pointed out that paragraphs 14 to 17 were thus designed to
elaborate on the general rule stated in paragraph 13. He also observed that the
second sentence of paragraph 16 was intended to give an incentive to States to make
a unilateral declaration of acceptance of a fact-finding mission by ma’'ing clear
that also such States would be given an opportunity to voice their views.

51. In introducing the paragraphs of cluster 4 from A/AC.182/L.62/Rev.1, namely,
paragraphs 6 and 19, one of the co-sponsors pointed out that paragraph 6 stated the
important principle that consent was a prerequisite to the sending of a fact-finding
mission. He further observed that the purpose of paragraph 14 was to establish
another basis on which fact-finding of the United Nations may be used by States,
namely, by providing for their use in relevant treaties.

52. A large number of delegations considered consent of States as a prerequisite
to the sending of fact-finding missions and that it safeguarded the sovereignty of
States, According to them, consent was too important a principle to be relegated
to a statement in the preamble. It was further observed, in this connection, that
o broad reference to the Charter of the United Nations was preferable to reference
only to Article 25 of the Charter in the parallel provision of paragraph 6 of
A/AC.182/L.62/Rev.1 and of the footnote of A/AC.182/L.60/Rev.1 dealing with the
question of consent. However , specific mention of Article 25 was preferred by some
delegations. The suggestion was then made to merge the provisions of the footnote
of L.60/Rev.1 and paragraph 6 of L.62/Rev.l to read as follows: “The sending of a
United Nations fact-finding mission to the territory of any State requires the
prior consent of that State, without prejudice to its international obligations
under the Charter of the United Nations”. The point was made, in this connection,
that. attention should be paid to the difficulty arising from the use of the phrase
“territory of a State” in various paragraphs of the cluster in situations where
there were competing claims of sovereignty over a territory to which the dispute
relates. The que:tion was raised as to whether consent in these paragraphs
referred only to the sending of a Eact-finding mission, or also to the individual
members of the mission. The view was also expressed that paragraphs 13 to 17 were
too negative and tended to assume that. State: would be reluctant to accept
Cact- finding missions. A suggestion was made to redraft them to provide positively
that States should be encouraged to admit fact-finding missions in their territory,
since this would be consistent with the current spirit of encouraging co-operation
among States. In that connection, the suggestion was further made that
parayraph 13 As thus redrafted could be better placed in the preamble. Another
that the application of paragraphs 13 to 17 would lead to a derogation of
sovereignty of Statos and that they were consequently unacceptable. There was also
the view that fact-finding missions of the United Nations could not pose a threat
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to the sovereignty of a State and that they could indeed be used to protect the
interests of small States,

53. A number of delegations had difficulty specifically with the idea expressed in
poragraph 14 of A/AC.182/L.60/Rev.1 to the effect that consent could be presumed by
silence. As to paragraph 15 of L,60/Rev.1, while some delegations saw the need for
requiring States to indicate their reasons for not admitting fact-finding missions,
others were of the opinion that such a requirement was unwise in that there might
be some situations in which the fulfilment of this would not be possible for
delicate political reasons. With respect to paragraphs 16 and 17 of L.60/Rev.1, it
was pointed out that, given the nature of complicated questions relating to the
legal status of unilateral declarations, it was not certain how that concept could
be applied in the context of fact-finding. Other delegations, however, welcomed it
as a novel idea which could be applied in that context. However, a further
guestion was raised as to why States which had made unilateral declaration6 were
rewarded by being given the opportunity to express their views to the sending
organ, In response, the co-sponsors explained that States that had not made such
unilateral declarations accepting in advance fact-finding missions in their
territories would have the automatic opportunity to express their views to the
sending organ when a request was made to them. The second sentence of paragraph 16
was thus aimed at allowing States having made unilateral declarations accepting
fact-finding missions in advance also the opportunity of expressing their views
before the sending of a fact-finding mission.

54. Regarding paragraph 6 of A/AC.182/L.62/Rev.l, the question was raised as to
the meaning of the phrase “relevant international obligations of States”. In
response, the co-sponsors explained that the phrase was meant to include
obligations deriving from treaties specifically containing provisions on
fact-finding by the United Nations, such as the Geneva Agreements on the question
of Afghanistan. With respect to paragraph 19 of L.62/Rev.1l, the suggestion was
made that the specific means of settlement of disputes therein referred should be
listed, i.e., negotiation, good offices, mediation, inquiry, conciliation,
arbitration, judicial settlement, resort to regional agencies or arrangements and
other peaceful means of the parties’ own choice.

55. In introducing the paragraphs of cluster 5 from working paper
A/AC.182/L.60/Rev.1l, namely, paragraphs 18, 19, 12 and the second sentence of
paragraph 16, one of the co-sponsors pointed out that the obligations spelt out
therein were incumbent not only upon the receiving State, but upon all States.
Paragraph 18 stated a general obligation, which was further specified in a slightly
redrafted paragraph 19. Paragraph 12 was intended to underline the principle that
fact-finding missions had to work in an impartial manner in order to obtain an
objective result.

56. In introducing the paragraphs of cluster 5 from working paper
A/AC.182/L.62/Rev.1, namely, paragraphs 8 to 11, one of the co-sponsors observed
that these paragraphs stated necessary principles for the successful conduct of a
fact-finding mission. He noted that the obligations of States had been redrafted
in a more positive tone and further elaborated in paragraph 9 hig in the light of
recent United Nations practice. The Paragraphs on the obligations of fact-finding
missions were the counterparts cf those paragraphs dealing with the obligations of
States and the former were meant to give States assurances that

of
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paragraph 10, which provided States concerned with the opportunity to state their
positions on the facts contained in the report of a fact-finding mission and not
necessarily on the report as a whole, since some parts of the latter might be
confidential. As for paragraph 11, the co-sponsors explained that the 1907 Hague
Convention for the Pacific Settlement of International Disputes referred to in the
earlier draft did not contain any general rules of procedure. Reference to the
Convention had therefore been deleted. However, the idea that fact-finding
missions should’establish their own rules of procedure or some basic rules had been
retained in paragraph 11.

57. With respect to sub-cluster 5 (a), namely paragraphs 18 and 19 of
A/AC.182/L.60/Rev.1 and paragraphs 8 and 8 big of A/AC.182/L.62/Rev.1l, the general
view was that the principle of co-operation of States was essential. It was noted,
in this connectior. that the consent of the receiving State was necessary to ensure
this co-operation. Some delegations preferred a detailed list of freedoms and
facilities to be granted to fact-finding misc ns, which would eliminate incidental
problems of interpretation of general clauses. Others were in favour of a broader
formulation, with a reference to the Convention on the Privileges and Immunities of
the United Nations, which in their view covered most of the privileges spelt out in
paragraph 19 of L.60/Rev.1l. The co-sponsors of L.60/Rev.l observed that the
freedoms and facilities in subparagraphs (a) to (f) of paragraph 19 of L.60/Rev,1
were not included in the Convention and had therefore to be expressly stated.
Moreover, the reference to the Convention concerned the members of the mission,
while the previous subparagraphs referred to the mission as such. The suggestion
was made to merge the parallel paragraphs 19 of L.60/Rev.1 and 8 his of L.62/Rev.1
by, for example, including the provision in subparagraph (a) of paragraph 19 of
L.60/Rev.1 in paragraph 8 bhis of L.62/Rev.1. The suggestion was also made to merge
all the paragraphs in the cluster as follows; “After having accepted United
Nations fact-finding missions, all States should co-operate with and give full and
prompt assistance to them in all aspects of their activities. Fact-finding
missions should be granted all freedoms and facilities needed for fulfilling their
task”. This could then be followed by the provisions of subparagraph (b) of
L.60/Rev.1 and subparagraphs (b) and (c) of L.62/Rev.1. The suggestion was also
made that the following phrase be added to the reference in the cluster to the
Convention on the Privileges and Immunities of the United Nations "for the purposes
of the performance of the functions of the missions”.

58. It was also pointed out that co-operation of States in this context may be
limited by economic and other means at their disposal. The co-sponsors of
A/AC.182/L.60/Rev.1 responded that the co-operation envisaged under the paragraph
did not entail any financial or other material obligations. The question was also
ralsed as to whether a national of the receiving State would be permitted to
participate in the fact-finding mission. The co-sponsors replied that the
composition of the fact-finding mission was decided upon by the competent United
Nations organs and that States could in any case make such a request as a condition
for their consent to the fact-finding mission. In this case, they would have to
endure the possible negative political consequences of this attitude being
interpreted by the sending organ as a refusal of consent. With respect to
paragraph 18 of L.60/Rev.1l, the view was expressed that the term “prompt” was
unnecessary. As to paragraph 19 of L.60/Rev.1, the suggestion was made to replace
the term "task" by the term “mandate” and also to delete its subparagraph (f) which
seemed to imply that censorship was practised in the receiving State. A further
sugge as made to separate subparagraph (g), which concerned the individual
membe fact-finding mission, from the preceding subparagraphs, which
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referred to the mission as a whole. It was also suggested to include the phrase
“in accordance with national law" in sabparagraph (a) of paragraph 8 his of
L.,62/Rev.1,

59. With respect to sub-cluster 5 (b), namely, paragraph 12 and the second
sentence of paragraph 16 of A/AC.182/L.60/Rev,1l and pnragraphs 2 to 11 of
A/AC.182/L.62/Rev.1, the view was expressed that the two working papers Were
complementary and that the cluster could be merged, provided care was taken to
ensure that the obligations contained in paragraph 9 of L.62/Rev.1 were retained.
In this connection, it was suggested that the phrase “without prejudice to their
privileges and immunities” in that paragraph be deleted. But vhere were those who,
like the co-sponsors of L.62/Rev.,1, wanted the phrase to be retained there as an
essential savings clause. With respect to paragraph 10 of L.62/Rev.l, the view was
expressed that the phrase “whenever appropriate” was unnecessary. But there was
also the view that the phrase was necessary, since it referred to cases where the
situation might be aggravated if the report of the fact-finding mission were to be
publicised. The questior also was raised as to whether it was necessary to include
paragraph 10 since States would in any case have the opportunity to state their
positions when the report of the fact-finding mission was brought before the
Security Council or the General Assembly. The question was also raised as to the
meaning of the phrase “States directly concerned”. The co-sponsors replied that
the phrase referred to States that had given their consent to the sending of a
fact-finding mission. With respect to paragraph 11 of L,62/Rev.l, the view was
expressed that it was necessary to include certain basic rules of procedure for
fact-finding missions. The suggestion was made that, instead of detailed rules, a

provision such as the following might Le included! “whenever appropriate, if
fact-finding includes hearings and other similar procedures, rules of procedures
should be envisaged”. The point was also made that these rules of procedure wouid

be included in the mandate of the fact-finding body. The view was also expressed
that the language in paragraph 11 was most appropriate for judicial or
semi-judicial bodies and therefore went beyond the scope of the working paper. The
guestion was alsc raised as to the use of the word “commission” in the chapeau.
The co-sponsors suggested its replacement by the word “mission”.

60. In introducing the paragraphs of cluster 6, namely, paragraphs 20 to 23 of
A/AC.182/L.60/Rev.1l, one of the co-sponsors observed that the paragraphs related to
information gathering which, together with the sending of a fact-finding mission,
were the two aspects of fact-finding by the United Nations considered in the
working paper. He further observed that information gathering by the United
Nations Secretariat was an important element of the strengthening of the role of
the United Nations. Paragraph 20 described the actual practice of the
Secretary-General in the light of his functions under Article 99 of the Charter and
his implied powers to obtain knowledge of the facts in order to form his opinion on
the existence of a threat to international peace and security. The co-sponsor
noted that some of the language of the paragraph was inspired from the Declaration
on the Prevention and Removal of Dispute6 and Situations Which May Threaten
International Peace and Security and on the Role of the United Nations in this
Field (see General Assembly resolution 43751, annex, of 5 December 1988).
Paragraph 21 referred to the Secretariat's already existing early warning
machinery, which should be enhanced. The co-sponsor noted that the language of
paragraph 22 had been softened in the light of the debate of the previous session
and that paragraph 23 referred to an emergency sltuation.
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61. while the view was expressed that the information-gathering capabilities of
the Secretary-General shoul d i ndeed be enhanced, the point wasal SO made that the
existing capabilities in this respect were sufficient and it was not necessary to
deal with the question inthe working paper. The co-sponsors responded that there
was still roomto inprove the existing structures ofthe Secretariat, The question
was al so. raised as to whether the working' paper was in line with respect to

exi sting structures ofthe Secretariat, in particular the Ofice for Research and
the coll'ection oflnformation and the Department of Public Information. The point
was further nade that the cluster had to be considered inthe light of the
financial constraints of the Organisation and the current restructuring of the
Department Of Public Information of the Secretariat. Another suggestion was that
under the informatioa gathering there should be considered the possibilities of the
exchange of information between the United Natioms and regional organisations and
the use Of nodern technology in the information-gathering activities.

62. waith respect to paragraph 20 of arsac.182/L.60/Rev.1, the question was raised
as to the procedure by which the Secretary-General would survey the situation of
international peace ama security and, in particular, as to the periodicity of the
survey. In this connection, it was pointed out that such a survey existed already
in the annual report of the Secretary-Ceneral to the General Assenbly. The
question was also raised as to which information the Secretary-General would bring
to the attention ofthe Security Council. The co-sponsors clarified that it was
the information obtained bythe survey ofthe international situation by the
Secretary-General, Whi ch it was important in his opinionto bring tothe attention
of the Security Council. Doubts were expressed as to the relation between a survey
of the international situation by the Secretary-CGeneral and the decrease ofthreats
tothe maintenance of international peace and security. Regar ding paragraph 21,
the question was raised as to the meaning of the phrase "fuII use" The question
was al so raised as to the neaning of the term"early warning". The CO-SpPONSOrs
explained that it referred to the need ta obtain early information and that the

| anguage used was that of the resolution, which |ater gave rise tothe creation of
the Early Warning Service of the Ofice for Research and the Collection of
Information. As to paragraph 22, it was asked whether it was necessary since the
United Nations would already be aware of published information. The co-sponsors
clarified the neaning of the phrase ‘*publicly available’ by stressing that it

i ncluded information which was not available in witten form Thepoint wasmade
that the question of the use of United Nations information centres for activities
relating to the maintenance of international peace and security was conplex since,
in practice, the directors of the information centres were also the directors of
the united Nations Devel opment Programme and that their latter functions had
priority over these relating to the question of maintenance of international peace
and security. The view was al so expressed that United Nations information centres
were Neant to provide information to the host States and not to the Wiited

Nations, Wth regard toparagraph 23, it was pointed out that the paragraph coul d
provoke certain suspicions £rom the host States, since it inplied that United
Rations representatives may be called upon to performactivities falling outside
the scope of their normal functions.

63. In introducing the paragraphs ofcluster 7, nanely, paragraph6 20 and 21 of
workingpaper A/AC.182/L.62/Rev.l, one of the co-sponsors observed that the
paragrephs cont ai ned savings clauses. Paragraph 20 was intended to safeguard t he
principle of free choice of means for the peaceful settlenent of a dispute
Paragraph 21 nmade specific reference to Article 2, paragraph 7, ofthe Charter of
the United Nationsbecauseit was a very inportant provision.
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64. In commenting On the paragraphs Of th. cluster, several delegationssupported
t he inclusion ofsuch savings cl ause% Hth respect to paragraph 20 of
A/AC.182/L.62/Rev.1, t he point was nmad%¢t hat the paragraph seemedwi nply t hat
Uni t ed Nations fact-findi ng missions were a means Of peacef ul settlement of

di sputes and it m ght therefore be redrafted. The co-sponsors indicated that the
paragraph was intended to avoid an overlan between the sending ofa United Nations
fact-finding mission With respect to a dispute and action by the parties tothe
disputes . Aquestion Wwas al so rai sed as to whether referenceto a treaty on
settlement of di Sputes was necessary in that paragraph. The point was al so made
that if a treaty such as envisaged existed, it should be given priority over the
sending of a United Nations fact-finding mssion. The co-sponsors,in response,
noted that there was no issue ofpriority and that the paragraph referred to two

i ndependent actions, nanely, the sending ofa United Nations fact-finding mssion
and the peacefulsettl|enent of disputes by the State%concerned. As for

paragraph 21, while sone del egations were of the viewthat a general reference to
the Charter provisions wthout specific mention of Article 2, paragraph 7, was
sufficient, Ot hers were Of the viewthat the specific Article shoul d. be nentioned.

65. In introducing cluster 8, nanely, paragraphs 12, 14, 15 and 15 bis of
A/AC.182/L.62/Rev.1, One of the co-sponsors observed that their intention had not
beent 0 repeat the Charter of the United Nations, but that specific Articles of the
Charter had been nentioned to encourage the Security Council and the General
Assenbly to resort to fact-finding in the fulfilnent oftheir functions. He
further noted that the paragraphs attenpted to indicate areas where fact-finding
could be resorted to by the above-nentioned organs. Subparagraph (a) of

paragraph 12 | unped t oget her recommendations anddeci si ons, prevention and
settlement Of di Sputes, since they were linked in practice. Subparagraph (a) of
paragraph 12 underlined that fact-finding could be used by the Security Council te
monitor the inplementation of its decisions in the field ofthe maintenance of
international peace and security.

66. Sone del egations were of the view that the paragraphs of the cluster went inco
too many details and that this mght risk a msinterpretation of the Charter and
rai se issues which did not needto be raised. Thus, they preferred ageneral
reference to the Charter of the United Nations. The co-sponsors noted that,

al though mention of specific Articles of the Charter in paragraphs 14 and 15 coul d
be deleted, it was necessary to refer to specific Articles with regard to the
various functions of the Security Council under the Charter. Qher delegations
were Of the view that the ideas contained in the paragraphs should be included, in
particul ar subparagraph ¢a) of paragraph 12. Support was al so expressed for
paragraph 15 bis.

67. 1In the course of the joint drscussion ofworking papers A/aC.182/L.60/Rev.1
and AsAC.182/L.62/Rev.1, several del egations nmade conment%an the translation of
the two papers fromthe English original. In particular, it wasnoted that
throughout the text the term "shoul d" had not beentranslated correctly into French
(regardi ng working paper L.60/Rev.1) and i nto Spani sh (regarding both working
papers) and that it shoul d be transl ated by theconditional *"devrait" and "deberia®,
respectively. Regarding the Spsnish version ofparagraph 2 ofL..60/Rev.1, it was
suggest ed to repl ace the term "datos” by "hechos” and regarding paragraph 11 of
L..60/Bev.1, it was suggested to repl ace the term"atribuciones" by "instrucciones"
or "mandato”. With respect to paragraph 22 of L.60/Rev.1, it was noted that the
second sentence had not been correctlytranslated into French, Regarding the
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b a version Of paragraph 6 ofL.60/Rev.l, It was suggested to substitute the
term**assentinent” by "consentement".

68. On the basis of the joint discussionof the two working papers,
A/AC.182/L.69/Rev.1 and AsAC.182/L.62/Rev.i, and further work donebyt he
co-sponsors, a unified document was prepared and presented to the working group by
t he co- sponsor s (A/AC.182/1990/CRP.2, laterpr oduced as document A/AC.182/L.66).
The text of this-docunent is set forth bel ow

“Eact-finding by the Upited Nations in the field of the

“"Preambular paragraph

“"Recoani “ng that the full use and further devel opnent of the
fact-finding capabilities of the United Nations could contribute to the
strengthening of the role of the United Nations in the maintenance of
international peace and security,

"1. In performng its functions for the maintenance of international peace
and security, the United Nations should have full know edge of all relevant
facts. To this end it should consider undertaking fact-finding activities.

"2.  For the purpose of the present paper, fact-finding means any activity
designed to ascertain facts which the conpetent United Nations organs need to
exercise effectively their functions in the field of the maintenance of

I nternational peace and security.

*3. Fact-finding shoul d be conprehensive, objective and inpartial

“4. AssSOOn as a situation that mght threaten the maintenance of
international peace and security is identified, the United Nations shoul d
consi der sending a fact-finding mssion to the relevant areas, unless all the
facts can be obtained through the use ofthe existing information-gathering
capabilities of the Secretary-CGeneral

II‘II

“5. In deciding if and when a fact-finding mssion should beundertaken, the
conpetent United Nations organs should keep in mnd that the purpose of
fact-finding mssions should be togain objective and detailed know edge of
the facts. They should also consider that the sending of a fact-finding

m ssion may Signal the concern of the United Nations as a whole and serve as a
meansf Oor buil ding confidence, However, precautions should be taken so that
the fact-finding mssion results rather in defusing than in aggravating the
situation.

“6. Pact-finding mssions maybe undertaken by the Security Council, the
Ceneral Assenbly andt he Secretary-General, in the context oftheir respective
responsibilities in maintaining international peace and seecurityin accordance
with the Charter of the United Nations.
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“7. In deciding to whom to entrust the conduct of a fact-finding mission, the
Security Council and the General Assembly should give preference, in general,
to the &ecretary-General, who may designate a special representative or a
group of expert6 reporting to him. Resort to an ad hieg subsidiary body of the
Security Council or the General Assembly may also be considered.

"8. In considering the possibility to undertake fact-finding missions, the
competent United Nations organs should keep in mind the necessity of avoiding
duplication of efforts.

"9, States should be encouraged to bring any situation that is likely to
threaten the maintenance of international peace and security, and where the
facts are in dispute, to the attention of a competent organ of the United
Nations, which should consider effective wsys to ascertain such facts.

"10. Any request for the sending of a United Nations fact-finding mission by a
State concerned to its territory, should be given expeditious consideration.

"1l1l. Once the decision has been made to undertake a fact-finding mission, the
mission should be dispatched without delay.

"12. The decision by the competent United Nations organ to undertake
fact-finding should alwaye contain a clear mandate and precise requirements
for the report. The report should be limited to a statement of facts.

"13, The sending of a United Nations fact-finding mission to the territory of
any State requires that State’s prior consent without prejudice to the
obligatlon of Member States under Article 25 of the Charter.

“14. States should be encouraged to follow a policy of admitting United
Nations fact-finding missions to their territory.

"15. The sending United Nations urgan is encouraged to ask the receiving State
to answer the organ’s request to admit the mission within a given period.

“16. Any request for the consent of a State to receive a fact-finding mission
within its territory should be given timely consideration.

“17. In the event a State refuses to admit a United Nations fact-finding
mission to its territory, it should inform the sending United Natiomns organ
without delay, indicating the reasons for its refusal, when appropriate. It
should keep the possibility of admitting the fact-finding mission under active
review,

"18. States may at any time declare that they commit themselves to admit to
thelr territory any United Nations fact-finding mission dispatched to assist
in the maintenance of international peace and security. These States shall be
given an opportunity to voice their views to the sending United Nations organ.

"19. These general unilateral declarations may also be made only for certain

types of fact-finding missions or for a certain time. The Secretary-General
shall give adequate publicity to such declarations.
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"20. States should be encouraged to include provisions on the use of United
Nations fact-finding missions in agreements they might conclude for the
peaceful settlement of disputes.

“21. States should co-operate with, and give Lull and prompt assistance to,
United .Nations fact-f inding missions.

"22. Fact-finding missions should enjoy all freedoms and facilities needed for
discharging their mandate. In particular8

"(a) They should promptly be admitted in the areas to which they have
been dispatched;

"(b) They should have freedom of movement and, in accordance with
national law, full access to such places and information as they consider
relevant to the performance of their task;

"(c¢) They should be entitled to discharge their mandate in full
confidentiality without any pressure or interference}

“(d) They should have the right to communicate freely with the United
Nations end among themselves, and with all persons they consider relevant for
the discharge of their mandate, with full guarantee that no harmful
consequence will be incurred by these persons.

"23. The members of fact-finding missions should enjoy the privileges and
immunities specified in the Convention on the Privileges and Immunities of the
United Nations.

“24. Fact-finding missions shall act in strict conformity with their mandate.
Without prejudice to their privileges and immunities, their members shall
respect the laws and regulations of the State in the territory of which they
exercise their functions.

“25. Fact-finding missions should perform their task in an impartial way,
Their members shali not seek or receive instructions from any Government or
from any authority other than the competent United Nations organ.

“26. States directly concerned by the report of a fact-finding mission should
be given an opportunity, whenever appropriate, to let the sending organ know
their views in respect of the facts reflected in the report.

"27. Whenever fact-finding includes hearings, appropriate procedural
guarantees should be provided for in the rules of procedure that may be
adopted.

"28. The Secretary-General, on his own initiative or at the request of Staten
concerned, should consider undertaking fact-finding missions in areas where a
situation exists which might threaten the maintenance of international peace
and securlty. He may, where appropriate, bring the information obtained to
the attention of the Security Council.
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"29, The Secretary-General should pay special attention to using the United
Nations fact-finding capabilities at as early a stags as possible, in order to
contribute to the prevention of disputes and situations which may threaten the
maintenance of international peace and security.

"30. The Secretary-General should be encouraged to prepare and update lists of
experts in various fields so as to have them available at any time for
fact-finding missions. He should also maintain and develop, within existing
resources, capabilities for the event of emergency fact-finding missions.

"31. The Security Council should consider the possibility to undertake
fact-finding to obtain the knowledge of the facts needed for discharging
effectively its responsibility in the maintenance of international peace and
security in accordance with the Charter.

"32., The Security Council should, wherever appropriate, consider the
possibility to provide for fact-finding in implementing its resolutions.

“33. The General Assembly should consider the possibility to undertake
fact-finding to obtain the knowledge of the facts nesded for exercising
effectively its functions under the Charter for the maintenance of
international peace and security.

"34. The General Assembly should, wherever appropriate, consider the
possibility to provide for fact-finding in implementing its resolutions
relevant to the maintenance of international peace and security.

“35. The Secretary-General should survey the world-wide state of international
peace and security regularly and systematically to facilitate the prevention
or removal by the United Nations of situations which might threaten
international peace and security. The Secretary-General’s capacity to provide
early warning of such situations should be enhanced. Where appropriate, he
should bring relevant information to the attention of the Security Council.

“36. To this end he should make full use of and continue to strengthen the
information-gathering capabilities of the Secretariat. This may include, when
necessary, the use of United Nations information centres to collect publicly
available information related to international peace and security.

“37. The Secretary-General should encourage United Nations officials outside
Headquarters to bring to his early attention, whenever urgent, any situation
which may threaten international peace and security.

“1V
"38. The sending of a United Nations fact-finding mission shall be without
prejudice to the use by the States concerned of inquiry or any similar

procedure provided for in a treaty between them.

“39. Nothing in the present paper shall be construed as prejudicing in any
manner the provisions of the Charter, including those contained in Article 2.
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paragraph 7, thereof, or the rights and duties of States, or the scope of the
functions and powers of the United Nations organs under the Charter.”

69. The first 12 paragraphs Of the document were subject to extensive comments
during the informal consultations held by the Chairman, while the rest of the
paragraphs benefited from general observations. In the Working Group, the Chairman
observed the document had been generally welcomed and the efforts of the
co-sponsors in producing it appreciated. Thr co-sponsors confirmed that they had
taken note of the useful comments which had been made on it during the informal
consultations and that they intended to prepare a revised version of the document.
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1v. PEACEFUL SETTLEMENT OFDl SPUTES BETWEEN STATES

Statement of the Rapporteur
A. General exchange of views

70. At its 137th neeting, on 21 February 1990, the Special Commttee held a
general exchange of views on the question ofthe peaceful settlement of disputes

between States. since there were no specific proposals before the Conmttee on this
itemofits mandate.

71. Several delegations enphasised the inportance ofthe principle ofthe peaceful
settlement of disputes and stressed the commtnment of their respective countries to
it. Tt was observed that the principle was vital particularly to small nations,

for which it offered protection against settlenment through the use offorce. The
view was al so expressed that the two principles of the peaceful settlement of

di sputes and the non-use of force in international relations went hand in hand.

72.  Several delegations also stressed the inportance of the question of the
peaceful settlement of dispute6 in the work of the Conmttee. It was recalled that
the peaceful settlement ofdisputes was a topic on which the Special Commttee had
produced its first Declaration adopted by the General Assenbly, nanely, the Manila
Decl aration on the Peaceful settlenent of International Disprtes (see Ceneral
Assembly r esol uti on 37710, annex, of 15 Novenber 1982), which provi ded an
assessment Of the existing meamns of peaceful settlement ofdisputes. The recent
achievements Of the Committee in this respect, namely, the Declaration on the
Prevention and Rermoval of Disputes and Situations Wich My Threaten Internationa
Peace and Security and on the Role of the United Nations in this Field (see CGenera
Assembly I esol uti on 43/51, anmnex, of 5 Decenber 1988) and the working paper on the
resort to a cemmission ofgood offices, mediation or conciliation within the United
Nations, were also recalled. It was also noted that asubstantial portion of the
current work of the Special Committee on fact-finding involved encouragenent to
third party participation in the peaceful settlenment of disputes. Mreover, one
del egation stated that concrete proposals on the topic would be presented at tre
next session ofthe Special Conmttee. 1a this connection, support was expressed
for the suggestion made by that delegation in the general debate of the Special
Committee {0 Strengthen the co-operation between the United Nations and regiona
organizations for the peaceful settlementof disputes and the maintenance of

I nternational peace and security.

73. A number of del egations observed that the essential problemrelating to the
peaceful settlenent of disputes was the lack of political will to use existing
mechani sns for the peaceful settlementof disputes. It was stated, in this
connection, that the Special Conmttee, as well as the Sixth Commttee, had the
task of strengthening this machinery and enhancing the ability of the O ganisation
to resolve disputes peacefully. The need to enhance in particular the role of the
International Court of Justice was emphasized.

74. Most delegations taking part in the exchange ofviews observed thatthere were
significant treads in the international community within and outside the real m of
the United Nations, pointing to the fact that the peaceful settlement of di sputes
was attracting greater interest on the part of State6 and there was increasing
recognition thatthe acceptance of voluntary or even conpul SOry meansforthe
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peacef ul settlemeat ofdi Sput €S was NOt necessarily a threatt O national
sovereignty, but could in fact be in tha national interest. In this connection,
attention was drawn to the ongoing tal ks between permanent nenbers of the Security
Counci| about the question of the conpulsory jurisdiction ofthe International
Court of Justice, as well as to the wthdrawal of reservations by several nenber
States with respect to treaty clauses giving conpul sory jurisdiction to the Court,
Several del egations expressed optimismabout the future consideration of the item

on the peaceful settlenent ofdisputes in the Special Cormittee in the |ight of
these newtrends,'

75. The point was made that the question of the peaceful settlement of disputes
woul d beamajorelementOf the programme oft he United Nations Decade of
Internationallaw. |t was observed in this connection that the Special Commttee
shoul d play sone role in this respect, for exanple, in the preparation of a general
instrunent on the peaceful settlemen* f disputes. The view was al so expressed
that the principle of the peaceful settlement of disputes involved both political
and econom c disputes and that the progranme of the United Nations Decade of
International Law should therefore consider all aspects of international |aw,

i ncluding the econony and the environnent. Wth respect to the latter point, the
proposal to set up a mechanismfor the prevention and the solution of internationa
environnental disputes was recalled. The idea of encouraging States to use
peaceful means for the settlenment of disputes was suggested as a prine topic to be
stressed by the United Nations Programre of Assistance in the Teaching, Study,
Dissem nation and Wder Appreciation of laternational Law

76. some del egations pointed out the problem of the technical and financial neans
for the peaceful settlenent of disputes for certain States. In this connection,
attention was drawn to the assistance to be provided by the creation of the
Secretary-Ceneral's Trust Fund to Assist States in the Settlement of Disputes

through the International Courtof Justice, for which several delegations expressed
appreci ati on.

77. It was observed that there was a procedural problemrelating to the question
of the peaceful settlenent of disputes, since the question was discussed not only
I n the Speci al Committee itself but alsointhe Sixth Commttee, both under the
Item on the peaceful settlement ofdisputes and underthat on the United \ations
Decade of International Law. and that the work of the Organisation needed to be
rationalized i N that respect. The view was al so expressed that, al t hough there was
i ndeed a need to ratiemalize the work of the United Nations on the peaceful
settlenent of disputes, there was a distinction between the consideration of the
itemwthin the context of the Special Conmittee and its consideration within the
context of the Decade oflnternational Law. In the forner case, the principle of
the peaceful settlenment ofdisputes was examned within the framework of the
Charter of the United Nations, while in the latter the principle was exam ned

wi thin the broader concept of international |aw.

B. i -
progresS Of work on the draft handbeook on the peaceful

settlement of disputes between States

78. The Special Commttee had before it, as requested by the General Assenbly in

paragraph 7 of its resolution 44s37 of4 Decenber 1989, the Secretary-Ceneral's
progress report on the draft handbook on the peaceful settlenent of disputes
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Bet ween States (A/AC.182/L.64), Whi ch cont ai ned updated i nf ormation on t he
preparation by the Secretariat of the draft handbook. ¥m particular, the progress
report gave i nformation on the meetings ofthe Consultative Group On the Handbook
on the Peaceful Settlenent ofD sputes between States, composed Of competent

i ndi vi dual s from among t he membersof the permanent m ssions of the States Menbers
of theUnited Nationsim New York, held on 17 April, 18 Septenber and

11 Decenber 1989 and 5 February 1990, under the chairmanship of the

Under - Secretary-CGeneral, the Legal Counsel, which reviewedthe drafts of sectionms
of chapter 11 ofthe handbook, prepared by the Secretariat, dealing with good
offices, judicial settlement, resort to regional agencies orarrangements and other

peaceful neans and chapter |V on procedures envisaged in other international
I nstrunents.

79. Atthe 138th meetingofthe Special Conmttee, on 22 February 1990, the Lega
Counsel introduced the progress report.

80. Several delegations expressed their appreciation to the Secretariat for its
work On the elaboration of the draft handbook. and expressed their satisfaction
with the assurance given in the report that the draft handbook woul d be conpl et ed
before the next session of the Special Committee. The useful ness of the handbook
In assisting States, particularly developing countries, in the area of the peaceful
settlement of disputes was enphasised. The view was al so expressed that the
handbook would be useful in the consideration of future proposals em the guestion,
particularly in the preparation ofa universal eonveatiom on the peacef ul
settlement of disputes within the framework of the Decade of International Law. It
was al so suggested that, when conpleted, the handbook should be widely distributed.

81. Certain specific points on the final form Of the handbook Were raised. |t was
suggested that the handbook shoul d have an index and annexes. Wth respect to the
latter, some specific suggestions were offered. The point Was al so nade that

consi deration be given to produce the handbook in |oose-leaf formso that it could
be easily updated. The Secretariat noted all these pointsand clarified that the
preparation of an index for the handbook had indeed been foreseen and that the
Secretariat would informthe Consultative Goup ofthe annexes it intended to
include in the handbook when presenting the |ast remaining chapter ofthe draft
handbook. The Secretariat also took note of a request to distribute the conplete
draft nandbook t0 the membersof the Consultative G oup,

82. The Commmittee took note of the report.
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V. RATIONALIZATION OF EX| STI NG PROCEDURES OFTHE UNI TED NAL:-ONS

Statement of the Rapporteur

83. As requested Dy the General Assembly i n paragraph 4 of General Assenbly

resol uti on 44,37, the Wrking Group, at its 9th, 10th snd 12th neetings, held on 16
and 27 February 1990, kept under active review and considered the question of the
rationalisation of the procedures of the United Nations.

04, The Wrking Goup had before it a revised version of a draft document on the
rational i sation efexisting United Nations procedures (A/AC.182/L.43/Rev.5), which
had originally been presented at the Special Conmttee's 1985 session 6/ and
subsequently revised at its 1986, 1987 ana 1989 sessions. 2/ The Special Conmttee
al so had before it a proposal contained in a conferenceroom paper submtted at its
1989 session amd set out im paragraph 101 of that session's report, 87 as well as
various proposal s submitted by del egations during the session, and a paper
(AsAC.182/L.67) submitted by the Chairman foll owing i nformal consul tations.

85. In the course of the adoption of the document set out bel ow, sone del egations
stated that they would have preferred that paragraph 1 be the one provisionally
adopted by the Special Committee at its 1988 session and reflected in paragraph 76
of that session's report, 9/ but did not wish to prevent the Conmttee from
reaching a general agreenent on the document as a whole. Oher delegations would
have preferred not to include in the docunment the subject-matter covered by
paragraph 1 and to delete the paragraph altogether. In a spirit of conprom se and
in order not to obstruct the reaching of a general agreenent on the document as a
whol e, they accepted the present formulation of paragraph 1.

86. Asa result ofintensive work, the Special Committee conpleted the draft
docunment on the rationalisation of existing United Nations procedures, which it
submits t0 the General Assembly for consideration and adoption

"Ratiopalizati £ existing United Nations )

“1. Wthout prejudice to article 18 of the Charter and with a view to
facilitating the work of the United Nations, including, whenever possible. the
adoption by the General Assenbly of agreed texts of resolutions and decisions,
informal consultations should be carried out with the w dest possible
participation of #enber States.

"2, Wen an electronic voting systemis available for recording how votes
were cast, a roll-call vote should as far as possible not be requested,

»3. Before the end of each General Assenbly session, the General Committee
should, in the light ofthe experience it has acquired during that session
consider drawing up its observations on the organisation of the work of the
session, with a view to facilitating the organisation of the work of future
sessions ofthe CGeneral Assenbly.

»4. The agenda of the General Assenbly should be sinplified by grouping er
merging, to the extent possible, related itens and, where it is appropriate
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for discussion of a particular item, by setting an interval of nore than a
year between the discussions on it. For this purpose, the Chairman of the
Mai N Committee concernmed Or, as appropriate, the President of the Genera
assembly,shoul d undertake consultations with del egations,

“5. The General Conmittee should consider, at the beginning of each session
of the General Assenbly, recommending that certain Min Conmittees should neet
in sequential order, taking into account suchmatters as the nunber of
meetings required for the consideration of the questions with which they are
charged at that session, the organization of the workof thewhole session and
the problemof participation of snaller dslegations.

“6. I'n making recommendations as to how agenda itens should be allocated to
the Main Comittees and the Plenary of the General Assenbly, the CGeneral
Ccommittee Shoul d ensure the best use of the expertise of the Conmttees.

“7. Wen the CGeneral Assenbly considers whether it needs to establish
subsidiary organs, in accordance with Article 22 of the Charter, it should
give careful consideration as to whether the subject-matter in question could
be dealt with by existing organs, including its Min Committees and their
working groups. Subsidiary organs should seek constantly to inprove their
procedures and nethods of work in order to ensure effective consideration of
questions allocated to themby the CGeneral Assembly.

8. The dates and 1ergth Of the sessions ofbodies of the General Assenbly
that meet intersessionally should be determned as soon as possible by the
General Assembly,as appropriate, follow ng advice fromthe Committee On
Conferences, on the proposal of the Secretary-Ceneral. The Ceneral Assenbly
shoul d take account of the past experience, the state of current work in
regard to the mandate given to the body in question and the need to avoid as

far as possible overlapping meetings of bodies which deal with subject-matter
of a simlar nature.

"9. Informal consultations about the work of bodies .the General Assenbly
that meet intersessionally should continue to be held inadvance of the
sessions of such bodies inorder to facilitate the conduct oftheir sessions

especially as regards the conposition of the bureau and the organiaation of
work.

“10. Resol utions should request observations from States orreports by the
Secretary-CGeneral in so far as they are likely to facilitate the

inpl enentation of the resolutions or the continued examination ofthe
question.”

Notes

1/ Forthelist of membersof the Conmttee at its 1990 session see
A/AC.182/INF/15.

2/ official Records of the G Sessionblv. Thirty-gixtl
Supplement No, 33 (A/36/33), para. /.

3/ A/AC.182/L.64.
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Noteg(conti nued)

'Y, : ‘ of ty—
Supplement No. 33 (A/44/33), para. 101,

%/ _Ibid.., Supplement No, 1 (A/44/1),

6/ Official RecordsOf the Gemeral Assembly. Fortieth
Supplement No. 33 (A/40/33), pars. 223.

2/ Ibid., Fortv-first Session. Supplement No, 33 (A/41/33), para. 32; ibid..
Forty-second Session, Supplement No. 33 (A/42/33), paras. 20 and 341 and ibid..
Fortv-fourth Session Supplement Wo, 33 (A/44/33), paras. 84 and 99.

8/ 1Ibid., para. 101,

9/  Ibid.. Forty-third Session, Supplement Ng. 33 (As43/33).
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