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| nt r oducti on

1. The Working Group on Arbitrary Detention, represented by its Chairnman
and Vice-Chairman (M. Kapil Sibal (India) and M. Louis Joinet (France)
respectively), visited the People’ s Republic of China at the invitation of the
Governnment, from6 to 16 October 1997

2. The visit was in followup to a preparatory mssion of five days carried
out in July 1996 by M. Joinet, the former Chairman of the G oup, during which
he met with officials, visited a prison in Beijing and a “re-education through
| abour” centre in Shandung province and agreed upon nodalities for a future
visit by the Working Group (see E/CN. 4/1997/4, paras. 23-35).

3. The Working Group visited the capital, Beijing, Chengdu (Sichuan
province), Lhasa (Tibet) and Shanghai. In Beijing it held talks with the

Vi ce-President of the Suprene People’ s Court, the Deputy Chief Procurator at
the Supreme People’s Procuratorate, the Vice-Mnister of Justice, the
Vice-Mnister for Foreign Affairs and the Director-General of the Foreign

M nistry' s Departnent of International Organizations and Conferences, with
officials fromthe Mnistry of Public Security, and with several procurators.
On the occasion of a visit to a tribunal in Beijing the Wrking Goup attended
atrial and later had discussions with some of the judges. It also held

di scussions with | awers fromthe Al China Lawers Association, the President
and nmenbers of the China Society for Human Ri ghts Studies and scholars from
the Institute of Law Science at the Chinese Acadeny of Social Science.

4, In Chengdu the Working G-oup was received by representatives of the

| ocal authorities and visited the Sichuan Provincial Juvenile Delinquents

Ref ormatory Penitentiary. |In Lhasa, the Group was received by the | eader of
the regi onal People’ s Government. It visited a prison on the outskirts of
Lhasa - Prison No. 1, known as the Drapchi prison. |In Shanghai, the G oup was
received by the city’ s deputy mayor; it held talks with officials of the

I nvestigative Branch of the Public Security organ and with the Director of the
Bureau of Justice of Shanghai nmunicipality in his capacity as Chairnman of the
adm nistrative conmmttee in charge of re-education through |abour. It also
hel d di scussions with nenbers of the Shanghai Bar Association and with nenbers
of the East China Institute of Law and Political Science. The Wrking G oup
visited, in the Shanghai Metropolitan area, the Shanghai Detention House - a
pre-trial detention centre; Q ngpu prison, and the Shanghai Wnen's Correction
House - a “Re-education through Labour” adnministrative detention centre.

5. The visit to the People s Republic of China was made possi bl e through
the coordinated efforts of the Ofice of the H gh Commi ssioner for Human

Ri ghts and the Mnistry of Foreign Affairs of China, and in particular the
Department of International Organizations and Conferences, under the efficient
and hel pful direction of M. WAng Guangya, its Director-Ceneral, and his

dedi cated staff. The Wrking Goup wishes to express its gratitude to the
authorities of the Governnent of China, and in particular to the
above-nentioned officials, for the help and cooperation extended to the G oup
during its visit.
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CGeneral comrents

6. Pursuant to the preparatory mssion carried out in July 1996, the
Wor ki ng Group held consultations with the Chinese authorities for the
finalization of a visit by the Working G oup. The Chinese authorities having
agreed in principle to such a visit, the Wrking Goup started conveying to
the authorities its expectations as to the nodalities of the visit and the
possi bl e detention facilities that the G oup mght wish to visit. The Wrking
Group conveyed to the authorities that it would like to visit a broad range of
detention facilities, including a pre-trial detention centre and a centre for
re-education through | abour and a prison in Tibet. It would be in order to
mention that on account of the difficulty in getting clearances fromthe

Chi nese Governnent to visit specific centres of detention and particul ar
provinces, it was not possible to prepare an agenda for the visit in advance.
Detail ed progranmmng in respect of the visit to detention centres could only
be finalized after the nenbers of the Wirking Group had arrived at Beijing and
also in the course of the visit.

7. The Working Group woul d have been able better to appreciate the extent
of the changes effected by the revised Crimnal Procedure Law and the revised
Crimnal Law, in contrast to the respective 1979 Laws, if the Chinese
authorities had made available to the Group a version of the revised Laws
either in English or in French. Such a request was made at the first neeting
of the Goup with the authorities and also during the course of the visit.
Thi s handi capped to sone extent the work of the Group and nuch of the

i nformati on received and incorporated in the present report is based on the
inquiries made by the Group during the visit and docunments procured by the
Group subsequent to the visit.

8. Though the authorities enphasized time and again that under Chinese |aw
no one could be pernmitted to visit pre-trial detention centres, they nust be
congratul ated for having wai ved that objection and allowi ng the Wrking G oup
to visit the pre-trial detention centre at Shanghai. The Wbrking G oup

t hr oughout the course of its visit, maintained that it regarded the visit to
pre-trial detention centres as falling within its mandate. The positive
attitude of the authorities despite their reservations, must be seen both as a
precedent and an exanple of the grow ng awareness of and cooperation with the
speci al procedures nechani sns of the Comm ssion on Human Ri ghts by Menber
States in order to further the cause of human rights.

9. The authorities made genuine efforts to make the visit of the Wrking
Group a success. COccasional bottlenecks were the result of a |lack of
flexibility on the part of either subordinate or autononous regions' officials
or authorities who found it difficult to adapt to the culture of cooperation
whi ch was experienced by the Wrking Goup throughout the visit. The |oca
authorities had occasionally to be persuaded to accept the requests of the
Group. This sonmetimes required statutory or non-statutory prison authorities
and/or officials to allow visits to detention centres requiring adherence to
wel | -accepted norns regardi ng questioning prisoners or detainees, including
conditions of privacy. At Shanghai, for exanple, the prison officials had to
be persuaded to allow the nenbers of the Group to conduct interviews in
private. As pre-trial detention centres had no experience of such visits, the
authorities were hesitant to nmake an exception. It did credit to the
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officials who all owed thensel ves to be persuaded after the purpose of the
visit and the non-adversarial nature of the inquiry had been expl ai ned.

10. The G oup was also confronted with a simlar situation at Lhasa. As
nost of the detainees at Drapchi were Tibetans, it was felt that the
interpreters provided by the United Nations would not be able to translate
from spoken Tibetan. According to the authorities, this required the use of
the interpreters provided by the Ti bet Autononbus Region. The G oup resisted
this suggestion. Utimtely, the matter was resol ved, as some of those who
were interviewed al so spoke Mandarin whereas others were understood with the
hel p of other inmates who spoke Mandarin and who were selected at the |ast

m nute by menbers of the G oup.

11. As the visit progressed the Wirking Goup on the basis of informtion
gathered in situ, asked to neet officials and to be provided with information
not requested earlier. The authorities nade genuine efforts to nmeet the
requests of the Group. The Goup, for its part, understood the difficulties
of the authorities when they were unable to nmeet the requests of the G oup

As there was no arranged or agreed detail ed progranme provided to the G oup
nmost of the decisions had to be taken as the visit progressed. This also
reflected flexibility of attitudes on both sides.

Brief overview of the adnministrative organization

12. The People's Republic of China covers an area of 9,596,961 knt and

in 1992 had a popul ation estimated at nearly 1.2 billion inhabitants. It is a
unitary State conprising four adm nistrative levels: first |level -

22 provinces, 5 autononous regions (Tibet, Xinjiang, M ngxia, Guangxi,

I nner Mongolia) and 3 directly governed nunicipalities (Beijing, Shanghai
Tianjin); second l|evel - 148 prefectures and 191 cities; third level -

1,853 counties, 662 urban districts and 323 small cities; fourth |evel -
12,500 towns and 94, 384 townshi ps.

. JuDl Cl AL ORGANI ZATI ON

13. As in all legal systens, prosecuting bodies (procuratorates) are
distinct from sentencing bodies (courts and tribunals). The former cone under
the hierarchical supervision, not of the Mnistry of Justice, but of the
Suprene People's Procuratorate alone, and the latter under that of the Suprene
Peopl e's Court, these two bodi es being conpletely independent of each other

A. Oganization of courts and tribunals

14. The Supreme People's Court is at the apex of the hierarchy of courts;
below it there are three local |evels of higher, internedi ate and basic-1eve
people's courts, and a nunber of special courts.

15. The Supreme People's Court conprises over 200 magistrates. It is nade
up of a president, several vice-presidents and a nunmber of divisiona

presi dents and vice-presidents and judges. |Its internal organization includes
special crimnal, civil, econonmic and adm nistrative chanbers, a specia
chanber for transport and a chanber for petitions and conplaints as well as a
St andi ng Adj udi cation Committee conprising the president, divisiona
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presi dents and a nunber of judges. It is nanaged by the adm nistrative
services (general service, judicial admnistration departments and personne
and a search bureau). In its areas of conpetence, as a court, it judges the

cases assigned to it by lawin first and |last instance and cases which it
considers require its direct jurisdiction because of their inmportance in terns
of principle or national scope. As an appeal court, it rules on decisions
handed down by | ower courts. It also ensures unity of interpretation of |aws,
essentially through the medi um of the Adjudication Committee nmentioned above;
simlarly, it may, on request or on its own initiative, give courts advisory
opinions on the interpretation of the | egislation applicable, even when cases
are already in progress.

16. There are three |levels of local courts: higher people's courts (in each
provi nce, autononous region or in directly admnistered municipalities -
approximately 30); internediate people's courts (in the prefectures -

approxi mately 380); and basic-level people's courts (in the urban districts
and rural counties - approximately 3,000). The basic-level courts also
oversee the activity of the people's conciliation commttees, which play an

important role in the conciliation and prevention of lawsuits. |If necessary,
they nmay set up subsidiary courts. Like the Supreme People's Court, each
court is divided into civil, crimnal, econom c and adm nistrative chanbers

and has a standing comm ttee of judges. They judge cases which by | aw conme
directly within their jurisdiction in first and final instance; the first two
categories al so judge appeal s agai nst deci si ons handed down by the courts

i mredi ately bel ow themas well as applications for judicial reviewreferred to
them by the people's procuratorates, in accordance with the procedure known as
“verification of sentences”. At the adm nistrative level, each category
monitors the judicial activities of the courts belowit.

17. The special people's courts have jurisdiction in certain specific
sectors of activity. There are military tribunals, marine tribunals and rai
transport tribunals.

18. Appoi ntments procedures are as follows: the president of the Suprene
People's Court is appointed for a five-year termwhich may be renewed once
and/ or revoked by the National People's Assenbly, while the vice-presidents,
di vi sional presidents and vice-presidents, judges and the adjudication
committee are appointed and/or renoved fromoffice by the Standing Comm ttee
of the National People's Congress. The Suprenme People's Court is responsible
to the National People's Congress, to which it reports on its activities.

19. The presidents and judges of the three |ower |evels of courts are

appoi nted and/or removed fromoffice in accordance with an identical but
decentralized procedure by the Standing Conmittee of the People's Congress of
the judicial district concerned, to which the courts also report.

B. Oganization of the people's procuratorates

20. They are organi zed on exactly simlar lines to the local courts. The
procurators are appointed and/or renmoved fromoffice by the | ocal congresses
under the same conditions as judges. Each procuratorate also has a
procurators' conmttee, which takes the nost inportant decisions by a majority
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of its nenbers. However, if the head of the procuratorate finds hinself
outvoted, the matter is then subnitted to the Standing Conmttee of the |oca
Peopl e’ s Congress.

21. The jurisdiction of the procuratorates derives fromtheir genera
mandat e of nonitoring the application of |aws.

(a) They act as public prosecutors in serious crimnal cases with
political inplications;

(b) They investigate crinminal cases they receive directly;
(c) They determi ne the followup to public security investigations;

(d) They support the prosecution in ordinary crimnal cases, with the
exception of mlitary affairs; and

(e) They verify the legality of sentences and their execution as well
as the activities of prison establishnments.

22. From the above it seens fair to conclude that crimnal investigations
are carried out by the Public Security Ofice (PSO - the police) in

90 per cent of the cases and that the People's Procuratorate investigates the
remai ning 10 per cent.

C. Conditions of recruitnent of judges and procurators

23. According to article 9 of the Judges Act and article 10 of the
Procurators Act, the new statutes inpose the follow ng conditions on access to
their profession:

(a) To be a national of the People' s Republic of China;

(b) To be at |east 23 years of age;

(c) To uphold the Constitution of the People' s Republic of China;

(d) To have good political and vocational training and a record of
good conduct;

(e) To be in good health;
(f) To have a | aw degree or have attained a simlar standard.
Il1. LEQ SLATI VE REFORMS | N CRI M NAL MATTERS
24. Fol | owi ng the events comonly referred to as the “Cultural Revol ution”
the People's Republic of China experienced a period of |egal quasi-vacuum from

1966 to 1979. The abolition of the Mnistry of Justice was significantly
synmbolic of that period.
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25. A process of nodernization, timdly initiated in 1979, was expanded in
the 1990s by a new series of reforms, particularly in the justice sector. The
nmost i mportant include:

(a) Reform of the Crinminal Procedure Law (17 March 1997);

(b) Ref orm of the Crimnal Law (14 March 1997);

(c) Adm nistrative Procedures Law (1 Novenber 1990);

(d) Admi nistrative Penalties Law (March 1996);

(e) Pri sons Law (29 Decenber 1994);

() Peopl e's Police Law (28 February 1995);

(9) St at e Conpensation Law (12 March 1994).

26. Refornms more directly concerning the organi zati on and operati on of
justice are based on the follow ng four fundanmental texts:

(a) Section VIIl, article 126 of the Constitution, whereby “The
peopl e's courts exercise judicial power independently, in accordance with the
provisions of the |aw, and are not subject to interference by any
adm ni strative organ, public organization or individual”

(b) The Judges Law and the Procurators Law, both of 28 February 1995,
which cane into force on 1 July 1995. Since this reform nagistrates, who
formerly had the general status of public officials, acquired their own
specific status. By that date there were approxi mately 141, 000 procurators
and 156, 000 judges, including 23,000 wonen, who had judged approxi mtely
4.5 mllion cases; 496,082 of themwere crimnal cases, 2,714,665 civil cases,
1,278,806 econom c cases and 51,370 adm ni strative cases;

(c) The Law on Advocates (15 May 1989, which cane into force in
January 1990), the nain objective of which is to allow |awers to practise
i ndependently (and no |l onger as public officials) in cooperative practices.

The legislative systemand its features

27. There is no specific nonenclature or coding systemallow ng | egal texts
to be identified easily in ternms of sources and order of ranking. The latter
is discernible by reference to the follow ng categories:

(a) The Constitution, adopted by the National People's Congress;

(b) Regularly ratified international treaties;

(c) Fundanental | aws adopted by the National People's Congress;

(d) Laws adopted by the Standing Committee of the National People's
Congr ess;
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(e) Adm ni strative regul ati ons, decisions and ordi nances adopted by
the State Council (Governnent);

(f) Local regul ations adopted by | ocal people's congresses;
(9) Regul ations of ministries and | ocal governnents.

28. The difficulties of access nmentioned earlier are conpounded by the fact
that there is still no single official bulletin; the National People's
Congress has its own official bulletin for laws, while adnmi nistrative

regul ations are published in the official bulletin of the State Council and
the major ministries have their own official bulletins. The texts enacted by
peopl e's congresses and | ocal governnents are registered by the Lega
Department of the State Council, which takes the opportunity of ensuring that
they are in accordance with the | aw

29. The principle whereby, in a State subject to the rule of Iaw, no one may
be ignorant of the law, requires the law to be made public; but jurists must
al so have easy and conprehensive access to up-to-date legal texts. In this

sense, the endeavours of the Chinese authorities to nodernize the systemfor
maki ng | aws public should be encouraged fromthe point of view of a State
subject to the rule of law, and bilateral and nultilateral technica
cooperation programres should take themfully into account.

A. The revised Crimnal Law

1. The content of the reform

30. The revised Crimnal Lawis divided into two parts:

(a) The first part consists of five chapters. Chapter | refers to
certain basic principles and the scope and application of the crimnal |aw.
Chapter |1 defines crines and crimnal responsibility and certain other
aspects of crime. Chapter II1l deals with punishment in all its aspects.
Chapter IV refers to the concrete application of punishnents, inter alia,
their reduction and suspension. Chapter V relates to other provisions;

(b) The second part relates to certain special provisions and consists
of 10 chapters. Chapters | and Il relate to crinmes endangering national and
public security, respectively. Chapter Ill deals with econom c crines.
Chapter 1V deals with crines infringing upon the rights of the person and the
denocratic rights of citizens. Chapter V deals with property violations.
Chapter VI deals with crimes disrupting the order of social admnistration.
Chapter VII, VIIl, I X and X refer to crinmes endangering the interests of
nati onal defence, crines of graft and bribery, crines of dereliction of duty
and crines relating to mlitary personnel, respectively.

31. In the context of the mandate of the Wrking Goup, and in order to
appreci ate sonme aspects of the legal regime in the field of crimnal |aw
operative in China, sone specific provisions of the |law should be referred to.
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32. Article 13 absolves a person of crimnal responsibility if the act
committed is mnor and the harm caused is not great. Such acts are not deened
to be crines.

33. One of the principal punishnments, along with crimnal detention
fixed-terminprisonnent, life inprisonment and the death penalty, is “control”
(art. 33). A person nay be subject to the punishnment of control for not |ess
than three nmonths and not nore than two years (art. 38). The sentence is
executed by a public security organ. The person sentenced to control nust
abide by certain rules during the termin which his control is being carried
out (art. 39). During the period of control, the person

(a) Must abi de by | aws and administrative regul ati ons, and nust submt
hi msel f to supervision

(b) Shal | not exercise the rights of freedom of speech, of the press,
of assenbly, of association and of denpnstration wi thout the approval of the
organ executing the control

(c) Must report on his activities pursuant to the rules of the organ
executing the control

(d) Must abide by the rules of the organ executing the control for
nmeeting visitors;

(e) Must report and obtain approval fromthe organ executing the
control for a change in residence and departure fromthe city or country.

34. Article 34 stipulates certain supplenentary puni shnents, one of which
i nvol ves the deprivation of the following political rights:

(a) The right to elect and the right to be el ected;

(b) The right to freedom of speech, of the press, of assenbly, of
associ ation, and of denobnstration

(c) The right to hold a position in State organs; and

(d) The right to hold a | eading position in a State-owned conpany,
enterprise, institution or people's organization (art. 54).

35. Article 56 stipulates the categories of convicted persons who nmay be
subj ect to the above punishnents. These are:

(a) A crimnal elenment endangering State security;

(b) A crimnal element guilty of nurder, rape, etc. and who seriously
under m nes the social order

36. Articles 102 to 113 are special provisions relating to crines
endangering national security. O particular interest is article 103, which
prohibits acts aimng to split the country or underm ne national unification
article 105, which prohibits acts to subvert the political power of the State
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and overthrow the socialist system article 107, which prohibits institutions,
organi zations or individuals inside or outside the country from providing
financial support for organizations or individuals in the country for the
commi ssion of the crimes stipulated in articles 102 to 105.

37. A person who illegally acquires State secrets or possesses docunents,
informati on or other articles which constitute secret or classified State

i nformati on and refuses to divulge their origin and use nay be sentenced to
fixed-terminprisonnent, crimnal detention or control of not nore than three
years.

38. Ri ngl eaders who gather crowds and thereby disturb the public order with
seri ous consequences, disrupting the process of work, production, business,
trading, etc., may also be liable to fixed-terminprisonnment, crimna
detention, control or deprivation of political rights of not nore than three
years' duration (art. 290).

39. Article 293, inter alia, stipulates that whoever underni nes public order
by creating a disturbance in a public place, causing serious disorder, may be
subject to a fixed-terminprisonnment, crimnminal detention or control of not
nore than five years.

40. Whoever hol ds an assenbly, parade or denpnstration w thout having nmade
an application in accordance with the |aw or w thout authorization after
application, or does not carry it out in accordance with the beginning tinme
and ending time, place and route as pernitted by the authorities concerned,
and refuses to obey an order to disperse, thereby sabotaging the social order
may be sentenced to not nore than five-years' fixed-terminprisonnment,
crimnal detention, control or deprivation of political rights (art. 296).

41. VWoever disturbs, colludes to disturb or sabotages a legally held
assenbly, parade or denonstration, thereby giving rise to chaotic public
order, is to be sentenced to not nore than five years of fixed-term

i mprisonnment, crimnal detention, control or deprivation of political rights.

2. Appraisal of the revised Crimnal Law

42. The new Crimnal Law, as revised by the Chinese |legislative organ, the
Nat i onal Peopl e's Congress ( NPC), has 260 articles nore than the 1979 Law.
The salutary principles of clearly defined crinmes and puni shment (art. 3),
equality before the law (art. 4) and proportionality of the punishment to the
gravity of the crinme (art. 5) will be realized only if the Law is applied
reasonably. The follow ng anal ysis denonstrates, however, that the Law may
not be applied reasonably in practice.

43. The revised Crimnal Law fails to define precisely the concept of
“endangeri ng national security”, yet it applies the inprecisely defined
concept to a broad range of offences (arts. 102-123). Article 90 of the 1979
Law stated that all acts endangering the People's Republic of China comitted
with the goal of overthrowi ng the political power of the dictatorship of the
prol etariat and the socialist systemwere crinmes of counter-revolution. It
listed 12 main categories of counter-revolutionary crine (arts. 90-104)

i ncluding both violent and non-violent crines. 1In the revised Law, even
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t hough the nonencl ature “counter-revol utionary crinmes” has been abolished, the
jurisdiction of the State has been allowed to expand, and acts of individuals
in exercise of freedom of expression and of opinion may well be regarded as
acts endangering national security. Unless the application of these crines is
restricted to clearly defined areas and in clearly defined circunstances,
there is a serious risk of m suse.

44, Under the revised Law, in addition to natural persons, “institutions,
organi zati ons and individuals outside the country” (art. 107) in collusion
wi th donmestic organi zations nmay be charged with and convicted of “endangering

nati onal security”. Under the Law, the bona fide activities of persons or
organi sations residing or |ocated outside China may well expose themto
crimnal liability. The application of the Law, in the absence of an

objective, clearly denponstrable and categorical definition, is therefore
likely to result in arbitrariness and wongful detention

45, Article 105 is yet another exanple of a broad and inprecise definition
liable to be both m sapplied and m sused. The article defines the offence it
covers as “organi zing, schem ng and acting to subvert the political power of
the State and overthrow the socialist systeni and “incitement to subvert the
political power of the State and overthrow the socialist system by neans of
spreadi ng runours, slander or other means”. The concept of “other means” is
open to very broad interpretation

46. Under Article 105, even comrunication of thoughts and ideas or, for that
matter, opinions, without intent to comrit any violent or crimnal act, may be
regarded as subversion. Ordinarily, an act of subversion requires nore than
mere comruni cati on of thoughts and i deas.

47. It may be relevant to nention that article 105 of the revised Crimna
Law i ncorporates key elenents of articles 92, 98 and 102 of the 1979 Law.
Article 92 related to the subversion of the Governnment, article 98 referred to
organi zi ng and/ or participating in a “counter-revolutionary group” and

article 102 referred to counter-revolutionary propaganda and incitenent.

48. The revised Crimnal Law, in the context of the offences endangering
nati onal security, nakes no attenpt to establish standards to determ ne the
quality of acts that mght or could harmnational security. That the Law
establish such a standard is crucial, as that al one woul d make the Law
reasonable, fair and just. Cearly, the national security |law nmay be m sused
and, as long as it is part of the statute, it provides a rationale for
restricting fundanental human rights and basic freedons.

49. The national security provision is in sone ways even broader than the
“counter-revolutionary crinmes” which, in nane al one, have been abolished.

50. A person or organi zation |iable for prosecution for having endangered
nati onal security may, upon conviction, be deprived of certain civil and
political rights. |If sentenced to “control”, the freedons of expression, of

associ ation, the press and assenbly are likely to be jeopardized.

51. Mere acquisition of classified information and refusal to reveal its
source or use when asked to do so may al so result in deprivation of the
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freedons of speech, expression, opinion, assenbly and the press. The same may
result from conviction under articles 290, 293, 296 and 298.

52. It is said that the revised Criminal Law has reduced the nunber of
of fences puni shable by prison terns, thereby |leading to a reduction in the
i nmate popul ation. This is because the punishnment of “control”, a nmeasure of

restriction, may now be applied to 93 offences instead of 34 as under the 1979
Law. The reduction in the inmate popul ation may be a valid social objective,
but it does not justify the inposition of “control” as a punishnent under
which an individual is liable to | ose fundamental human rights.

53. A person who allegedly clearly underm nes the social order is |iable, by
virtue of article 56, to be deprived of his political rights if found guilty;
deprivation of political rights nay be inposed as a suppl ementary puni shrment.
Such a provision is again fraught with danger and is likely to be m sused,

t hereby jeopardizing the right to freedom of opinion

B. The reforns related to the revised Crimnal Procedure Law (CPL)

1. Features of the previous situation

54. The previous situation was typified by:

(a) The mnor role left to the defence, with the following features in
particular: |ack of access to a | awer during detention in police custody; no
presunpti on of innocence; access to the file possible only seven days prior to
the hearing; inadm ssibility of evidence produced after the closure of the
i nvestigation, especially at the hearing;

(b) A lack of balance at the hearing between the prerogatives of the
procuratorate and those of the defence; w tnesses for the prosecution could
not be cross-exan ned by defence counsel, who was additionally unable to
chal l enge procedurally nost of the initiatives and decisions of the
procurator;

(c) A dominant role in directing proceedi ngs devol ving on the
president in his conduct of the debates during the hearing;

(d) Exorbitant powers given to the Public Security Ofice, such as the
power to drop proceedings and close the case, or to detain a person for two
nonths, with a one-nonth extension with no supervision by the machinery of
justice.

2. Restoring balance to the proceedings

55. Wth the aimof restoring balance to the proceedi ngs, the reform which
cane into force on 1 October 1997 basically concerns the foll ow ng:

(a) During the investigation phase, restoring the bal ance of
police/procuratorate relations in favour of the procuratorate

56. There are no investigating magi strates in the Chinese system The
i nvestigation is conducted by the Public Security Ofice (police services),
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whose powers are specifically defined by article 61 of the Crimnal Procedure
Law which restricts its initiative to the follow ng situations:

(a) If the defendant is preparing to conmt, is in the process of
commtting or has just commtted an of fence;

(b) If the victimor a witness recogni zes the defendant as the
perpetrator of an offence;

(c) If material evidence is found on himor in his hone;

(d) If he attenpts to commt suicide or to flee after conmtting his
crime or if he has fled to escape the | aw,

(e) If it is probable that he may destroy or falsify evidence or
collude with others to make fal se statenents;

() If his identity is unknown and he is strongly suspected of being
an itinerant crimnal

(9) If he is caught in the act of striking, violent destruction or
pillaging and if he is seriously damagi ng or inpairing work, production or
public order.

57. The investigation is carried out under the supervision of the
procuratorate, whose powers are reinforced as follows: henceforth the
procurator has sole power to drop proceedi ngs and close a case; the regulation
known as “shelter and investigation”, which was at the basis of severa

deci sions by the Wrking Goup which declared this type of administrative
deprivation of freedomto be arbitrary, is abrogated. Article 43 of the
Crimnal Procedure Law provides that any public security agent who detains a
person (in custody) nust produce a warrant. Questioning nust take place

Wi thin 24 hours.

(b) Restoring the balance of nmagistrate/lawer relations in favour of
the | awyer

(i) During the investigation phase

58. Access by a lawer is henceforth possible as fromthe first

i nterrogation, but not immedi ate access to the public security case file. A
restoration of balance may be observed in the adversarial principle; during
the judicial investigation the |awer may now

(a) Have access to the file;

(b) Chal l enge the procurator's initiatives and decisions, in
particul ar the dropping of proceedings and cl osure of the case;

(c) Request release on bail to allow the suspect to appear in court as
a free individual

(d) To submt a conplaint in the event of ill-treatnent;
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(e) To have private interviews in the interviewroomwth his client;
however, it seens that provision has been nade for de facto or de jure
exceptions; for exanple, in the case of an attenpt on national security, or
particularly serious acts, these exceptions nmay include keeping the | awer
away fromhis client during the investigation

(i1) During the hearing phase

59. The reform which takes elenents fromboth the inquisitorial and the
adversarial systems, ainms at readjusting the course of the debate in order to
reinforce the adversarial principle by reducing the president's nonopoly of
the right to direct proceedings and by strengthening the role of the defence.
The advocate is now able to present during the hearing evidence obtained after
the closing of the investigation or call w tnesses who had not been heard -
formerly the prerogative of the procurator alone - provided that the list is
submtted in advance to the procurator and to the president, who must give his
consent. The lawer may al so cross-exam ne the witnesses for the prosecution
whereas previously recourse to cross-exam nation was the prerogative of the
procurator al one.

I11. STATUS OF PERSONS DEPRI VED OF LI BERTY

A. Reforms in the sphere of the judicial deprivation of liberty

1. Content of the reforns

(a) During the pre-sentencing phase

60. The reform concerns the follow ng points:

(a) Henceforth, no judicial measure for the deprivation of |iberty may
be taken by the Public Security Ofice (PSO wthout the authorization of the
procurat or at e;

(b) After the first 24 hours of detention (police custody) the Public
Security Ofice nust either rel ease the detainee or ask the procurator for an
extension of not nore than three days for additional investigations;

(c) Dependi ng on the conplexity of the case, the procurator may grant
a further 4-day period (nmaking 7 days in all), which in exceptional cases
(State security) nay be extended to 30 days;

(d) If the procuratorate refuses the extension for |ack of charges,
the Public Security Ofice nust then i mediately rel ease the detainee. If it
decides to nmaintain the arrest (pre-trial detention) it has, as fromthat
nonent, two nonths to conplete its investigations; this period may be
extended, if the case is conplex, for one month and then for a further two
nont hs;

(e) On conpletion of the investigation, the procurator has a period of
seven days to draft his sunmm ng-up either for the rel ease of the detainee for
| ack of or insufficient charges, or to refer himto the court;
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(f) In addition to the rel ease of the detai nee subject to the noral
security of a family nenber or friend, remand in bail under financia
guarantee is now possible, at the request of the detainee or his advocate, in
order to ensure freedom of appearance at the hearing;

(9) It may be noted that, since the recent reform the detainee's
famly must be infornmed of the charges and of the place of detention once he
has been taken into police custody; the | awer, who previously was not all owed
access to the file until seven days before the hearing, may henceforth consult
it and obtain photocopies as soon as pre-trial detention begins, but not
during the period of police custody preceding it.

(b) Once a sentence has becone fina

61. Previously, prison sentences were served either in prisons or in centres
for reformthrough | abour (and not re-education through | abour, which has a
purely adm ni strative status). Since in both cases the persons concerned have
been sentenced by a court, the names of the two categories have been unified
as “prisons”. A reduction of sentence is possible for good conduct.

2. Appraisal of the revised Crimnal Procedure Law (CPL)

62. The salient features of the revised CPL are:

(a) Abolition of “shelter and investigation”, permtted under the
1979 Law,

(b) Access of the accused to | awyers;

(c) I ntroduction of the concept of “presunption of innocence” of the
accused;
(d) Introduction of an element of neutrality in court procedures;

(e) Adoption of the adversarial system of justice.

(a) Abolition of “shelter and investigation”

63. Thi s procedure, which was introduced around 1961, seenms never to have
had a clear legal basis; it was abolished during the recent reformof crimna
procedure. It allowed the public security organs to detain on adm nistrative
grounds, i.e. without judicial supervision, persons suspected of m nor

of fences or of itinerant delinquency, noving fromone province to another, or
whose identity could not be established.

64. This form of deprivation of liberty is henceforth regul ated by
article 61 of the Crimnal Procedure Law and carries, according to the
authorities, the foll ow ng guarantees.

65. It may be preceded by a sinple warning. Wthin 24 hours of the
suspect's detention, he should be informed of the grounds of his detention
The place of his detention is required to be conmunicated to his famly,
subject to certain exceptions. |If after three days of detention no grounds
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are established, the subject is required to be rel eased. The PSO can

however, apply to the People's Procuratorate, the supervising agency, for
extension of the period of detention by one to four days. Upon such a request
bei ng made the People's Procuratorate has seven days to deci de whet her or not
t he suspect should be arrested. Consequently, the PSO nmay keep a suspect
under detention for a maxinmum period of 14 days (which may be extended
exceptionally to 30 days, for exanple, in the case of a habitual offender
commtting offences in different provinces), without formally deciding to
prosecute him During the course of the period of such detention the court is
not involved and has no role to play. Pre-trial proceedings are conducted by
the public security bodies according to the norns established by the | aw
concerning adm ni strative sanctions. This nmeans that if the public security
of fi ce hands down a decision in favour of the neasure, provision is made for a
hi erarchical renedy, to be filed with the next level of the PSO if the
measure is confirned, provision is nmade for an appeal to be | odged with the
peopl e's court, which rules in accordance with the Adm nistrative Procedures
Law. This procedure is regarded by sone as retaining sone of the aspects of
the concept of “shelter and investigation” which has been formally abolished.

(b) Access of the accused to | awers

66. The appearance of the profession of lawer is relatively recent (1980).
This can be partly explained by the fact that as there were insufficient

| awyers, they had no nonopoly of defence. Article 32 of the new Crim nal
Procedure Law (taking over a provision of the old Iegislation) provides that
while the function of defence devolves primarily on the |awers, it may al so
be conducted by a citizen recommended by a people's organi zation, by the
people's court or by the accused person's work unit, or by a close relative.
The nunber of | awyers rose from41,000 in 1990 to 82,000 in 1995 and then

to 100,000 in 1997, grouped in 82,000 practices. The authorities estimte
that the objective, in order to deal with the increase in access to justice
and the ongoing inplementation of judicial and economc refornms, should

be 150,000 in the year 2000 and 300,000 in the year 2010. In fact the Chinese
increasingly frequently resort to the lawto settle their conflicts, as can be
seen fromthe doubling of nunbers of civil and economic lawsuits in seven
years and the constant increase in admnistrative litigation while, with

the exception of famly law, conciliation is declining considerably

(6.2 mllion cases in 1994 conpared with 9 mllion in 1982).

67. Since 1979, the mmin stages of nodernization of the profession have been
as follows: 1980: adoption of provisional regulations for |awers; 1988:
possibility of joint practice then, subsequently, of opening secondary
practices; 15 May 1996: adoption of the Law on the profession of advocate.
This was when a further step was taken the future role of which should be al
the nore inportant in the pronotion of the State subject to the rule of law in
that the reformof crimnal procedure cane into force at the sanme tine,

consi derably enhancing the lawer's role. The new | aw aut horizes | awers to
practise on a sem -private basis, as nmenbers of a liberal profession, in
cooperative practices, whereas previously they were public officials, directly
under State supervision. Article 13 of the new | aw forbids persons with the
status of public officials to practise as |awers.
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68. As a consequence of the foregoing, supervision is currently ensured by
the Al China Lawyers Associ ation, ACLA, which provides the federal framework
for the entire profession. Menbership is automatic (article 39).

69. Article 96 of the revised CPL provides that a suspect “may engage a

| awyer to seek | egal assistance” after the first session of interrogation by
the “investigative organ” or fromthe day the suspect is subjected to one of
the forms of detention or restriction provided by the law. During the course
of the detention the |awer may neet with the suspect, but this may be in the
presence of police officers or other investigators assigned to the case.
During this period of detention, the |awer may apply to the People’s
Procuratorate for any relief that he may clai mon behalf of the accused. He
may al so seek bail for the suspect.

70. Article 33, however, stipulates that the crim nal suspect has the right
to retain a “defender” fromthe tinme the case is transferred to the
Procuratorate for review and decision on whether to prosecute. This right is
avai |l abl e, therefore, at the end of the period of investigation. During this
period, the lawer is entitled to receive certain docunentation and materials
fromthe Procuratorate but not wi tnesses' testinony, which he is not entitled
to receive on behalf of the accused until after the judge “accepts the case”
(art. 36).

71. In the course of the trial, under the reginme of the revised CPL the

| awyer plays a nore active role. He is entitled not only to cross-exam ne the
prosecuti on w tnesses but may al so i ntroduce evidence in defence on behal f of
t he accused.

(c) Presunpti on of innocence

72. A concept which was non-existent under the 1979 CPL, presunption of

i nnocence has now been incorporated by the inclusion of article 12 in the
revised CPL. It reads: “No one shall be determined guilty w thout a verdict
according to | aw by a people’s court”.

73. Though the inclusion of this article is a step forward, it does not
clearly refer to the presunption of innocence; it merely suggests that only
courts have the power to deternmine the guilt of the accused. The issue of
burden and standards of proof is not touched upon by article 12. 1In fact,
article 35 of the revised CPL places responsibility on the defence, on the
basis of the facts and the law, to present material evidence and opi nions
proving that the defendant is innocent, that his crine is mnor, or that he
shoul d receive a mitigated puni shnent or be exenpted fromcrimna

responsi bility.

(d) Neutrality of the trial process

74. Under the 1979 CPL, suspects were considered guilty fromthe tine they
wer e detained and judges assuned the role of prosecutors with verdicts arrived
at in advance in inportant cases. In this regard, the revised CPL has made
some significant changes.
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75. Under the 1979 Law, the President of the court had the power to submt
“all major or difficult cases” to the Adjudication Conmttee which supervised
judicial work in each court. The Adjudication Cormttee would deci de the case
after discussion. A decision having been arrived at, the trial was in the
nature of a post-decision proceeding. The revised CPL significantly changes
this procedure. Now, the trial court itself decides whether or not to refer
to the Adjudication Conmittee “difficult, conplex and inmportant cases”. This
procedure is only followed in cases where the trial court finds it difficult
to reach a verdict. Article 149 stipulates that the court should normally
reach a verdict “after hearing and deliberating on a case”

76. Secondly, under the 1979 CPL the court trying the case could refer the
matter back to the Procuratorate in the mddle of the trial if the court found
that the evidence was insufficient or inconplete. This required the
Procuratorate to nake a supplenentary investigation. Under the revised CPL
this has been done away with. Now, supplenmentary investigation can be
requested but only by the Procuratorate and not by the court.

77. The revised CPL fails to guarantee public trials in all cases. It
all ows cases involving “State secrets” to be tried in camera (art. 152). Only
the verdict in such cases is announced in public.

(e) Adversarial systemof justice

78. The enhanced role of |awers under the revised CPL strengthens, in a
way, the defendant’s right to contest the accusation in charge. Under the
revised Law, the |lawer is allowed to see the suspect when the latter is
questioned for the first tinme, after the case is registered by the public
security organ. During this tine the |lawer can request bail. A simlar
request can also be made to the People’s Procuratorate, as the matter has not
reached the trial stage. However, the |lawer at this stage has no access to
the witten material or evidence that the Procuratorate holds.

79. After the commencenment of trial, the lawer has a definite adversaria
role to play. Not only is he entitled to question the evidence of the
prosecution by cross-exam ning the witnesses, but, independently of that
right, he is entitled to introduce evidence to disprove the charge. The fact
that cross-exam nation may be subject to the approval of the Chief Judge
(art. 156) and the right to call new witnesses is at the discretion of the
trial court (art. 159) does not make the procedure | ess adversari al

B. Reformof the adm nistrative procedures and adninistrative
neasures for deprivation of liberty

80. The Adm nistrative Procedures Law, which was pronul gated at the tinme of
the events of 1989, finally only cane into force in November 1990. For the
time being it is probably not being used to its full potential but it is
neverthel ess of great inportance for the future. For the first time since the
Peopl e's Republic of China was established, a |law of general scope allows
citizens to bring suit against the admnistration in court. The establishnment
(ordi nance of 1993) of a genuine statutory civil service, with recruitnment by
conpetitive exam nation, was established by a 1993 ordinance; its credibility
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and its status have been reinforced by the evolution of adm nistrative | aw.
Thi s reform novenent was suppl enented by the pronul gation of two | aws:

(a) The Administrative Penalties Law of March 1996, which, again for
the first tine, regulates State prerogatives in areas nost frequently
affecting daily life (fines, seizures, wthdrawal of permits, refusals of
aut horizations, arbitrary bureaucracy) and adm ni strative nmeasures of
deprivation of liability, such as re-education through | abour

(b) The State Conpensation Law of 12 May 1994, adopted in
i mpl enentation of article 41 of the Constitution, whereby “citizens who have
suffered | osses through infringement of their civic rights by any State
organ or functionary have the right to conpensation in accordance with the
law’. Wth regard to the arbitrary deprivation of liberty, article 3,
paragraphs 5 (a) and (b) of that |aw provides for conpensation in the
following two cases: (i) illegal arrest of a citizen or the illega
application of adm nistrative neasures of restraint; (ii) illegal inprisonnment
of acitizen in illegal application of some other form of deprivation of
liberty. In the same context, article 50 of the People's Police Law of
28 February 1995 states that: “Wen a police officer in the exercise of his
duties violates the legitinmate rights and interests of a citizen or an
organi zation, the police shall ensure conpensation in accordance with the | aw
concerni ng conpensation”.

(i) Re- educati on through | abour

81. This sanction, established in 1957, is adnministrative and not crini nal
and is inflicted by decision of a specific comrttee (committee on
re-education through | abour, CRL). According to the authorities, an average
of 230, 000 persons have been placed under this systemin 280 centres. The
measure |l asts for a maximum of two years with a possible extension of one year
(i.e. a maxi mum of three years), while the average, in the centre visited by
the del egati on, was one year and two nonths. Since this measure is intended
to be both preventive and educational, it only concerns the perpetrators of

of fences classified as m nor which do not seriously disturb public order
(consumption of drugs, prostitution, petty larceny, etc.).

82. The procedure is as follows. The decision is taken, on the proposal of
the Public Security Ofice (where necessary subnitted by the famly or work
unit), by a local administrative commttee, appointed by the nunicipa
authorities, and made up of representatives of their internal services:
education, justice (2), public security (2), civil affairs (2) - atota

of six nenbers.

83. Even in China this neasure is controversial, as the del egation of the
Wor ki ng Group observed in nmeetings with jurists, |awers and acadenm cs who
expressed their concern at the fact that no judge is present when the decision
is taken to place a person in adm nistrative detention, thus incurring the

ri sk of increasing police abuses. These sanme persons, neverthel ess feared
that in the present circunstances the participation of judges m ght not be
possible. Referring nore particularly to re-education through | abour, they
told the del egation that, during discussions on the revision of the law, it
had been suggested that this neasure should be abolished, but the suggestion
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had not been accepted and the neasure continued in practice. As to the
supervi sion of re-education through |abour, the comrttee which was supposed
to performthat duty net only very rarely because of its heterogeneous
conmposition of officials fromnunerous agencies and the practical difficulties
which that entailed, |leaving the police as the only organ to inplenent and
supervi se the neasure. |In the circunmstances, they said that a system of
strict judicial supervision should be introduced for regular nmonitoring of the
i mpl enentati on of re-education through | abour

84. In view of the inportance of the role played by re-education through

| abour, the delegation was permtted to nake a full-scale visit of one of the
centres. The administrative conmttee in charge of re-education through

| abour of the municipality of Shanghai was established some 40 years ago.
During its conversations, the Wirking G oup del egation | earned how t he
committee operates.

85. There are five re-education through | abour centres in Shanghai

i ncl udi ng one for wonen (visited by the G oup), one for drug addicts, and
three others for nmen. Altogether, their population is 4,500. The director of
the committee has been in office since 1982 when he was el ected to that post.
There are about 3,500 cases per year, due to rapid population growh,

mgration fromrural areas, etc. |In case of drug abuse, if it is a first
of fence, the person will be sent to a rehabilitation centre. |In case of
repeated drug abuse, he may be sent to a re-education centre. |In case of

repeated drug abuse, he may be sent to re-education. Twenty per cent of cases
are for drug-related of fences, 20 per cent for prostitution, 40 per cent for
theft, and the remaining 20 per cent for offences such as hooliganism taking
liberty with wonen and di srupting public order

86. The conmittee, which sits with the director, has seven nenbers. The
director, appointed by the mayor, |eads a team of 63 permanent nenbers
distributed in 3 divisions: the division of general affairs, the Approva

Di vision and the Review Division. Apart fromthe director, only six menbers
of the CRL have dual functions. Two are jurists, while others conme fromthe
M ni stries of Education, Public Security, Social Affairs, Labour, etc. The
six nmenbers are all deputy directors of their respective departments and do
not receive any salary for their participation in the CRL.

87. When the police hold a suspect in custody there are three possibilities
of dealing with him [If the police believe he is innocent he will be

rel eased. |If they believe there is enough evidence to convict himof an

of fence, the case will be submitted to the People's Procuratorate to proceed
with the formal arrest. |If the offence is minor (not crimnal), the case wll

be submtted to the CRL.

88. The CRL does not deal with all cases, only inmportant ones. \Wen the
police decide to conmit a person to re-education through |abour, they must
send all the relevant naterial to the Approval Division, which has to exam ne
and approve every case. \Wen the case reaches the Approval Division the facts
of the case woul d al ready have been established and the suspect woul d have
signed the docunents recogni zing the facts. The Approval Division will | ook
into the legality of the nmeasure and the length of the period to which the
suspect would be committed, and then they would neet the suspect. Only very



E/ CN. 4/ 1998/ 44/ Add. 2
page 22

rarely does a case reach the CRL itself, which neets once every three nonths.
If the Approval Division finds a case too difficult, it transmts it to the
director of the CRL, who can convene the Cormittee for a special session. The
Approval Division reports to the director once a nonth on its work, the nunber
of cases it has received fromthe police, etc. About 10 per cent of cases
transmtted by the police are rejected at that stage by the Approval Division

89. The latter is conposed of 45 independent officers who are not politica
appoi ntees. Previously they were judges, |awers, public security (police)
officers or People's Procuratorate officials. They have no specific tenure,
and their service may be term nated either through dism ssal by the director
or through resignation. 1In the past, they were appointed by the Government,
but now they are part of the public service.

90. If a suspect does not accept the decision of the Approval Division, he
can appeal to the Review Division. The purpose of the reviewis normally to
verify the facts; it is not to decide whether the suspect is guilty or

i nnocent of the offence inputed to him This year (by Cctober 1997) the CRL
decided to commit over 3,000 suspects to re-education, fewer than 70 of whom
i.e., 2.3 per cent, appealed for review.

91. An appeal can be addressed to the people's court, which rules according
to the Adm nistrative Procedure Law of 1990. The court may consider the
measur e unfounded and order the person's release. This year, there were 15
cases of persons having chall enged the decision of the Approval Division and
initiated proceedings with the court. In two cases the decision was overrul ed
by the court.

92. The police have to subnmit a case to the Approval Division

within 15 days, and the latter has 15 days to decide; the total period of
decision to comrit to re-education through |abour is 30 days. The average
time limt between detention by the police and transfer to a re-education
centre is 20 days; sometimes it nay take only 10 days. The duration of the
period of re-education is calculated fromthe day of arrest.

(ii) Coments by the Working Group on re-education through [ abour

93. To concl ude these observations, the Wirking Goup wi shes to make the
foll ow ng conments.

94. During the course of the visit, the nenbers of the Wrking G oup

del egation inquired of the authorities whether the neasure of re-education

t hrough | abour was applicable to persons who disturbed the public order by
peaceful |y exercising their fundamental freedons guaranteed by the Universa
Decl arati on of Human Rights (such as freedom of opinion and expression
religion, etc.), and who were not prosecuted under the crimnal |aw. The

del egation was inforned that the neasure of re-education through | abour was
only applied to those who had conmitted m nor offences under the conmon | aw
and who were not required to be formally prosecuted. The Wbrking G oup
strongly believes that if the nmeasure is applied to persons who disturb the
public order as indicated, the comm tment of such individuals to re-education
t hrough | abour would clearly be arbitrary. This conclusion, however, may not
apply to common | aw of fenders, as expl ai ned bel ow.
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95. The Working G oup believes that in order to renove all doubts and

m sgivings, it would be appropriate to state categorically in the |law that the
nmeasure of re-education through | abour should not be applied to any persons
exercising their fundanental freedons as guaranteed by the Universa

Decl aration of Human Ri ghts.

96. The Working Group has al ready addressed the question of the extent to
which this formof adm nistrative deprivation of liberty may be consi dered
arbitrary. In its deliberation 04 (C/ CN. 4/1993/24) on rehabilitation through
| abour (see section Il, B, entitled “Adm nistrative nmeasures”) the Wrking
Group has noted two criteria

(a) Recourse proceedi ngs are possible before an adnministrative
commi ssion, as in the case in question with the CRL, and this commttee nust
provi de saf eguards equivalent to those of a court. This is not the case,
particularly as the CRL are conprised of public officials.

(b) Recourse proceedi ngs are possible before a court. This is also
the case here; since re-education through |abour is an adm nistrative neasure,
recourse proceedi ngs can be brought before the people's court under the
Admi nistrative Procedure Law. This possibility is a considerable step
forward; but its effectiveness is very relative, as can be seen fromthe very
smal | nunber of such proceedings; it has the particul ar di sadvantage of the
i nvol venent of the judge a posteriori, when the facts have al ready been
i nputed and the deprivation of liberty decision taken. Vis-a-vis
i nternational standards, it would be appropriate for donmestic |law to provide
for the intervention of the judge at the earliest possible nmonment, i.e., on an
a priori basis.

97. The Working Group del egation has the inpression that, apart fromthe
application of re-education through | abour to prosecutions in connection with
the exercise of fundanental freedons as set out in the Universal Declaration
of Human Rights, this system was accepted by Chinese society, including those
to whomit was applied. This was why, during the interviews in the Centre for
Re- Educati on through Labour in Shanghai, two detainees replied to the question
“When did you first see a judge?” by “Wiy would | see a judge? | amnot a

del i nquent ”.

98. In the same context, several academics informed the del egation of their
regret that a judge was inadequately involved in the decision and that further
reaching refornms were needed in that regard.

99. In order to take this context in to account, the Working Goup considers
that re-education through |abour should be decided under the a prior

supervi sion of a judge, so as to avoid any residual suspicion of arbitrariness
in the nmeasure, while maintaining its admnistrative nature, especially in
order to avoid the shaneful effects attaching to a criminal sanction, which
woul d appear in the crimnal record. Transposed into administrative form it
could be a single-judge type sinplified procedure like that set forth in
chapter 11, section 3, of the new Crimnal Procedure Law.
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I'V. CONCLUSI ONS

100. The visit of the Wrking Goup to the People's Republic of China was
conducted in a spirit of mutual cooperation and good will throughout the
course of the visit. |In nost instances the exchange of views between the
authorities of the People’s Republic of China and the Wrking G oup was frank
and focused. The success achieved thereby reflects the increasing | evel of
under st andi ng of and continuing cooperation with the special procedures
mechani sms of the Commi ssion on Human Rights by the Chinese authorities.

101. The authorities approached the visit of the Working G oup in a spirit of
openness and understandi ng, enabling the Goup to visit centres of detention
two of which had never been visited by any simlar outside agency.

102. The Working Group wishes to state that, as a result of this spirit of
openness, it was possible for it to conduct all its interviews with prisoners
Wi t hout witnesses, in |locations chosen at the |ast nmoment by the del egation,
with only the United Nations interpreters present, even, in the case of
Drapchi prison, wth detai nees who were not comon-|aw prisoners; in China
this was an unprecedented initiative.

103. The Working Group hopes that the precedent created by its visit augurs
wel | for the continuing cooperation, which will beconme even nore effective
upon the signing and ratification by China of the International Covenant on
Civil and Political R ghts. The Wrking G oup woul d wel come such a step

104. The changes brought about by the Governnment of China in the revised
Crim nal Procedure Lawis a step in the right direction. The increasing role
of lawers in crimnal trials, enabling themto defend accused persons nore
effectively, is in consonance with international |egal instruments. Also, the
i mplied incorporation of the concept of the presunption of innocence in
article 12 of the revised CPL has injected into the crimnal law reginme in
China an inportant elenent signalling the direction the recent |egal reforns
have taken.

105. The Working Group believes that the Chinese authorities, in revising the
Crimnal Procedure Law, have nmoved froman inquisitorial systemof crimna
justice towards a nore adversarial system which, hopefully, will contribute to
the protection of human rights in China.

106. The Working G oup, however, believes that nmuch still requires to be done
in terms of the crinminal law. The G oup notes with concern that though the
Crimnal Law no |onger regards counter-revol utionary offences as puni shabl e
under crimnal |aw, those offences still remain in the statute, albeit under a
di fferent nonmenclature. They are nowreferred to as offences endangering

nati onal security, while failing to define precisely what “endangering

nati onal security” means, enabling the authorities to arrest and harass
persons who may be peacefully exercising their fundanmental |iberties.

107. The Working G oup also notes with concern that many of the offences are
vague and inprecise, thereby jeopardizing the fundanmental rights of those who
wi sh to exercise their right to hold an opinion or exercise their freedons of
expression, the press, assenbly and religion
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108. The Working G oup believes that the absence of an independent tribuna
or a judge at the tinme of committing a person to re-education through |abour
may meke the neasure fall short of accepted international standards.

V.  RECOMVENDATI ONS

109. In the light of the above, the Wrking G oup recomrends that the
Government of China takes note of the above-nmentioned concl usions and further
revise both the Crimnal Law and the Crimnal Procedure Law and, in
particul ar:

(a) I ncorporate expressly in the Crimnal Procedure Law a provision
stating that under the Law a person is presunmed i nnocent until proved guilty
by a court or tribunal at the end of a trial

(b) Define the crime of “endangering national security” in precise
terms, keeping in nmnd article 3 of the Crinminal Procedure Law

(c) Incorporate in the crimnal |aw an exception to the effect that
the law will not regard as crimnal any peaceful activity in the exercise of
the fundamental rights guaranteed by the Universal Declaration of Human
Ri ght s;

(d) Est abl i sh a pernmanent independent tribunal for or associate a
judge with all proceedi ngs under which the authorities my conmmt a person to
re-education through I abour, in order to obviate the possibility of any
criticismthat the present procedure is not entirely in conformty with
i nternational standards for a fair trial as reflected in international |ega
i nstruments, especially the Universal Declaration of Human Ri ghts.



E/ CN. 4/ 1998/ 44/ Add. 2
page 26
Annex
DETENTI ON FACI LI TIES VI SI TED BY THE WORKI NG GROUP

Chengdu Juvenile Refornmatory Penitentiary

On 9 Cctober 1997, the Working group visited the Chengdu Juvenile
Ref ormatory Penitentiary established in 1978. The premi ses cover a surface
area of 50,000 nR; there are 500 inmates and 230 staff. It is the only
facility of this type for the whole of Sichnan province. Half the day's
programme is devoted to work and the other half to education. The curriculum
i ncludes teaching inmates their rights and obligations, the |aw applicable to
prisons and the Crimnal Code of China. Upon entering the facility the
inmates go through an initial three-month period of education. The average
| ength of sentence for violent crines such as homicide is three to five years.
Upon inquiry the Goup was infornmed that there were no i nmates being held
there for crimes endangering national security. |Innates are regularly
assessed in their behaviour and, if deened good, their sentence may be
comut ed or reduced. The Wbrking G oup was informed that in 1983 a school was
established at the facility at the elenentary and junior high school |evel.

Prison No. 1 (Drapchi Prison) at Lhasa, Tibet

The G oup visited Drapchi on 11 Cctober 1997. Drapchi has 968 i nmates,
78 per cent of whomare of Tibetan origin. Inmates receive education and
professional training to allowthemto find jobs after serving their
sentences. The inmates are allowed to receive nmenbers of their famlies once
a nonth. The duration of each such visit is 15 to 20 m nutes. Many of the
i nmat es have their sentences reduced for good behaviour; sone had been
rel eased for good behaviour in August 1997. The G oup was informed that every
year, on average, 25-30 per cent of the inmates receive the benefit of
mtigation of sentence. The Wrking Goup interviewed 10 i nmates privately.
Some of the prisoners were picked at random sone were chosen froma I|ist of
pri soners who were not common-|aw prisoners submitted to the authorities.

Shanghai Pre-Trial Detention Centre

On 13 Cctober 1997, the Wirking Goup visited the Shanghai Pre-Tria
Detention Centre. This was the first time the facility was visited by a
foreign del egation. Here all detainees are suspects held pending trial
During pre-trial detention, the detainees are entitled to neet their |awers
upon request and in accordance with certain procedures, requiring the presence
of the authorities. No other individual is entitled to neet with the
suspects. Established in July 1996, this facility is spread over an area
of 33,000 nm2. It holds 385 suspects, including 29 wonen; all persons had been
formally arrested. Upon enquiry, the Working Group was informed that the
det ai nees were categorized and held separately: adults were separated from
m nors, Chinese fromforeigners and the sick fromthe healthy. Lawers are
entitled to neet with their clients. The G oup chose two detai nees at random
and interviewed them privately.
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The facility is supervised by a representative of the People's
Procuratorate. The facility is also inspected annually by a representative of
t he National People’s Congress.

Q ngpu prison, Shangha

On 14 Cctober 1997, the Wbrking Goup visited the Q ngpu Prison
Shanghai, which, though built in 1991, becane operative in 1994. It has 1, 800
i nmat es, nost of whom were serving short sentences. Four inmates were chosen
at random and interviewed privately.

Shanghai Whnen's Correction House of re-education through | abour

Inmates at the centre are regarded neither as crimnals nor as
del i nquents. Mbst detainees are recidivists having commtted m nor offences.
The decision to adopt the neasure of re-education through | abour in respect of
a particular person is taken by the Conmittee on Re-education through Labour
The decision of the Conmttee may be challenged in a court of law. Such
deci sions are, however, seldom challenged as in nost cases the incrimnating
facts have been established and clarified by the tinme the decision may be
challenged in a court of law. The decision to conmt a person to a
re-education centre is normally taken within one month of apprehending the
person. The average duration of the period of re-education is about one year
and two months. By |aw, the duration can |ast between one and three years.

The Shanghai facility was built in 1958. It has 350 inmates, all wonen,
and a staff of about 130. The inmates enjoy all their civic rights and, upon
show of good behaviour are entitled to visit their famlies. Upon inquiry,
the G oup was infornmed that the facility had no i nmates who m ght have
attenpted to commit crimes against national security. Four detainees were
pi cked at random and interviewed privately.



