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I nt roduction
Pur pose of the m ssion
1. The Speci al Rapporteur visited Kuwait from 17 to 27 Novenber 1996 at the

invitation of the Kuwaiti Governnment and pursuant to his mandate under
Commi ssi on on Human Ri ghts resolution 1996/ 21, endorsed by the Econom c and
Social Council in its decision 1996/ 259.

2. The m ssion was undertaken after an exchange of correspondence, and

foll owi ng consul tations, between the Kuwaiti CGovernnent and the Specia
Rapporteur as a result of allegations which he had received concerning racia
di scrimnation and xenophobia with regard to mgrant workers, particularly
housekeepers of Indian, Sri Lankan, Bangl adeshi and Philippine origin. 1/ The
observations of the Kuwaiti Governnment were published in report A/ 50/476
(paras. 14-15) and submitted to the General Assenbly and the Conm ssion for
consi deration. The Special Rapporteur's attention has also been drawn to the
situation of the Bidun

3. It then seened useful for himto visit Kuwait in order to neet the
country's political |eaders, representatives of non-governmental organizations
(NGCs) and the communities concerned. The Special Rapporteur also talked with
of ficials of the enbassies of Bangl adesh, India, the Philippines and Sri Lanka
who were responsible for |abour-related matters. A detailed list of the

i ndi vi dual s and bodi es whom t he Speci al Rapporteur nmet is provided in annex to
this report.

General coments

4, It nmust first be enphasized that the mission was carried out in an

at nosphere of conplete frankness and was facilitated by the willingness of the
Kuwai ti authorities to engage in dialogue. The psychol ogical effects of the
GQulf war were still evident during these discussions and considerably
conplicated the task of approachi ng and understandi ng the question of m grant
wor kers and that of the Bidun, who were variously described as undocunented
persons, stateless persons and illegal residents.

5. The Kuwaitis are very concerned by the situation of the POM 2/ held in
Iraq. This point was anxiously raised at every neeting. Sonme feared that the
qguestion of human rights was being raised as a diversion or with a viewto
“destabilizing Kuwait, which is the nost denocratic country in the region and
the one which shows the greatest respect for human rights”. They were assured
that such was not the purpose of the Special Rapporteur's visit, which he had
made at the Covernnent's invitation as a result of the conplaints of racia

di scrim nation and xenophobia transmitted to him

6. In order fully to understand the nmanifestations and incidents of racia
di scrimnation and xenophobia in Kuwait, it is inportant to bear in mnd the
country's denographic, social and cultural situation

7. O an estimated total popul ation of about 2 million, there are

approxi mately 700,000 Kuwaitis and 1,300,000 foreigners. 3/ The Kuwaitis are
a mnority in their owm country, for it is estimted that there are nearly
twice as many foreigners as Kuwaitis, including some 120,000 Bidun
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8. Less than 20 per cent of the country's manpower is Kuwaiti, although
10, 000 graduates are unenpl oyed; some point to this as proof of Kuwait's
openness and generosity towards foreigners. But is it not rather a question
of national policy?

9. Is it fair to speak of racial discrimnation or xenophobia in Kuwait?
The answer nust be qualified, since it is the social systemwhich |leads to the
expl oitation of unskilled and, in particular donestic workers, nost of them
worren, and to the marginalization of the Bidun. However, xenophobic
tendenci es are beginning to appear and are strengthened by the attitudes of
the rich towards the poor. Kuwait still needs foreign manpower, both skilled
and unskilled, but the country feels crushed under the weight of foreigners.
There is a segnent of society which considers that the nation's cultura
identity nust be preserved and is pressuring the Governnment to provide it with
a “separate and protected |life”. Since social services such as education and
health are free, some Kuwaitis feel that the well-being of foreigners is being
pl aced before their own. For exanple, Kuwaitis feel disadvantaged when they
want to see a doctor and |l earn that all appointnments have been taken by
foreigners. For that reason, the general public is demandi ng separate
hospital s and doctors whose only patients are Kuwaitis; some are calling for
separ at e nei ghbour hoods.

10. The Government is resisting these xenophobic tendencies, which manifest
thenmsel ves as fear and rejection of foreigners and a wish to |live separately
fromthem it has refused to build hospitals for foreigners, separate from
those for nationals, though there is housing for foreign workers. Thus far

no raci st or xenophobic statenments have been noted, but the issue of the Bidun
remai ns unresol ved.

11. The legislation on nationality is discrimnatory in that it establishes
a hierarchy of citizenship. Those who acquired Kuwaiti nationality by virtue
of having settled in the country prior to 1920 are full citizens, while those
who acquired nationality in other ways do not enjoy the full range of civi

and political rights. Furthernore, the child of a Kuwaiti worman married to a
Bi dun or a foreigner is not Kuwaiti. Kuwaiti nationality is granted at the
discretion of the Mnistry of the Interior and, as such, does not benefit from
any judicial guarantees. Generally speaking, Kuwaiti nationality is

consi dered a privilege, not a right.

. SITUATION OF M GRANT WORKERS

12. The first part of this report will deal with mgrant workers, their
recruitment and working conditions and, in particular, their treatment, which
gives rise to allegations of racial discrimnation and xenophobia or of human
rights violations in general

13. There are serious problens with regard to the situation of foreign and,
particul arly, unskilled workers, including donestic workers of Asian origin
nost of whom are women. Their status is not governed by any single body of

| egislation, and their fate is wholly in the hands of their enployers and the
adm ni stration; they enjoy no protection under the law. Many enpl oyers

m streat their servants, who often flee and take refuge in the enbassies of
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their countries. Ohers, rightly or wongly accused of stealing fromtheir
enpl oyers, are captured while in flight and taken to the holding centre in
Dasma, then expelled w thout any | egal protection

14. Living conditions in the Dasma hol ding centre and the Tal ha prison
where nmale and femal e workers involved in litigation with their enployers are
hel d while awaiting expul sion, are extrenmely poor. At the Dasma Centre,
during the Special Rapporteur's visit, 125 nmen were held in one room and sone
60 wonen in another. Hygiene |eaves nuch to be desired, and there is

consi derabl e prom scuity. This situation constitutes a violation of the
rights of foreign workers.

A. The exploitation of unskilled and donestic workers

15. As stated above, two thirds of the Kuwaiti population is of foreign
origin and includes nationals of between 100 and 145 countries. A distinction
must be made between (a) the public and private sectors, the second of which

i ncludes the petroleum or econom c, sector; (b) donmestic workers; and

(c) manpower (skilled and unskilled).

1. Social and professional categories

16. According to specialists in Kuwaiti |abour law, there are four socia
and professional categories: (a) the government sector (civil service), in
whi ch recruitnment procedures and working conditions pose no problem (salaries
of KD (Kuwaiti dinars) 450 or 650 per nonth and housi ng provided by the
Governnent); (b) the public sector, which includes corporations, conpanies and
State cooperatives and is covered by Labour Act No. 38 of 1964; (c) the
petrol eum sector, which is covered by Kuwaiti |abour law. Thus, according to
the specialist in |labour Iaw at the Kuwait Faculty of Law, these sectors are
governed by | egislation which includes general provisions based on

i nternati onal conventions; however, sone provisions should be anended to take
account of international conventions to which Kuwait attaches great

i nportance, particularly since the country's liberation frominvasion; and
(d) domestic workers, whose situation is covered by the Cvil Code and genera
| egi sl ation.

2. | ndi spensabl e foreign workers

17. Kuwait is a small country whose prosperity attracts nationals of various
countries, within and outside the region, which are experiencing economc
problems. The oil boom and rapid devel opnment of the country have resulted in
a demand for manpower. The need for skilled and unskilled | abour is met
largely by inmm grants, nost of whomare from Arab countries (Egyptians and

Pal esti nians) 4/ and have Egyptian, Jordani an or Lebanese passports.

Recently, skilled workers fromIndia and Paki stan have been recruited. Most
unskill ed workers, who are enployed primarily in honmes (as maids, nannies,
guards, houseboys, cooks, chauffeurs, etc.), by cleaning firnms and in the
petrol eum i ndustry, cone from Bangl adesh, India, the Philippines or Sri Lanka.
The |l atter group, conprising 850,000 persons, experiences the greatest nunber
of problens (ill-treatnent, non-paynent of wages or sexual abuse).
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B. Absence of national legislation to protect donestic workers

1. Random recruitnent nethods

18. There is no | egislation governing the recruitment of domestic workers.
It is handl ed by Kuwaiti recruitnent agencies, which maintain a list of such
wor kers who |ive abroad and wish to come to Kuwait. It nust be said that sone

Kuwai ti recruitnent agencies sinply traffic in workers in order to nake noney.
Some, for exanple, undertake to recruit and place 1,000 domestic workers

per year. Since supply exceeds demand, conpetition is keen and wages range
fromKD 20 to KD 45. There is even rivalry between the States which export
manpower, whi ch have no coherent, stringent policies; each defends its own
interests as determned by its unenploynent rate.

19. In principle, donmestic workers are hired for a two-year period, though
sonme receive five-year contracts. Since each enployer or sponsor has a right
to two househol d workers, they make certain that an unsatisfactory one can be
expel l ed and replaced by another. A servant who flees or is expelled nust be
repl aced. For this reason, enployers confiscate the travel documents of their
enpl oyees (passports containing visas and other adm nistrative papers) and
hold on to them so that they can be turned over to the police if it is
necessary to expel the enployee. Mst donmestic workers have no contact with
anyone outside, or even within, Kuwait. Since npst of them do not know how to
read, they do not know their enployer's address. They |eave their enployer's
home and take refuge in a safe house nmuintai ned by the enmbassy of their own
country if they are m streated, beaten, wounded or raped, are honesick and
wish to | eave before the end of their contract or are seeking a better-paid

j ob.

2. The sponsor or Master

20. Anyone seeking to enploy a donestic worker - every Kuwaiti has a | ega
right to employ two such workers (for exanple, a maid, chauffeur or cook) -
turns to one of the many recruitment agencies. He nmakes his selection froma
cat al ogue presented to himand pays KD 400; in a month or two, he accepts
delivery of his “property” as “Cafil” or sponsor. Thereafter, the servant is
his; sonme claimthat there is a contract but, in reality, neither party has
any rights or obligations with regard to the other. Donestic workers
customarily receive about KD 35 per nonth, with progressive rises as and if
the empl oyer so chooses. The enpl oyer provides the enployee w th housing,
food and clothing. In practice, there are no working hours; the servant works
in the kitchen, does the dishes and | aundry, acts as babysitter and, in short,
functions as the maid of all work. Donestic workers have a right to one day
off. Those authorized by their enployers to | eave the house gather in the
central part of Kuwait City on Fridays, but others are kept at hone by their
enpl oyers for fear that they m ght run away or get pregnant.

21. Enpl oyer - enpl oyee rel ati onshi ps are conplicated by the latter's probl ens
in adapting to the Kuwaiti social and cultural environment. GCenerally
speaki ng, donestic workers fromthe above-nentioned Asian countries do not
speak Arabic and know not hi ng about Kuwaiti culture. Those from Bangl adesh
often have nothing in common with their enployers except Islam It is
therefore difficult for such enpl oyees to adapt to the custons of the host



E/ CN. 4/ 1997/ 71/ Add. 2
page 6

country. As communication is extrenely difficult, enployers sonetinmes use
brutal nethods, including beating, to nmake thensel ves understood and to
explain what is expected of a maid. Furthernore, Kuwaiti wonen are

i ncreasingly aware of the social problemraised by entrusting their children
to servants with a culture, and even a religion, different fromtheir own and
allowing them in a sense, to bring up and exert a certain anount of influence
over the children

22. One of the consequences of the nmethod of recruiting domestic servants,
the living conditions inposed on them and the problem of adaptation to Kuwait
society and to the famlies with which they live is that relations between
enpl oyers and enpl oyees can easily becone strained.

23. Many donestic workers are faced with a dilemma as a result of the
ill-treatnent they experience. GCenerally speaking, they have contracted debts
in their owm countries in order to pay visa and recruitnment fees. They cannot
go hone unless they are in a position to pay those debts and to cover the cost
of the return trip, for which the enployer may refuse to pay. The enpl oyer
may al so seek reinbursenent of the nmoney he paid to the recruitnent agency
(KD 400). For that reason, in addition to confiscating their enployees'
docunents, many enpl oyers withhold three or four nonths' salary.

24, A donestic worker who quits his job, may therefore be accused of having
stolen his enployer's property. An official search is begun; he is listed as
“absconded” and his photograph is published in the newspaper with the words
“Pl ease cont act " The enpl oyer owns the enployee, who is his property and
belongs to him He can nmake the enpl oyee go back to work or leave himin
prison, since he is now a Bidun, “an undocunented or illegal resident”, and,
as such, can be inprisoned at the Dasma Administrative Centre and |later at the
Tal ha prison. He will then be obliged to pay for his own ticket home unl ess
hi s enbassy or the Kuwaiti Governnment does so

25. Sone officials admt that donestic workers are subjected to il

treatment but, despite reports nmade by a free press which spares neither the
Nat i onal Assenbly nor the Governnent they do not recogni ze the inmportance or
the seriousness of the problem They say that, although there have been sone
abuses it is inportant not to generalize and that beatings, wounding and rape
are not as frequent as clainmed. It is also said that nodesty nakes wonen
hesitate to speak up unless a major scandal is involved. The nost frequent
conpl ai nts concern non-paynent of donestic workers' wages (KD 25-35) over a
peri od of several nonths.

26. A conmuni cation fromthe Kuwaiti Governnent dated 13 April 1995 states:
“In the legal area, it may be noted that the Kuwaiti courts sentenced to
penalties ranging froma few nonths in prison to 10 years' inprisonment a
nunber of persons found guilty of sexual assault on housekeepers”.

3. Situations nmentioned by enbassy representatives

27. The information on the situation of domestic workers gathered from
institutions, journalists, NGOs, the University and surveys carried out at the
Dasma Centre and the Tal ha prison has been corroborated by the Specia
Rapporteur's interviews with the officials of the enbassi es of Bangl adesh,
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India, the Philippines and Sri Lanka who are responsi ble for |abour-related
matters and regularly visit Dasma to see their conpatriots who are inprisoned
t here.

28. The Speci al Rapporteur wi shes to thank all those whom he met for their
val uabl e assistance in providing himwith information. What follows is a
synthesis of that information which he hopes will make it possible to grasp
the conplexity of the situation of donestic workers in Kuwait.

29. There are 130, 000 Bangl adeshi workers in Kuwait, including 7,000-10,000
domestic workers who are “appreciated for their diffidence” and because, |ike
the Kuwaitis, they are Muslinms. A further 6,000 Bangl adeshis were recruited
by the Kuwaiti arny after Bangl adesh played an active role in the |liberation
of Kuwait. These soldiers are responsible for dem ning operations,
surveillance of strategic points and nmilitary logistics. The problens
encount ered by Bangl adeshi workers concern non-paynment of wages, residence
permts and visas. Lawsuits can take tinme, and the plaintiffs give up and
thus | ose their cases. Generally speaking, such cases involve unskilled
workers in the cleaning sector (streets, schools and hospitals). There are
400 cleaning firms in Kuwait. Salaries range fromKD 25 to KD 30 per nonth;
wor kers are housed in barracks in the Hassabia and Abbasi a nei ghbour hoods,
crowded together and with bunk beds. Only two of these enterprises offer
accept abl e wages and housi ng, whereas several conpanies in the industria
sector meke an effort to provide good housing and hi gh wages and observe the
provi sions of Kuwaiti |abour law. Their enployees are provided with public
transport but not food and, generally speaking, their living conditions are
harsh and i nhumane, | eading one mgrant worker to say “It's exploitation; the

living conditions are unbearable, like in a prison. | have found no justice
with my Muslimbrothers”. The Kuwaiti authorities I end an ear to conplaints
but try to avoid repatriating workers who have becone illegal and endeavour to

pl ace them wi th anot her conpany, particularly if the previous enployer has
gone bankrupt. Setting aside the question of the poor living conditions at
the Damas Centre, sone consider that it functions as a little court where
di sputes are resolved by mutual consent.

30. Bangl adesh had passed an act prohibiting Bangl adeshis under the age
of 25 fromtravelling abroad in order to take jobs as domestic workers; that
act was repeal ed four nonths ago.

31. Several regrettable cases of the sexual abuse of donestic workers are
before the courts, but proceedings are protracted. The information provided
by the Mnistry of Justice shows that, in fact, cases are carried over from
year to year. Because of this slowness of the judicial nmachinery, those
interviewed by the Special Rapporteur preferred the Dasma Centre, which, in
their opinion, functions as a mniature court where di sputes concerning
matters such as back paynent of wages or purchase of tickets home are resolved
by mutual consent. An enployee who quits his job or falls ill nust request
his official docunents from his sponsor and the enployee hinmself, or his
enmbassy, often has to pay his ticket honme. The fingerprints of persons who

| eave or are expelled are taken, and they are prohibited fromreturning for a
period of two or five years, respectively. In order to avoid problens,

Bangl adesh has requested the recruitnment agencies to forma nationa
association and to designhate a representative who would contact the countries
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that supply manpower and donestic workers in order to establish a comrmn
policy. It has also been suggested that an act setting a m ni mum wage for
enpl oyees of cl eani ng agenci es, guards and donestic workers shoul d be adopt ed;
that the regul ati ons governing residence permts (for workers, the work permt
takes the place of a residence permt) should be changed; that the
repatriation of those who wish to return home, or who are obliged to do so
owing to illness or lack of a visa, should be facilitated; and that the
situation of shepherds should be inproved. The latter are the nost negl ected
category of workers: they live in inhuman conditions, have no contact with
the city, and are supplied with food by their enployers only once every two
weeks, even though the |aw explicitly prohibits the enpl oynent of shepherds
unl ess their contract stipulates that they are to be provided with food - a
requi renment which enployers blithely ignore. So-called seasonal fishernen
also live in sub-standard conditions in nakeshift huts near Doha.

32. The Philippines is a nmajor exporter of manpower to Kuwait, where
55,000 Filipinos, including 28,000 donestic workers, of whom 15, 000-20, 000 are
illegal, are enployed. Donestic workers are recruited by illegal agencies in

t he Philippines; although the exploitation of workers has been prohibited by
its Government since 1988, 25-30 persons w thout visas are recruited each
month, for a fee, by private agencies. Philippine donestic workers are in the
greatest demand because they are the nost educated, and they comrand hi gher
recruitnment fees than nationals of other countries. Recruitment agencies
charge KD 450-480 for Philippi ne housekeepers, whose nonthly wages are

KD 45-65; consequently, their enployers are nore demandi ng, a fact which | eads
to stress and violence and causes the workers to run away. Because donestic
wor kers fromthe Philippines are nore educated than others, they display nore
confidence and protest ill-treatnent and abuse, a fact which irritates

enpl oyers and |l eads to incidents, sone of which are tragic and are exposed by
the press. Donestic workers fromother countries, owing to their |evel of
education and to the | anguage barrier, are less likely to conplain.

33. The Philippine enbassy maintains a shelter that houses about a hundred
donestic workers in breach of an expul sion order issued at their enployer's
request after ill treatnent, violence or rape or because they are pregnant or

ill. Most of themare wonen; of the 102 cases mentioned during the Specia
Rapporteur's visit, only one involved a man. Wile it is estimated that

60- 70 per cent of those who take refuge at the enmbassy do not tell the whole
truth, there are photographs of domestic workers sporting black eyes. Somne
point out that it is conforting to realize that the Kuwaiti authorities are,
at | east, aware of such | apses and willingly cooperate with the enbassy; an
exanpl e of this cooperation is the recent opening of a Kuwaiti enmbassy in
Mani | a.

34. There are 80,000 donestic workers and 20, 000 skilled workers from

Sri Lanka in Kuwait; the latter are protected by the country's | abour

| egi sl ation, but the former have serious problenms. Enployers often refuse to
arrange for the issue of a residence pernit, even after two or three years of
service and, generally speaking, these workers, nost of them wonmen, cannot go
home wi thout that permit. They are sent to the Dasma Centre, where two or
three nonths pass before their cases are dealt wth.
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35. Enpl oyers often refuse to pay for an enployee's ticket honme and many
donestic workers have taken refuge at the enmbassy. Although non-paynent of
wages is frequent, it is difficult to prove; an enpl oyee may state that his
wages have not been paid for 18 nonths but, without a pay slip, it is
difficult to provide evidence that can be brought before a court. Nothing can
be done if the enployer denies everything.

36. The solution currently under consideration would entail keeping a record
of wages or, with the consent of the Kuwaiti authorities, requiring part of an
enpl oyee' s wages to be deposited in a bank account. The Sri Lankan Gover nnment
therefore proposes to include in | abour contracts a provision stipulating that
enpl oyers nust pay 80 per cent of their enployees' wages into a bank account
in Sri Lanka. Visas issued to imrgrants nust be conmunicated to the

Sri Lankan enbassy in Kuwait so that the name and address of the sponsoring
fam lies of donmestic workers can be recorded. |In that regard, it has been
suggested that it would be better for the enployer to contact the embassy or
the Dasma Centre to determ ne whether a m ssing donmestic worker is there
before applying to the police rather than followi ng the reverse procedure,
which is the current practice and results in an arrest.

37. It nmust be enphasi zed that Governnent enpl oyees, even foreign ones, are
usual ly well treated and receive social benefits such as schooling, health
care and housing free of charge. However, problens arise in |arge conpanies,
whose workers are exploited. O the 20,000 jobs in State cooperatives,

95 per cent are filled by foreigners and 5 per cent by Kuwaitis. There are
agricultural, consuner (central markets, handicrafts and savings) and

i nvestment cooperatives. Wth few exceptions, wages are not paid and, except
in the petrol eum branch, the housing provided by conpanies in the econom c
sector is inadequate; workers responsible for the cleaning and upkeep of
public buildings, squares and streets live in barracks in poor nei ghbourhoods,
such as Hassaoui and Abbasia. They are housed six or seven to a room hygiene
is poor, and there is considerable prom scuity. They work two ei ght-hour
shifts per day and are paid KD 30-35 per nonth. Before |eaving their hone
countries, they are required to pay a security to the recruiting agency;

Irani ans, for exanple, pay KD 700-800 for a visa. They are prom sed high
wages but, on their arrival in Kuwait, their contracts are rewitten. They
are hired for two- to five-year periods and their famlies are left behind in
their home countries. They are afraid to return hone until they have repaid

t he noney they borrowed to cover their recruitnent expenses (visa and trave
costs). It is a vicious circle: wthout a residence pernmt, an
“undocument ed” migrant worker has no legal right to remain in the country. He
is arrested and taken to Dasma, then transferred to the Tal ha prison where,
after being held for an indefinite period, he can be expelled or repatriated.

38. Probl ems al so arise in connection with famly situations (for exanple,
marriage or famly reunification). Mrriages are registered at the enbassies
of those concerned; in the case of Sri Lankans, for exanple, the Governnment
must give its authorization and deternmine that neither of the woul d-be spouses
is registered as nmarried in the hone country. Family reunification rights
vary according to the type of visa. Holders of No. 20 visas, in other words,
domestic workers, may not be joined by their spouses; when two holders of this
type of visa marry, they find it difficult to register and obtain residence
permts for their children. The right to famly reunification is contingent
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upon a mninmum sal ary of at |east KD 650 for holders of No. 18 visas, who work
in the private sector (for exanple, the clothing industry), and at | east

KD 450 for holders of No. 17 visas, who work for a mnistry. Those who neet
these criteria may apply directly to the immigration office and be joined by
their spouses, but only as holders of No. 20 visas, in other words, as
domestic workers, chauffeurs or skilled workers. Domestic workers are not
entitled to famly reunification

4. Unenploynent anong Kuwaitis and pronotion and
protection of human rights by civil society

39. The followi ng informati on has been corroborated by the Kuwaiti Human

Ri ghts Associ ati on, which enphasi zed to the Special Rapporteur that

unenmpl oynent, and the influence of maids on the upbringing of children present
Kuwait with social and economic difficulties. The public and private sectors
conpete for workers, and when the private sector finds that there are no

Kuwai tis available to fill positions of responsibility, it recruits
foreigners. It was repeatedly stressed that Kuwait recruits unskilled workers
and trains them Once trained by conpanies, sone workers |eave to seek better
jobs in other countries.

40. Kuwaitis fear that the future may bring unenploynent. It was pointed
out that fundanentalists and other groups would like wonen to remain at hone
and be replaced by foreign manpower. According to the Kuwaiti Human Ri ghts
Associ ation, Kuwait will have 3 million inhabitants - only a third of them
Kuwaiti - in the year 2005. The Kuwaiti G aduates' Association has also
expressed concern regardi ng the problem of unenpl oyed Kuwaitis. According

to the information it has provided to the Special Rapporteur, the country

has 150, 000 skilled workers, of whom 17 per cent are Kuwaiti and 83 per cent
foreigners. Each year, 50,000 students graduate fromthe General Institute
of Applied Studies and 20,000 fromthe University; there are al so

10, 000 unenpl oyed with a general education, but the Governnent refuses to get
rid of foreigners. The problemis allegedly that Kuwaitis are not finding the
j obs they need. Since sonme Kuwaitis are not working in the areas for which
they were trained, there are two types of unenploynent: (a) “conceal ed
unenpl oyment”, which results fromthe fact that the Governnment offers jobs
because the Constitution requires it to find work for all Kuwaitis, but those
taken on are not working in their own fields; (b) “manifest unenpl oynent”,
where nore than one person is hired to do the sane job, resulting in high
costs and inefficiency. Those interviewed by the Special Rapporteur nmade the
foll ow ng conment s:

“Kuwai t cannot be said to be unfair to foreigners. They receive a good
sal ary and training, and when they go honme they have an advantage over
others. Kuwait is training workers for other countries, and it is
unfair to criticize it by exaggerating the slip-ups that occur in
relations with mgrant workers who, in any case, are better off in

Kuwait than at honme. ... Ill treatnent here is a function of the needs
of countries which have becone exporters of manpower and of the
conpetition between their representatives in Kuwait. ... W want to

repl ace the foreigners with Kuwaitis because our own people are
unenmpl oyed. Economi sts think it will be difficult to do this because a
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di stinction nust be made between donestic work, which Kuwaitis refuse to
do, and the skilled jobs which they hope to obtain but which require a
| ong period of training.”

41. Kuwai tis are aware of the problenms posed by the Bidun and by the al npst

i nescapabl e need for foreign workers, both skilled and unskilled. Most of
those interviewed by the Special Rapporteur agree that “human rights,

i ncludi ng those of prisoners since they are hunan bei ngs, must be respected,
all the nore so when the people in question are domestic workers who live with
the famlies for whomthey work and when it is nerely a matter of disputes

bet ween enpl oyer and enpl oyee”. They value Kuwait's reputati on as the npst
open, denocratic and hospitable of countries. The Kuwaiti Human Ri ghts

Associ ation, a branch of the Arab Organi zation for Human Rights, which has its
headquarters in Cairo, has conmtted itself to the pronotion of human rights.
The Associ ation has not yet been recogni zed by the Governnment, it says that
NGOs have no official status in Kuwait. It cooperates with the Nationa
Assenbly's Human Rights Committee and has placed before the National Assenbly
a bill which would grant it recognition as the National Human Ri ghts
Association. The bill has been considered but has not yet been passed.

42. There is also a progressive party, conposed of the élite, witers and
journalists, which nmonitors respect for human rights and, through publications
and in the press, criticizes and castigates the Government and exposes il
treatment of foreign and, particularly, domestic workers. Courses on hunman
rights are offered by the University, and nmany of the professors in the
Faculty of Law are advisers to the Government and the National Assenbly.

1. BIDUN, AN EVOLVI NG CONCEPT

43. The Special Rapporteur will attenmpt to clarify a problem which appears
sinpl e but has been conplicated by Kuwait's political history and its
conflicting and incoherent legislation. Hs explanation is based on
interviews with various individuals, both official and non-official and, in
particular, on his neetings with officials fromthe Mnistries of the Interior
and Social Affairs, the National Assenbly's Human Ri ghts Conmittee, the
Chairman of the committee responsible for dealing with cases involving illega
residents, university professors and journalists. Fromthose neetings, the
follow ng picture energed

A A policy of national assinilation and integration
44, The peopl es of Kuwait cane from Arabi a about 200 years ago; they include
nomads, shepherds and pearl fishers. The discovery of oil in 1946 produced a

flood of mgrant workers and other persons from nei ghbouring countries. The
Act governing nationality and the residence of foreigners was adopted in 1959.
Under that Act, (a) anyone who settled in Kuwait prior to 1920 is considered a
native-born Kuwaiti; (b) anyone who arrived after 1920 is considered a
naturalized Kuwaiti; (c) pursuant to article 25 (d), nomads are exenpt from
the need for entry visas and residence permts and may come and go as they

wi sh.

45, It was |l ater decided that there was a lacuna in the Act, and
article 25 (d) was deleted. As a result, some Bidun who had ceased to wander
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and had settled in Kuwait found thensel ves undocunented and with no specific
nationality. |In addition to these historical Bidun, sone foreigners entered
Kuwai t, and then hid or destroyed their papers in order to claimto be Kuwaiti
and benefit fromthe country's prosperity and, in particular, its socia
benefits.

46. The question was, and rermains, howto find an adm nistrative solution to
the problem of the Bidun. To that end, a distinction was nade between two
categories of persons: (a) those considered entitled to Kuwaiti nationality
because one or nore of their relatives are nationals of that country;

(b) those who have not been proved to have any foreign nationality and who
will be granted a residence pernit once they are issued a passport fromtheir
own, or sone other, country.

47. In 1960, 1970 and 1980, the Governnent placed all such individuals on an
equal footing with Kuwaiti citizens. Froman administrative point of view, a
di stincti on was nmade between original Kuwaitis and Kuwaitis with “tenporary
passports”, who were listed in censuses as “local residents”. Oigina

Kuwai tis and | ocal residents enjoyed the same social, education and medi ca
benefits free of charge and were permtted to join the arnmy and the police.

B. Exclusion and narginalization

48. This situation continued until 1986, when the hol ders of tenporary
passports were pressured to prove their nationality. Consequently, the
tenporary passport was elimnated and | ocal residents were no | onger permtted
to travel. In 1961, independence was proclained, putting an end to the
British protectorate established in 1899. |In 1963, a new Nationality Act was
adopted, basing nationality on jus sanguinis but considering that only those
whose nanes appeared in the 1965 census were Kuwaiti. Anyone who clained to
have been in Kuwait at that tinme was required to supply proof of the fact, so
that some nenbers of families were recogni zed as Kuwaiti while others were
not .

49. The Act of 1959 has not been correctly applied. One conmmttee accepts a
person as Kuwaiti while another says that his brother is not Kuwaiti. Unti
1985, they were all considered Kuwaiti. Before that date, a child born of a
Kuwai ti nother and a Bidun was considered Kuwaiti. This provision has been
repeal ed, and such children have becone stateless. There are cases where, in
a single famly, children under the age of 18 become Kuwaiti while those over
that age remai n Bi dun

C. Nationalization and the search for foreign nationalities

50. The Bidun make up a third of the arny, where they occupy inportant and
sensitive positions. Mst of them have been naturalized; after the

i beration, some were transferred to | ess sensitive posts at the sane pay. A
naturalization policy was established for them and their situation is better
than that of civilian Bidun
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51. The 651 prisoners of war being held in Iraq include about 100 Bi dun
Their famlies receive 70 per cent of their pay, and the remai ning 30 per cent
is held in escrow for them They receive US$ 1,500 per nonth fromthe POW
comm ttee, which al so guarantees them free social services.

52. The persons interviewed by the Special Rapporteur told himthat, since
the liberation, many Bidun had admitted their true nationality in order to
obtain a residence permt, and that the CGovernnent encourages Bidun to

regi ster their nationality in order to formalize their situation; as a result,
it is estimated that the nunmber of Bidun has dropped from 250,000 to about
120,000. In cases where the Government does not grant them naturalization, it
assists themin acquiring the nationality of some other country with which it
conducts negotiations with a view to ensuring a continuing supply of the
foreign manpower it needs.

53. In reply to the Special Rapporteur's question whether the Bidun were a
honmogeneous, indi genous group and/or made up of Arabs fromthe Gulf, he was
told that while nost of themwere Arabs, sone were Iranians, Iraqgis or Asians.
In any case, all those who were unable to produce docunents proving that they
had been in Kuwait before 1920 or included in the 1965 census are regarded as
undocumented and are ternmed “illegal residents”. Sone of them therefore, are
stateless in their own country.

54. The allegation that the Bidun are confined to a particular region of the
country, a “no man's | and” between Kuwait and Iraq, was categorically denied.
“1f we didn't trust them why would we place themin such a strategic area?”
asked one of those interviewed by the Special Rapporteur, adding that there
were no restrictions on the Bidun's novenents; sone of them of course, lived
i n poor nei ghbourhoods, but “only for financial reasons”. Ohers, on the
contrary, were very rich and ran |arge businesses, using Kuwaitis as front

men; those who were nenbers of the army or public service enpl oyees were
sonetinmes better paid than Kuwaitis. Some had requested naturalization, and
their applications were under consideration

55. Prior to the invasion, Bidun accounted for 80 per cent of the Kuwaiti
army. In a speech before the National Assenbly, the Second Deputy

Prime Mnister stated that many of them had allied thenselves with the invader
and, as a result, had fled to Irag, the country from which nost of them had
come. O hers had fought on the Kuwaiti side and therefore had the right to
live in the country.

56. Some claimthat the Bidun had been suspected of treason and therefore
ousted fromthe arny, had forfeited all their social rights, including the
right to education and to free nedical care, and were unable to find jobs.

D. Detention

57. During the Special Rapporteur's visit to the Tal ha prison, he net and
spoke wi th Bidun who were being detained while awaiting a ruling on their
possi bl e expul sion. O her prisoners included “statel ess” Bidun and “illegal”
residents - foreigners who had entered the country clandestinely in search of
wor K.
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58. During this visit, the Special Rapporteur was informed that there

were 581 detainees, 39 of whom had arrived that day. Sone were accused of
having committed crinmes, of conprom sing State security or conplicity with the
eneny; others were asylum seekers or were awaiting refoul ement as a result of
an administrative or judicial decision

59. A nearby centre housed 177 wonen prisoners. Male prisoners are
permtted to visit their wives and could receive famly visits on Wednesdays
and Sundays. The period of detention is abnormally l|ong, varying from one
week to six years, according to reports based on a survey of the prisoners.
Reasons for their detention varied: one said he had “becone undocunented”
after living and working in Kuwait for 38 years; another, who claimed that his
father and grandfather had been born in Kuwait, had been inprisoned for

five years for having testified at the trial of his brother, a Kuwaiti accused
of collaborating with the eneny; yet another was accused of illegal possession
of weapons.

60. It seens that the question of the Bidun could have been settled in the
period since independence. A series of conm ssions exam ned the problemin
1965, 1975, 1985 and 1991 but postponed sol utions by adopting increasingly
restrictive measures with regard to the granting of Kuwaiti nationality.
Since the invasion of the country, the Governnment has become even nore
cautious in dealing with Bidun clainms to Kuwaiti nationality.

61. It should be noted that, from 1986 until the Gulf War, Kuwait had no
Nat i onal Assenbly. The new National Assenbly which was constituted in 1992
and civil society (some of the progressive élite, witers, the press and
pro-denmocracy novenents) are pressuring the Governnent to resolve the problem
of the Bidun, which has assuned international proportions owing to the
activities of human rights organi zations after the |liberation as a result of
the nobilization of the international comunity acting through the

Uni ted Nati ons.

62. The committee at present responsible for dealing with cases of illega
residents was established in 1993. |Its neetings are confidential and as yet
no official information has been rel eased. The Special Rapporteur gathered
fromhis neeting with its Chairman that several recommendations for
naturalization had been presented to the Governnent.

63. The authorities seem concerned by the question of the Bidun and have
prom sed to find a definitive solution to the problemso that the term Bidun
can be erased from Kuwait's social, econonm c and human rights vocabul ary.
Efforts are therefore being made and shoul d be encouraged.

I11. CONCLUSI ONS AND RECOMVENDATI ONS

64. The Kuwaiti Governnment has denonstrated its awareness of these human
rights violations and nmani festations of racial discrimnation and xenophobi a.
It appears open to and mindful of the criticisnm and recomendati ons nmade to
it with a viewto finding a definitive solution to the problem of the Bidun
and to inproving the legislation on nmigrant and, in particular, domestic

wor ker s.
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65. Kuwait is the only country in the Gulf with an elected parlianent. A
parliamentary committee on human rights was established on 25 November 1992.
Kuwai t has the npbst advanced Constitution in the region and has ratified
nunmer ous human rights conventions, including the International Convention on
the Elimnation of Al Fornms of Racial Discrimnmnation

66. Kuwait is cormitted to the advancenent of wonen; for exanmple, it is
proud of having placed wonen in posts of responsibility: a Secretary of State
for Hi gher Education, a University “director” and the Kuwaiti Anbassadress to
South Africa. However, the Committee on Wonen and Devel opnment depl ores the
fact that only 6-8 per cent of decision-making posts are held by wonen, that,
out of 4,000 government enpl oyees, there are only 200 women in adm nistrative
and managerial posts and that wonen have no political rights although, after a
relentless struggle, this situation is being changed.

67. There are no signs of discrimnation against foreigners in Kuwait, but
rat her an unacknow eged “national preference” on the part of a people that is
a mnority inits own country and sensitive to a foreign presence that

massi vely outweighs its own in the field of enploynent. The |egislative and
soci al systens, conflicting and incoherent, result in the exploitation of
wor kers, particularly unskilled and domestic workers. There are suggestions
of non-vi ol ent xenophobia ained at protecting Kuwaitis fromforeigners. The
prisoners at the Dasma Detention Centre and the Tal ha prison infornmed the
Speci al Rapporteur that, in cases of conflict between a Kuwaiti enployer and
hi s enpl oyee or servant, the enployee is inprisoned before any investigation
is made and the Kuwaiti enployer's statenents are al ways accepted as fact.
The adm ni stration has extrenely broad powers, and there are no judicia
guarantees to protect enployees, undocunmented persons and Bidun. The
situation of foreigners and, in particular, that of unskilled and donestic
workers, is a source of particular concern and is |linked to the fact that
there is no | abour |egislation guaranteeing the rights of all workers.

Uni form unambi guous | egislation conforming to the international conventions
ratified by Kuwait and guaranteed by an equitable system of justice, would
make it possible to deal with the situation of foreigners on the Kuwaiti job
mar ket and thus ensure respect for human rights.

68. In the interests of Kuwait's reputation, the question of the Bidun
persons with no specific nationality or illegal residents, should be settled
once and for all in an equitable and humane fashi on

69. The Special Rapporteur would like to reiterate the recomendati ons that

he addressed to the Governnment at the end of his mssion

(a) That priority should be given to finding a definitive, humane and
equi tabl e solution to the problem of the Bidun, some of whom appear to be
stateless in their own country, and to guarantee them access to socia
servi ces;

(b) That |egislation and a uniform | abour code, in conformty with
i nternational conventions, should be adopted and its application enforced; to
that end, that the Governnent should continue to cooperate with the
I nternational Labour Organization (I1LO) in finalizing the bill prepared with
ILO s technical assistance;



E/ CN. 4/ 1997/ 71/ Add. 2
page 16

(c) That a national agency for the enpl oynent and recruitnent of
foreign skilled and unskilled | abour and donestic workers shoul d be created.
A public agency of this nature would deal directly with the countries which
export manpower and donestic workers, and replace the many private agenci es at
present active in this area,;

(d) That Kuwait shoul d cooperate with the countries which export
donmestic workers by offering instruction in conversational Arabic so as to
facilitate social communication and avoid conflicts resulting fromlinguistic
and cultural problenms and i nconprehension

(e) That regul ations and practical nmeasures to ensure regul ar paynent
of wages shoul d be adopted;

(f) That conditions for the detention and expul sion of persons whose
presence is not authorized by |aw should be inproved by providing themwth
| egal protection and assi stance;

(9) That cul tural progranmes on the countries that export manpower and
domestic workers should be produced and broadcast on radio and tel evision

(h) That efforts to pronote and strengthen denocracy shoul d be
conti nued;

(i) That the United Nations human rights conventions and, in

particul ar, the International Convention on the Protection of the Rights of
All Mgrant Wrkers and Menbers of Their Families, should be ratified.

Not es

1. See M ddl e East Watch/Wnen's Rights Project, “Punishing the Victim Rape
and m streatnent of Asian maids in Kuwait”. (New York, August 1992.)

2. Prisoners of War.
3.Figures provided by the Cvil Records Ofice.

4. Prior to the invasion, there were about 400,000 Pal estinians. Many of them
col l aborated with the Iraqgi arny during the invasion and subsequently |eft
Kuwait. Only about 75,000 Pal estinians remain.
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Annex
PROGRAMVE OF THE VISIT

Saturday 16 Novenber 1996

Arrival in Kuwait City

Sunday 17 Novenber 1996

Meeting with M. Adel Hussain Al -Jassam
Di pl omatic Attaché, Mnistry of Foreign Affairs

Monday 18 Novenber 1996

Meeting with H E Anbassador Abdul Ham d Al - Awadhi
Director of International Organizations Departnent, Mnistry of
Foreign Affairs

Meeting with M. Adalat Khan, Oficer-in-charge of the UNDP O fice
Ms. Nevine Guirgis, Deputy Representative
Ms. Hoda Yakoub

Tuesday 19 Novenber 1996

Meeting with Col onel Mohammad J. Al - Fahad,

Director of International Organizations Liaison Ofice, Mnistry of the
Interior

Visit to Dasma Deportation Centre

Wednesday 20 Novenber 1996

Consi derations of cases submitted to the Special Rapporteur

Meeting with M. Abdul -Rhaman Y. Al -Mazroue,

Under Secretary, Mnistry of Social Affairs and Labour and

M. Mhamed Ali Al -Kanderi, Assistant Under-Secretary for Cooperative
Affairs

Thur sday 21 Novenber 1996

Meeting with Ms. Betty Lippold, Reporter, Arab Tines

Friday 22 Novenber 1996

Visit of migrant workers' residence areas

bservation of mgrant workers' social life in the centre of Kuwait City
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Saturday 23 Novenber 1996

Meeting with M. Jamal Ahned Al -Shehab, Assistant Under Secretary for
Justice Palace Affairs and International Relations

Meeting with Ms. Ofelia M Castro, Assistant Labour Attaché, Enmbassy of
t he Phili ppines

Meeting with M. WP. CGunapala, First Secretary for Labour and Welfare,
Enmbassy of Sri Lanka

Meeting with M. Reddy Y. Madineni, Attaché Labour Departnent, Enbassy
of India

Meeting with M. A T.K M Ismil, First Secretary for Labour,
Enbassy of Bangl adesh

Sunday 24 Novenber 1996

Meeting with M. Mistapha Orar, Chief of M ssion, UNHCR

Meeting with M. Ghanem Al - Gounhour, President

M. Hussein Al-Kallaf, Rapporteur

Dr. Fahd Al - Khanna, M. Sany Al -M nayes, M. Ahned Al -Nassar and

M. Farid Abdallah Al -Asfour, Menbers of the Conmttee on the Defense
of Human Rights of the National Assenbly

Meeting with M. Mizaffar Abdall ah
Journalist, A Talea

Meeting with Dr. Aboubakr Abdeen Badaw ,
Country Representative and Regi onal Vocational Training Adviser,
I nternational Labour Organization

Monday 25 Novenber 1996

Meeting with Professor Shaml an Y. Al-Essa,
Department of Political Science, University of Kuwait

Meeting with Dr. Rashid Hamad Al - Anezi, Assistant Dean, University of
Kuwai t; Dr. Abdul Hady Abdul Aziz, Head, Department of I|nternational
Law;, Dr. Thame, Specialist in Labour Law

Meeting with M. Mibarak Al -Adwani, Mnager, Public Relations and
Information, and M. Zaid H Al -Zaid, Oficer, Kuwait Institute for
Scientific Research

Meeting with M. Jassem A. Al -Qatam , Chairman and M. Abdel Ali Nasser,
Vi ce- Chai rman, Kuwait Society for Human Rights
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Tuesday 26 Novenber 1996
Meeting with Col onel Mhaned I brahimAl Siba’i,
Chairman Committee for the Affairs of Illegal Residents (Bidun)

Visit to Tal ha Prison

Wednesday 27 Novenber 1996

Meeting with H E Anbassador Khal ed Al -CGarallah, Under-Secretary of
State, and H E. Anbassador Abdul Hamid Al -Awadhi, Director of
I nternational Organizations Departnent, Mnistry of Foreign Affairs

Meeting with M. Farouk Al -Nouri,
Director, Legal Departnent, Mnistry of Foreign Affairs

Meeting with Ms. Khol oud Al -Feeli, Diplomatic Reporter,
Kuwai t News Agency (KUNA)

Thursday 28 Novenber 1996

Departure



