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Rules of Procedure and Evidence
(Prepared on the basis of the discussion paper s proposed by the Coordinators)

Part:2
Jurisdiction, admissibility and applicable law

Rulerelatingto articlee11 (Jurisdiction ratione temporis) and
article 12 (Preconditionsto the exercise of jurisdiction)

Rule2.1
Declar ation providedfor in article 12, paragraph 3*

(@) TheRegistrar, at therequest of the Prosecutor, may inquire of aState which is not
a party to the Statute or which has become a Party to the Statute after its entry into force
whether it intends to make the declaration provided for in article 12, paragraph 3.

(b) A State that accepts the exercise of jurisdiction by the Court under article 12,
paragraph 3, accepts such jurisdiction with respect to the crimes referred to in article 5 of
relevance to the situation, and the provisions of Part 9 of the Statute, togetherwithrules X to
XX2* concerning States Parties, shall apply.

Rulerelatingto article 13(b) (Exerciseof jurisdiction) and
article 14 (Referral of asituation by a State Party)

Rule2.2
Referral of asituationto the Prosecutor

A referral of asituation to the Prosecutor shall be in writing.

Rulesrelating to article 15 (Prosecutor)

Rule2.3
I nformation providedto the Prosecutor under article 15, paragraphs 1 and
2

In the event of information submitted under article 15, paragraph 1, or of oral or written
testimony pursuant to article 15, paragraph 2, at the seat of the Court, the Prosecutor shall
protect the confidentiality of any information or take any other necessary measures pursuant
to his or her duties under the Statute.

Y inthe present document “Part” refers to the Parts of the Rome Statute.

2 Inthe present document “article” in the headings refers to articles of the Rome Statute.

% Further discussion is required on this rule, including the question of whether the two paragraphs are
necessary and, if so, on the wording of the texts. Alternative wording for paragraph (b) was proposed.

4 Rules X to XX are the rules concerni ng the implementation of Part 9.
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Rule2.4
Testimony under article 15, paragraph 2

(@) The provisions of rules 5.9 and 5.10 shall be applicable, mutatis mutandis, to
testimony received by the Prosecutor pursuant to article 15, paragraph 2.

(b)  When the Prosecutor considersthat there is a serious risk that it might not be
possible for the testimony to be taken subsequently, he or she may request the Pre-Trial
Chamberto take such measures as may be necessary to ensure the efficiency and integrity of
the proceedings and, in particular, to protect the rights of the defence, pursuant to article 56,
paragraph 2, and rule 5.12 (a).

(c) The provisions of the present rule shall be applicable in the case provided for in
article 53, paragraph 1, and rule 5.2.

Rule2.5
Deter mination of reasonable basisto proceedwithan investigation under
article 15°

Rule2.6
Decision and notificationunder article 15, paragraph 6

(@ In the event of a decision under article 15, paragraph 6, the Prosecutor shall
promptly ensure that notice is provided, including as appropriate the reasons for his or her
decision, in amannerthat prevents any dangerto the safety, well-being and privacy of those
who provided information to him or her under article 15, paragraphs 1 and 2, or the integrity
of investigations or proceedings.

(b) The notice may also advise of the possibility of submitting further information
regarding the same situation in the light of new facts and evidence.

Rule2.7
Procedure for authorization by the Pre-Trial Chamber of the
commencement of the investigation under article 15

(@& A requestby the Prosecutor forauthorization of an investigation under article 15,
paragraph3,shall beinwriting.In additionto the written request, the Prosecutormay,withleave
of the Court, make oral submissionsto the Pre-Trial Chamber. The Prosecutor may advisethe
Pre-Trial Chamber of the need to take the decision on the authorization of the commencement
of theinvestigation as amatterof urgency,inview, in particular, of the danger that the evidence
may disappear.

(b) When the Prosecutor intendsto seek authorization fromthe Pre-Trial Chamber to
initiatean investigation pursuant to article 15, paragraph 3, the Prosecutor shall informvictims
or their legal representatives, known to him or her, or to the Victims and Witnesses Unit and
may al so give notice by way of public announcement,unl essthe Prosecutor decides that doing
sowould poseadangerto theintegrity of theinvestigation or to thelife or well-beingof victims
and witnesses. The Prosecutor shall provide the Pre-Trial Chamber with copies of any

5 The question of the place of this rule (see rule 5.1) needs to be resolved.
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representations made by the victims. In performing thesefunctions,the Prosecutor may seek
the assistance of the Victims and Witnesses Unit as appropriate.®

() WhentheProsecutor submits arequest under article 15, paragraph 3, the Pre-Trial
Chamber shall decide on the procedure to be followed and may take appropriate measures for
the proper conduct of the proceedings. It may hold a hearing.’

(d) ThePre-Trial Chamber shall examinethe Prosecutor’s request and the supporting
material. Taking into account the request and the supporting material, as well as any
representationsmadeby thevictims or their legal representativesinaccordancewithparagraph
(b), and any further submissions made by the Prosecutorin accordancewith paragraph (a), the
Pre-Trial Chamber shall issue its decision, including as appropriateits reasons, as to whether
to authorize the commencement of the investigation in accordancewith article 15, paragraph
4, withrespect to all orany part of the request of the Prosecutor and shall communicate, to the
extent possible, the decision to victims who have made representations.

(e) Theaboveprocedure shall also apply whentheProsecutordecidestosubmit anew
request to the Pre-Trial Chamber pursuant to article 15, paragraph 5.8

Rulesrelatingto article 17 (I ssues of admissibility), article
18 (Preliminary rulingsregarding admissibility) and article
19 (Challengesto thejurisdiction of the Court or the
admissibility of a case)°

Rule X

6 This paragraph requires further discussion, including on the question of the participation of victimsin

the proceedings pursuant to article 15, paragraph 3, and the fact that victims may make representations
to the Court in written form or, with leave of the Court, in other forms. The final text of this paragraph
may require consequential changes to paragraphs (c) and (d).

7 Some del egations questioned whether paragraphs (c), (d) and () were necessary.

8 Three rules from Paris Workshop 1 relating to article 15 remain for discussion:

“Rule X (Definition of victim)

“(a) ‘Victim’ means any person or group of persons who directly or indirectly,
individually or collectively, suffered harm as a result of crimes within the jurisdiction of the Court.

(b) ‘Harm’ includes physical or mental injury, emotional suffering, economic loss or
substantial impairment of fundament rights.

(c) ‘Mictims', where appropriate, may also be organizations or institutions which have
been directly harmed.

“Rule E (Determination of who is a victim)

“If a person, organization or ingtitution claims to be a victim and intends to make
submissions to the Court pursuant to article 15, paragraph 3, and article 19, paragraph 3, the
Chamber concerned shall determine the right to do so under the applicable provisions of the
Statute and the Rules of Procedure and Evidence.

“Rule F (Information about the Victims and Witnesses Unit)
“Rule F is currently being discussed under Part 4.”
% The followi ng rules were not discussed extensively.
10 Fyrther discussion is required on the need to include this rule and, if so, on the wording. The following
text was used as the basis for discussion:
“In considering the matters referred to in article 17, paragraph 2, the Court shall consider,
inter alia, information brought to the attention of the Court that the Court of the State with
jurisdiction has met accepted international standards for the independent and impartial

13
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Rule2.10
Notification providedfor in article 18, paragraph 1

(@) The natification provided in article 18, paragraph 1, shall be in writing and shall
be addressed to States through the diplomatic channel, in one of theworking languages of the
Court.t

(b) A State may requestadditional informationfrom the Prosecutor to assist it in the
application of article 18, paragraph 2. Such arequest shall not affect the one-month deadline
provided for in article 18, paragraph 2.

Rule2.11
Deferral providedfor inarticle 18, paragraph 2

When aStaterequests adeferral pursuant to article 18, paragraph 2, that State shall make
thisrequestin writing and provideinformationconcerningitsinvestigation,takingintoaccount
article 18, paragraph 2.

The Prosecutor may request additional information from that State.

Rule2.12
Application by the Prosecutor under article 18, paragraph 2

(@) AnapplicationsubmittedbytheProsecutortothePre-TrialChamberin accordance
with article 18, paragraph 2, shall be in writing and shall contain the basis for the application.
Theinformationprovidedby the State under rule 2.11 shall be communicated by theProsecutor
to the Pre-Trial Chamber.

(b)  The Prosecutor shall informthat Statein writing of the submission of the request
to the Pre-Trial Chamber under article 18, paragraph 2.

Rule2.13
Proceedings concer ning article 18, paragraph 2

(@) ThePre-Trial Chambershall decide on the procedure to be followed and may take
appropriate measures for the proper conduct of the proceedings.

(b) The Pre-Trial Chamber shall examine the Prosecutor’s application and any
observations submitted by a State and shall considerthe factorsin article 17 (2) and (3). The
Pre-Trial Chamber shall issue its decision as to whether to authorize the Prosecutor’s
investigation under article 18, paragraph 2.

(c) The decision and the basis for the decision of the Pre-Trial Chamber shall be
communicatedassoonaspossibletothe Prosecutor and to the Statewhich requested adeferral
of an investigation.

prosecution of similar conduct, or that the State has confirmed in writing to the Prosecutor its
actions with regard to any relevant investigation or prosecution.”

1 Thisrule may be revised pending the outcome of the discussions on the rules for Part 4.
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Rule2.14
Application by the Prosecutor following reviewunder article 18, par agraph
3

(a) Following areview by the Prosecutor as set forth in article 18, paragraph 3, the
Prosecutor may apply tothe Pre-Trial Chamber for authorization in accordance with article 18,
paragraph 2. The application to the Pre-Trial Chamber shall be in writing and shall contain the
basis for the application.

(b)  Any furtherinformation provided by the State under article 18, paragraph 5, shall
be communicated by the Prosecutor to the Pre-Trial Chamber.

(c) TheProsecutorshall inform that State in writing of the submission of the request
to the Pre-Trial Chamber.

(d) The proceedings shall be conducted in accordance with rule 2.13.

Rule2.15
Provisonal measures

An applicationto the Pre-Trial Chamber by theProsecutorinthecircumstances provided
forinarticle 18, paragraph 6, shall be considered ex parte and in camera. The Pre-Trial Chamber
shall rule on an expedited basis.

Rule2.16
Jurisdictionor admissibility challengesat the time of an
article 18 proceeding

Whenthe Pre-Trial Chamberis acting under article 18 and aquestionarisesorachallenge
ismadewithrespectto admissibility orjurisdiction pursuant to article 19, the Pre-Trial Chamber
may join theproceedingsand, in doing so, shall apply the procedure provided for in article 19
and rules 2.19 to 2.25. It shall rule in the same decision on all issues that arise.

Rule2.17
Proceedings under article 19

(@& Arequest/applicationmadeunderarticle19 shall be in writing and contain thebasis
forit.

(b)  When a Chamber of the Court receives a challenge or question concerning its
jurisdiction or theadmissibility of acase in accordance with article 19, paragraph 2 or 3, or is
acting on its own motion as provided for in article 19, paragraph 1, it shall decide on the
procedure to be followed and may take appropriate measures for the proper conduct of the
proceedings. It may hold a hearing.

(c) The Court, onits own motion or at the request of the Prosecutor, may invite any
State referred to in article 19, paragraph 2, to make achallenge on jurisdiction or admissibility.

(d) The State or Statesinvited shall notify its intention to challenge the jurisdiction
or admissibility in 15/30 days.

15
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(e) If notification as set out in paragraph (d) has been received, the Court shall act
pursuant to paragraph (b).

(f)  TheCourt shall resolveall the issues that have arisenin the same decision. It shall
rule first on questions of jurisdiction, then on questions of admissibility.

Rule2.18
Victims' representations under article 19, paragraph 3

(a) Forthepurposeof article 19, paragraph 3, the Registrarshallinformthevictims who
have already expressed their intention of participating in the proceedings or their legal
representatives of any question or challenge of jurisdictionwhichhasarisenpursuanttoarticle
19, paragraph 1, 2or 3and shall provide them, in amanner consistent with the duty of the Court
regarding the confidentiality ofinformation, the protection of any person and the preservation
of the evidence, with a summary of the grounds on which the jurisdiction of the Court or the
admissibility of the case has been challenged.

(b) Thevictims referred to in paragraph (a) or their legal representatives may present
written observationsor, if the circumstances of the caseso require and with leave of the Court,
in any other form.

Rule2.19
Participation of thosewho havereferreda situation, pursuant toarticle 13,
under article 19, paragraph 3

For the purposes of article 19, paragraph 3, the Registrar shall inform those who have
referred asituation pursuant to article 13oftheinitiationand nature of proceedings with respect
tochallenges concerningjurisdictionand admissibility,incircumstanceswhichdonot endanger
the integrity of the investigation or proceedings or the life or well-being of victims and
witnesses. They may make written observations, including request for a hearing, and in the
case of a State and with the leave of the Court, observationsin any other form.

Rule2.20

If achallengeto thejurisdiction of the Court orto the admissibility of acaseis made after
a confirmation of the charges but before the constitution or designation of the Trial Chamber,
it shall be addressed to the Presidency, which shall referit to the Trial Chamber as soon as the
latter is constituted or designated in accordance with rule 5.27.

Rule2.21
Provisonal measures

When the Prosecutor makes application to the Pre-Trial Chamber in the circumstances
provided for in article 19, paragraph 8, rule 2.15 shall apply.*?

12 This rule should be consistent with rule 2.15.
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Rule2.22

If the Prosecutor makes arequest under article 19, paragraph 10, he or she shall makethe
request to the Chamber which made thelatestruling on admissibility. The provisions of rules
2.19to 2.21 shall be applicable.

Rule2.23
Consequences of decisions concer ning inadmissibility or lack
of jurisdiction

(@ When the Court rules that it does not have jurisdiction, or that the caseis not
admissible, after the prosecuted person is surrendered to the Court, that person shall be
transferredto the State which surrendered him or her to the Court, unlessthat State agrees to
an alternative arrangement.

(b) Inthecasereferred toin sub-rule (a), the Court shall, as appropriate, inform any
Statewhich challengeditsjurisdiction or the admissibility of the case as to the State to which
the person has been transferred.

(c) The Court shall inform the State to which the person has been transferred of the
period during which the person was detained at the order of the Court both at its seat and on
the territory of the Stateinitially requested to surrender him or her.2®

13 This rule must be considered in the context of the rules for Parts 9 and 10 of the Staute.

17
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Part 4
Composition and administration of the Court

4.1 Rulesreatingto situationsthat may affect the
functioning of the Court

Removal from office and disciplinary measur es

411
Definition of serious misconduct and serious breach of duty

The judges, the Prosecutor, the Deputy Prosecutors, the Registrar and the Deputy
Registrarshall beremoved fromofficeinsuch cases andwithsuchguarantees asareestablished
in the Statute and in the Rules of Procedure and Evidence.*

1. Serious misconduct

For the purposes of article 46 (1) (a), “serious misconduct” shall be constituted by
conduct which:

(a) Ifitoccursinthecourseof official duties,involves the exerciseof an activity which
is incompatible with official functions and which causes or could cause serious harm to the
properadministrationofjusticebefore the Court or the properinternal functioning of theCourt,
such as:

(i) Disclosing facts or information which a person has acquired in the course of his
or herduties,where such disclosure is seriously prejudicial to the judicial proceedings
or to any person, or disclosing facts or information on a matter which issub judice;

(i) Concealing information and circumstances, which would have precluded him or
her from holding office;

(iii) Abuseofjudicial officein order to obtain unwarranted favourable treatment from
any authorities, officials or professionals; or

(b) If it occurs outside the course of official duties, constitutes egregious conduct,
whetherof acriminal or other nature, that causes or could causeseriousharmto the standing
of the Court.

2. Serious breach of duty

Forthe purposes of article 46, paragraph 1 (a), a“ serious breach of duty” shall betaken
to have occurred where aperson has been grossly negligent in the performance of his or her
duties or has knowingly acted in contravention of those duties, such as:*®

(@) Failing to comply with the duty to request to be excused, knowing that there are
grounds for doing so;

(b) Repeated and unwarranted delay in initiating, prosecuting or trying cases, or in
the exercise of any judicial powers.

14 The necessity or otherwise of this paragraph will be reconsidered after the remainder of the text has been
elaborated.
1 several del egations expressed the view that the examples indicated in the text need to be re-examined.
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41.2
Definition of misconduct of aless serious nature

The judges, the Prosecutor, the Deputy Prosecutors, the Registrar and the Deputy
Registrar shall be subject to disciplinary measures in such cases and with such guarantees as
are established in the Statute and in the Rules of Procedure and Evidence.’®

Forthe purposes of article 47, “ misconduct of aless serious nature” shall be constituted
by:

(& Conductwhich, if it occursin the course of official duties, causes or could cause
harmto the proper administration of justice before the Court or the proper internal functioning
of the Court, such as:

() Interfering in the exercise of functions by a person referred to in thisrule;

(i) Repeatedly failingto comply with or ignoring the requests made by the Presiding
Judge of the Chamber or by the Presidency of the Court in the exercise of their lawful
authority;

(iii) Failingto enforcethedisciplinary measures to which Registrars and other officers
of the Court are subject when a judge knows or should know of aserious breach of duty
on their part; or

(b) Any lesser conduct occurring outside the course of official duties that causes or
could cause harm to the standing of the Court.

4.1.3
Receipt of complaints

For the purposes of article 46 (1) and article 47, any complaint concerning any conduct
characterized undertheseRul es as serious misconduct, serious breach of duty or misconduct
of aless serious nature shall include the grounds on which it is based, the identity of the
complainant and any relevant evidence, if available. The complaint shall remain confidential.

Allcomplaintsshall betransmittedtothePresidency,which may al soinitiate proceedings
on its own motion, and which shall, pursuant to the Regulations of the Court, set aside
anonymous or manifestly unfounded complaints and transmit the other complaints to the
competentorgan.The Presidency shall be assistedinthis taskby oneormorejudges,appointed
on the basis of automatic rotation, in accordance with the Regul ations of the Court.1” 18

16 The necessity or otherwise of this paragraph will be reconsidered after the remainder of the text has been

elaborated.
Some delegations expressed the view that this text should include language to the effect that the
Prosecutor would be responsible for dealing with any complaint against a Deputy Prosecutor, and that
the Presidency should not be responsible for dealing with a complaint against the Prosecutor. Some
delegations also suggested that a distinction would need to be made between complaints of serious
misconduct/serious breach of duty (article 46) and misconduct of a less serious nature (article 47).
18 Some del egations expressed a preference for inclusion of the following language:

“Any complaint concerning the functioning of the Court in general and the conduct of the judges

1

]

in particular shall, within one month, be the subject of a report by the judge whose turn it is to
report, who may, after making inquiries, propose to the Presidency of the Court that the
complaint be filed outright or that disciplinary proceedings be initiated. If disciplinary proceedings

19
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414
Procedure

1.  Common provisionson rights of the defence®

In any case in which removal from office under article 46 or the taking of disciplinary
measures under article 47 is under consideration, the person concerned shall be so informed
in awritten statement.

Thepersonconcernedshall be afforded full opportunity to present and receiveevidence
and to make written submissions:

(@) Inthe case of the Deputy Prosecutor, to the Prosecutor; or

(b) In al other cases, in a plenary session of the Court specially convened for the
purpose.

The person concerned shall also have full opportunity to supply answers to any
guestions put to him or her. He or she may be represented by alawyer during the process
established under thisrule.

2. Procedurein the event of arequest for removal from office
(@ Judges

(i)  The question of whether a recommendation should be made to the Assembly of
States Parties that a judge be removed from office shall be put to the vote at a further
plenary session of the Court to be held no later than one month after the session held
pursuant to rule X [the rule dealing with opportunity to present and receive evidence,
make submissions, etc.]. If no scheduled plenary session will be held within that time,
aplenary session shall be specially convened to allow the vote to be taken ...

(i) If therecommendation is adopted, it shall be transmitted to the President of the
Bureau.

(iii)

Option one

It shall be open to the judges in an appropriate case, if they decide not to make a
recommendation to the Assembly on removal from office, todecidein accordancewith
article 47 that thejudge concerned has engaged in misconduct of aless serious nature
and to impose a disciplinary measure.

Option two

If the judges decide not to make arecommendation to the Assembly on removal
from office, they may, in an appropriate case, referthe case to the disciplinary chamber.

are initiated, the complainant shall be notified of any resulting decisions and may make
submissions.”
19 Some del egations suggested that a distinction would need to be made between complaints of serious
misconduct/serious breach of duty (article 46) and misconduct of a less serious nature (article 47).
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(b)

©

Registrar or Deputy Registrar

(i)  Thequestion of whetherthe Registrar or the Deputy Registrar should beremoved
from office shall be put to the vote at a further plenary session of the Court to be held
no later than one month after the session held pursuant to rule X [the rule dealing with
opportunity to present and receive evidence, make submissions, etc.]. If no scheduled
plenary session will be held within that time, a plenary session shall be specially
convened to allow the vote to be taken.

(i) The President shall inform the President of the Bureau in writing of the result of
this vote.

(iii)

Option one

It shall be open to the judges in an appropriate caseto decide in accordance with
article47thattheRegistrarortheDeputy Registrarconcerned has engaged inmisconduct
of aless serious nature and to impose a disciplinary measure.

Option two

If the judges decide in accordance with article 47 that the Registrar or the Deputy
Registrar concerned has engaged in misconduct of aless serious nature, they may, in
an appropriate case, refer the case to the disciplinary chamber.

Deputy Prosecutor

(i) The Prosecutor shall ensure that rule X [which deals with full opportunity to
present and receive evidence, make submissions, etc.] is complied with before deciding
onwhether he or she should recommendto the Assembly of States Parties that aDeputy
Prosecutor be removed from office.

(i) TheProsecutorshallinformthePresident of the Bureau of his or her decisionunder
sub-rule (X).]

(i)
Option one

It shall be open to the Prosecutor in an appropriate caseto decide in accordance
with article 47 that the Deputy Prosecutor concerned has engaged in misconduct of a
| ess serious nature and to impose a disciplinary measure.

Option two

If the Prosecutor decides in accordance with article 47 that the Deputy Prosecutor
concerned has engaged in misconduct of a less serious nature, he or she may, in an
appropriate case, refer the case to the disciplinary chamber.

N.B.Thisruleonlyappliesto a Deputy Prosecutor. Astheremoval from office of the prosecutor
isamattertobeaddressedsol elybytheAssembly of StatesParties, the Assembly shouldestablish
a procedural regimeto govern the matter.

@

Prosecutor

Some delegations consider that there should be a separate rule giving guidelines to the
Assembly of Sates Partiesin relation to removal from office of the Prosecutor.

21
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Penalties®

1. Removal from office

Oncepronounced,removal fromofficeshall takeeffectimmediately. Thepersonconcerned
shall cease to form part of the Court, including for unfinished cases in which he or she was
taking part. That person may not at any time in the future be el ected or appointed to again form
part of the Court.

2. Disciplinary measur es
The disciplinary measures which may be imposed are:
(i) A reprimand; or

(i) [A suspensionfromduty for aperiod of no more than [(X)] [6] months involving
suspension of salary for the same period]; or

(iii) A fine, which may not exceed [six months] of the salary paid by the Court to the
person concerned. [ The disciplinary chamber may decideto allow the fine to be paid in
instalments.]

[3.  Timelimits

The penalties imposed for serious misconduct shall expire aftertwo years, and forthose
imposed forless serious misconduct after one year. The time limits shall be reckoned as from
the day followingtheday onwhichthejudgementimposingthepenalties becomes enforceabl e.]

4.15
Excusing of ajudge, of the Prosecutor or of a Deputy Prosecutor

1 A judge, the Prosecutor oraDeputy Prosecutor seeking to be excused from afunction
under the Statute shall make arequest in writing to the Presidency, setting out the grounds
upon which he or she should be excused.

2. ThePresidency shall treat therequest as confidential and, ifitagreestothe request, shall
not make public the reasonsforits decisionwithout the consent of the individual concerned.

4.1.6
Disgualification of ajudge, of the Prosecutor or of a Deputy Prosecutor

1 In additionto the groundsestablished in article 41, paragraph 2 and article 42, paragraph
7, of the Statute, which apply to judges and to the Prosecutor or a Deputy Prosecutor,
respectively, the grounds for disqualification shall include, inter alia, the following:?

20 This was not discussed in informal consultations (see PCNICC/1999/L .4/Rev.1, annex |1, appendix,
footnote 1).

2! Some del egations were of the view that “nationality” should be included as one of the grounds for
disqualification and reserved the right to come back to this issue at the second reading.
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(a) Personal interest in the case, including a spousal, parental or other close family,
personal or professional relationship, or a subordinate relationship, with any of the Parties;
or

(b) Involvement,inhis or her private capacity,in any legal proceedingsinitiated prior
to hisor her involvement in the case, or initiated by him or her subsequently, in which the
person being investigated or prosecuted was an opposing party; or

(c) Performance of functions, prior totaking office, during which he or she could be
expected to have formed an opinion on the case in question, on the parties or on their
representativesthat,objectivdy, couldadversely affecttherequiredimpartiality of theindividual
concerned;

(d) Expression of opinions,through the communicationsmedia,in writingorin public
actions, that, objectively, could adversely affect the required impartiality of the individual
concerned; or

(e) Activeinvolvement in an organization that isinvolved in the case and publicly
supports the position of any of the parties, where such involvement could, objectively,
adversely affect the required impartiality of the individual concerned.?

2. Subject to the provisions set out in article 41, paragraph 2, and article 42, paragraph 8,
each request shall be madein writing as soon as there is knowledge of the grounds on which
it is based, and shall state the grounds and attach any relevant evidence. They shall be
transmitted to the individual concerned, who may comment thereon in the form of written
submissions and shall be entitled to present his or her comments on the matter.

3. Any question relating to the disqualification of the Prosecutor or a Deputy Prosecutor
shall be decided by a majority of the judges of the Appeals Chamber.

4.1.7

Duty of ajudge, the Prosecutor or a Deputy Prosecutor torequest to
be excused

Where ajudge, the Prosecutor or aDeputy Prosecutorhasreasontobelievethataground
for disqualification exists, he or she shall make arequest to be excused and shall not wait for
arequest for disqualification to be made in accordance with article 41, paragraph 2, and Rule
4.1.6. The request shall be made, and the Presidency shall deal withtherequest,in accordance
with Rule 4.1.5.

4.1.8
Death of ajudge, the Prosecutor, a Deputy Prosecutor, the Registrar or
the Deputy Registrar

ThePresidency shall notify the President of the Bureau of the Assembly of States Parties
in writing of the death of ajudge, the Prosecutor, a Deputy Prosecutor, the Registrar or the
Deputy Registrar.

2 Some del egations remained of the view that this subparagraph should be deleted and reserved the right to
come back to thisissue at the second reading.
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419
Resignation of ajudge, the Prosecutor, a Deputy Prosecutor, the Registrar
or the Deputy Registrar

1 A judge, the Prosecutor, aDeputy Prosecutor, theRegistrarortheD eputy Registrar shall
communicate his or her decisiontoresigninwritingto the Presidency, which shall inform the
President of the Bureau of the Assembly of States Partiesin writing.

2. Thejudge,Prosecutor, Deputy Prosecutor, Registraror Deputy Registrarshall endeavour
to give, at | east six months in advance, notice of the date on which his or her resignation will
take effect. Before the resignation of ajudgetakes effect, he or she shall make every effort to
discharge his or her responsibilitiesin relation to unfinished proceedings.

Rulesrelating to the or ganization of the Court
B1l. Plenary sessions

Plenary sessions of the Court

1 The judges shall meetin plenary session not later than two months after their election.
At that first session, after having made their solemn undertaking, in conformity with rule X,
the judges shall:%

— Elect the President and Vice-Presidents;

— Elect the Registrar;

Adopt the Regulations;

Assign judgesto divisions.

2. The judges shall meet subsequently in plenary session at |east once ayear to exercise
theirfunctionsundertheStatute,theseRulesandthe Regulations of the Court and,if necessary,
in special plenary sessions convened by the President on his or her own motion or at the
request of one half of the judges.

3. The quorum for each plenary session of the Court shall be two thirds of the judges of
the Court.

4. Except where another requirement isspecifiedintheStatuteor these Rul es, the decisions
of the plenary sessions of the Court shall be taken by the majority of the judges present. In
theevent of an equality of votes, the President or the judge acting in the place of the President
shall have a casting vote.

B2. Electionand qualifications

1 Pr osecutor
Delegation of the Prosecutor’sfunctions

Except fortheinherent powers of the Prosecutor set forthin the Statute, inter alia, those
described in articles 15 and 53, the Prosecutor or a Deputy Prosecutor may authorize staff

2 If the Rules provide for a disciplinary chamber, the following language would be added: “- Assign judges to

the disciplinary chamber;”.
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members of the OfficeoftheProsecutor, otherthanthosereferredtoin article 44 (4),to represent
him or her in the exercise of hisor her functions.

2. Registrar
Qualification and election of the Registrar and the Deputy Registrar

1 Assoonasitiselected, the Presidency shall establish alist of candidates who satisfy
the criterialaid down in article 43 (3) and shall transmit such alist to the Assembly of States
Parties with arequest for any recommendations.

2. Uponreceipt of any recommendationsfromthe Assembly of States Parties,thePresident
shall transmit the list together with the recommendations to the plenary session of the Court.

3. As provided for in article 43 (4), the Court meeting in plenary session shall elect the
Registrar by an absolute mgjority, taking into account any recommendations by the Assembly
of States Parties. In the event that no candidate obtains an absolute majority on thefirstballot,
successive ballots shall be held until one candidate obtains an absolute majority.

4, If the need for a Deputy Registrar arises, the Registrar may make a recommendation to
the President of the Court to that effect. The President shall convenea plenary session of the
Court to decideonthematter.l1ftheCourt meetingin the plenary session decides by an absolute
majority that a Deputy Registraris to be elected, the Registrar shall submit alist of candidates
to the Court.

5. TheDeputy Registrarshall be el ected by the Court meetingin plenary sessioninthesame
manner as the Registrar.

B5. Organization of the Office of the Registrar

1 Functions of the Registrar

1 Without prejudice tothe authority of the Office of the Prosecutor under the Statute to
receive, obtain and provide information and to establish channels of communication for this
purpose, the Registrar shall serve as the Court’s channel of communication.

2. The Registrar shall also be responsible for the internal security of the Court in
consultation with the Presidency and the Prosecutor, as well as the host State.

2. Operation of the Registry

1 In discharging his or her responsibility forthe organization and the management of the
Registry, the Registrar shall put in place regulations to govern the operation of the Registry.
In preparing or amending these regulations, the Registrar shall consult with the Prosecutoron
any matters which may affect the operation of the Office of the Prosecutor.

2. Such regulations shall be approved by the Presidency.

3. Theregulationsshall providefordefence counsel to have accessto the appropriateand
reasonable administrative assistance of the Registry.

% The general structure of the rules relating to the organization of the Registry needs to be further
considered.
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3. Records

1 The Registrar shall keep a database containing all the particulars of each case brought
before the Court, subject to any order of ajudge or Chamber providing for the non-disclosure
of any document or information, and to the protection of sensitive personal data. Information
on the database shall be available to the public in the working languages of the Court.

2. The Registrar shall also maintain the other records of the Court.

B6. Organization of the Office of the Prosecutor

Operation of the Office of the Prosecutor

1 In discharging his or her responsibility for the management and administration of the
Officeof the Prosecutor, the Prosecutor shall put in place regulations to govern the operation
of the Office.

2. Inpreparingor amendingtheseregul ations, theProsecutor shall consultwiththeRegistrar
on any matters which may affect the operation of the Registry.

Retention of information and evidence

TheProsecutorshall beresponsiblefortheretention, storage and security ofinformation
and physical evidence obtained in the course of the investigations by his or her Office.

C. Rulesrédatingtovictims and witnesses

1 Registry’sfunctionsrelating to victims and witnesses

The Registry shall perform, inter alia, the following functions, in accordance with the Statute
and these Rules, and in consultation with the Chamber, the Prosecutor and the defence, as

appropriate:
(i) Inform victims of their rights under the Statute and these Rules;

(i) Inform victims and witnesses of the existence, functions and availability of the
Victims and Witnesses Unit;

(iii) Assist victims and witnesses in obtaining protective measures and medical,
psychological and other humanitarian assistance, including interim relief;

(iv) Notify victims, in a timely manner, of the relevant decisions of the Court and of
other key decisions which may have an impact on their interests;

(v) Assist victimsto participate in the different phases of the proceedings;
(vi) Assist witnesses to testify before the Court;

(vii) Assist victimsto organize their legal representation before the Court.

2. Establishment of the Victims and Witnesses Unit

In additiontothe staff mentioned in article 43, paragraph 6, and subject to article 44, the Victims
and Witnesses Unit may include, as appropriate, persons with expertise, inter alia, in the
following areas:

— Witness protection and security;
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— Legal and administrative matters, including areas of humanitarian and criminal law;
— Logistics administration;

— Psychological expertisein criminal proceedings;

— Gender and cultural diversity;

— Children, in particular traumatized children;

— Elderly persons, in particular in connection with war and exile trauma;

— Social work and counselling;

— Health care;

— Interpretation and translation.

3. Functionsof the Victims and Witnesses Unit®

1 The Victims and Witnesses Unit shall service the Court and the Defencein all matters
related to the protection afforded to all witnesses, victims who appear before the Court, and
otherswho are at risk on account of testimony given by such witnesses, in accordance with
their particular needs and circumstances.

2. The Victims and Witnesses Unit shall, inter alia:

(i) Inaccordancewitharticle43(6),recommendtotheorgans of the Court the adoption
of the protection measures and al so advise relevant States of such measures;

(i) Informvictims and witnesses of their rights under the Statute and theseRul es, and
the potential consequences of their testimony;

(iii) Assistvictims to obtain legal advice and assistance for the purposeof protecting
their rights during all stages of the proceedings;

(iv) Advisewitnesses where to obtain legal advicefor the purpose of protecting their
rights, in particular in relation to their testimony;

(v) Formulatelong-and short-term plansforthe protection of witnesses, victims who
appear before the Court, and others who are at risk on account of testimony given by
such witnesses, as necessary; in cases of victims of sexual violence, gender-sensitive
measures may be taken facilitating the participation and testimony at all stages of the
Court proceedings;

(vi) Actincooperationwiththe States where witnesses, victims,and others at risklive
and States to which they might seek relocation;

(vii) Make available to the Court and the parties training in issues of trauma, sexual
violence, security and confidentiality;

(viii) Recommend, in consultation withthe Office of the Prosecutor, the elaboration of
a code of conduct, emphasizing the vital nature of security and confidentiality for
investigators of the Court and al intergovernmental ornon-governmental organi zations
acting on behalf of the Court, as appropriate.®

% Some del egations expressed the view that the provisions of this rule may need to be reviewed to avoid
repetition of aspects covered in previous rules.

% Some del egations have proposed to deal with this matter more adequately in the chapter relating to the
Office of the Prosecutor. Some delegations proposed that in dealing with this rule due attention should
also be given to investigators of the defence and that this issue should be taken up in second reading.
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3. To ensure the efficient and effective performance of its work, the Unit shall:

(i)  Ensure that the staff in the Victims and Witnesses Unit maintain confidentiality
at all times;

(i) Recognizingthe specific interests of the Office of the Prosecutor, the defence and
the witnesses, respect the interests of the witness, including, where necessary, by
maintaining an appropriate separation of the services between the Prosecution and
defencewitnesses,andactimpartially whencooperatingwithall partiesandinaccordance
with the rulings and decisions of the Chambers;

(iii) Haveadministrative and technical assistance available forwitnesses, victims who
appear before the Court, and others who are at risk on account of testimony given by
such witnesses, during al stages of the proceedings and thereafter, as is reasonably
appropriate;

(iv) Ensuretraining of its staff with respect to victims and witnesses security, integrity
and dignity, including matters related to gender and cultural sensitivity;

(v) Where appropriate, cooperate with intergovernmental and non-governmental
organizations.

4, Appointment and qualifications of counsel

1 A counsel shall have established competence in criminal law and procedure, as well as
thenecessary relevant experience, whether asjudge, prosecutor, advocate or in other similar
capacity, in criminal proceedings. Such counsel shall have an excellent knowledge of and be
fluent in at least one of the working languages of the Court.

2. Counsel engaged by a person exercising his or her right under the Statuteto retain legal
counsel of hisor her choosing shall file a power of attorney with the Registrar at the earliest
opportunity.

3. In the performance of their duties, counsels shall be subject to the Statute, these Rules,
theRegulationsofthe Court,thecodeof professional conduct fordefencecounsel promul gated
in accordance with the rule (X) and any other document adopted by the Court which may be
relevant to the performance of their duties.

5. Responsibilities of the Registrar related to therights of the defence

1 In accordance with article 43, paragraph 1, the Registrar shall organize the staff of the
Registry in such a manner so as to promote the rights of the defence, consistent with the
principle of fair trial as defined in the Statute. For that purpose, the Registrar shall, inter alia:

(i) Facilitate the protection of confidentiality, as defined in article 67 (1) (b) of the
Statute;

(i) Provide support, assistance, and information to all defence counsel appearing
before the Court;

(iii) Assistarrested persons, persons to whom article 55 (2) of the Statute applies and
the accused in obtaining legal advice and the assistance of legal counsel;

(iv) Advisethe Prosecutor and the Chambers of the Court, as needed, on relevant
defence-related issues;

(v) Provide the defence with adequate facilities as may be necessary, for the direct
performance of the duty of the defence;
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(vi) Facilitate the dissemination of information and case law of the Court to defence
counsel.

2. The Registrar shall carry out the functions stipulated in paragraph 1, including the
financial administration of the Registry, in such a manner as to ensure the professional
independence of defence counsel.

3. For such purposes as the management of legal assistance in accordance with rule (X)
and the development of a code of professional conduct in accordance with rule (XX), the
Registrar shall consult, as appropriate, with any independent representative body of counsel
or legal associations, including any such body the establishment of which may be facilitated
by the Assembly of States Parties.

6.  Assignment of counsel to indigent per sons®’

1 Criteriaand procedures for assignment of counsel shall be established in Regulations
ofthe Court,based onaproposal by theRegistrarfollowingconsultationswithany independent
representative body of counsel or legal associations, asreferred to in rule (X).

2. The Registrar shall create and maintain alist of counsel who meet the criteria set forth
inrule (XX) and the Regulations of the Court.

3. The criteriaand procedures shall be based on the following principles, inter alia:
(i)  The concerned person’s free choice of counsel;
(i) The need of an accused in raising a defence.

4. A person may seek from the Presidency a review of a decision to refuse arequest for
assignment of counsel. The decision of the Presidency shall be final. If arequest is refused,
a further request may be made by a person to the Registrar, upon showing a change in
circumstances.

5. A person electing to represent himself or herself shall so notify the Registrar in writing
at the first opportunity.

6. Where anallegedindigent person is subsequently found not to beindigent,theChamber
dealing with the case at that time may make an order of contribution to recover the cost of
providing counsel.

7.  Code of professional conduct®

1 The Presidency, on the basis of a proposal made by the Registrar, shall draw up a draft
code of professional conduct for counsel, after having consulted the Prosecutor. In the
preparationoftheproposal, theRegistrar conducts theconsultationinaccordancewithrule (X).

2. The draft code of professional conduct for counsel shall then be transmitted to the
Assembly of States Parties, for the purposeof adoption, according to article 112, paragraph 7,
of the Statute.

3. Amendments to the code may be proposed by any State Party, by the judges acting by
an absolute majority or by the Prosecutor.

Rulesrelating to texts, amendments and solemn undertaking

27 This rule will need to be reviewed in second readi ng.
2 Some del egations expressed the view that this rule may need further discussion in the second reading.
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(replacementsand alternatejudge)
Authentictexts®

TheRuleshave been adopted in the official languages of the Court established by article
50, paragraph 1. All texts are equally authentic.

Amendments®

1 Amendments to the Rules which are proposed in accordance with article 51, paragraph 2,
shall be forwarded to the President of the Bureau of the Assembly of States Parties.

2. The President of the Bureau of the Assembly of States Parties shall ensure that all
proposed amendmentsare transl ated into the officiallanguages of the Court and aretransmitted
to the States Parties.

3. Theprocedure described in paragraphs 1and 2 of the present rule shall al so apply to the
provisional rulesreferred to in article 51, paragraph 3.

Solemn undertaking

1 Asprovidedin article45,before exercisingtheirfunctionsundertheStatute,thefollowing
solemn undertakings shall be made:

(@) Inthe case of ajudge:

“I solemnly undertake that | will perform my duties and exercisemy powersasjudge
ofthelnternational Criminal Court honourably,faithfully,impartially and conscientiously,
and that | will respect the confidentiality of investigations and prosecutions and the
secrecy of deliberations.”

(b) Inthe case of the Prosecutor, aDeputy Prosecutor, the Registrar and the Deputy
Registrar of the Court:

“I solemnly undertake that | will performmy duties and exercisemy powers as (title)
ofthelnternational Crimina Court honourably,faithfully,impartially and conscientiously,
and that | will respect the confidentiality of investigations and prosecutions.”

2. The undertaking, signed by the person making it and witnessed by the President or a
Vice-President of the Bureau of the Assembly of States Parties, shall be filed with the Registry
and kept in the records of the Court.

Solemn undertaking by the staff of the Office of the Prosecutor, the office
of the Registry, interpreters or trandators

1 (@) Uponcommencing employment,every staff memberof the Officeof the Prosecutor
or of the registry shall make the following undertaking:

2 Further consideration shall be given to the placement of this rule. It may not entirely pertain to Part 4

of the Statute.

30 Further consideration shall be given to the placement of this rule. It may not entirely pertain to Part 4

of the Statute.
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“Isolemnly undertakethat | will perform my duties and exercisemy powersas (title)
ofthelnternational Criminal Court honourably,faithfully, impartially and conscientiously,
and that | will respect the confidentiality of investigations and prosecutions.”

(b) The undertaking signed by the person making it and witnessed, as appropriate,
by the Prosecutor, the Deputy Prosecutor, the Registrar or the Deputy Registrar shall befiled
with the Registry and kept in the records of the Court.

2. (a) Before performingany duties, aninterpreteroratranslator shall make thefollowing
undertaking:

“1 solemnly declare that | will perform my duties faithfully, impartially and with full
respect for the duty of confidentiality.”

(b) The undertaking, signed by the person making it and witnessed by the President
of the Court or his or herrepresentative, shall be filed with the Registry and kept inthe records
of the Court.

Replacements

1 A judge may be replaced for objective and justified reasons, inter alia:
(&) Resignation;
(b) Accepted excuse;
(c) Disqualification;
(d) Removal from office;
(e) Death.

2. Replacement shall take placein accordance with thepre-establishedprocedure provided
in the Statute, these Rules and the Regulations of the Court.

Alternate judge™

Where an alternate judge has been assigned by the Presidency to a Trial Chamber
pursuant to article 74.1 of the Statute, he or she shall sit through all proceedings and
deliberations of the case, but may not take any part therein and shall not exercise any of the
functionsof the members of the Trial Chamber hearing the case, unless and until he orsheis
requiredtoreplaceamemberoftheTrial Chamberifthat member is unable to continue attending.

Rulesrelatingto a singlejudge, publication of decisions of
the Court, working languages of the Court, translation and
inter pretation services and procedur e applicableto the
publication of documents of the Court

Ruleréating to article 39 (Chambers)

'\ procedure for the designation of an alternate judge should be considered in the framework of Part 6 of
the Statute.
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Single judge

1. Wheneverthe Pre-Trial Chamber decides to designate asingle judgein accordancewith
article 39, paragraph 2 (b) (iii), it shall do so on the basis of objective pre-established criteria.
The designated judge shall adopt the appropriate decisions on those questions on which
decision by the full Chamber is not expressly provided for in the Statute or these Rules.

2. ThePre-Trial Chamber, on its own motion or,if appropriate, at therequest of aparty, may
decide that the functions of the single judge be deferred to the full Chamber.

Rulesrdating toarticle 50 (Official and working languages)
Publication of decisions of the Court

1 Forthe purposes of article 50, paragraph 1, the following decisionsshall be considered
as resolving fundamental issues:

(@) All decisions of the Appeals Division;

(b) All decisions of the Court on its jurisdiction or in the admissibility of a case
pursuant to articles 17, 18, 19 and 20;

(c) All decisions of aTrial Chamber on guilt, sentencing and reparations to victims
pursuant to articles 74, 75 and 76;

(d) All decisions of aPre-Trial Chamber pursuant to article 57, paragraph 3 (d);
(e) .“32

2. The Presidency may decide to publish otherdecisionsin al the official languages of the
Court when such decisions concern major issues relating to the interpretation or the
implementation of the Statute or concern amajor issue of general interest.

Working languages of the Court*

1 Forthe purposes of article 50, paragraph 2, the Presidency shall authorize that an official
language of the Court be used as a working language when:

(@) That language is understood and spoken by the majority of thoseinvolvedin a
case before the Court and any of the participants in the proceedings® so requests; or

(b) The Prosecutor and the Defence so request.®

2. The Presidency may authorize that an officiallanguageofthe Court be used as aworking
language if it considersthat it would facilitate the efficiency of the proceedings.

%2 Some del egations were of the view that further consideration should be given to the possibility of
including additional decisions to this list.

33 I order to facilitate the application of this Rule, it may be necessary to include a rule in the Regulations
of the Court stating that the Court should make al possible efforts to ensure that at least one of the
judges of the Chamber in which the case is heard knows the official language used as a working language
in agiven case.

%A suggestion was made to the effect that this phrase might be too broadly drafted in that the request
could be made by any of the participants in the proceedings.

%5 This paragraph may need further consideration.
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Trandation and inter pretation services

TheCourt shall arrangeforthetransl ationandinterpretationservices necessary toensure
the implementation of its obligations under the Statute and these Rules.

Procedur e applicable to the publication of documents of the Court

The Court shall ensure that any document subject to publication in accordancewiththe
StatuteandtheseRules shall respect the duty to protect the confidentiality of the proceedings
and the security of victims and witnesses.
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Part 5
| nvestigation and prosecution

Decision of the Prosecutor on theinitiation of an
investigation (rules5.1to 5.4)

Rule5.1
Deter mination of reasonable basisto proceedwithan investigation under
article 15

Indeterminingwhetherthere is areasonabl e basis to proceedwithaninvestigationunder
article 15, paragraph 3, the Prosecutor shall consider the factors set out in article 53, paragraph
1 (a) to (c).

Rule5.2
Evaluation by the Prosecutor of infor mation provided

In acting pursuant to article 53, paragraph 1, the Prosecutor shall, in evaluating the
information made available to himor her, analysethe seriousness of theinformation received.

For this purpose, the Prosecutor may seek additional information fromStates, organs of
the United Nations, intergovernmental and non-governmental organizations, or other reliable
sources that he or she deems appropriate, and may receive written or oral testimony at the seat
of the Court.

Rule5.3
Notification of a decision by the Prosecutor not toinitiate aninvestigation

(a)® When the Prosecutor decides not to initiate an investigation under article 53,
paragraph1,heorsheshall promptly informin writingthe State or Statesthat referredasituation
underarticle 14,or the Security Council in respect of asituation coveredby article 13,paragraph

(b).
When the Prosecutor decides not to submit to the Pre-Trial Chamber a request for

authorization of an investigation under article 15, he or she shall promptly inform in writing
those who provided him or her with information in accordance with that article.

(b) The notifications referred to in paragraph (a) shall contain the Prosecutor’s
conclusion, the reasons for the conclusion, as well as afull explanation of those reasons.

(¢) InanycasewhentheProsecutordecidesnottoproceedwithaninvestigationsolely
onthebasis ofarticle 53, paragraph 1(c), he or she shall informthe Pre-Trial Chamberin writing
promptly after making that decision.

Thenotificationshall containtheProsecutor’ sconclusion, thereasonsfortheconclusion,
aswell as afull explanation of those reasons.

36 This revised provision also addresses a comment made in document PCNICC/1999/WGRPE/DP.4.



PCNICC/1999/L .5/Rev.1/Add.1

(d)* Thevictims ortheirlegal representatives shall beinformed under the terms set forth
inrules X to XX.

Rule5.4
Notification of a decision by the Prosecutor not to prosecute

(&) When the Prosecutor decides that there is not a sufficient basis for prosecution
under article 53, paragraph 2, he or she shall promptly inform the Pre-Trial Chamber in writing,
togetherwiththe State or Statesthat referredasituationunderarticle 14, or the Security Council
in respect of asituation covered by article 13, paragraph (b).

(b) The notifications referred to in paragraph (a) shall contain the Prosecutor’s
conclusion, the reasons for the conclusion, as well as the full explanation of those reasons.

(c)® Thevictims ortheir |egal representative shall beinformed under theterms set forth
inrules X to XX.

Procedure to befollowed in the event of an application for
review of the decision by the Prosecutor not to proceed with
an investigation or not to prosecute (rules5.5to 5.8)

Rule5.5
Request for review

(@) A requestunderarticle 53, paragraph 3,forareview of adecision by the Prosecutor
not toinitiatean investigation or not to prosecute, shall be made in writing, and be supported
with reasons, within 90 days foll owing the notification given under rules 5.3 or 5.4.

(b) ThePre-Trial Chamber may requestthe Prosecutor to transmit the information or
documents in his or her possession, or summaries thereof, that the Chamber considers
necessary for the conduct of the review.

The Pre-Trial Chamber shall take such measures as are necessary to protect this
information under articles 54, 72 and 93, and to protect the safety of witnesses and victims and
members of their families under article 68, paragraph 5.

() WhenaStateorthe Security Council makes arequest referred to in paragraph (a),
the Pre-Trial Chamber may seek further observations from them.

(d) Thevictims or their legal representatives shall al so be informed of this review and
may take part in it subject to the conditions laid down in rules X to XX.*

3 This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

% This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

% This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.
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They may, in accordance with article 19, paragraph 3, submit any observations on the
jurisdiction of the Court orthe admissibility of the case, if the requestto the Pre-Trial Chamber
concerns these issues.”

Rule5.6
Decision of the Pre-Trial Chamber basedon article 53, paragraph 3 (a)*

(@) A decision of the Pre-Trial Chamber, concurred in by a majority of the judges
comprising the Chamber, shall contain reasons, as well as afull explanation of those reasons.
It shall be communicated to all those who were involved in the review.

Where the Pre-Trial Chamber requests the Prosecutor to review, in whole or in part, his
or her decision not to initiate an investigation or not to prosecute, the Prosecutor shall
reconsider that decision as soon as possible.

(b) OncetheProsecutorhastakenafinal decision, he or she shall notify the Pre-Trial
Chamber in writing. This natification shall contain the Prosecutor’s conclusion, the reasons
for theconclusion, as well as afull explanation of those reasons. It shall be communicated to
all those who were involved in the review.

Rule5.7
Reviewby the Pre-Trial Chamber pursuant to article 53,
paragraph 3 (b)

(@) ThePre-TrialChambermay on its own initiativereview adecision oftheProsecutor
taken solely under article 53, paragraph1(c) or 2(c), following the notification given under rule
5.3 0r5.4.

The Pre-Trial Chamber shall inform the Prosecutor of its intention to review his or her
decisionand shall establish atime-frame during whichtheProsecutormay submit observations
and other material .

In cases where a request has been submitted to the Pre-Trial Chamber by a Stateor by
the Security Council, the submitter shall also be informed and may submit observations in
accordance with rule 5.5.

(b)* Thevictimsor their legal representatives shall al so be informed of this review and
may take part in it subject to the conditions laid down in rules X to XX.

0 Thig provision will need to be considered as part of a general discussion of the rules which may be
required to underpin article 19.

4L while undertaking a review under article 53, the Pre-Trial Chamber may have to address issues relating
to article 19. In turn, this may raise issues about the right to appeal a decision under article 19.

42 This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.
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Rule5.8
Decision by the Pre-Trial Chamber based on article 53, paragraph 3(b)*

Thedecisionbythe Pre-Trial Chamberto review adecisiontakenby theProsecutorsolely
under article 53, paragraph 1 (c) or 2 (c), concurred in by a majority of the judges comprising
the Chamber, shall contain reasons, aswell as a full explanation of those reasons. It shall be
communicated to all those who wereinvolved in the review.

When the Pre-Trial Chamber does not confirm the decision by the Prosecutor, he or she
shall proceed with the investigation or prosecution.

Collection of evidence (rules5.9t0 5.14)

Rule5.9
Record of questioning in every case

(@& A record shall be made of statements made by any person who is questioned in
connectionwith an investigation or with proceedings. Therecord shall besignedby theperson
who records and conducts the questioning and by the person who is questioned and his or
her counsel, if present and, where applicable, the Prosecutor or the judge who is present. The
record shall note the date, time and place of, and all persons present during the questioning.
It shall also be noted when someone has not signed therecord as well as the reasonstherefor.

(b) When the Prosecutor or national authorities question a person, due regard shall
be givento article 55. When aperson is informed of his or her rights under article 55, paragraph
2, the fact that this information has been provided shall be noted in the record.*

Rule5.10
Recor ding of questioning in certain cases®

(& Whenever the Prosecutor questions a person to whom article 55, paragraph 2,
applies,orforwhomawarrant of arrest or a summons to appear has been issued under article
58, paragraph7,thequestioning shall be audio-recorded or video-recorded, in accordance with
the following procedure:

(i)  Theperson questioned shall beinformedinalanguage he or she fully understands
andspeaksthatthequestioningistoberecorded or filmed and that the person concerned
may object if heor she so wishes. Thefact that this information has been provided and
the response given by the person concerned shall be noted in the record. The person
may, before replying, speak in private with his or her counsel, if present. If the person
questioned refuses to be recorded, the procedure outlinedin rule 5.9 shall be followed;

A waiver of the right to be questioned in the presence of counsel shall be
documented in writing and, if possible, be audio-recorded or video-recorded;

* Thisrule replaces rule 57.1 in document PCNICC/1999/DP.7/Add.2.

4 The provision may spell out who should give the information. This question could also be addressed in a
rule underpinning Part 9 of the Statute.

% Thisrule replaces rule 57.2 in document PCNICC/1999/DP.7/Add.2, rule 59 in document
PCNICC/1999/DP.1, rule 5.14 in document PCNICC/1999/L.3/Rev.1 and rule 55.3 in document
PCNICC/1999/WGRPE/DP.18.

37



PCNICC/1999/L .5/Rev.1/Add.1

38

(i) Inthe event of an interruption in the course of questioning, the fact andthetime
of theinterruption shall berecorded before the audio-recording or video-recordingends
aswell as the time of resumption of the questioning;

(iii) Attheconclusion of the questioning, the person questioned shall beofferedthe
opportunity to clarify anything he or she has said and to add anything he or she may
wish. The time of conclusion of the questioning shall be noted,;

(iv) Thetape shall be transcribed as soon as practicable after the conclusion of the
questioning and acopy of thetranscriptsuppliedtothepersonquestionedtogether with
a copy of the recorded tape or, if multiple recording apparatus was used, one of the
original recorded tapes;

(v) Theoriginal tapeoroneof theoriginal tapes shall be sealed in the presence of the
person questioned and his or her counsel, if present, under the signature of the
Prosecutor and the person questioned and the counsel, if present.

(b) The Prosecutor shall make every reasonable effort to record the questioning in
accordance with paragraph (a). As an exception, a person may be questioned without the
guestioning being audio-recorded or video-recorded where the circumstances prevent such
recording taking place.Inthis case,thereasonsfornotrecordingthequestioningshall be stated
inwriting.

(c) When, pursuant to paragraph (a) (i) or (b) of the present rule, the questioning is
not recorded, the person questioned shall be provided with a copy of his or her statement.

(d) The Prosecutor may choose to follow the procedure set forth in paragraphs (a),
(b) and (c) of the present rule also when questioning other persons than those mentioned in
paragraph (a) of the present rule.

The Pre-Trial Chamber may, in pursuance of article 56, paragraph 2, order that the
procedure in paragraph (a) of the present rule be applied to the questioning of any person.

Rule5.11
Collection of informationregar ding the state of health of the
per son concer ned®

(&) ThePre-Trial Chamber may, onits own initiativeor attherequestofthe Prosecutor,
the person concerned or his or her counsel, order that a person having the rights outlined in
article 55, paragraph 2, be given amedical, psychol ogical orpsychiatric examination. In making
itsdetermination,thePre-Trial Chambershal | considerthenature and purposeoftheexamination
and whether the person consents to the examination.

(b) ThePre-Trial Chamber shall appoint one or more experts from the list of experts
approved by the Registrar, or an expert approved by the Pre-Trial Chamber at the request of
aparty.

Rule5.12
Evidence that cannot be r eproduced”

4 Thisrule replaces rule 57.3 in document PCNICC/1999/DP.7/Add.2.
47 This rule replaces rule 57.4 in document PCNICC/1999/WGRPE/DP.5.
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(& Upon being advised by the Prosecutorin accordance with article 56, paragraph 1
(@), the Pre-Trial Chamber shall designate one of itsjudgestodecideif any necessary measures
asreferred to in article 56, paragraph 2, are called for in accordance with article 56, paragraph
1(b)."®®

A judge so designated shall hold consultationswithout delay with the Prosecutor and,
subject to the provisions of article 56, paragraph 1 (c), with the person who has been arrested
or who has appeared before the Court pursuant to summons and his or her counsel, in order
to determine the measures to be taken and the modalities of their implementation.

(b) A decision of the Pre-Trial Chamber to take measures pursuant to article 56,
paragraph 3, shall be concurred in by a mgjority of its judges after consultations with the
Prosecutor. As provided in article 56, paragraph 2 (e), ajudge may be named to observe and
make recommendations and orders with respect to such measures.

Duringtheconsultations,theProsecutormay advisethe Pre-Trial Chamberthat intended
measures could jeopardize the proper conduct of the investigation.

Rule5.13
Collection of evidenceinthe territory of a State Party*

(@) Where the Prosecutor considers that article 57, paragraph 3 (d), applies, the
Prosecutor may submit a written request to the Pre-Trial Chamber for authorization to take
certain measures in the territory of the State Party in question.

(b) Inarrivingatits determination as to whether the request is well founded, the Pre-
Trial Chamber shall take into account any views expressed by the State Party concerned. The
Pre-Trial Chamber may, on its owninitiativeorattherequestof the Prosecutor or the State Party
concerned, decide to hold a hearing.%°

(c) ThePre-TrialChambershallissueitsdecisioninanorderand shall statethereasons,
based on the criteria set forthin article 57, paragraph 3(d). The order may specify procedures
to be followed in carrying out such collection of evidence.

(d) ThePre-Trial Chamber may review the order on its own motion or at the request
of the Prosecutor or of the State Party concerned.

Rule5.14
Collection of evidence at the request of the defence®

(@ ThePre-Trial Chamber shall issue an orderunder article 57, paragraph 3 (b), where
itissatisfied:
(i)  That such an order will facilitate the collection of evidence that is material to the

proper determination of the issues being adjudicated, or otherwise necessary to the
proper presentation of the person’s defence; and

% The question was raised whether further provisions on the procedures for taking of evidence are needed
or whether the provisions of article 56 are sufficient.

49 This rule replaces rule 57.5 in document PCNICC/1999/WGRPE/DP.5.

%0 The issue of notification may need to be discussed further.

5 This rule replaces rule 57.6 in document PCNICC/1999/WGRPE/DP.5.
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(i) In case of cooperation, that sufficientinformation has been provided to meet the
requirements for arequest under Part 9.

(b) Before taking the decision, the Pre-Trial Chamber shall seek the views of the
Prosecutor.

Proceduresin respect of restriction and deprivation of
liberty (rules5.15t0 5.17)

Rule5.15
Detentioninthe custodial State®

(@) TheCourt shall ensurethat itisinformed of the arrest of a person in response to
arequest made by the Court under article 89 or 92. Once so informed, the Court shall ensure
that the person receives a copy of the arrest warrant issued by the Pre-Trial Chamber under
article 58 and any relevant provisions of the Statute. The documents shall be made available
in alanguage that the person fully understands and speaks.

(b) At any time after arrest, the person sought may make arequest to the Pre-Trial
Chamber forthe appointment of legal counsel to assi st with proceedings before the Court and
the Pre-Trial Chamber shall consider such arequest.

(c) A challenge of the issue whether the warrant of arrest was properly issued in
accordance with article 58, paragraph 1 (a) and (b), shall be made in writing to the Pre-Trial
Chamber. The application shall set out the basis for the challenge. Upon receipt of the
application,the Pre-Trial Chamber shall seek the views of the Prosecutor and thereafter decide
on the application without delay.

(d) When the authority of the custodial State notifies the Pre-Trial Chamber that a
request for release has been made by the person arrested, in accordance with article 59,
paragraph 5, the Pre-Trial Chamber shall provideits recommendati onswithin any time limit set
by the custodial State.

When the Pre-Trial Chamberis informed that the person is granted interimrel easeby the
competentauthority of thecustodial State,the Pre-Trial Chambershall informthecustodial State
how and when it would like to receive periodic reports on the status of the interim release.

Rule5.16
Pre-trial detention at the seat of the Court=

(@) If the person surrendered to the Court makes an initial request forinterimrel ease
pending trial, either upon first appearance in accordance with rule 5.18 or subsequently, the
Pre-Trial Chamber shall decide upon the request without delay, after seeking the views of the
Prosecutor.

(b) ThePre-Trial Chambershall reviewitsrulingonthereleaseor detention of aperson
in accordance with article 60, paragraph 3, at least every 120 days and may do so at any time
on the request of the person or the Prosecutor.

52 This rule replaces rules 60.1 and 60.2 in document PCNICC/1999/DP.7/Add.1/Rev.1 and rule 55.4
(paras. 1-2) in document PCNICC/1999/WGRPE/DP.18.
58 Thisrule replaces rule 60.3 in document PCNICC/1999/DP.7/Add.1/Rev.1.
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(c) Afterthe first appearance, arequest for interim rel ease must be made in writing.
The Prosecutor shall be given notice of such arequest. ThePre-Trial Chambershal | decide after
havingreceivedobservationsinwritingoftheProsecutorandthedetainedperson.ThePre-Trial
Chamber may decide to hold a hearing, at the request of the Prosecutor, the detained person
or onitsown initiative. A hearing must be held at | east once every year.

Ruleb5.17
Conditional r el ease™*

(@) ThePre-Trial Chamber may set one ormoreconditionsrestricting liberty, including
the following:

(i)  The person may not travel beyond territorial limits set by the Pre-Trial Chamber
without the explicit agreement of the Chamber;

(i) The person may not go to certain places or associate with certain persons as
specified by the Pre-Trial Chamber;

(iii) The person may not contact directly or indirectly victims and witnesses;
(iv) The person may not engage in certain professional activities;

(v) The person must reside at a particular address as specified by the Pre-Trial
Chamber;

(vi) The person must respond when summoned by an authority or qualified person
designated by the Pre-Trial Chamber;

(vii) Theperson mustpostbondorproviderealor personal security or surety, forwhich
the amount and the schedul e and mode of payment shall be determined by the Pre-Trial
Chamber;

(viii) Theperson mustsupply the Registrarwithallidentity documents, particularly his
or her passport.

(b) Attherequestof the person concerned or the Prosecutor or onits own initiative,
the Pre-Trial Chambermay at any timedecidetoamendtheconditionsset pursuant to paragraph

@).
(c) Before imposing or amending any conditions restricting liberty, the Pre-Trial

Chamber shall seek the views of the Prosecutor, the person concerned, any relevant Stateand,
under the terms set forth in rules X to XX, the victims or their legal representatives.>®

(d) IfthePre-TrialChamberisconvincedthatthepersonconcernedhasfailedtocomply
with one or more of the obligations imposed, it may, on such basis, at the request of the
Prosecutor or on its own initiative, issue awarrant of arrest in respect of the person.

() Whenthe Pre-Trial Chamber issues a summons to appear pursuant to article 58,
paragraph 7, and intends to set conditions restricting liberty, it shall ascertain the relevant
provisions of the national |aw of the State receiving the summons.

In amannerthat is in keeping with the national law of the State receiving the summons,
the Pre-Trial Chamber shall proceed in accordance with paragraphs (a), (b) and (c). If the Pre-

% Thisrule replaces rule 60.4 in document PCNICC/1999/DP.7/Add.1/Rev.1 and rule 55.4 (para. 3) in
document PCNICC/1999/WGRPE/DP.18.

5 This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.
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Trial Chamber receives information that the person concerned has failed to comply with
conditions imposed, it shall proceed in accordance with paragraph (d).

Proceedings with regard to the confirmation of charges
(rules5.1810 5.23)

Rule5.18
Proceedings befor e the confirmation hearing

(@) A person subject to a warrant of arrest or asummons to appear under article 58,
shall appear before the Pre-Trial Chamber, in the presence of the Prosecutor, promptly upon
arriving at the Court. Subject to the provisions of articles 60 and 61, the person shall enjoy the
rights set forth in article 67.

Atthisfirst appearance, the Pre-Trial Chamber shall set the date on which it intendsto
hold a hearing to confirm the charges. It shall ensure that this date, and any postponements
under paragraph (e) of thisrule, are made public.

(b) In accordance with article 61, paragraph 3, the Pre-Trial Chamber shall take the
necessary decisions regarding disclosure between the Prosecutor and the person in respect
of whom awarrant of arrest or a summons to appear has been issued. During disclosure the
person concerned may be assisted or represented by the counsel of his or her choice or by a
counsel assigned to him or her.

For that purpose, the Pre-Trial Chamber shall hold status conferences to ensure that
disclosure takes place under satisfactory conditions. For each case, a pre-trial judge shall be
appointed to organize such status conferences, on his or her own motion, or at the request of
the Prosecutor or the person concerned.

All evidence disclosed between the Prosecutor and the person concerned for the
purposes of the confirmation hearing shall be communicated to the Pre-Trial Chamber.

(c) The Prosecutor shall provide to the Pre-Trial Chamber andto the person no later
than 30 daysbefore the date of the confirmation hearing, adetailed description of the charges
together with alist of the evidence which he or she intends to present at the hearing.

Where the Prosecutor intends to amend the charges pursuant to article 61, paragraph
4, he or she shall notify the Pre-Trial Chamberand the person no laterthan 15 days before the
date of the hearing.

Where the Prosecutor intends to present new evidence at the hearing, he or she shall
provide the Pre-Trial Chamber and the person with alist of that evidence.?®

(d) If the person intends to present evidence under article 61, paragraph 6, he or she
shall provide alist of that evidence to the Pre-Trial Chamber no |ater than 15 days before the
dateofthehearing.ThePre-TrialChambershall transmit thelistto the Prosecutor without del ay.
Theperson shall provide alistof evidencethat he or sheintendsto presentin responseto any
amended charges or anew list of evidence provided by the Prosecutor.

%6 Access to evidence referred to in the list shall be governed by the rules concerning disclosure, in

particular those rules relating to the preparation of the confirmation hearing.
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(e) TheProsecutorortheperson may askthe Pre-Trial Chamberto postpone the date
of the confirmation hearing. The Pre-Trial Chamber may also, on its own motion, decide to
postpone the hearing.%”

The Pre-Trial Chamber shall not take into consideration charges and evidencepresented
after the time limit, or any extension thereof, has expired.

(f)  The Prosecutor and the person may lodge written submissions with the Pre-Trial
Chamber, on points of fact and on law, including grounds for excluding criminal responsibility
set forth in article 31, paragraph 1, no later than three days before the date of the hearing. A
copy of these submissionsshall be transmitted immediately to the Prosecutor or the person,
as the case may be.

(9) TheRegistry shall createand maintain arecord of the proceedingsbefore the Pre-
Trial Chamber, including all documents transmitted to the Chamber pursuant to thisrule. The
record may be consulted by the Prosecutor and by the person.

(h)® Victims and their legal representatives, who have been given access to the
proceedings by virtue of article 68 and in accordance with the conditions laid down in rules
X to XX, shall be notified of the date of the confirmation hearing and of any postponement
thereof.

They may consult the record of the proceedings put together in accordance with
paragraph (g) of this rule. They may lodge written submissionswiththe Pre-Trial Chamberno
later than 15 days before the date of the hearing.

They may also ask tointerveneduring the hearing, by addressingarequestto that effect
to the Pre-Trial Chamber no laterthan 15days before the hearing. The Pre-Trial Chamber shall
rule on the request after receiving the observations of the Prosecutor and the person.

()® States wishingto challengethejurisdiction of the Court or the admissibility of the
casebefore the Pre-Trial Chamber at the time of the confirmation hearing shall make a request
to that effect no later than 30 days before the date of the hearing.

States may request the Pre-Trial Chamber to postpone the date of the hearing.

They shall lodgetheir written submissionswiththe Registry no laterthan15days before
the date of the hearing. Such submissions shall bejoined to the record of the proceedings and
betransmitted to the Prosecutor, the person and the victims or their legal representatives, in
accordance with rules X to XX.

Rule5.19
Proceedings at the confirmation hearing in the presence of the
per son char ged

(@) ThePresidentofthePre-TrialChambershall asktheofficer of the Registry assisting
the Chamber to read out the charges as presented by the Prosecutor. The President shall
determinehow the hearing is to be conducted and, in particular, may establish the order and

5 The question whether and which time limits can be enlarged or reduced by the Court will also be addressed
in the context of proposal of general provisions about time limits.

%8 This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

% These provisions will need to be considered as part of a general discussion of the rules which may be
required to underpin article 19.

43



PCNICC/1999/L .5/Rev.1/Add.1

the conditions in which heor sheintendsthe parties to explain the evidence contained in the
record of the proceedings.

(b) Beforehearingthematteron the merits, the President of the Pre-Trial Chambershall
ask:

() TheProsecutorandtheperson, and any representatives of States present,whether
they intend to raise objections or make observations concerning thejurisdiction of the
Court or the admissibility of the case;

(i) The Prosecutor and the person whether they intend to rai se objections or make
observationsconcerning anissuerelated to the proper conduct of the proceedings prior
to the confirmation hearing; and

(ii)® Thevictims ortheir legal representatives whether they have any observations to
make.

At no subsequent point may the objectionsand observations made under (ii) above be
raised or made again.

(c) If the objections or observations referred to in paragraph (b) of this rule are
presented, the President of the Pre-Trial Chamber shall invite those referred to in paragraph
(b) of thisruleto present their arguments, in the order which he or she shall establish. The
person shall have theright to reply.

If the objections raised or observations made are those referred to in paragraph (b) (i)
above, the Pre-Trial Chambershall separatetheseissues, adjourn the confirmation hearing and
render a decision on the issues raised.

If the objections raised or observations made are those referred to in paragraph (b) (ii)
above, the Pre-Trial Chamber shall decide whether tojoin the issue raised to the examination
of the charges and the evidence, or to separate them, in which case it shall adjourn the
confirmation hearing and render a decision on the issues raised.

(d)®' Duringthe hearing on the merits, the Prosecutor and the person shall present their
arguments in accordance with article 61, paragraphs 5 and 6.

The President of the Pre-Trial Chamber may also invite victims and their legal
representatives to speak, if they have been allowed to participatein the hearing. In this case,
the person andtheProsecutorshall alwayshavetherightto reply afterthevictims or their legal
representative.

Subject to the provisions of article 61, article 69 shall apply mutatis mutandis at the
confirmationhearing.ThePre-Trial Chambershall permit the victims participatinginthehearing,
the Prosecutor and the person,inthat order, to make final observations. The President of the
Pre-Trial Chamber may,inexceptional cases, authorize anyone participating in the proceedings
to speak again, in which case the person shall have theright to reply.

Rule 5.20
M easur esto ensur e the presence of the per son concer nedat the
confirmation hearing®

0 This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

51 This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

82 Thisrule replaces rule 62.1 in document PCNICC/1999/DP.8/Add.2/Rev.1.
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(& When awarrant of arrest or summons to appear in accordance with article 59,
paragraph 7, has been issued for a person by the Pre-Trial Chamberand the person is arrested
or served withthe summons,the Pre-Trial Chamber shall ensure that the person is notified of
the provisions of article 61, paragraph 2.

(b) ThePre-Trial Chamber may hold consultationswiththe Prosecutor, at the request
of thelatteroronitsowninitiative,inorderto determinewhether there is causeto hold ahearing
on confirmation of charges under the conditions set forth in article 61, paragraph 2 (b). When
the person concerned has acounsel known to the Court, the consultationsshall be held in the
presence of the counsel unless the Pre-Trial Chamber decides otherwise.

(c) ThePre-TrialChambershall ensurethat awarrant of arrestforthepersonconcerned
has been issued and, if the warrant of arrest has not been executed within areasonabl e period
of time aftertheissuance of thewarrant,that al reasonable measures have been takento locate
and arrest the person.

Rule5.21
Waiver by the person concer nedof the right to be present at the
confirmation hearing®

(a) If the person concerned is available to the Court but wishes towaivethe right to
be present at the hearing on confirmation of charges, he or she shall submit awritten request
tothePre-Trial Chamber, whichmay then hold consultationswiththeProsecutorandtheperson
concerned, assisted or represented by his or her counsel.

(b) A confirmation hearing pursuant to article 61, paragraph 2 (a), shall only be held
when the Pre-Trial Chamber is satisfied that the person concerned understandstheright to be
present at the hearing and the consequences of waiving thisright.

(c) ThePre-Trial Chamber may authorizetheperson concerned to observethe hearing
from outside the courtroom.

(d) Thewaiving of theright of the person concerned to be present at the hearing does
not prevent the Pre-Trial Chamber from receiving written observations on issues before the
Chamber.

Rule5.22
Decision to hold the confirmation hearing in the absence of the person
concer ned*

(@) After holding consultationsunder rules 5.20and 5.21, the Pre-Trial Chamber shall
decidewhetherthereis cause to hold a hearing on confirmation of charges in the absence of
the person concerned, and in that case, whether the person may be represented by counsel.
The Pre-Trial Chamber shall, when appropriate, set a date for the hearing and make the date
public.

8 Thisrule replaces rule 62.2 in document PCNICC/1999/DP.8/Add.2/Rev.1.
% Thisrule replaces rule 62.3 in document PCNICC/1999/DP.8/Add.2/Rev.1.
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The Pre-Trial Chamber may, before taking the decision, invite observations from the
victims or their legal representatives, in accordance with rules X to X X.%®

Thedecision of the Pre-Trial Chamber shall be notifiedtothe Prosecutor and, if possible,
tothe person concerned or his or her counsel, and to thevictims or their |legal representatives,
if they have been allowed to participate in the proceedings pursuant to rules X to X X.%

(b) If thePre-Trial Chamberdecides not to hold a hearing on confirmation of charges
in the absence of the person concerned, and the person is not available to the Court, the
confirmation of charges may not take placeuntil the person is available to the Court. The Pre-
Trial Chamber may review its decision at any time, at the request of the Prosecutor or onits
own initiative.

If the Pre-Trial Chamber decides not to hold a hearing on confirmation of chargesinthe
absence of the person concerned, and the person is available to the Court, it shall order the
person to appear.

Rule5.23
Confirmation hearing in the absence of the per son concer ned”

(@) The provisions of rules 5.18 and 5.19 apply mutatis mutandis to the preparation
forand holding of ahearing on confirmation of chargesintheabsenceoftheperson concerned.

If the Pre-Trial Chamber has determined that the person concerned shall be represented
by counsel, the counsel shall have the opportunity to exercise the rights recognized to the
person concerned.

(b)  When the person who has fled is subsequently arrested and the Court has
confirmedthechargesuponwhichtheProsecutorintendstopursuethetrial,thepersoncharged
shall be committed to the Trial Chamber established under article 69, paragraph 11. The person
charged may requestin writing thattheTrial Chamber referissues to the Pre-Trial Chamber that
are necessary for the Chamber’s effective and fair functioning in accordance with article 64,
paragraph 4.

Closure of thepre-trial phase (rules5.24 to 5.27)

Rule5.24
Procedure inthe event of different decisions on multiple char ges®

If the Pre-Trial Chamberis ready to confirm some of the charges butadjournsthe hearing
on other charges under article 61, paragraph 7(c), it may decidethat the committal of the person
concerned to the Trial Chamber on the chargesthat it is ready to confirm shall be deferred
pending the continuation of the hearing.

% This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

% This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

57 This rule replaces rule 62.4 in document PCNICC/1999/DP.8/Add.2/Rev.1.

8 Thisrule replaces rule 63 in document PCNICC/1999/DP.8/Add.1/Rev.1.
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The Pre-Trial Chamber may then establish atime-frame during which the Prosecutor may
proceed in accordance with article 61, paragraph 7 (c) (i) or (ii).

Rule5.25
Amendment of the char ges®

(a) If the Prosecutor seeksto amend charges already confirmed before the trial has
begun, in accordancewith article 61, paragraphs9and 11, the Prosecutor shall make awritten
request to the Pre-Trial Chamber and shall so notify the accused and the victims or their legal
representative, if they havebeenallowedto participateintheproceedingsunderrules X to X X.™

(b) Before decidingwhetherto authorize the amendment, the Pre-Trial Chamber may
request the accused and the Prosecutor to submit written observations on certain issues of
fact or law. The victims and their legal representatives may also submit observations in
accordancewithrules X to XX, if they have been allowed to participate in the proceedings.”

(c) If the Pre-Trial Chamber determines that the amendments proposed by the
Prosecutor constitute additional or more serious charges, it shall proceed, as appropriate, in
accordance with rules 5.18 and 5.19 or rules 5.20 to 5.23.

Rule 5.26
Notification of the decision on the confirmation of char ges?

Thedecision of the Pre-Trial Chamber on the confirmation of charges and the committal
of the accused to the Trial Chamber shall be notified, if possible, to the person concerned and
his or her counsel and, if applicable, to the victims or their legal representatives.”

Such a decision and the record of the proceedings of the Pre-Trial Chamber shall be
transmitted to the Presidency.

Ruleb5.27
Congtitution of the Trial Chamber™

WhenthePresidency constitutesand refers the casetotheTrial Chamber, thePresidency
shall transmit the decision of the Pre-Trial Chamber and the record of the proceedings to the
TrialChamber. ThePresidency may al soreferthecaseto apreviously constituted Trial Chamber.

Disclosure (rules5.28 to 5.34)

8 This rule replaces rule 64 in document PCNICC/1999/DP.8/Add.1/Rev.1.

™ This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

™ This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

2 Thisrule replaces rule 65.1 in document PCNICC/1999/DP.8/Add.1/Rev.1.

” This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

™ Thisrule replaces rule 65.2 in document PCNICC/1999/DP.8/Add.1/Rev.1.
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N.B. Therulesbelowaregiven numbersreferringtoPart 5of the Statute. Since theprovisions
on disclosure are primarily of ageneral nature,they may better be placedin a separate chapter
of the Rules of Procedure and Evidence. This question will be addressed at a later stage when
the general structure of the Rules of Procedure and Evidenceis discussed.

Rule5.28
Pre-trial disclosure reating to prosecution witnesses™

(@) The Prosecutor shall provide the defencewiththe names of witnesses whom the
Prosecutorintendsto call totestify and copies of any priorstatements madeby thosewitnesses.
This shall be done sufficiently in advance to enable the adequate preparation of the defence.”™

(b) The Prosecutor shall subsequently advise the defence of the names of any
additional prosecution witnesses and provide copies of their statements when the decision
is made to call those witnesses.

(c) The statements of prosecution witnesses shall be made available in a language
which the accused fully understands and speaks.

(d) Thisruleis subjecttothe protection and privacy of victims and witnesses and the
protection of confidential information as provided for in the Statute and rule 5.32.

Rule 5.29
I nspection of material in possession or control of the Prosecutor

The Prosecutor shall, subject to the restrictions on disclosure as provided for in the
Statuteand in rule 5.32, permit the defenceto inspect any books, documents, photographsand
tangible objectsintheProsecutor’ s possession or control which are material to the preparation
of the defence or are intended for use by the Prosecutor as evidence for the purposes of the
confirmation hearing or at trial, as the case may be, or were obtained fromor belonged to the
person.’”’

Rule5.30
Disclosure by the defence

(&) Thedefence shall notify the Prosecutor of itsintent to:

() Pleadtheexistenceof an alibi; in which casethe notification shall specify the place
or places at whichthe accused claims to have been present atthetimeofthealleged crime
and the names of witnesses and any other evidence upon which the accused intends
to rely to establish the alibi; or

 Thisrule replaces rule 5.15 in document PCNICC/1999/L.3/Rev.1.

8 Thisrule may need to be revised after the comprehensive discussion on victims, in particular on the issue
of non-disclosure of the identity of witnesses.

™ This rule relates only to the inspection of material held by the Prosecutor. The issue of whether the
Prosecutor should have access to material held and disclosed to be introduced into evidence by the
defence a'so needs consideration.
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(i) Raiseaground for excluding criminal responsibility provided for in article 31,
paragraph 1; in which casethe notification shall specify the names of witnesses and any
other evidence upon which the accused intends to rely to establish the ground.

(b) Withdueregard totimelimits set forthin other rules, notification under paragraph
(a) of this rule shall be given sufficiently in advance to enable the Prosecutor to prepare
adequately and to respond. The Chamber of the Court dealing with the matter may grant the
Prosecutor an adjournment to address the issue raised by the defence.

(c) Failure of the defence to provide notice under this rule shall not limit its right to
raise matters dealt with in paragraph (a) and to present evidence.

(d) Thisruledoes not prevent a Chamber of the Court fromordering disclosure of any
other evidence.

Rule5.31
Proceduresfor raisng a ground for excluding criminal responsibility under
article 31, paragraph 3

(&) The defence shall give notice to both the Trial Chamber and the Prosecutor if it
intendstorai seagroundforexcludingcriminal responsibility under article 31, paragraph 3. This
shall be done sufficiently inadvance of the commencement of the trial to enable the Prosecutor
to prepare adequately for trial.

(b) Followingnoticegivenunderparagraph(a)ofthis rule,the Trial Chamber shall hear
both parties before deciding whether the defence can plead theground forexcluding criminal
responsibility.

(c) If the defenceis permitted to plead the ground, the Trial Chamber may grant the
Prosecutor an adjournment to address the ground raised by the defence.

Rule5.32
Restrictionondisclosure™

(&) Reports,memorandaor otherinternaldocuments preparedby aparty, its assi stants
orrepresentativesinconnectionwiththeinvestigationorpreparationofthecaseare not subject
to disclosure.

(b)  Where material or information is in the possession or control of the Prosecutor
which mustbedisclosed in accordance with the Statute, but disclosure may prejudicefurther
orongoinginvestigations,the Prosecutor may apply to the Chamber of the Court dealing with
the matterforarulingas to whether thematerial orinformationmustbedisclosedtothe defence.
The matter shall be heard on an ex parte basis by the Chamber. However, the Prosecutor may
not introduce such material or information into evidence during the confirmation hearing or
the trial without adequate prior disclosure to the accused.

(c) Where material or information is in the possession or control of the Prosecutor
which is withheld under article 68, paragraph 5, such material and information may not be

78

As amatter of drafting, this rule could be separated in rules dealing with (1) restriction of disclosure,
(2) disclosure of previously held material and (3) material and information protected under article 54,
paragraph 3 ().
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subsequently introduced into evidence during the confirmation hearing or the trial without
adequate prior disclosure to the accused.

(d) Where material orinformationisinthe possession or control of the defence which
is subject to disclosure, it may be withheld in circumstances which would allowthe Prosecutor
to rely onarticle 68, paragraph 5, and asummary thereof submitted instead. Such material and
informationmay not be subsequently introducedintoevidenceduringtheconfirmationhearing
or the trial without adequate prior disclosure to the Prosecutor.

(e) Where steps have been taken to ensure the confidentiality of information, in
accordance with articles 54, 57, 64, 72 and 93, and, in accordance with article 68, to protect the
safety of witnesses and victims and members of their families, such information shall not be
disclosed, except in accordance with those articles.

(f)  Where material or information isin the possession or control of the Prosecutor
which is protected under article 54, paragraph 3 (e), the Prosecutor may not subsequently
introduce such material orinformationinto evidence without the prior consent of the provider
of the material or information and adequate prior disclosure to the accused.

(g) If the Prosecutor introduces material or information protected under article 54,
paragraph 3(e), into evidence, the Chamber of the Court dealing with the matter may not order
the production of additional evidence received from the provider of the initial material or
information, nor may that Chamber forthepurposeof obtaining such additional evidenceitself
summon the provider or arepresentative of the provider as awitness or order their attendance.

(h) IftheProsecutorcalsawitnesstointroduceinevidence any material orinformation
which has been protected under article 54, paragraph 3 (e), the Chamber of the Court dealing
with the matter may not compel that witness to answer any question relating to the material
or information or itsorigin, if the witness declines to answer on grounds of confidentiality.

()  Theright of the accused to challenge evidence which has been protected under
article 54, paragraph 3(e), shall remain unaffected subject only to the limitations contained in
paragraphs (g) and (h) of the present rule.

() TheChamberofthe Court dealing with the matter may order an application by the
defencethat, in theinterestof justice, material orinformationin the possession of the accused
which has been provided to the accused under the same conditions as set forth in article 54,
paragraph 3 (e), and is to be introduced into evidence shall be subject mutatis mutandis to
paragraphs (f), (g) and (h) of the present rule.

(k)  The Chamber of the Court dealing with the matter shall, on its own motion or at
therequest of the Prosecutor, theaccused or any State, take the necessary stepsto ensure the
confidentiality of information,inaccordancewitharticles54, 72 and 93, and, in accordancewith
article 68, to protect the safety of witnesses and victims and members of their families,
particularly by authorizing the non-disclosure of their identity.”

™ This rule may need to be revised after the comprehensive discussion on victims, in particular on the issue
of non-disclosure of the identity of witnesses.
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Rule5.33
Ruling on exculpatory evidence
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The Prosecutor may request as soon as practicable a hearing on an ex partebasis before
the Chamber of the Court dealing with the matter for the purpose of obtaining a ruling under
article 67, paragraph 2.%

Rule5.34
Continuing requirementsto disclose

If either party intendsto present additional evidence or material, whether previously or
newly discovered, which should havebeendisclosedearlierpursuanttotheStatuteortheRules
of Procedure and Evidence, that party shall promptly notify the other party, and the Chamber
of the Court dealing with the matter, of the existence of the additional evidence or material.

80 Consideration should be given to setting forth procedures which protect the accused's rights to disclosure
of exculpatory evidence without compromising the existing obligations as to confidentiality, and the
safety of persons and the investigation (see rule 5.32). Furthermore, consideration should be given to
whether provisions on consequences of the failure to disclose exculpatory evidence are needed.
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Part 6.
Thetrial

|. Evidence(rules6.1t0 6.9)

Rule6.1
General provisgons

(&) A Chamberof the Court shall have theauthority, in accordancewiththediscretion
describedin article 64, paragraph9,toassessfreely al evidence submitted in order to determine
its relevance or admissibility in accordance with article 69.

(b) A Chamberof the Court shall rule on an application of aparty or on its own motion,
made under article 64, subparagraph 9 (a), concerning admissibility when it is based on the
grounds set out in article 69, paragraph 7.

(c) Withoutprejudicetoarticle66,paragraph3,aChamberofthe Court shall notimpose
a legal requirement that corroboration is required in order to prove any crime within the
jurisdiction of the Court, in particular crimes of sexual violence.

(d) Therules of evidence set forth in rules (X) to (xx), together with article 69 of the
Statute, shall apply in proceedings before all Chambers of the Court.

(e) TheChambers oftheCourt shall not apply national laws governing evidence, other
than in accordance with article 21.

Rule 6.2
Procedure reating to the relevance or admissbility of evidence

(& Anissuerelating to relevance or admissibility must beraised at thetime when the
evidenceis submitted to a Chamber of the Court. Exceptionally, when those issues were not
known at the time when the evidence was submitted, it may berai sedimmediately aftertheissue
has become known. The Chamber may request that the issue be raised in writing. Thewritten
motion shall be communicated by the Court to all those who participate in the proceedings,
unless otherwise decided by the Court.

(b) A Chambershall givereasons, whichshall be placed ontherecord,forany rulings
it makes on evidentiary matters, unless thereasons are otherwise obvious within the context
of the proceedings.

(c) Evidenceruledirrelevant or inadmissible shall not be considered by the Chamber.

Rule 6.3
Agreementsastoevidence

The Prosecutor and the defence may agreethat an alleged fact, whichis contained in the
charges, the contents of a document, the expected testimony of awitness or other evidence
is not contested and, accordingly, a Chamber of the Court may consider such alleged fact as
being proven, unless the Chamber is of the opinionthat a more complete presentation of the
alleged factsisrequired in the interests of justice, in particular the interests of the victims.
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Rule 6.4
Privileged communications and infor mation

(@) Without prejudice to paragraph 1 (b) of article 67, communications made in the
context of the professional relationship between aperson and his or her legal counsel shall be
regarded as privileged, and consequently not subject to disclosure, unless:

(i)  The person consentsin writing to such disclosure; or

(i)  Thepersonvoluntarily disclosedthecontent ofthe communicationto athird party,
and that third party then gives evidence of that disclosure.

(b) Having regard to rule 6.1 (€), communications made in the context of a class of
professional or other confidential relationships shall be regarded as privileged, and
consequently not subject to disclosure, under the same terms as subparagraphs (i) and (ii) of
paragraph (a), if a Chamber of the Court decides in respect of that class that:

()  Communicationsoccurring within that class of relationship are madein the course
of aconfidential relationship producing a reasonable expectation of privacy and non-
disclosure;

(i) Confidentiality is essential to the nature and type of relationship between the
person and the confidant; and

(iii) Recognition of the privilege would further the objectives of the Statute and the
Rules of Procedure and Evidence.

In making a decision, the Court shall give particular regard to recognizing as privileged
those communications made in the context of the professional rel ationship between a person
andhis orhermedical doctor, psychiatrist,psychol ogistorcounsellor,inparticularthoserel ated
to orinvolving victims,or between apersonandamember of areligiousclergy; and inthelatter
case, the Court shall recognize as privileged those communications made in the context of a
sacred confession where it is an integral part of the practice of that religion.

(c) TheCourt shall regard as privileged, and consequently not subject to disclosure,
includingby way of testimony of any present or past ICRC official or employee,any information,
documents or other evidence which came into the possession of the International Committee
of the Red Cross (ICRC) in the course, or as a consequence of, the performance by the ICRC
ofitsfunctionsundertheStatutes of the I nternational Red Cross and Red Crescent M ovement,
unless:

(i)  Afterconsultationsundertakenpursuanttoparagraph(e),thel CRCdoes not object
in writing to such disclosure, or otherwise has waived this privilege; or

(i)  Suchinformation,documents or other evidence is contained in public statements
and documents of the ICRC.

(d) Nothinginparagraph(c)shall affecttheadmissibility ofthesameevidenceobtained
fromasource otherthan the ICRCand its officials or employees when such evidence has al so
been acquired by this source independently of the ICRC and its officials or employees.

(e) If the Court determines that |CRC information, documents or other evidence are
of great importance for a particular case, consultations shall be held between the Court and
the ICRC in order to seek to resolve the matter by cooperative means, bearing in mind the
circumstances of the case,therelevance of the evidence sought, whether the evidence could
be obtained from a source otherthan the ICRC, theinterests of justiceand of victims, and the
performance of the Court’s and the ICRC’ s functions.
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Rule 6.5
Evidencein cases of sexual violence

In cases of sexual violence:
(a) No consent exists where the victim:&

(i) Hasbeensubjectedtoorthreatenedwith or has had reason tofearviolence,duress,
detentionorpsychological oppression, abuseof power orothercoercivecircumstances;
or

(i) Reasonably believedthat if the victim did not submit,another person might be so
subjected, threatened or put in fear.

(b) In cases where the Trial Chamber is not satisfied that the conditions in
subparagraph (a) exist,theTrialChambershall satisfy itselfin camerathat the evidenceis highly
relevant and credible before evidence of the victim’s consent is admitted.

N.B. Consideration needsto be given to theissues concerning evidence regardingprior sexual
conduct, as contained in PCNICC/1999/DP1, rule 101 (iv).

Rule 6.6
Amicuscuriaeand other forms of submission

(@) Atany stage of the proceedings,a Chamber may, if it considers it desirable forthe
proper determination of the case, invite or grant leave to a State, organization or person to
submit,inwriting or orally, any observation on any issuethat the Chamber deems appropriate.

(b) A brief submitted under paragraph (a) shall be filed with the Registrar, who shall
providecopiesto the Prosecutor, thedefenceandthevictims ortheirlegal representativeswhen

8 The followi ng proposal was developed in informal consultations during the November-December 1999
session of the Preparatory Commission, with a view to replacing rule 6.5 above, but there was
insufficient time to conclude discussion thereon:

“In cases of sexua violence:

@ Where the accused intends to introduce or elicit evidence as to whether the victim
consented to an alleged crime of sexua violence, the accused shall provide notice to the Court,
and shall describe the substance of the evidence intended to be introduced or elicited and the
relevance of the evidence to the issues in the casg;

(b) Before admitting such evidence, a Chamber shall, having regard to articles 67, 68
and 69, hold a hearing in camera to determine whether:

(i) Any force, threat of force, coercion or taking an advantage of a coercive
environment did not affect adversely the victim'’s ability to consent; and

(i) The evidence has sufficient probative value as to justify its admissibility, taking into
account, inter alia, any prejudice that such evidence may cause to afair tria or to afair
evaluation of the testimony of awitness, in particular the victim, in accordance with

article 69, paragraph 4;

and shall specify which parts of the evidence are admissible;

(©) The silence or lack of resistance by the victim is not a basis for drawing an
inference that the victim consented to the alleged sexua violence.”

N.B. Consideration needs to be given to the issues concerning evidence regarding prior
sexual conduct, as contained in PCNICC/1999/DP.1, rule 101 (iv).
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they participate in the proceedings pursuant to rules (x) to (xx). The Chamber shall determine
what time limits shall apply to the filing of such briefs.

(c) The Prosecutor, the defence and the victims or their legal representatives when
they participatein the proceedings pursuant to rules (x) to (xx), shall have the opportunity to
respond to these observations submitted to the Court under paragraph (a).

Rule 6.7
Solemn undertaking®

(a) Exceptasdescribedinparagraph(b),every witnessshall,in accordancewith article
69, paragraph 1, make the following solemn undertaking before testifying:

“I solemnly declare that | will speak the truth,the whole truth and nothing but the
truth.”

(b) A person undertheageof 18 or aperson whosejudgement has been impaired and
who, in the opinion of the Chamber of the Court, does not understand the nature of a solemn
undertakingmay beallowedtotestify without this solemn undertakingiftheChamberconsiders
that the person is able to describe matters of whichheorshehasknowledgeandthat the person
understands the meaning of the duty to speak the truth.

(c) Beforetestifying,thewitnessshall beinformedoftheoffencedefinedin article 70.1

(a).

Rule 6.8
Findings and evidence fromother proceedings

(&) Without prejudice to the rights of an accused under article 67, a Chamber may, at
the request of the Prosecutor, the defence or victims ortheir legal representatives when they
participate in the proceedings pursuant to rules (x) to (xx), admit as evidence:

(i)  With the consent of thedefence, the specific factual findings of a Chamber from
other proceedings;

(i) Documentary or other physical evidence from other proceedings of a Chamber;
where such evidence is relevant to matters at issue in the current proceedings, and all
appeals, if any, in the other proceedings have been completed.

(b) TheChambershall hear the participants to the proceedings priorto admitting any
such evidence.

82 The need for arule providing for a solemn undertaking for interpreters and trandators should be

considered in connection with Part 4 of the Statute, in particular article 44(3).
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Rule 6.9
Sdf-incrimination by awitness

(a) A witness®may object to making any statement that might tend to incriminatehim
orher.However, the Chamber may direct the witnessto answer the question or questions, after
assuring the witness that the evidence provided in response to the questions:

(i)  Will bekept confidential and will not be disclosed to the public or any State; and

(i)  Willnot beused eitherdirectly orindirectly againstthat personin any subsequent
prosecution by the Court, except under articles 70 and 71.

(b) Before giving such an assurance, the Chamber shall seek the views of the
Prosecutor, ex parte, to determine if the assurance should be given to this particular witness.

(c) Indeterminingwhetherto direct thewitnesstoanswer,theChambershall consider:
() Theimportance of the anticipated evidence;

(i)  Whether the witness would be providing unique evidence;

(iii) The nature of the possible incrimination, if known; and

(iv) Thesufficiency of the protectionsforthe witness, in the particular circumstances.

(d) If the Chamber determinesit would not be appropriateto provide an assurance to
this witness, it shall not direct the witness to answer the question. If the Chamber determines
not to direct thewitnessto answer, it may still continuethe questioningofthewitnesson other
matters.

(e) Inorder to give effect to the assurance, the Chamber shall:
(i)  Order that the evidence of the witness be given in camera;

(i)  Order that the identity of the witness and the content of the evidence given shall
not be disclosed, in any manner, and provide that the breach of any such order will be
subject to sanction under article 71;

(iii)  Specifically advisetheProsecutor,theaccused,thedefencecounsel and any Court
staff present of the consequences of a breach of the order under subparagraph (ii);

(iv) Order the sealing of any record of the proceedings; and

(v) Useprotective measures withrespect to any decision of the Court to ensure that
the identity of the witness and the content of the evidence given are not disclosed.

(f)  Wherethe Prosecutoris aware that the testimony of any witness may raiseissues
with respect to self-incrimination, he or she shall request an in camera hearing and advise the
Chamber of this, in advance of the testimony of the witness. The Chamber may impose the
measures outlined in subparagraph (e) for all or a part of the testimony of that witness.

(g) The accused, defence counsel or the witness may advise the Prosecutor or the
Chamberthat thetestimony of awitness will rai seissues of self-incriminationbeforethewitness
testifies and the Chamber may take the measures outlined in subparagraph (f).%

8 The issue of the application of the protection to the incrimination of family members still has to be
discussed.

84 A rule should be included under Part 9 indicati ng that when the Court seeks assistance from a State to
facilitate the voluntary appearance of a witness, the Court should specify in the request that the witness
be advised of this rule on self-incrimination.
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Il. Thetrial (rules6.10t0 6.25 and 6.26 to 6.X)

Rule 6.10
Status confer ences

(@) Promptly after it is constituted, the Trial Chamber shall hold a status conference
in order to set the date of the trial. The Trial Chamber, on its own motion, or at therequest of
theProsecutororthe defence, may postponethe date of thetrial. The Trial Chambershall notify
thetrial dateto all thosewho participated in theproceedingsincluding,if applicable,thevictims
orthelegal representatives ofthevictims It shall ensure that this dateand any postponements
are made public (seerule 5.18 (a)).

(b) Inordertofacilitate the fair and expeditious conduct of the proceedings,the Trial
Chamber may conferwiththe parties by holding status conferencesasnecessary; andin doing
so shall exercise the relevant powers of the Pre-Trial Chamber.

Rule6.11
M ations challenging admissibility or jurisdiction

(@) Prior to the commencement of thetrial, challenges to the jurisdiction of the Court
ortheadmissibility of the casepursuant to article 19, paragraph 2, mustbesubmittedin writing.
The Trial Chamber shall transmit the motion to all those who participated in the proceedings
including, if applicable, the victims or the legal representatives of victims. Participants may
respond by written observations to the motion within atime period determined by the Trial
Chamber.8 The Trial Chamber may decideto hold ahearing beforeruling on any such motions.

(b) Challengesto the jurisdiction of the Court or the admissibility of the case at the
commencement of thetrial, or subsequently with theleave of the Court, shall be dealt with by
the Presiding Judge® of the Trial Chamber in accordance with the procedure specifiedin rule
5.19.

Rule6.12
Other motions

(@) Prior to the commencement of thetrial, the Trial Chamber on its own motion, or at
the request of the Prosecutor or the defence, may rule on any issue concerning the conduct
of the proceedings. Any request from the Prosecutor or the defence shall be in writing and,
unlesstherequestis foran exparteprocedure, served on the other party. Forall requests other
than thosesubmitted for an ex parte procedure, the other party shall have the opportunity to
file aresponse.

(b) At the commencement of thetrial, the Trial Chamber shall ask the Prosecutor and
thedefencewhetherthey have any objectionsor observations concerning the conduct of the

% This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

8 |pid.

87 See PCNICC/1999/WGRPE/DP.9 in relation to proposal's concerning the functions of the “Reporting
Judge’.
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proceedingswhichhavearisensincetheconfirmationhearings. Suchobjectionsor observations
may not berai sed ormadeagain on asubsequent occasion, without |eave of the Trial Chamber.

(c) Afterthecommencement of thetrial, the Trial Chamberon its own motion, or at the
request of the Prosecutor or the defence, may rule onissues that ariseduring the courseof the
trial.

Rule6.13
M edical examination of the accused

(&) TheTrial Chamber may,forthe purposeof dischargingits obligationsunder article
64, paragraph 8 (a), or for any other reasons, or at the request of a party, order a medical,
psychiatric or psychol ogical examination of the accused, under the conditions set forthin rule
5.11.

(b) The Trial Chamber shall place its reasons for any such order on the record.

(c) The Trial Chamber shall appoint one or more experts from the list of experts
approved by the Registrar, or an expert approvedby theTrial Chamber at the request of aparty.

(d) WheretheTrial Chamberis satisfied that the accused is unfit to stand trial it shall
order that thetrial isadjourned. The Trial Chamber may, on its own motion or at the request
of the Prosecution or the defence, review the case of theaccused. In any event the caseshall
bereviewed every 120 days. If necessary the Trial Chamber may order further examinations of
theaccused. When the Trial Chamber is satisfied that the accused has become fit to stand trial
it shall proceed in accordance with rule [6.10].

Rule6.14
Instruments of restraint

Personal instruments of restraint shall not be used exceptasaprecauti onagai nst escape,
fortheprotectionof theaccused and others or for other security reasons, and shall beremoved
when the accused appears before a Chamber.

Rule 6.15
Joint and separ atetrials

(a) Personsaccused jointly shall betriedtogether unlesstheCourt,onits own motion
or attherequest of the Prosecutor or the defence, orders that separate trials are necessary, in
orderto avoid serious prejudice to the accused, to protect the interests of justice orbecause
apersonjointly accused has made an admission of guilt and has been convicted in accordance
with article 65, paragraph 2.

(b) Injointtrials, eachaccused shall be accorded the same rights asif such accused
were being tried separately.
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Rule 6.16
Record of the trial proceedings

(@) Inaccordancewith article 64, paragraph 10, the Registrar shall cause to be made,
and preserve, afull and accurate record of all proceedings, including transcripts, audio and
video recordings and other means of capturing sound or image.

(b) A Trial Chamber may order the disclosure of al or part of the record of closed
proceedings when the reasons for ordering its non-disclosure no longer exist.

(c) The Trial Chamber may authorize persons, other than the Registrar, to take
photographs, video and audio recordings and other means of capturing the sound or image
of thetrial.

Rule6.17
Custody of evidence

TheRegistrarshall retainand preserve, as necessary, al the evidence and other materias
offered during the hearing, subject to any order that the Trial Chamber shall make.

Rule 6.18
Directions for the conduct of the proceedings and testimony

(@) If the Presiding Judge does not give directions under article 64, paragraph 2, the
Prosecutor and the defence shall agree on the order and manner in which the evidence shall
be submitted to the Trial Chamber. If no agreement can bereached, the Presiding Judge of the
Trial Chamber shall issue directions.

(b) A party that submits evidencein accordancewith article 64, paragraph 3, by way
of awitness, has the right to question that witness. The Prosecution and the defence, and if
applicable, the victims or their legal representative when they participate in the proceedings
pursuanttorules[*]to[*],havetherightto question that witness about relevant mattersrel ated
to the witness’ s testimony and its reliability and with the permission of the Chamber on other
relevant matters. At any time,the Trial Chamber has theright to question awitness.In al cases
the defence shall have the right to be the last to examine awitness.

(c) Unless otherwise ordered by the Trial Chamber, awitness other than an expert, or
an investigator if he or she has not yet testified, shall not be present when the testimony of
anotherwitnessis given. However, awitnesswho has heard the testimony of another witness
shall not for that reason alone be disqualified from testifying. When a witness testifies after
hearing the testimony of others, the Trial Chamber shall take notice of this fact.

Rule6.19
Recor d of the proceedings

(@) TheRegistrarshall maintain therecord of the proceedings transmitted by the Pre-
Trial Chamber, pursuant to rule 5.18 (g).

(b) Subjecttoanyrestrictionsconcerningconfidentiality andtheprotectionofnational
security information, the record may be consulted by the Prosecutor, the defence, the



PCNICC/1999/L .5/Rev.1/Add.1

representatives of Stateswhenthey participatein the proceedings, and the victims ortheirlegal
representatives when they participate in the proceedings pursuant to rules (x) to (xx).%®

Rule 6.20
Disclosur e and additional evidence

In orderto enable the parties to prepare fortrial and to facilitate the fair and expeditious
conduct of the proceedings, the Trial Chamber shall, in accordance with article 64, paragraphs
3(c) and 6 (d), and article 67, paragraph (2), and subject to article 68, paragraph 5, make any
necessary orders forthedisclosure of documents orinformation not previously disclosed and
forthe production of additional evidence.Toavoid delay andtoensurethatthe trial commences
ontheset date, any such orders shall include strict time limits which shall be kept under review
by the Trial Chamber.

Rule6.21
Additional hearings on matters r elatedto sentence or reparations

Pursuant to article 76, paragraphs 2 and 3, for the purpose of holding a further hearing
on matters related to sentence and, if applicable, reparations, the Presiding Judge® of the Trial
Chambershall setthedateof the further hearing. This hearing can be postponed, in exceptional
circumstances, by the Trial Chamber, on its own motion or at the request of the Prosecutor or
the defence and, if applicable, at therequest of the victims or their legal representatives when
they participate in the proceedings pursuant to rules (x) to (xx).%

Rule 6.22
Closure of evidence and closing statements

(a) The Presiding Judge® of the Trial Chamber shall declare when the submission of
evidenceis closed.

(b) ThePresiding Judge® of the Trial Chamber shall invitethe Prosecutor, thedefence
and, if applicable, the legal representative of the victims to make their closing statements. The
Presiding Judge may also invite such participants to make statements in reply to the other
closing statements. The defence shall always have the opportunity to speak last.

% This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

89 See PCNICC/1999/WGRPE/DP.9 in relation to proposal's concerning the functions of the “Reporting
Judge’.

0 This provision will be reconsidered as part of the comprehensive discussion of the participation by
victims in the proceedings before the Court.

91 See PCNICC/1999/WGRPE/DP.9 in relation to proposals concerning the functions of the “Reporting
Judge’.

%2 Ipid.
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Rule 6.23
Postponement of the deliber ations

(a) Aftertheclosing statements,the Trial Chamber shall retireto deliberate,in camera.
The Trial Chamber shall inform the Prosecutor, the defence and, if applicable, the legal
representatives of the victims and the representatives of States which have participated in the
proceedings of the date on which the Trial Chamber will pronounce its decision. [The
pronouncement will not belaterthan [X] days afterthe Trial Chamber has retired to deliberate.]

(b)  Whenthereis morethan onecharge, the Trial Chamber shall decide separately on
each charge. When there is more than one accused, the Trial Chamber shall decide separately
on the charges against each accused.

Rule 6.24
Délivery of the decisions of the Trial Chamber

(a) Decisionsof the Trial Chamber concerning admissibility of acase, thejurisdiction
of the Court, criminal responsibility of the accused, or sentence and reparations shall be
pronounced in public and, wherever possible, in the presence of the accused, the Prosecutor
and, if applicable, in the presence of the legal representatives of the victims and the
representatives of the States which have participated in the proceedings.

(b) Copiesofaltheabove-mentioned decisionsshall be provided as soonaspossible:
(i) Totheperson, in alanguage he or she understands and speaks fully;

(i) To the person’s counsel, the Prosecutor and, if applicable, to the legal
representatives of the victims and the representatives of the States which have
participated® in the proceedings, in the working languages of the Court.

Rule 6.25
Decision onthe admission of guilt

(a) After having proceeded in accordance with article 65, paragraph 1, the Trial
Chamber, in order to fulfil its functions under article 65, paragraph 4, may invite the views of
the Prosecutor, the defence, and if applicable, the legal representative of the victims in
accordance with rules (x) to (xx).

(b) TheTrial Chamber shall then make its decision on the admission of guilt and shall
give reasons for this decision, which shall be placed on the record.

Rule 6.26
Live testimony by means of audioor videolink technology

(@ Inaccordancewitharticle 69, paragraph 2, a Chamber may allowawitnessto give
vivavoce(oral)testimony beforetheChamberby means of video or audio technol ogy, provided
that the technology permits the witness to be examined by the Prosecutor, the defence, the

B This provision will be reconsidered as part of the comprehensive discussion of the participation by

victims in the proceedings before the Court.
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victims or their legal representatives in accordance with rules X to XX, and by the Chamber
itself, at the time that the witness so testifies.

(b) Theexaminationofawitnessunderthis rule shall be conducted in accordancewith
rules6.1to 6.29.

(c) The Chamber, with the assistance of the Registry, shall ensure that the venue
chosen for the conduct of the video or audio link testimony is conducive to the giving of
truthful and open testimony and to the saf ety, physical and psychol ogical well-being, dignity
and privacy of the witness. The venue chosen for the conduct of the video or audio link
testimony may include an embassy, a consulate, an Office of the United Nations or a court
facility.

Rule 6.27
Prior recor dedtestimony

(@) When the Pre-Trial Chamber has not taken measures under article 56, the Trial
Chamber may, in accordance with article 69, paragraph 2, allow the introduction of previously
recorded video or audio testimony of awitness,or the transcript or other documented evidence
of such testimony, provided that:

(i) If thewitness who gavethepreviously recorded testimony is not present before
the Trial Chamber, both the Prosecutor and the defence had the opportunity to examine
the witness during the recording; or

(i)  If the witness who gave the previously recorded testimony is present before the
Trial Chamber, he or shedoes not object to the submission of the previously recorded
testimony, and the Prosecutor, the defence, the victims or their legal representativesin
accordance with rules X to XX, and the Chamber, have the opportunity to examine the
witness during the proceedings.

Rule 6.28
Pr otective measur es

(@) Uponthemotion of the Prosecutororthe defenceorupontherequestof awitness
or avictim or his or her legal representative participating in the proceedings pursuant to rules
Xto XX oronitsown motion,and after having consulted withtheVictims and Witnesses Unit,
as appropriate,aChamber may order measures to protect a victim, awitnessor another person
at risk on account of testimony given by a witness or witnesses, pursuant to article 68,
paragraphs 1 and 2. The Chamber shall obtain the consent of the person in respect of whom
the protective measure is sought prior to ordering the protective measure.

(b) A motion or request under subparagraph (a) shall be governed by rule 6.12,
provided that:

(i)  Such amotion or request shall not be submitted ex parte;

(i) A requestby awitnessorby avictimor his orherlegal representative participating
inthe proceedingspursuant to rules X to XX shall be served on both the Prosecutor and
the defence, each of whom shall have the opportunity to respond,;
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(iii) A motion or request affecting a particular witness or a particular victim shall be
served on that witness orvictimor his or her legal representative,in additionto thenon-
moving party, each of whom shall have the opportunity to respond;

(iv) WhentheChamberproceedsonitsown motion, notice and opportunitytorespond
shall be given to the Prosecutor and the defence, and to any particular witness or any
particular victim or his or her legal representative, who would be affected by such
protective measure; and

(v) A motionorrequestmay befiledunder seal, and if so filed shall remain seal ed until
otherwiseordered by aChamber. Responses to motionsorrequestsfiledunderseal shall
also be filed under seal.

(c) A Chamber may hold a hearing on a motion or request under subparagraph (a),
which hearing shall itself be conducted in camera, to determine whetherto order measures to
prevent the release to the public or press and information agencies, of the identity or the
locationofavictim,awitnessor other person at riskon account of testimony givenby awitness
or witnesses, by ordering, inter alia:

(i)  Thatthename of thevictim, witness orotherpersonatriskonaccount of testimony
given by a witness or witnesses, or any information which could lead to his or her
identification, be expunged from the Chamber’ s public records;

(i) That the Prosecutor, the defence or any other person or party involved in the
proceedings be prohibited from disclosing such information to athird party;

(iii) That testimony be presented by electronic or other special means, including the
useoftechnicalmeansenablingthe alteration of pictures or voice, theuseofaudio-visual
technology (in particular videoconferencing and closed-circuit television) and the
exclusive use of the sound media;

(iv) Thatapseudonymbeused foravictim,awitnessorotherpersonatriskonaccount
of testimony given by awitness or witnesses; or

(v) That aChamber conduct part of its proceedings in camera.

Rule6.29
Special measur es

(@) Uponthemotion of the Prosecutororthedefence,or upon therequestof awitness
or avictimor his or herlegal representative participating in the proceedings pursuant to rules
Xto XX oronits own motion,and after having consulted withthe Victims and Witnesses Unit,
as appropriate, a Chamber may, taking into account the views of the victim or witness, order
special measures such as but notlimitedtomeasures to facilitate the testimony of atraumatized
victim or witness, a child, an elderly person or avictim of sexual violence, pursuant to article
68, paragraphs 1and 2. The Chamber shall obtain the consent of the personin respect of whom
the special measure is sought prior to ordering the special measure.

(b) A Chamber may hold a hearing on a motion orarequest under subparagraph (a),
if necessary in camera or ex parte, to determine whether to order any such special measure,
including but not limited to an order that a counsel, alegal representative, a psychologist or
afamily member be permitted to attend during the testimony of the victim or the witness.

(c) Forinter partesmotionsor requests filed under this rule, the provisions of rule 6.28,
subparagraph (b) (ii) to (iv), shall apply mutatis mutandis.
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(d) A motionorrequestfiledunderthisrule may be filed under seal, and if so filed shall
remain sealed until otherwise ordered by a Chamber. Any responses to inter partes motions
or requests filed under seal shall also be filed under seal .

(e) Takinginto considerationthat violationsof the privacy of awitnessor victim may
create risk to his or her security, a Chamber shall be vigilant in controlling the manner of
guestioningawitnessorvictimso as to avoid any harassment or intimidation, paying particul ar
attention to attacks on victims of crimes of sexual violence.

(f)  Agreementson relocation and provision of support services ontheterritory of a
Stateoftraumatizedorthreatened victims, witnesses and others at riskon account of testimony
given by awitnessor witnesses may be negotiated with the States by the Registrar on behal f
of the Court. Such agreements may remain confidential %

Rule 6.30
Participation of victims in the proceedings

Rule[A]

1 In order to present their views and concerns,®® victims, or persons acting with their
consent, shall make written application to a Chamber of the Court. Subject to the provisions
oftheStatute,inparticulararticle68,paragraph 1, the written application shall be communicated
to the Prosecutor and the defence, who shall at all times be entitled to reply within a period of
time to be set by the Chamber in question.

The Chamber shall specify the proceedings and manner in which participation is
considered appropriate.

2. A Chamber of the Court,on its own initiative or on the application of the Prosecutor or
the defence, may reject the application of the victimsif it considersthat the criteria set forth
in article 68, paragraph 3, are not fulfilled. A victimwhosewritten application has been rejected
by a Chamber of the Court may file a new application later in the proceedings.

Rule[B]

1 Subjecttotheprovisionsof rule [A], paragraph 1, avictim shall be freetochoosealegal
representative.

Where there are anumber of victims the Chamber may, for the purposes of ensuring the
effectivenessoftheproceedings,requestthevictims orparticulargroupsof victims, if necessary
withtheassistanceoftheRegistry,to chooseacommon legal representativeorrepresentatives.

If the victims are unable to choose a common representative or representatives, the
Chamber may ask the Registry to appoint one or more legal representatives.

2. A person shall be qualifiedto bealegal representative of avictimif heor sheis admitted
to the practice of law in a State or is a Professor of Law at a university.

3. In facilitating the coordination of victim representationin accordance with paragraph 1
of thisrule, the Registry may provide assistance, inter alia, by referring the victims to a list
of lawyers, maintained by the Registry, and also including financial assistance.

o4 Subparagraph (f) of rule 6.29 may be better placed in Part 4 of the Rules of Procedure and Evidence.
95 These rules will need to be reconsidered in the light of any definition of “victims”.
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A victimor group of victims who lackthe necessary meansto pay foran appointed legal
representative may apply to the Registry forassistance, inter alia, by making available a lawyer
from the Registry, and also including financial assistance.

4, The Chamber and the Registry shall take all reasonable steps to ensure that in the
selection of legal representatives, the distinct interests of the victims, particularly as provided
in article 68, paragraph 1, are represented and that any conflict of interest is avoided.

Rule[C]

1 In accordance with the ruling given underrule A, alegal representative of avictim shall
be entitledtoattendand participateinthe hearings unlessthe Chamber concerned rules, giving
grounds,that therepresentative's intervention should be confined to thedepositionofwritten
observations.

When a hearing isin progress, the Prosecutor and the defence must be able to reply to
the oral interventions of the victim’s legal representative.

If the legal representative of avictim submits awritten request, the Prosecutor and the
defence shall be allowed to reply within a period of time to be set by the Chamber.

2. When alegal representative attendsand participates in accordance with paragraph 1 of
this rule,and wishes to question awitness, expert or the accused, thel egal representative must
make applicationto the Chamber. The Chamber may require the legal representativeto provide
awritten note of the questions and in that case the questions shall be communicated to the
Prosecutor,%® who shall be allowed to make observations within aperiod of time set by the
Chamber. The Chamber shall then issue aruling on the request taking into account the stage
of the proceedings, the rights of the accused, the interests of witnesses, the need for afair,
impartial and expeditioustrial andin order to give effect to article 68, paragraph 3. The ruling
may include directions on the manner and order of the questions and the production of
documents in accordance with the powers of the Chamber under article 64. The Chamber may
if it considers it appropriate put the question to the witness, expert or accused on behal f of the
victim’slegal representative.

3. For a hearing limited to reparationsunder article 75, the restrictions on questioning by
the legal representative set forth in paragraph 2 of thisrule shall not apply. In that case, the
legal representative may, with the permission of the Chamber concerned, question witnesses,
experts and the person concerned.

Rule 6.31
Reparations tovictims

Rule A. Procedur e upon request

(a8 A victim’'srequest for reparations under article 75 shall be made in writing or in
electronic form and filed with the Registrar. It shall contain at |east the following particulars:

— Informationregarding the identity and address of the claimant, subject to any protective
measures ordered by the Court;

— A description of theinjury, loss or harm caused by the person or personsnamedin the
charges;

% Consideration needs to be given as to whether it is necessary to consult the defence in appropriate cases.
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Where restitution of assets, property or other tangible itemsis sought, a description of
them;

Claims for compensation;

Claims for rehabilitation and other forms of remedy;

Any relevant supporting documentation,including names and addresses of witnesses.

(b) Unlessthepersonis not at the seat oftheCourt and cannot belocated, the request
shall be notified to the person or persons named in the request, and to any other interested
persons and any interested States.

Those notified have the right to respond to the request.

Rule B. Procedure on the motion of the Court

(@) In caseswhere the Court decides to proceed on its own motion pursuant to article
75, paragraph 1, it shall ask the Registrarto notify its decision to the person or persons agai nst
whomthe Court is considering making adetermination, to victims to the extent possible,toany
interested persons and to any interested States.

Those notified have the right to make observations.

(b) If, as aresult of notification under paragraph (a), a victim makes a request for
reparations, that request will be determined as if it had been brought under rule A.

Rule C. Publication of proceedings

(&) Without prejudice to any otherrules on notification of proceedings, the Registrar
shall, having regard to any information provided by the Prosecutor and insofar as practicable,
take all thenecessary measures to give adequate publicity of proceedingsbefore the Court to
victims to the extent possible,ortheirlegalrepresentatives,tointerested personsandinterested
States.

(b) Intakingthemeasuresdescribedinparagraph (a), the Court may seekinaccordance
with Part 9 the cooperation of relevant States Parties, and seek the assi stance of organs of the
UnitedNations,intergovernmental ornon-governmental organizationsinordertogivepublicity
to the proceedings before the Court as widely as possible and by all possible means.

Rule D. Assessment of reparations

(@ The Court may award reparations on anindividualized or collective basis, taking
into account the scope and extent of any damage, loss and injury.

(b) Attherequest of victims or their legal representatives, or at the request of the
convicted person, or on its own motion, the Court may appoint appropriate experts to assist
it in determining the scope, extent of any damage, loss and injury to, or in respect of victims
andtosuggestvariousoptionsconcerningthe appropriatetypes and modalitiesof reparations.

RuleE. Trust Fund

(& Inmakingan orderforreparationsto beawardedthroughtheTrustFund,the Court
may take into account, inter alia, the number of the victims and the scope, forms and modalities
of reparations.

(b) TheCourt may orderthat an award of reparationsbe madethrough the Trust Fund
to an international or national organization approved by the Court to cooperate or assist the
Fund.
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(c) The Court may, at any time before it has made a determination relating to
reparations, order the Trust Fund to provide interim relief to victims, such as medical or
psychological attention or other humanitarian assistance.”

Rule F. Evidence and standard of proof for reparations

N.B. Thereisaneed for further discussion on the necessity and, if so, on the contents of this
rule®

Rule G. Procedure under articles 57, paragraph 3 (€), and 75, paragraph 4

(&) ThePre-Trial Chamber, pursuanttoarticle57, paragraph 3(e), orthe Trial Chamber,
pursuant to article 75, paragraph 4, may, on its own motion or at the request of the Prosecutor
or at the request of the victims or their legal representatives who have made a request for
reparationsorwho have givenanundertaking to do so, hold proceedingsin orderto determine
whether measures should be requested.

(b) The Registrar shall providenotification of the proceedings to the person against
whomarequestis madeor any interested personsor any interested States, unlesstherelevant
Chamber determines that the notification could jeopardize the effectiveness of the measures
requested.

If any such notification is made, the persons or States shall have the right to make
observations.

(c) Ifanorderis madewithout notification,the Court shall as soon as practicable hold
an inter partes hearing to enable any personsagainstwhomarequestis madeor any interested
persons or any interested States to make observations to the effect that the order should be
revoked or otherwise modified.

Rule6.X
Place of the proceedings®

(@) The Court may, in a particular case, where it considers that it would be in the
interests of justice, decide to sit in a State other than the host State.

(b) Anapplicationforchangingthe place where the Court sits may befiled at any time
after the initiation of an investigation, either by the Prosecutor, the defence or by a majority
of the judges of the Court. Such an application or recommendation shall be addressed to the
Presidency. It shall be made in writing and specify in which State the Court would sit. The
Presidency shall satisfy itself of the views of the relevant Chamber.

97
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99

Further discussion is needed to clarify under which circumstances the Court should provide interim relief
to victims. It could also be necessary to find a way to avoid conflicts between the Trust Fund and the
Victims and Witnesses Unit. Consideration should also be given to the consequences of interim relief in
cases where the Court ultimately makes no finding of guilt and consequently is unable to order
reparations and whether receiving this kind of relief could create the gppearance of bias on the part of a
potential witness.

In order to award reparations, there must be a conviction. Once there is a conviction the question arises
as to what standard of proof the Court needs to use in order to make its findings on all aspects of the
reparations, especially regarding causation, types and quantum of reparations.

This rule does not affect whether the judges can travel outside the seat of the Court for other purposes.
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(c) ThePresidency shall consult the Statewhere the Court intends to sit. If that State
S0 agrees, the decision tosit in aState otherthan the host State shall be taken by the judges,
at a plenary meeting, by atwo-thirds majority.

[(d) deleted]'®

[I1. Offencesagainst the administration of justice under
article 70 (rules6.32t0 6.39)

Rule 6.32
Exer ciseof jurisdiction®

(&) TheCourt shall havethe primary power to exercisejurisdictionin cases envisioned
under article 70 in the case of a positive jurisdictional conflict with the host State. The Court
shall give sympathetic considerationto arequestfromthe host State forawaiver of its primary
power to exercise jurisdiction in cases where the host State considers such awaiver to be of
particular importance.

(b) Inothercases,inmakingadecisionwhetherornot to exercisejurisdiction,theCourt
may consider, in particular:

() Theavailability and effectiveness of prosecution in a State Party;

(i)  The seriousness of an offence;

(iii) Thepossible joinderof charges under article 70 with charges under articles 5to 8;
(iv) The need to expedite proceedings;

(v) Linkswith an ongoing investigation or atrial before the Court; and

(vi) Evidentiary considerations.

(c) IftheCourt decides not to exerciseitsjurisdiction, it may request a State Party to
exercise jurisdiction pursuant to article 70, paragraph 4.

(d) Beforedecidingwhetherto exercisejurisdiction,the Court may consult with States
Parties that may have jurisdiction over the offence.

100 Matters relating to the privileges, immunities and facilities set forth in article 48 should be dealt with in
the agreement on the privileges and immunities of the Court, or in a special agreement with the State
receiving the Court.

This rule replaces the proposal in document PCNICC/1999/WGRPE/DP.31, which itself replaces the
proposals contained in documents PCNICC/1999/WGRPE/DP.27 (in part) and
PCNICC/1999/WGRPE/DP.29. It also replaces rule 6.34 in document PCNICC/1999/WGRPE/RT.5.

101
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Rule6.33
Application of the Statute and Rules!®

192 This rule replaces rules 6.27 and 6.28 in document PCNICC/1999/WGRPE/RT.5 and the proposed

amendment to rule 6.32 in document PCNICC/1999/WGRPE/DP.27.
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(@ Unlessotherwiseprovided in paragraphs(b)and (c) of this rule, rule 6.32and rules
6.34 t0 6.39, the Statute and Rules of Procedure and Evidence shall apply mutatis mutandis to
the Court’ s investigation, prosecution and punishment of offences defined in article 70.1®

(b) The provisions of Part 2, and any rules thereunder, shall not apply, with the
exception of article 21.

(c) The provisions of Part 10, and any rules thereunder, shall not apply, with the
exception of articles 103, 107, 109 and 111.

Rule6.34
Statute of limitationt® 1

(a) Offencesdefined in article 70 shall be subject to aperiod of limitation of (x) years
from the date on which the offence was committed, provided that during this period no
investigation or prosecution has been initiated.

Thestatute of limitation shall beinterrupted, if an investigation or prosecution has been
initiated during this period, either before the Court or by a State Party with jurisdiction over
the case pursuant to article 70, paragraph 4 (a).

(b) Enforcement of sanctionsimposed with respect to offences defined in article 70
shall be subject to a period of limitation of (x) years from the date on which the sanction has
become final.

The statute of limitation shall beinterrupted with the detention of the convicted person
or while the person concerned is staying outside the territory of the States Parties.

Rule 6.35
I nvestigation, prosecutionand trial'®

(&) TheProsecutormayinitiateand conductinvestigationswithrespecttotheoffences
defined in article 70, on his orherown initiative,on the basis of information communicated by
a Chamber of the Court or any reliable source.!””

(b) Articles 53 and 59, and any rules thereunder, shall not apply.1®

(c) Forpurposesofarticle6l,thePre-Trial Chambermay makeany of thedeterminations
set forthinthatarticleonthebasis of writtensubmissions,without ahearing, unlesstheinterest
of justice otherwise requires.

103 Thig rule, as well as other rules relating to article 70, will need to be revised after al the rules in the Rules
of Procedure and Evidence have been completed.

104 Thisrule replaces the proposal in document PCNICC/1999/WGRPE/DP.25.

105 The statute of limitation is intended to apply only when the Court chooses to exercise jurisdiction in
accordance with rule 6.32. Further, it is not meant to affect the right to seek revision in accordance with
article 84. Consideration should be given whether these issues need to be reflected in the rule. The
guestion was also raised as to how the initiation of an investigation before the Court should be
established.

16 Thisruleisa reproduction of rule 6.30 in document PCNICC/1999/WGRPE/RT.5.

107 Consideration should be given to whether further preconditions or procedural steps are called for.

108 consideration should be given as to whether article 54, paragraph 2 (b), should also be excluded.
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(d) Withtheconsentofall parties,aTrial Chamber may, as appropriate, directthat there
be joinder of charges under article 70 with charges under articles 5 to 8.

Rule 6.36
Penalties'®

(@) The fine imposed under article 70, paragraph 3, may not exceed (x) euros, or the
equivalent amount in any other currency.

(b) Each offence may be separately fined, and those fines may be cumul ative.

(c) Article 77,and any rules thereunder, shall not apply, with the exception of an order
of forfeitureunderarticle 77,paragraph 2 (b), which may be ordered in addition to imprisonment
or afine imposed for an offence as defined in article 70, paragraph 1 (f).1%°

Rule 6.37
I nter national cooper ation and judicial assistancett

(&) Withregard to offences under article 70, the Court may request a Stateto provide
any form of international cooperation or judicial assistance corresponding to those forms set
forthin Part 9. 1n any such request, the Court shall indicate that the basis for the request is an
investigation or prosecution of offences under article 70.

(b) The conditionsfor providing international cooperation or judicial assistance to
the Court withrespecttooffencesunderarticle 70shall bethoseset forthin article 70, paragraph
2.

Rule 6.38
Nebisin idem2

In respect of offences under article 70, no person shall be tried before the Court with
respect to conduct which formed the basis of an offence forwhichtheperson has already been
convicted or acquitted by the Court or another court.

Rule 6.39
Immediate arr est!3

Inthe caseof an alleged offence under article 70 committed in the presence of aChamber
of the Court, the Prosecutor may orally request that Chamber to ordertheimmediatearrest of
the person concerned.

109
110

111
112
113

This rule replaces rule 6.32 in document PCNICC/1999/WGRPE/RT.5.

Consideration should be given as to whether this provision should apply also to bribery of a person not
being an official of the Court.

This rule replaces rule 6.33 in document PCNICC/1999/WGRPE/RT.5.

This rule replaces rule 6.35 in document PCNICC/1999/WGRPE/RT.5.

This rule replaces rule 6.36 in document PCNICC/1999/WGRPE/RT.5.
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V. Misconduct beforethe Court under article 71 (rules6.40
to 6.42)w

Rule 6.40
Disruption of proceedings

Having regard to article 63, paragraph 2, the presiding judge of the Chamber of the Court
dealing with the matter may, after giving a warning, order a person disrupting the Court’s
proceedings to leave or be removed from the courtroom, or, in case of repeated misconduct,
permanent or temporary interdiction from attending the proceedings.

Rule 6.41
Refusal to comply withadirection by the Court

(& Whenthemisconductconsistsofdeliberaterefusalto comply withanoral orwritten
direction by the Court,not coveredby rule6.40, and that direction is accompanied by awarning
of sanctionsin case of breach, the presiding judge of the Chamber of the Court dealing with
the matter may order the permanent or temporary interdiction from the proceedings or, if the
misconduct is of a more serious nature, impose afine.

(b) I the person committing misconduct as described in paragraph (a)is an official of
the Court,or adefence counsel, or alegal representative of victims, the presiding judge of the
ChamberoftheCourt dealingwith the mattermay al soorderpermanent ortemporary interdiction
fromthe exerciseof the person’ s function before the Court orany otheradministrativesanction
as provided for in rules (x) to (xx).1*°

(c) A fineimposed under paragraph (a) or (b) of thisrule shall not exceed (x) euros,
or the equivalent amount in any currency, provided that in cases of continuing misconduct,
anew fine may be imposed on each day that the misconduct continues, and such fines shall
be cumulative.

(d) Thepersonconcerned shall begivenan opportunity to be heard before asanction
for misconduct as described in thisrule isimposed.

Rule 6.42
Concurrence

If aconduct coveredby article71al soconstitutes oneoftheoffences defined in article 70,
the Court shall proceed in accordance with article 70 and rules 6.32 to 6.39.

114

115

Rules 6.40 and 6.41 replace rules 6.38 and 6.39 in document PCNICC/1999/WGRPE/RT.5 and rule 6.42
is a reproduction of rule 6.40 in the same document.
Reference is to rules on administrative sanctions underpinning Part 4 of the Statute.
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Part 7
Penalties

Rulesrelatingto article 77 (Applicable penalties), article 78
(Deter mination of sentence) and article 79 (Trust Fund)

Rule7.1

1 Inits determination of the sentence pursuant to article 78, paragraph 1, the Court shall:

(a) Bearinmindthat thetotality of any sentence of imprisonment and fine, as the case
may be, imposed under article 77 must reflect the cul pability of the convicted person;

(b) Balanceall the relevant factors,including any mitigating and aggravating factors
and consider the circumstances both of the convicted person and of the crime;

(c) Inaddition to the factors mentionedin article 78, paragraph 1, give consideration,
inter alia, to the extent of the damage caused, in particular the harm caused to the victims and
theirfamilies,thenature of the unlawful behaviourandthemeansempl oyedto executethecrime;
the degree of participation of the convicted person; the degree of intent; the circumstances
of manner, time and location; and the age, education, social and economic condition of the
convicted person.

2. In addition to the factors mentioned above, the Court shall take into account, as
appropriate:
(&) Mitigating circumstances such as:

(i)  Thecircumstances falling short fromconstitutinggroundsforexclusionof criminal
responsibility, such as substantially diminished mental capacity or duress;

(i)  The convicted person’s conduct afterthe act,including any efforts by the person
to compensate the victims and any cooperation with the Court;

(b) Asaggravating circumstances:

(i)  AnyrelevantpriorcriminalconvictionsforcrimesunderthejurisdictionoftheCourt
or of asimilar nature;

(i)  Abuse of power or official capacity;
(iii) Commission of the crime where the victim is particularly defenceless;

(iv) Where the crime was committed with particular cruelty or there were multiple
victims;

(v) Commission of the crime for any motive involving discrimination on any of the
groundsreferred to in article 21, paragraph 3, of the Statute;

(vi) Other circumstances which, although not enumerated above, by virtue of their
nature are similar to those mentioned.

3. Lifeimprisonment may beimposed when justified by the extreme gravity of the crime and
the individual circumstances of the convicted person, as evidenced by the existence of one
or more aggravating circumstances.
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Rule7.2

1. In determining whetherto orderafineunderarticle 77, paragraph 2 (a), and in fixing the
amount of thefine, the Court shall determinewhetherimprisonment is asufficient penalty. The
Court shall take into due consideration the financial capacity of theconvicted person,including
any orders forforfeiture in accordancewith article 77, paragraph 2 (b), and, as appropriate, any
ordersforreparationinaccordancewitharticle 75. The Court shall take into account, in addition
to the factorsreferred to in rule 7.1, whether and to what degree the crime was motivated by
personal financial gain.

2. A fineimposed under article 77, paragraph 2 (a), shall be set at an appropriate level. To
this end, the Court shall, in addition to the factors referred to above, in particular take into
considerationthe damageand injuries caused as well as the proportionate gainsderived from
the crime by the perpetrator. Under no circumstances may the total amount exceed 75 per cent
of thevalueof the convicted person’ sidentifiableassets,liquid orrealizable,and property, after
deduction of an appropriate amount that would satisfy the financial needs of the convicted
person and his or her dependants.

3. Inimposingafine,theCourt shall allowtheconvicted person areasonabl e period inwhich
to pay the fine. The Court may provide for payment of alump sum or by way of installments
during that period.

4, In imposing afine,the Court may,as an option, cal cul ateit according to asystemof daily
fines.Insuchcases,the minimumduration shall be 30day sandthemaximumdurationfiveyears.
The Court shall decidethetotal amount in accordance with paragraphs 1 and 2 of thisrule. It
shall determine the amount of daily payment in thelight of theindividual circumstances of the
convicted person, including the financial needs of his or her dependants.

5. If the convicted persondoes not pay the fineimposed in accordancewiththe conditions
set above, appropriate measures may be taken by the Court pursuant to rule [...] and in
accordance with article 109 of the Statute. Where, in cases of continued willful non-payment,
the Presidency, on its own motion or on the request of the Prosecutor, is satisfied that all
available enforcement measures have been exhausted, it may as alast resort extend the term
of imprisonment for a period not to exceed a quarter of such term or five years, whichever is
less. In the determination of such period of extension, the Presidency shall take into account
the amount of the fine, imposed and paid. Any such extension shall not apply in the case of
life imprisonment. The extension may not lead to a total period of imprisonment in excess of
30 years.

6. In order to determine whether to order an extension and the period involved, the
Presidency shall hold sessionincameraforthepurposeof obtaining the views of the sentenced
person and theProsecutor. Thesentenced personshall havetherighttobe assisted by counsel.

7. Inimposing afine, the Court shall warn the convicted personthat failureto pay thefine
in accordance with the conditions set out above, may result in an extension of the period of
imprisonment as described in thisrule.

Rule7.3

1 Inaccordancewith article 76, paragraphs2and 3and rules 6.1 (d) and 6.21, at any hearing
to consider an order of forfeiture, a Chamber of the Court shall hear evidence as to the
identification and location of specific proceeds, property or assets which have been derived
directly or indirectly from the crime.
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2. If before or during the hearing, a Chamber of the Court becomes aware of any bonafide
third party who appears tohaveaninterestin relevant proceeds, property or assets, it may give
notice to that third party.

3. The Prosecutor, the convicted person and any bonafide third party withan interest in
the relevant proceeds, property or assets may submit evidence relevant to the issue.

4, After considering any evidence submitted, a Chamber of the Court may issue an order
of forfeiture inrelationto specific proceeds, property or assets if it is satisfied that these have
been derived directly or indirectly from the crime.

Rule7.4

Before making an order pursuant to article 79, paragraph 2, aChamber of the Court may
request the representatives of the Fund to submit written or oral observationstoit.
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Part 8
Appeal and revision

Section 1
General provisions

Rule 8.1
Rulesgoverning proceedingsin the Appeals Chamber

RulesY to YY governing proceedings and the submission of evidence in the Pre-Trial
and Trial Chambers shall apply mutatis mutandisto proceedings in the Appeals Chamber.

Section 2
Ordinary appeal proceedings

Rule 8.2
Notice of appeal

(@) Subject to sub-rule (b), an appeal against a decision given under article 74, a
sentence given under article 76 or an order given under article 75 may be filed not more than
15 days from the date on which the party filing the appeal is notified of the decision, the
sentence or the order.

(b) TheAppeals Chamber may extend the periodsetoutinsub-rule(a),forgood cause,
upon the application of the party seeking to file the appeal .

(c) Thenotice of appeal shall be filed with the Registrar.

(d) Ifanotice of appeal isnot filed as set out in sub-rules (a) to (c), thedecision,the
sentence or the order of the Trial Chamber shall become final.

Rule 8.3
Procedure for the appeal

(@) Upon thefilingof anotice of appeal underrule 8.2, the Registrar shall transmit the
trial record to the Appeals Chamber.

(b) The Registrar shall notify all parties who participated in the proceedings before
the Trial Chamber that a notice of appeal has been filed.

(c) Proceedings before the Appeals Chamber shall take place in accordance with the
relevant provisions of Parts 6 and 8 of the Statute and rules Y to Y'Y.16

116

Rules Y to Y'Y will be the rules governing the conduct of the trial for decisions on culpability, sentencing
and reparations.
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Rule8.4
Discontinuance of the appeal

(@) Any party who has filed anotice of appeal may at any time file with the Registrar
awritten notice of discontinuance of appeal. The Registrar shall informthe other parties that
such anotice has been filed.

(b) If the Prosecutor has filed a notice of appeal on behalf of aconvicted personin
accordance with article 81, paragraph 1 (b), before filing any notice of discontinuance the
Prosecutor shall obtain the written consent of the convicted person to thefilingof any notice
of discontinuance.

(c) A notice of discontinuance shall take effect on the date it is filed.

Rule8.5
Judgement on appeals against orders under article 75

(@) The Appeals Chamber may confirm, reverse or amend an order appeal ed against
under article 82, paragraph 4, or may order a new hearing under article 75.

(b) Thejudgementofthe Appeals Chambershall bedeliveredinaccordancewitharticle
83, paragraph 4.

Section 3
Simplified appeals proceedings

Rule 8.6
Notice of appeal against decisons under article 81 (3) (¢) (ii) and article 82

(1) (@), (b) or (c)

(@) Anappeal may befiled under article 81, paragraph 3 (c) (ii), or under article 82,
paragraph 1(a), (b) or (c), not more than (X) days fromthedate upon whichtheparty filingthe
appeal is notified of the decision.

(b) Rule 8.2, subparagraphs (c) and (d), shall apply to an appeal filed under
subparagraph (a).

Rule8.7
L eave to appeal under article 82 (1) (d) and article 82 (2)

(@) Whenaparty wishes to appeal adecisionunderarticle82,paragraph1(d), or article
82, paragraph 2, that party shall, within (X) daysofbei ngnotifiedof that decision,makeawritten
application to the Chamber which gave the decision, setting out the reasons for the request
for leave to appeal .18

U7 1tis suggested that the period in which to file the notice of appeal may be shorter than in the case of

ordinary appeals proceedings. A five-day period could serve as the basis for discussion.

18 Once again, it will be necessary to decide on the period in which this application must be made.
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(b) The Chamber shall render a decision and shall notify all parties who participated
in the proceedings that gave rise to the decision referred to in subparagraph (a).

Rule8.8
Procedure for appeals under article 81 (3) (c) (ii) and article 82 (1) and (2)

(&) Assoonasanotice of appeal has been filed under rule 8.6 or as soon as leaveto
appeal has been granted under rule 8.7, the Registrar shall transmit to the Appeal s Chamber
therecord of the proceedings of the Chamber that made the decision that is the subject of the
appeal.

(b) TheRegistrarshall give notice of the appeal to all parties who participated in the
proceedings before the Chamber that gave the decision that is the subject of the appeal.

(c) Within (X) days of the notice of appeal being filedin accordance with rule 8.6 or
leave to appeal being granted in accordancewithrule 8.7, a hearing shall be convened before
the Appeals Chamber to fix the procedural arrangements for the hearing of the appeal.

(d) The partiesinvolved in anappeal under article 81, paragraph 3(c) (ii), or article 82,
paragraphs 1 or 2, may submit observations during the hearing, and may in addition submit
observationsin writing unless the Appeals Chamber orders otherwise.

(e) Anappeal underarticle 81, paragraph 3(c) (ii), or article 82, paragraphs 1 or 2, shall
be heard as expeditiously as possible.

(f) At the commencement of the hearing, the party bringing the appeal may request
that the appeal have suspensive effect in accordance with article 82, paragraph 3.

Rule8.9
Discontinuance of the appeal

Any party who has filed a notice of appeal under rule 8.6 orwho has obtained theleave
of aChamberto appeal a decision under rule 8.7 may file with the Registrar a written notice of
discontinuance of the appeal . The provisionsof rule 8.4,subparagraphs(a) and (c), shall apply
mutatis mutandis to a notice filed under thisrule.

Rule 8.10
Judgement on appeals under article 81 (3) (¢) (ii), article 82 (1) or article 82

2

(@) TheAppeals Chamber may confirm, reverse or amend a decision appeal ed agai nst
under article 81, paragraph 3 (c) (ii), article 82, paragraph 1, or article 82, paragraph 2.

(b) Thejudgement of theAppeals Chambershall bedeliveredinaccordancewitharticle
83, paragraph 4.
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Section 4
Revision of conviction or sentence

Rule8.11
Applicationfor revision

(& Anapplicationforrevision provided forin article 84, paragraph 1,shall beinwriting
and shall set out the grounds on which the revision is sought. It may be accompanied by
supporting material .

(b) The determination on whether the application is meritorious shall be taken by a
majority of the judges of the Appeals Chamber and shall be supported by reasonsin writing.

(c) Notification of the decision shall be sent to the applicant and, as far as possible,
to all the parties having participated in the proceedings.

Rule8.12
Deter minationonrevision

(@) Atadatewhichit shall determine and shall communicate to the applicant and to
al the parties having received anotification under rule 8.11(c),therelevant Chamber shall hold
a hearing to determine whether the conviction or sentence should be revised.

(b) For the conduct of the hearing, the relevant chamber shall exercise, mutatis
mutandis, al the powers of the Trial Chamber pursuant to Part 6 of the Statute and rules 6.1
t0 6.45.

(c) The determination on revision shall be taken by a majority of the judges of the
Chamber and shall be supported by reasons in writing.

Section 5
Compensation to an arrested or convicted person

Rule8.13

(& Anyonewishingto obtain compensation onany ofthegroundsindicatedin article
85shall submit arequest,inwriting,tothe Presidency who shall designate achamber composed
of threejudges of the Court to considertherequest.Noneofthesejudges may have participated
in any earlier judgement of the Court regarding the person making the request.

(b) Therequest for compensation shall be submitted not more than six months from
the date the person making the request was notified of the Court’s decision concerning:

()  Theunlawfulness of the arrest or detention under article 85, paragraph 1;
(i) Thereversal of the conviction under article 85, paragraph 2;

(iii) The existence of a grave and manifest miscarriage of justice under article 85,
paragraph 3.

(c) The request shall indicate the grounds and the amount of compensation being
requested, and shall contain all the elements justifying the request and the amount requested.
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(d) The person requesting compensation shall be entitled to legal assistance when
submitting the request.

Rule8.14

(&) Therequest for compensation and any other written observation by the person
filing the request shall be transmitted to the Prosecutor, who shall have an opportunity to
respond in writing. Any observation by the Prosecutor shall be notified to the person filing
the request.

(b) The Chamber designated under rule 8.13 (a) shall hold a hearing to permit the
submission of the written observations by the Prosecutor and the person filing the request.
A hearing must be held if the Prosecutor or the person filing the request so requests.

(c) Thedecision shall be adopted by a majority, shall berecorded in writingand shall
contain the conclusions. The decision shall be notified to the Prosecutor and to the person
filing the request.

Rule8.15

In establishing the amount of the compensation in conformity with article 85, paragraph
3, the Chamberdesignated underrule 8.13 (a) shall take into consideration the consequences
whichthe grave and manifest miscarriage of justice has had for the personal, family, social and
professional situation of the person filing the request.
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Part 9
| nter national cooper ation and judicial assistance

Rulesrelating to article 87 (Requestsfor cooper ation:
general provisions)

Rule9.1

Organs of the Court responsible for the transmission and receipt of any
communications relating to inter national cooper ation and judicial
assistance

(& Uponandsubsequent tothe establishment of the Court, the Registrar shall obtain
fromthe Secretary-General of the United Nations any communication made by States pursuant
to article 87, paragraphs 1 (a) and 2.

(b) The Registrar shall transmit the requests for cooperation made by the Chambers
oftheCourt andshall receivetheresponses, information and documents fromrequested States.
The Officeof the Prosecutor shall transmit the requests for cooperation by the Prosecutor and
shall receive the responses, information and documents from requested States.

(c) TheRegistrar shall be therecipient of any communication fromStates concerning
subsequent changesinthedesignationofthenational channels chargedwithreceivingrequests
for cooperation, as well as of any change in the language in which requests for cooperation
should be made, and shall, upon request, make such information available to States Parties as
may be appropriate.

(d) The Registrarshall transmit any such communications referred to in sub-rules (a)
and (c), as appropriate, to the Presidency or the Office of the Prosecutor, or both.

Rule9.2
Channds of communication

(@) Communicationsconcerningthenational authority chargedwithreceivingrequests
for cooperation made upon ratification, acceptance, approval or accession shall provide al
relevant information of such authorities.

(b)  Whenanintergovernmental organizationis asked to assistthe Court under article
87, paragraph 6, the Registrar shall, when necessary, seek the advice of its designated channel
of communication and obtain all relevant information thereon.

Rule9.3
L anguage nominatedby States Partiesunder article 87, paragraph 2

(@) When arequested State Party has more than one official language, it may indicate
upon ratification, acceptance, approval or accession that requests for cooperation and any
supporting documents can be drafted in any one of its official languages.

(b)  Whentherequested State party has not chosenalanguageforcommunicationwith
theCourt uponratification,acceptance,accessionorapproval, therequest for cooperationshall
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either be in orbe accompanied by atranslation into one of the working languages of the Court
pursuant to article 87, paragraph 2.

Rule9.4
L anguage of requests dir ectedto Statesnot party tothe Statute

When aStatenot party totheStatutehas agreed to provide assi stance to the Court under
article 87, paragraph 5, and has not made achoice of language for such requests, the requests
for cooperation shall either be in or be accompanied by atranslation into one of the working
languages of the Court.

Rule 9.5
Changesin the channels of communicationor the languagesof requests for
cooper ation

(@) Changes concerning the channel of communication or changes to the language
of aState has nominated under article 87, paragraph 2,shall benotifiedtotheRegistrarin writing
at the earliest opportunity.

(b) Suchchanges shall take effect in respect of requests for cooperation made by the
Court at atime agreed between the Court and the Stateor, in the absence of such an agreement,
45days after the Court has received notification, and in all cases without prejudiceto current
requests or requests in progress.

Rulesrelating to article 89 (Surrender of personsto the
Court)

Rule 9.6
Challenge to admissibility of a case before anational court

When a situation described in article 89, paragraph 2, arises, and without prejudice to
the provisions of article 19 and of rules (n) to (mm) on procedures applicable to challenges to
the jurisdiction of the Court or the admissibility of a case, the Chamber of the Court dealing
with the case, if the admissibility ruling is still pending, shall take steps to obtain from the
requested State all the relevant information about the ne bisinidem challenge brought by the
person.

Rule9.7
Request for transit under article 89, paragraph 3 (e)

(@ In situations described in article 89, paragraph 3 (e), the Court may transmit the
request for transit by any medium capabl e of delivering awritten record.

(b)  Whenthetimelimit provided for in article 89, paragraph 3 (€), has expired and the
concerned person has been released, such arel easeiswithout prejudiceto asubsequent arrest
of the concerned person in accordance with the provisions of article 92 or article 89.
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Rule 9.8
Possible temporary surrender

Followingtheconsultationsreferredtoin article 89, paragraph 4, the requested State may
temporarily surrender the person sought in accordance with conditions to be determined
between the requested State and the Court. In such casethe person shall be kept in custody
during his or her presence before the Court andshall betransferred to therequested Stateonce
his or her presence before the Court is nolongerrequired, at the latestwhen the proceedings
have been completed.

Rule 9.9
Arrangementsfor surrender

(&) Therequested Stateshall immediately inform the Registrar when thepersonsought
by the Court is available for surrender.

(b) Thepersonshall besurrenderedto the Court by the date and in the manner agreed
upon between the authorities of the requested State and the Registrar.

(c) If circumstances prevent the surrender of the person by the date agreed, the
authorities of the requested State and the Registrar shall agree upon a new date and manner
by which the person shall be surrendered.

(d) TheRegistrarshall maintain contact withthe authorities of the host Stateinrelation
to the arrangements for the surrender of the person.

Rulerelatingto article 90 (Competing requests)

Rule9.10
Competing requestsin the context of a challenge to the admissibility of the
case

In situations described in article 90, paragraph 8, the requested State shall provide the
notification of its decision to the Prosecutor, who shall act, if necessary, in accordance with
article 19, paragraph 10.1%°

Rulerelatingto article 91 (Contents of request for arrest and
surrender)

Rule9.11
Trandation of documents accompanying request for surrender

For the purposes of article 67, paragraph 1 (a), and in accordance withrule 5.15 (a), the
request under article 91 shall be accompanied, as appropriate, by atranslation of the warrant

18 The ori gina draft of this rule provided that the Court could ask a requested State how it had decided to
proceed on the competing request for extradition. This part of the rule was deleted on the basis that the
Court could aready do this as part of its consultations with the requested State.
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of arrest or of the judgement of conviction and by a translation of the text of any relevant
provisions of the Statute, in alanguage that the person fully understands and speaks.

Rulesrelatingto article 92 (Provisional arrest)

Rule9.12
Time limit for submission of documents after provisional arrest

For the purposes of paragraph 3 of article 92, the time limit for receipt by the requested
State of the request for surrender and the documents supporting therequest shall be 60days
from the date of the provisional arrest.

Rule9.13
Transmission of documents supporting the request

When a person has consented to surrenderin accordancewiththe provisions of article
92, paragraph 3, and the requested State proceeds to surrender the person to the Court, the
Court shall not berequiredto providethedocumentsdescribedinarticle91unlesstherequested
State otherwise requests.

Rulesrelating to article 93 (Other formsof cooper ation)

Rule9.14
I nstruction on sdf-incrimination accompanying request for witness

When making arequest under article 93, paragraph 1 (e), withrespect to awitness, the
Court shall annexaninstructionontherulerelatingto self-incrimination(rule 6.9)to be provided
to the witness in question, in alanguage that the person fully understands and speaks.

Rule9.15
Transfer of a personin custody

(a) TransferofapersonincustodytotheCourtinaccordancewith article 93, paragraph
7,shall bearranged by the national authorities concerned in liaison with the Registrar andthe
authorities of the host State.

(b) The Registrar shall ensure the proper conduct of the transfer, including the
supervision of the person while in the custody of the Court.

(c) The person in custody before the Court shall have the right to raise matters
concerning the conditions of his or her detention with the relevant Chamber of the Court.

(d) Inaccordance with article 93, paragraph 7 (b), when the purposes of the transfer
have been fulfilled, the Registrar shall arrange for the return of the person in custody to the
requested State.

Rule9.16
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Assurance providedby the Court under article 93, paragraph 2

The Chamber of the Court dealing withthe case, on its own motion or at the request of
the Prosecutor, Defence or witness or expert concerned, may decide, aftertaking into account
the views of the Prosecutor and the witness or expert concerned, to provide the assurance
described in article 93, paragraph 2. If the Chamber of the Court considers it appropriate, the
Chambermay inviteand considertheviews of the victims or their |egal representatives before
deciding on the assurance.

Rule9.17
Cooperationrequestedfromthe Court

(@) Inaccordancewitharticle 93, paragraph 10, and consistent with article 96, mutatis
mutandis, a State may transmit to the Court arequest for cooperation or assi stanceto the Court,
either in or accompanied by atranslation into one of the working languages of the Court.

(b) Requests described in sub-rule (a) are to be sent to the Registrar, which shall
transmit them, as appropriate, either to the Prosecutor or to the Chamber concerned.

(c) If protective measures within the meaning of article 68 have been adopted, the
Prosecutor orChamber, as appropriate, shall considerthe views of the Chamber which ordered
the measures and the relevant victim or witness, before deciding on the request.

(d) If the request relates to documents or evidence as described in article 93,
subparagraph 10 (b) (ii), the Prosecutor or Chamber, as appropriate, shall obtain the written
consent of the relevant State before proceeding with the request.

() When the Court decides to grant the request for cooperation or assistance from
a State, the request shall be executed, insofar as possible, following the procedure outlined
therein by the requesting State and permitting persons specified in therequestto be present.

Rulerdatingto article 98 (Cooper ation with request to
waiver of immunity and consent to surrender)

Rule9.18
Application of article 98

Whenarequested StatenotifiestheCourt that arequest forsurrenderorassi stanceraises
aproblemof executioninrespect of article 98,therequested Stateshal | provide any information
relevanttoassistthe Court in the application of article 98. Any concernedthird Stateorsending
State may provide additional information to assist the Court.

Rulesrelating to article 101 (Rule of speciality)

Rule9.19
Providing views on article 101, paragraph 1, issues

A person surrendered to the Court may provide views on a perceived violation of the
provisions of article 101, paragraph 1.
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Rule9.20
Extension of the surrender

When the Court has requested a waiver of the requirements of article 101, paragraph 1,

the requested State may ask the Court to obtain and provide the views of the person
surrendered to the Court.
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Part 10
Enfor cement

Rulesrelating to article 103 (Role of Statesin enfor cement
of sentences of imprisonment) and article 104 (Changein
designation of State of enfor cement)

Rule 10.1
Communications betweenthe Court and States

Unless the context otherwise requires, rules X to XX?° shall apply, as appropriate, to
communicationsbetweentheCourt and a State on mattersrel atingto enforcement of sentences.

Rule 10.2
Organresponsible under Part 10

Unless provided otherwisein the present rules, the functions of the Court under Part 10
of the Statute shall be exercised by the Presidency.

Rule 10.3
List of Statesof enforcement

(@) A list of Statesthat haveindicated their willingnessto accept sentenced persons
shall be established and maintained by the Registrar.?

(b) The Presidency shall not include a State on the list provided for in article 103,
paragraph (1), if it does not agree with the conditions that such a State attaches to its
acceptance.

The Presidency may request any additional information from that State prior to taking
adecision.

(c) A Statethat has attached conditionsofacceptance may at any time withdraw such
conditions. Any amendments or addition to such conditionsshall be subject to confirmation
by the Presidency.

(d) A State may at any time inform the Registrar of its withdrawal from the list. Such
withdrawal shall not affecttheenforcement of the sentences in respect of personsthattheState
has already accepted.

(e) TheCourt may enter bilateral arrangements with States withaview to establishing
aframework for the acceptance of prisoners sentenced by the Court. Such arrangements shall
be consistent with the Statute.

Rule 10.4

120
121

Rules concerning the implementation of Part 9.
It was generally understood that the Registrar would publish the list in the ordinary course of carrying out
his/her functions under the Statute.
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Principlesof equitable distribution

Principles of equitabledistributionfor purposes of article 103, paragraph 3, shall include:
(@) Theprinciple of equitable geographical distribution;

(b) The need to afford each State on the list an opportunity to receive sentenced
persons;

(c) The numberof sentenced personsalready received by that State and other States
of enforcement;

(d) Any other relevant factors.

Rule 10.5
Consideration of delivery of sentenced per sonto State of enfor cement

Thedelivery of asentenced personfromthe Court to the designated State of enforcement
shall not take place unless the decision on the conviction and the decision on the sentence
have become final.

Rule 10.6
Views of sentenced per son

(&) The Presidency shall give notice in writing to the sentenced person that it is
addressing thedesignationof a State of enforcement. The sentenced person shall, within such
time as the Presidency shall prescribe, present in writing any views on the question to the
Presidency.

(b) The Presidency may allow the sentenced person to make oral presentations.
(c) The Presidency shall allow the sentenced person:

(i) To be assisted, as appropriate, by a competent interpreter and benefit from any
translation necessary for the presentation of his or her views;

(i) Tobegrantedadequatetimeandfacilities necessary to prepare forthepresentation
of hisor her views.

Rule 10.7
Informationreating todesignation

When the Presidency notifies the designated State of its decision, it shall also
communicate the following information and documents:

(&) Thename, nationality, date and place of birth of the sentenced person;
(b) A copy of the final judgement of conviction and of the sentence imposed;

(c) Thelength and commencement date of the sentence and the time remaining to be
served;

(d) Any necessary information, subject to the consent of the sentenced person,
concerning the state of his or her health, including any medical treatment that he or she is
receiving.
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Rule 10.8
Rejection of designationin a particular case

Where a State in a particular case rejects the designation by the Presidency, the
Presidency may designate another State.

Rule 10.9
Delivery of sentenced per sonto State of enfor cement

(@) The Registrar shall inform the Prosecutor and the sentenced person of the State
designated to enforce the sentence;

(b) The sentenced person shall be delivered to the State of enforcement as soon as
possible after the designated State of enforcement accepts;

(c) The Registrar shall ensure the proper conduct of thetransferin consultation with
the authorities of the State of enforcement and the host State.

Rule 10.10
Transt

(@) Noauthorizationisrequired if the sentenced person is transported by air and no
landingis scheduled on the territory of the transit State. If an unscheduled landing occurs on
theterritory of thetransit State, that State shall, to the extent possible under the procedure of
national law, detain the sentenced person in custody until arequest for transit as providedin
paragraph (b) of the rule or arequest under article 89, paragraph 1, or article 92 isreceived.

(b) To the extent possible under the procedure of national law, States Parties shall
authorize thetransit of asentenced personthrough their territories and the provisions of article
89, paragraph 3 (b) and (c), and article 108 and any rules relating thereto shall, as appropriate,
apply. A copy of the final judgement of conviction and of the sentence imposed shall be
attached to such request for transit.

Rule10.11
Costs

(&) Theordinary costs fortheenforcement of the sentencein theterritory of the State
of enforcement shall be borne by that State.

(b) Othercosts, including those for the transport of the sentenced person and those
referred to in article 100, paragraph 1 (c), (d) and (e), shall be borne by the Court.

Rule10.12
Change in designation of State of enfor cement

(&) ThePresidency, acting onits ownmotionorattherequestof the sentenced person
or the Prosecutor, may at any time act in accordance with article 104, paragraph 1.
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(b) Therequestofthe sentenced person or of the Prosecutor shall be madeinwriting
and shall set out the grounds upon which the transfer is sought.

Rule10.13
Procedure for change in designation of State of enfor cement

1 Before decidingtochangethedesignationofaState of enforcement, the Presidency may:
(@) Request views from the State of enforcement;
(b) Considerwrittenororal presentationsof the sentenced personandtheProsecutor;
(c) Considerwrittenororal expert opinionconcerning,inter alia,thesentenced person;
(d) Obtain any other relevant information from any reliable sources.

2. The provisions of rule 10.6 (c) shall, as appropriate, apply.

Rule 10.14

If the Presidency refuses to transfer, it shall as soon as possible inform the sentenced
person, the Prosecutor and the Registrar of its decision and of thereasonstherefor. It shall also
inform the State of enforcement.

Rulereatingto article 105 (Enfor cement of the sentence)

Rule 10.15

(@) For the conduct of the hearing provided for in rule 8.12, the competent Chamber
of the Court shall issueits order sufficiently in advanceto enable the transfer of the sentenced
person to the seat of the Court, as appropriate.

(b) The determination of the Court shall be notified without delay to the State of
enforcement.

(c) Theprovisions of rule 10.9 (c) shall be applicable.

Rulereatingto article 106 (Super vision of enfor cement of
sentences and conditions of imprisonment)=

Rule 10.16

1 In order to supervise the enforcement of sentences of imprisonment, the Presidency:

122 The issue of pre-trial regulations concerning the detention in custody, together with those concerning

the detention of sentenced persons who remain in a prison facility made available by the host State,
should be envisaged in the Host Arrangement. This Arrangement should provide for arrangements
concerning the exercise of the right of a detainee to file a complaint to a judge of the Court about the
detention conditions.
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(a) Shall, in consultation with the State of enforcement, ensure that in establishing
appropriate arrangements for the exercise by any sentenced person of his or her right to
communicate with the Court about the conditions of imprisonment, the provisions of article
106, paragraph 3, shall be respected,;

(b) May, when necessary, requestany information, report or expert opinion from the
State of enforcement or from any reliable sources;

(c) May, where appropriate, delegate ajudge of the Court or a member of the staff of
the Court who will be responsible, after notifying the State of enforcement, for meeting the
sentenced person and hearing his or her views, without the presence of national authorities.

2. When a sentenced person is eligible foraprison programme or benefit available under
the domestic law of the State of enforcement which may entail some activity outsidetheprison
facility, the State of enforcement shall communicatethat fact to the Presidency, together with
any relevantinformationorobservation,toenablethe Court toexerciseitssupervisory function.

Rulereélatingto article 107 (Transfer of the person upon
completion of sentence)

Rule 10.19

For the purpose of enforcement of fines and forfeiture measures and of reparation
measures ordered by the Court, the Presidency may, at any timeor at | east 30 days before the
scheduled completion of the sentence served by the sentenced person, request the State of
enforcement to transmit to it the relevant information concerning that State’s intention to
authorize the person to remain in itsterritory or the location where it intends to transfer the
person.

Rulesrelating to article 108 (L imitation on the prosecution
or punishment of other offences)

Rule 10.20

(@) For the application of article 108, when the State of enforcement wishes to
prosecute, try or enforce a sentence against the sentenced person for any conduct engaged
in prior to that person’ s transfer, it shall notify itsintentionto the Presidency and transmit to
it the following documents:

A statement of the facts of the case and their legal characterization;

A copy of any applicable legal provisions, including those concerning the statute of
limitation and the applicable penalties;

A copy of any sentence, warrant of arrest or other document having the same force, or
of any other legal writ which the State intends to enforce;

A protocol containing views ofthesentenced personobtainedafterinformingtheperson
sufficiently about the proceeding or extradition.

(b) In the event of a request for extradition made by another State, the State of
enforcement shall transmit the entire request to the Presidency.

92



PCNICC/1999/L .5/Rev.1/Add.1

(c) The Presidency may in all cases request any document or additional information
from the State of enforcement or the State requesting extradition.

Rule 10.21

(@ Anyinformationordocuments transmitted to thePresidency underrule 10.20 shall
be transmitted to the Prosecutor, who may comment.

(b) The Presidency may decide to conduct a hearing.

Rule 10.22

(@) ThePresidency shall makeadeterminationassoon as possible. This determination
shall be notified to all those who have participated in the proceedings.

(b) If the request submitted under rule 10.20 (a) or (b) concerns the enforcement of a
sentence, the sentenced person may servethat sentencein the State designated by the Court
to enforce the sentence pronounced by it or be extradited to athird State only after having
served the full sentence pronounced by the Court, subject to the provisions of article 110 of
the Statute.

(c) The Presidency may authorize the temporary extradition of the sentenced person
toathird Stateforprosecution only if it has obtained assurances which it deems to besufficient
that the sentenced person will be kept in custody in the third State and transferred backto the
State responsible for enforcement of the sentence pronounced by the Court, after the
prosecution.

Rule 10.23

Theprovisions of rules 10.20to 10.22 shall apply as appropriateto article 107, paragraph

Rule 10.24

ThePresidency shall request the State of enforcement to informit of any important event
concerningthesentenced person,andof any prosecutionofthat person forevents subsequent
to his or her transfer.!?®

Rulesrelating to article 109 (Enfor cement of finesand
forfeiture measures)
Rule 10.25

For the enforcement of fines, forfeiture or reparation orders, the Presidency shall, as
appropriate, seek cooperation and measures for enforcement in accordance with Part 9, as well

123 This provision will be re-examined after having considered rules relating to article 110 of the Statute.
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as transmit copies of relevant ordersto any State with which the sentenced person appears
to havedirect connection by reason of either nationality, domicile or habitual residence or by
virtue of the location of the sentenced person’s assets and property or withwhich the victim
has such connection. The Presidency shall, as appropriate,informthe State of any third-party
claims or of thefact that no claimwas presented by a person who received notification of any
proceedings conducted pursuant to article 75 of the Statute.

Rule 10.26

In giving effect to an order for reparation, the national authorities shall not modify the
reparations specified by the Court, the scope or the extent of any damage, loss or injury
determined by the Court or the principles stated in the order.

Rule 10.27

The Presidency shall, after having consulted, as appropriate, with the Prosecutor, the
sentenced person, thevictims or their |egal representatives,thenational authoritiesofthe State
of enforcement or any relevant third party, or representatives of the Trust Fund provided for
in article 79 of the Statute, decide on all matters related to the disposition or allocation of
property or assets realized through enforcement of an order of the Court.

Rule 10.28

The Presidency shall assistthe enforcement State, as requested, with the service of any
relevant notification on the sentenced person or any other relevant persons, or the carrying
out of any other measures necessary forthe enforcement of the order under the procedure of
the national law of the enforcement State.'**

Rule 10.29
In all cases, when the Presidency decides on the allocation or disposition of property,

assets or money belonging to the sentenced person, it shall give priority to the enforcement
of measures concerning reparations to victims.1®

Rulesrelatingto article 110 (Review by the Court
concer ning reduction of sentence)

Rule 10.30

124

125

A copy of the reparation order made pursuant to article 75 of the Statute shall be transmitted to the
victim concerned. This provision will be confirmed after discussions concerning Part 6 of the Statute.
This provision will be confirmed after discussions concerning article 75 of the Statute.
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(a) Forthe application of article 110, paragraph 3, the bench of three judges'® of the
Appeals Chamber shall conduct ahearing, unlessit decides otherwise in a particular case, for
exceptional reasons. The hearing shall be conducted with the sentenced person, who may be
assisted by his or her counsel, with interpretation, as may be required. The bench of three
judges of the Appeals Chamber shall invite the Prosecutor, the State of enforcement of any
penalty under article 77 orany reparationorderpursuanttoarticle 75and, to the extent possibl e,
thevictims ortheir legal representatives who participated in the proceedings, to participatein
the hearing or to submit written observations. Under exceptional circumstances, this hearing
may be conducted by way of a videoconference or in the State of enforcement by a judge
delegated by the Appeals Chamber of the Court.

(b) Thebench ofthreejudgesoftheAppeals Chamber shall communicatethe decision
and the reasons for it to al those who participated in the review proceedings as soon as
possible, including, to the extent possible, the victims or their legal representatives.

Rule 10.31

(@) For the application of article 110, paragraph 5, the bench of three judges of the
Appeals Chamber shall review the question of reduction of sentence every threeyears, unless
it establishes ashorterinterval inits decision taken pursuanttoarticle 110, paragraph 3. In case
of asignificant change in circumstances, the bench of three judges of the Appeals Chamber
may permit the sentenced person to apply for a review within the three-year period or such
shorter period as may have been set by the bench of three judges of the Appeals Chamber.

(b) For any review under article 110, paragraph 5, the bench of three judges of the
Appeals Chamber shall invitewritten representations from the sentenced person or his or her
counsel, the Prosecutor, the State of enforcement of any penalty under article 77 and any
reparation order pursuant to article 75 and, to the extent possible, the victims or their legal
representatives who participated in the proceedings. The bench ofthreejudges of the Appeal s
Chamber may also decide to hold a hearing.

Rule 10.32

In reviewing the question of reduction of sentence pursuant to article 110, paragraphs
3and 5,thebench of three judges of the Appeals Chamber shall take into account the criteria
listed in article 110, paragraph 4 (a) and (b), and the following criteria:

(&) Theconduct of the sentenced person while in detention, which shows agenuine
dissociation from his or her crime;

(b) Theprospect of the resocialization and successful resettlement of the sentenced
person;

(c) The prospect that, given the time that has elapsed and the normalization of the
social environment in the territory in which the crime occurred, early releaseof the sentenced
person would not give rise to significant social instability or jeopardize reconciliation;?’

(d) Any significant actiontaken by the sentenced person forthebenefit of thevictims
aswell as any impact on the victims and their families as aresult of the early release;

126
127

The expression “bench of three judges’ may need further consideration.
Some delegations questioned whether it is appropriate for the Court to be asked to assess political issues.
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(e) Individual circumstances of the sentenced person,including a worsening state of
physical or mental health or advanced age.

Rulerelatingto article 111 (Escape)
Rule 10.33

(@) The State of enforcement shall advisethe Registrarin writing as soon as possible
that the sentenced person has escaped. The Presidency shall then proceed inaccordancewith
Part 9 of the Statute.

(b) However, ifthe Statein whichthe sentenced personis|ocated agrees to surrender
himorhertotheStateof enforcement,pursuant to eitherinternational agreements oritsnational
legislation, the State of enforcement shall so advisethe Registrarinwriting. The person shall
be surrendered to the State of enforcement as soon as possible, if necessary in consultation
with the Registrar, who shall provide al necessary assistance, including, if necessary, the
presentation of requests for transit to the States concerned, in accordance with rule 10.10.

The costs associated with the surrender of the sentenced person shall be borne by the
Court if no State assumes responsibility for them.

(c) Ifthesentencedpersonis surrendered tothe Court pursuanttoPart 9oftheStatute,
the Court shall transfer him or her to the State of enforcement. Nevertheless, the Presidency
may, acting on its own motion or at the request of the Prosecutor or of the initial State of
enforcement and in accordance with article 103 and rules 10.6-10.9, designate another State,
including the State to the territory of which the sentenced person has fled.

(d) Inadlcases,theentire period of detention in the territory of the Stateinwhichthe
sentenced person was arrested after his or her escape shall be deducted from the sentence
remaining to be served.

Rule supplementing rule 9.15 contained in Part 9 (thisrule
could also beincluded in Part 10)

It is necessary to make provision for cases in which the Court must hear a sentenced
person as awitness; theprovisionsofarticle 93, paragraph 7, concern the case of aperson held
in custody by a State for its own purposes, whose transfer is requested by the Court for the
purposeof obtaining testimony or other assistance. The situation considered hereis different,
since the Stateholdsin custody initsterritory on behalf of the Court a person sentenced by
the Court. A specific provision is therefore necessary.

Rule 9.xx/10.xx

(@ The Chamber of the Court that is considering the case may order the temporary
transferfromthe State of enforcement to the seat of the Court of any person sentenced by the
Court whosetestimony or other assistanceis necessary to the Court. The provisionsof article
93, paragraph 7, shall not apply.

(b) The Registrar shall ensure the proper conduct of the transfer, in liaison with the
authorities of the State of enforcement. When the purposes of thetransfer have been fulfilled,
the Court shall return the sentenced person to the State of enforcement.
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