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The meeting was called to order at 10.15 a.m. againstthe United States of America concerning a German
national who had been sentenced to death by a United
States court without any notification of the German
Visit by the President, Vice-President, Judges and Consul-General and had subsequently been executed
Registrar of the International Court of Justice despite an order of the Court; eight cases brought by the
Federal Republic of Yugoslavia against Belgium, Canada
r?d other countries concerning the legality of the use of
Schwebel, the Vice-President ofthe Court, Mr. Christoph Qree. three cases brought by_the Democratic Republic of
e Congo against Burundi, Uganda and Rwanda,

Weeramantry, the Judges of the Court, Mr. Gilberes ectively; and two new cases, one brought by Croatia
Guillaume, Mr. Raymond Ranjeva, Ms. Rosalyn Higgins P Y: ’ ught by

and Mr. Gonzalo Parra-Aranguren, and the Registrar %galnstthe Federal Republic of Yugoslavia concerning the

the Court, Mr. Eduardo Valencia-Ospina. He then invite ppl_ication of the C_onvention on the Prevention and
the President of the Court to address the Committee unishment of the Crime of Genocide, and one brought by
" Pakistan against India concerning the shooting down of a

2. Mr. Schwebel(President of the International Courtpakistani aircraft. Thatlist not onlyillustrated the breadth
of Justice) said that the pace of the Court’s work wasg the Court’s docket and the importance of the cases it
determined not only by the Rules of Court, the will of thegontained, but also the range of parties making use of the
members of the Court and the capacities of the Registgpurt. Both the Court and Member States could take
but also by the cooperative attitude of States parties to igisfaction from that.

cases before it. If the parties raised preliminajgdions 4 The Chairman thanked the President of the

for tactical rather than objective reasons, pleaded I%tternational Court of Justice for his statement
excessive length and attached long annexes to their ’

leadings or called for unduly extended oralgqeedings, . .
{)he Ieng?th of the proceedings would be drawn out. T endg |§em 155: Report of.the Intgrnatlona}l Law
same was true if the parties made repeated requests(F(?lrnm'ss'on on the work of its fity-first session
extension of the deadlines for filing cases. The Court al{aontmued (A/54/10 and Corr.1 and 2)
its Rules Committee had begun to revise the Rules aBd Mr. Obou (Co6te d’lvoire) said that the question of
working methods of the Court in order to expedite iteationality was complex because it arose at the interface
procedures, and had invited the parties to the cases befoeéwveen international law and positive national law, yet
it to cooperate in that process. it was vital to the identity of any individual, since to be
§tateless was to be dead to civic life. Statelessness posed
ggorny problem for the international community, and his

1. The Chairman welcomed to the Committee the
President ofthe International Court of Justice, Mr. Steph

3. Reform and accelation were needed more than eve

because the Court’s docket was so heavy. Eighteen ca 4 )
had been filed in the previous year, bringing the tot elegation shared the concerns of the International Law

number of cases to 24. The docket included the foIIOVving:_ommission in the matter. Yet it was also_clear th_at Iegal
a case concerning maritime delimitation and territori cholars looked askarlce at dual or multiple nationality,
issues between Qatar and Bahrain; a case brought byWﬂé_Ch crfeated asort of “chameleon” citizen who could shift
Libyan Arab Jamahiriya against the United States Ggtionality atwill.

America concerning the interpretation and application 6  The question of nationality was further complicated
the 1971 Montreal Convention arising from the Lockerbiehen, as a result of a succession of States, two or more
incident, although that case was inactive pending tikegal systems collided or overlapped, and ostensiblylogical
outcome of the trial of the two accused persons that wasand transparent criteria of nationality proved to be obscure
take place in the Netherlands in a special Scottish couand elusive when applied in real circumstances. The
a case brought by the Islamic Republic of Iran against tlegperience of African States with a French legal tradition
United States of America for the destruction of oias instructive in that regard.

platforms in the Persian Gulf during the Iran-lraq war;

case brought by Bosnia and Herzegovina against t stur
Federal Republic of Yugoslavia concerning the applicati
ofthe Convention on the Prevention and Punishment oft 8en French nationals but had for the most part been

Crime of Genocide; cases involving boundary ISSUSRnied French citizenship. Moreover, when the former

between Cameroon and Nigeria, Botswana and Namiblgarench colonies had gained independence, they had
and Indonesia and Malaysia; a case brought by Germany '

To begin with, citizenship, which ought to be the
al concomitant of nationality, had been separated
Pom it under colonial law. French colonial gedts had
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inherited permeable, fluid and arbitrary borders anmake habitual residencethe dominantcriterion would tend
overlapping indigenous and colonial legal systems. Therun counter to the recognition in the second preambular
legislators had had to choose betwpesanguini®rjus  paragraph that nationality was essentially governed by
solis or some combination of the two as a basis fanternal law, the traditional prerogative of the State.

nationality. Jus solis which relied on the criterion o_f 11. Since the Commission seemed to be suggesting that
‘habitual residence’, offered the advantage of logicayi,eq should ignore the sacrosanct legal principle of non-
simplicity butrisked separating family groups or touchinge, o4 ctivity and furthermore was recommending that the
off migrations of population. To avoid those problemsy,» 4rticles should be adopted by the General Assembly
most of the States in _questlon had opted for natlonahﬁ;{the form of a declaration, thus bypassing the process of
based on consanguinity. ratification in arriving at a universal standard, it would be
8. However, in a society still heavily based on oralellifall delegations were agreed on the meaning. In order
tradition whose population was constantly on the move,tit be able to supportthe articles, his delegation would wish
was hard for an individual to present materiadgirof tosee moreexplicit, less debatable criteria for determining
consanguinity. There was the further complication thatthe existence of an effective link, or genuine connection,
few nationals of the new States had maintained Frenshch as those outlined in thttebohnjudgment. Such
nationality as well. In the States formed by thecession an approach would also help to prevent any
of former French colonies, the problem of nationality wasisinterpretation that might adversely affect developing
far from resolved and tended to re-emerge duringpuntries.

presidential and legislative elections. 12. Mr. Szenasi(Hungary) said thatthe draftarticles on

9. The contribution of the International Lawnationalityofnatural personsin relation tothecassion
Commission to nationality law was a noteworthyf States afforded a workable framework of substantive
achievement. There were just two points his delegatiossues and procedures for dealing with an issue that
wished to raise in that connection. First, the wording @ontinued to pose sensitive political, legal and practical
article 3 of the draft articles on nationality of naturaproblems. He noted with satisfaction that draft articles 22
persons in relation to theseession of States limited theand 24, on which his country had concentrated during the
scope of application of the draft articles to acassion of earlier stages of work, had been further clarified and that
States occurring in conformity with international law. Thelraft article 16 had been elevated to the level of a general
Commission had decided not to address situations suclpaisiciple, while draft article 20 now included further
illegal annexation ofterritory. In many cases af&@ssion measures to prevent statelessness. Those particular draft
the dividing line between legal and illegal was difficult tarticles, together with draft articles 14, 15, 17 and 18,
draw. However, the integrity of some States was beirgdearly demonstrated the international community’'s
menaced by civil war and aggression, and statelessness detgermination to protect the interests of individuals in the
a grave problem in cases of illegal annexation. The laavea of nationality.

could notindefinitelyignoreirregular situations associat% General acceptance of and strict adherence to the
with humanitarian problems. His delegation thereforr;‘?rinciples set forth in the draft articles would constitute
intended toencourage the Commlssmntobemoreforwaéjﬁother step forward in the effort to safeguard human
looking and seek to anticipate needs. rights. The draft articles could also provide additional
10. Hissecond pointconcernedthe Commission’s choipeotection against any adverse measures to which
of “habitual residence” as the main criterion fominorities and others mightbe gatted during periods of
establishing a presumption of nationality. Fortunately, thenrest.

Commission had allowed it to remain a “rebuttabl_eL4 In view of the significant improvements and

prelz_sum?]tlon h H‘?‘b"“a' res!d_ence, Wlh'gh .WES l?asqum clarifications introduced to the text, he was convinced that
solis rather thanus sanguinis entailed risks for Some ¢ yraft articles would now serve asaaguidingforceinthe
developing States. Nationality, by establishing solid legglo, o nationality regardless of format. His delegation

ties between a State and an individual, created Ob“gatiotﬂ%refore supported the proposal to recommend to the
and conferred rights. Habitual residence in itself did Nelaneral Assembly their adoption in the form of a

form a sufficient basis for those reciprocal ties. In it§qq)aration. He also shared the view of the International
judgment in theNottebohnrase the International CourtLaW Commission that the issues surrounding the

of Justice had seemed to be saying that habltual res'de'ﬂ%\(?ionality of legal persons were too specific and that the
was a necessary but not sufficient criterion. Moreover, to
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practical need for their solution was not evident. He thyminciples of “habitual residence”, “effective link” and
agreed with the Commission’s proposal that, on adoptidright of option” as they applied to different types of
ofthe declaration, the topic of nationality in relation to theuccession was welcome.

succession of States should be deemed to have b§@n oyera)l, his delegation couldeept the draft articles
successfully concluded. and agreed that the General Assembly should adopt them
15. Mr. Niehaus (Costa Rica) said that the issue of thén the form of a declaration. A treaty would offer the
nationality of natural persons in relation to thecassion advantage of being binding on States parties and bringing
of States was made more difficult by the limited amourthe codification process to a definitive close; however, in
of case law, differences in national legislation and the succession of Stategcassion to the treaty by the new
political disputesthathad occurred in sorte&s involved States would not be automatic, whereas the problem of
in successions. Moreover, developments in the field oationality would require an immediate legal solution. If
human rights law had shifted the centre of gravity aidopted asadeclaration, the draft articles could be a source
nationality law by introducingus cogensprovisions. of inspiration in the ongoing development of customary
Attribution of nationality could nolonger be considered aimternational law, and all States involved in @s@ssion
merelya privilege of States but had, in some cases, becoooeld refer to it.

a positive obligation under human rights law. 19. Her delegation regretted the Commission’s decision

16. His delegation therefore appreciated the delicat®t to pursue the topic of the nationality of legal persons
balance the Commission had struck in the draft articlés relation to the stcession of States.

between the fundamental rights of the persons concerrﬁf_ Ms. Alajbeg (Croatia) said that the draft articles on
and the interests %f States ;]”VOIVG‘; In a _procless RAtionality in relation to the saession of States made a
succession. From a human rights standpoint, it welComgdjnent contribution to the codification and progressive
the wording of articles 1 and 4 recognizing the right 10 g e1opment of international law. However, the draft
nationalityand calling upon Statestopreventstatelessn3§ﬁcles departed considerably from the traditional

and felt that their general r_1ature was apprppriate, sin& proach to the law of nationality, which commonly
they were based on the Universal Declaration of Hum nfined legal issues of nationality to the domain of

Rights. It could support the provision relating tQy,mestic jaw, and her delegation did not believe that States
presumption of nationality in article 5 which sought Qhould be placed under constraints when applying the
prevent temporary statelessness and was pleased byif.jes. A certain flexibility should be preserved: that

emphasis placed in article 11 on respect for the will %fould be achieved through the legal solutions contained in

Iper_sor)s concgrne:)clj_. P_aragrap_k;)l ofart_|c|e |8 set adrehah%Hg articles themselves and the final form in which the
imitation on the obligtion taattribute nationality, and the articles were adopted.

draft articles as a whole were neutral on the subject of dual

nationality and gave States wide latitude in setting the¥l- Two important principles had been followed
own rules. throughout the draft articles. One was that the proposed

17. His deleqati ttached ti ¢ ¢ tsolutions must be based on an “appropriate connection”
- His defegalion attached great importance to rE)%tweenthe State andtheindividual. The second principle
provisions ofarticle 12 urging Statestotakgpproprate was that each type of change in regard to the predecessor
mealzurr]es to pr?tectdthe umt%/ _0{ the fa(rjmly. HHOW?V“* étate, such as unification, dissolution or separation, must
would have preterred even stricter wording allowing aye raqarded separately in legal terms so as to reflect the

members of a family group to acquire the same nationaitx

it th Id otherwise h had difficulties bei it cts of each case. In the case of the dissolution of federal
It they would otherwise have had dificuities being unite States comprising constituent units, one specific criterion

His del_ega_tion also supporte_d art_icle 13, WhiCh proVider‘apresented an appropriate connection, namely, the
for attribution ofa State’s nationality to a child born on thﬁationality of the constituent unit. That criterion should

territory of_that State afteratsmes_smn. However, while e the prevailing one, and its application should be
that provision was valuable in that it prevente

. . . . egulated by a new, separate provision under article 22.
statelessness, a provision allowing the child to acquire t

tonality of it ¢ Id h b torable. H fich a rule should reflect the established practice of
nationality oTits parents would have been preferablé. FiLg cassor States which, in attributing their nationality to

delegation also supported the wording ofarticle 19,whiq dividuals, chose the criterion of nationality of the

reflected current jurisprudence on the notion of afbnstituent unit as the most appropriate connection

effective Imk_ b_etween theindividualand a _State. I‘aSﬂybetween the State and the individual. Thecessor States
the emphasis in Part Il of the draft articles on the
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to Yugoslavia and Czechoslovakia, for example, halliridical Committee, the Asian-African Legal Consultative
adopted in their respective legislation the criterion @ommittee andthe Committee of Legal Adviserson Public
nationality of the republics which had constituted thinternational Law of the Council of Europe, to establish a
former Yugoslav and Czechoslovak federations. more intense dialogue with the Commission, and not only

22. Consequently, her delegation associated itself wit?Pf sending repre_sentatives toits formal sessi_o_ns. It would

the comments made by Brunei Darussalam on article Egapproprla_te tomcreasetheexchgnge of pabbins and

in document A/CN.4/493, namely, that the article gave tdPcumentation between the Commission and each ofthose
much prominence to the criterion of habitual residence, ff9anizations. Greater openness towards the academic

disregard ofrecent practice in Centraland Eastern Euro 'rld would al_so be C(_Jn_structlve. I__|ke the Commlss_lon,
where the primary criterion used had been that of t gelnter-Amencan Juridical Committee also held seminars

nationality of the former units of federal States. on international law; it might therefore be appropriate for
_ _ _ _ the persons in charge of those initiatives to meet so as to
23. The nationality of the constituent unit shoulghenefit from each other’s experience.

therefore be the dominant criterion, with habitual residencz?5 The C L. iodicall ted
a subsidiary criterion, subject to the domestic lkegisn : € Lommission periodically requested responses

of the successor State. In practice, the legislation of tlf{é’m Governments to questionnaires which it had

successor States of federal predssor States generally_c'rCUIated' Chapter Il ofthereportmentione_d thes_pecific
contained specific provisions concerning the mode jsues on wh_lch_ comments would _be ofpartl_cularmterest
acquisition of nationality by persons concerned. ThtgtheCommlssmn.One ofthe main factors in trueess

procedure for the acquisition adtiondity by such persons ofthe Commission’s work was the dialogue and inteoa

was simpler and faster than the one prescribed for otl‘%:réween t_he Cqmm|33|on and the Sixth Commlttee_. While
aliens, so that the likelihood of their statelessness w questlonn_alres could,ofc_ourse, be shorter, their length
minimized. In fact, the prospect of statelessness did nigs nota valid reason for failure to reply.

arise, as each individual had possessed the nationality2@f  Turning tothe draft articles on nationality of natural
one ofthe constituentfederal units prior to dissolution arfgersons in relation to the stession of States, he noted
maintained that nationality in the newly formedsessor with satisfaction the humanist philosophy andthe concern
State. The draft articles should therefore contain a specifar human rights reflected throughout the draft text. The
provision recognizing the nationality ofthe cotuentunit preamblerecalledtheright of everyperson to a nationality,
asthe general criterion for the attribution of nationality iproclaimedin the Universal Declaration of Human Rights,
the case of dissolution of a federation. and recognized that in matters concerning nationality,
ccount should be taken both of the legitimate interests of
tates and those of individuals. The commentary on the

resolution than in the form of a treaty. If the purpose of tH €amble referred to the opinion of the Inter-American

proposed instrument was to provide States involved in%our_t of Humgn R!ghts that th_e _regulatlon_of_ matters
succession with a set of legal principles anfgearing on nationality was not within the sole jurisdiction

recommendations to be followed in drafting nationalit9f States.

laws, a declaration would be sufficient. If adopted b28. His delegation was satisfied that the structure of the
consensus, such a declaration would acquire authoritydhaft articles afforded sufficient scope for the topic, and it
would set clear guidelines without crossing the line intendorsed the proposal by the Chairman of the Commission
the inherent domestic jurisdiction of a State. It might alsthhat the text should be adopted. He wished to point out,
have the advantage of speed and flexibility over a treatypwever, that while his delegation had ngeghion to the
which could not be invoked when most needed, namely, draft articles being adopted in the form of a declaration,
the case of a new State that had not had time to signibbelieved that a convention would have greater authority
ratify it. It was significant that the 1997 Europearand binding force. In any event, success would be
Convention on Nationality had been ratified by only twaetermined by the willingness of Governments to
States parties. implement whatever instrument was adopted. As always,
the political will of Member States would be decisive.

24. The draft articles would be more appropriatel
adopted in the form of a General Assembly deatlian or

25. Mr.Baena SoaregBrazil) said it was clear fromthe
report that the possibilities for the Commission’s work9. His delegation concurred with the Commission that
were far from exhausted. Itwas increasinglyimportant favith the adoption of the draft articles its work on the topic

analogous organizations, such as the Inter-Americahould be considered concluded. If Member States so
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wished, theycould always invite the Commissiontoresun3d. The right of option did not imply that double

its work on the topic of nationality of legal persons imationality could be avoided if the option was exercised on
relation to the stcession of States. the basis of a prior agreement between the successor States,
30. Mr. Grasselli (Slovenia) said that his delegationor’ in the event of separation of States, with the predecessor

supported the inclusion of the nationality of legal persong@te: As the dissolution or separation of States often

as a new topic in the Commission’s programme of Worlg_cc_urreo_l in turbulent circumstances, the issue of
nationality between States concerned had to be solved at

31. The wording of the draft articles on nationality of |ater time or unilaterally. Articles 9 and 25 were of the
natural persons in relation to thecsassion of States ytmostimportance in that connection, as they entitled the
emphasized the generallcaepted principle that the syccessor State to make the attribution of nationality
succession of States should not render natural persependent onthe renunciation of nationality, and required
stateless, and his delegatiopported the recommendationthe predecessor State to cease to consider as its national a
that the General Assembly should adopt the draft articlﬁ§rson who opted for the nationality of thesessor State

in the form of a declaration. and habitually resided in the territory of that State. The

32. The basic criterion for acquiring nationality in théame rule should appiyutatis mutandis relation to the
draft articles was habitual residence, and it was applié@tionality of other stcessor States in the event of
without discrimination to the cases of cession of part of@issolution.

territory, dissolution of a State and separation. Thas  Mr. Kranz (Poland) said that the effects of State

solution did not seem the most appropriate in the casegjccession on nationality was an important topic from the
the dissolution of a federal State, where the main C“te”‘z'érspective of both States and individuals: it defined the
for attribution of nationality should be the citizenship 0cope of State sovereignty in cases of territorial changes

the former constituent republics. The laws concerning th@d permitted individuals to establish their status and ties
citizenship of former constituent units had as a rule beggth a specific successor State.

harmonized. Furthermore, in the event of dissolution qr h h L h -
separation of States, the pre-existent internal boundar _Hle S irehd the (f:omr_mlssmn ﬁ wewfas tothe gwdllrl19
of constituent units became international frontiers, thi!NCiples of the draft articles. The draft was generally

avoiding the phenomenon of statelessness or multigigS€d upon the notion of effective nationality, which
ltlmould prevent the granting of nationality to certain

nationality, which was the best possible solution. Such a _ frati s ofth holack
approach took historical circumstances into account afigt€90ries of nationals ofthe peegssor State who lacked

fostered a feeling of belonging. The issue of populatiofﬁn appropriate connection with the specificcassor State.

residing in third countries was also solved by using th4astly, the obligation to admit all habitual residents to the
criterion territory affected by the State caession was strictly

) ) connected with the right of refugees to return to their
33. In the event of the dissolution of a federal Statg,gmes.

habitual residence should serve as an auxiliary criteriop.
Persons habituallyresiding in the territory of onecgssor

State who, as citizens of a former constituent republ
becamex legenationals ofthe saicessor State, could thus

acquire the nationality of the State in whose territory th . I : he S d World War. H
were residing if they wished to do so. If they chose not tgternationallawpriortothe Second Wor ar. However,

take the nationality of the State in whose territory the rtain provisions of the _draft ar_tlcles did not seem to
resided, or if, after a succession, they wished to contin %ﬂect the current state of international law. In particular,
residing in the successor State as foreigners, they shoGI\'ﬁ(’as notclear that every person had aright to n_atlonallty
be able to do so. The status provided for in article 14 w. gder g_eneral custo_marylaw, alth_ough su_ch 6‘.“'9““”0“'0'
therefore too general, since it did not give the right 8¢ desirable. A wider retroactive application of the

permanentresidence, as provided forinthe 1997 Europ ibution of nat_ion_ality by the seessor _Sta:ce \.NOUId
Convention on Nationality. It would be preferable tcSefectStatepractlcemthatfleld.Therﬁnmssmn ssingle

include a provision stipulating the recognition of thgpproach to the different ways in which States united did

nationdity of condituent units of federal States in thenOt correspond to State practice. Nor did State practice
event of their dissolution confirm the general duty of the States concerned to grant

an option to individuals affected by the Statecgssion.
His delegation ecepted those proposals as an expression

The principles relating to the presumption of
quisition of nationality of the suessor State and the
ate of acquisition reflected the principle of automatic
quisition of nationality which had existed in
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ofthe progressive developmentof international lawin thdifferent types of succession of States, insofar as the will
field. of the persons concerned was not expressed or other draft

38. The extremely interesting but debatable issue of tfAgticles ortreatie_s were not applicable. H_is delegation also
effects of a State sgession on the nationality ofattached great importance to draft article 12, as many

corporations should not be taken up by the Commissiohorean people had a strong aspiration for reuniting with

Thus the Commission’s work on the topic of nationalitgamily members who had been separated for historical

had been completed. His Government would welcome t gasons.
adoption of the draft articles in the form of a Generad4. Theindicative approach taken bythe Working Group
Assembly declaation. on jurisdictional immunities of States and their properties

39. With regard tothe jurisdictional immunityofStatesWith regardtothe definition of “‘commercial transactions”
' ' ared to depend heavily on the competence of the

his Government followed State practice closely angPPe ¢ the f Stat d th Id It i
endorsed the current shift towards a restrictive doctrine §fgans Ot the forum sState, an us could resuit in a
immunity. He therefore welcomed the Commission’gagmentat'on of rules rather than a standardization. The
resumption of work on jurisdictional immunities of State§udgestion that article 2 should refer only to “commercial

and their property, and hoped that the result of that Woﬁgntracts or transactions seemed . to leave the
would be a draft convention. which would be a useful todMterpretation ofthose terms tothe discretion of each State.

A constructive discussion on that critical issue must take
place soonin order to preventarbitraryinterpretationsthat

40. The proposal put forward in the Working Group ofyould undermine the benefits of the restrictive doctrine.

that topic to bring the provision of the draft articles

relating to the “concept of State for purpose of immunity>- N Principle he supported the Special Rapporteur’s

into line with the concept of a State contained in th@PProach to the topic of unilateral acts of States, which

Commission’s draft articles on State responsibility w. fg_cu_sed on the core constituent elements of a _Ie_g_ally
valuable and worth considering. With regard to th inding unilateral act. However, the proposed definition

distinction between the nature and purpose tests propo&gunilateral legal acts of States” in the drait articles
to determine the commercial character of a contract Bpntamed |n_theSpeC|aI Rapporteur_s secon_cl reportdid not
transaction, his delegation fully endorsed the Workin[isqlve the issue of how legally valid promises could be
Group's suggestion to delete paragraph 2 of draft artic st!n_gwshed from mere political commitments. The
2 and retain the reference in that article to commercidfCisive factor seemed tobe whether a State had genuinely

contracts or transactions without further explanation. mt_ended to assume a legal obllgatl_on when issuing a
unilateral declaration. The element ofintent could be hard

41. He welcomed the new issue of jurisdictionalo prove and was thus susceptible to interpretation.
immunityin actions arising out gis cogensiormsinthe However, it would not be productive to attempt any further

case of acts of States which violated human rights normstinement of criteria for the purposes of distinction at the
having the character gfis cogensRecent events had present stage.

indicated that that topic deserved the attention of trh% Elab . i | ilateral leaal act
Commission. . aborating specific rules on unilateral legal acts

with particular regard to observance and revocation was
42. Mr.Hwang Yong-shik (Republic ofKorea) said that 5 gaunting task. Given the relative scarcity of available
his delegation supported the content of the draft articlggernational practice or doctrine, a more extensive
on nationality of natural persons in relation tossion gccumulation of State practice was required if the
of States, which reflected the general principles of existin®Sommission was to tackle such issues effectively. The
international law. Since the attribution or withdrawal ofnternational Court of Justice had ruled that a restrictive
nationalitywas ultimatelyregulated by national l&fisn  jnterpretation was called for when States made statements
or a treaty between the States concerned, the adoptiom@{yhich their freedom of action was to be limited, and he
the draft articles in the form of a declaration rather thaéhggested that similar criteria should be applied to the
aconvention meant that they could serve as a guideline ffles governing unilateral legal acts. If the rules were not
States when they adopted such legislation or treaties. grafted with great care, States might be disinclined to

43. Themostimportantelementregarding the acquisitiGiblish their policies for fear of being legally bound by the
of nationality was set out in draft article 5, which shouldules.
therefore be considered as the basic solution for the

for modifying internal practice.
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47. With regard to international liability for injuriousLastly, his delegation shared the view that the
consequences arising out of acts not prohibited Iommission’sworkonthetopichadbeenconcluded;there
international law, his delegation believed that the duty @fas no need to consider the question of the nationality of
prevention should be regarded as an obligation not of resldgal persons until an appropriate opportunity arose.

but of conduct, as embodied in the relevant internationg_lL Mr. Rogachev (Russian Federation) said that the

environmental treaties. Failure to comply w_||th thQraft articles on nationality of natural persons in relation
obligation of prevention would therefore entail Statg, o 5 ccession of States were a valuable contribution to
responsibility, although he recognized that the conceptﬁ]fe codification and progressive development of

international liability, as originally envisaged by thornational law. The topic was extremely important and
Commlssmn,mlghttherebybesomewhatweakened.Ith d far-reaching, practical consequences, as recent
nevertheless important to elaborate rules on internatio perience had shown. The loss of nadity, particularly

liability per se. Moreover, his delegation shared the VieWhen involuntary, could have a significant impact on a
that the draft articles on prevention should not be relat rson’s human rights. There were cases where States

to the idea of punitive damage currently being discussgd, 4q 5 policy decision to infringe the rights of a section

by the Commission in the context of State responsibility iy nopulation in order to exclude it from participation

48. Itwastoo earlyto determine the final form the drafn political, economic or cultural life. The draft articles
articles on that topic should take, since international lasontained all the elements needed to resolve the practical
in the area was still evolving. A framework conventiorproblems that might arise in that area. His delegation
might foster desirable State practice and relevant legagreed with the Commission that the main aim of the draft
development. With regard to dispute settlement procedurasticles was to prevent statelessness, in accordance with the
draftarticle 17 provided areasonable solution, focusing Bisiiversal Declaration of Human Rights and other
itdid on the mutual agreement of the States concerned. ifisernational instruments. Italso agreed that States had an
for the Commission’s future work on the topic, hibligation to attribute nationality to natural persons who
delegation supported suspending work until then the date of a succession held the nationality of the
Commissionfinishedits second reading ofthe draft articlpsedecessor State and had an effective link with the
on the regime of prevention. territory to which the succession of States related.

49. Mr. Gonzélez (Venezuela), after reiterating the52. His delegation endorsed the provisions of Part I,
importance of the links between the Sixth Committee, tlespecially those of draft articles 5 and 7. He wished,
Commission, international bodies, such as human rightewever, to comment on some specific points. Thus the
treaty bodies and regional entities such as the Intefefinition of “swccession of States” in draft article 2,
American Court of Human Rights, welcomed thsubparagraph (a), which was taken from the Vienna
conclusion of the Commission’s work on nationality irConventions of 1978 andl983, was not entirely
relation to the stression of States, with particularappropriate to the sgession of States as applied to
reference to natural persons. His delegation had alwayationality. What was important for nationalitywas not the
stressed the need for the Commission’s work to Beesponsibility for the international relations of territory”
embodied in draft conventions, as part of its work on tHaut the change in sovereignty over that territory. His
codification and progressive development of internationdélegation also believed that draft article 2 might include
law, but it agreed with the Commission that in the case afdefinition ofthe term “habitual residence”, which, asone
nationality it was more practical for the draft articles tofthe key aspects of the draft articles, should have a single
take the form of a declaration contained within a Generaleaning and application. Draft article 8, paragraph 2,
Assembly resolution, which would be recommendatory imight also be better redrafted; it was surelynot appropriate
character. to talk of attribution of nationality “against the will of the

50. The structure of the draft articles. with generzﬂersons concerned”, as though the forcible imposition of

provisions in the first part and specific ones in the secon@@tionality could be contemplated.

was entirelyacceptableto his ded¢ign. The text properly 53. With regard to draft article 11, paragraph 1 should
balancedtheright of Statesto attribute nationality with thee preceded by a provision obliging thates concerned
right of individuals to acquire it. The enunciation of theo take unilateral and collective measures to create
fundamental principles of international law in theonditions under which persons eligible to acquire the
preamble, particularly its second, fourth and fiftmationality of two or more States concerned could express
paragraphs, provided the text with a solid foundatioheir will freely.
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54. Draft article 13 did not deal properly with casethe Succession of Statesin respect of Treaties and the 1986
where the child of a person concerned who had nétenna Convention on the Law of Treaties between States
acquired any nationalitywas born on the territory of a thirdnd International Organizations, astherules encompassed
State. Moreover, the criterion of birthplace should not berein had acquired the status of customary norms on the
the only one applied to children. strength of their wide acceptance. Moreover, they

55. The wording of draft article 15 was not entirelypucceeded in striking atance between the jelotives of

satisfactory. His delegation would prefer to replace thtgesherw?gthe_textoffthetreatyanlc_l uhmversal part|C|pat|pn.
phrase “by discriminating on any ground” with “byHet erefore did not favour establishing a separate regime

applying to them any rules or practice that discriminate dR" human rights treaties that did not permit reservations,
any grounds whatsoever”. as the objectlv_e of ur_nversal participation _would be
impaired. Likewise he did not favour the establishment of
56. His delegation attached great importance to thgmonitoring body to determine the nature and validity of
elaboration of clear definitions that made it possible ®ny reservations expressed, as it was States who should be
determine in specific cases which State or States had Hagponsible for ensuring that their reservations were
obligation to attribute nationality to persons concerned. dbnsistent with the purposes and objectives of a given
agreed that the basic criterion should be the need for gBaty. Nevertheless, he was not opposed to the clarification
“effective link” between the person concerned and th& any ambiguities in the Vienna Conventions by means of

relevant State, and believed that the criteria set out gidelines, provided that they in no way altered the
Part Il of the draft articles fully met that need. Thexyisting regime of reservations.

provisions dealing with cases where an individual could Whil di he eff fthe | : |
acquire the nationality of several concerned States wt® lle commending the efforts of the Intationa

also to be welcomed. His delegation did, however, ha\%é‘/@IW Commission to balance the interests of States and

some reservations about some details of the provisions”ﬂ‘f]_'v'duals In gvmdl_ng statelessness, he .Sa'd ”‘"?‘“he draft
Part I1. articles on nationality of natural persons in relation to the

succession of States should not be seen as condoning dual
57. The wording of draft articles 20, 22, subparagrapfationality, which many States, including his own, did not
(a), and 24, subparagraph (a), should clearly reflect thalcognize. Nor was he in favour of the option which gave
their applicability of those articles extended to concerngfldividuals the right to choose their nationality after a
persons who had their habitual residence in the concerngftcession had taken place, asit could give rise to conflicts
State “on the date of the cuession of States”. Draft hetween States. He therefore strongly supported the
articles 22, paragraph (b) (i), and 24, paragraph (b) (Brinciple that a person who had the nationality of the
could also be improved. The text should read: “.predecessor State and whoresided in the territory affected
connection with a constituent unit ofthe predecessor Sta@,the succession should acquire the nationality of the
the territory of which has become the territory of thgyccessor State on the date of theesssion, with habitual
successor State or part of that territory”. That would avoi@sidence as the vital factor linking the natural person and
the limitations on applicability contained in th&hesuccessor State. He had no problems, however, with the
aforementioned provisions. provisions concerning the unity of family and also
58. Lastly, with regard to the form that the draft articleupported the proposal to adopt the draft articles in the
should take, his delegation favoured a convention af@m of a declaration.

therefore endorsed the argument put forward by thg  Hewelcomedthe provisional adoption of some ofthe
representative of France the previous day. His delegatigfhft articles on state responsibility, but expressed concern
couldacceptthatthe draft articles should be adopted in tf}gyt draft article 1 could be interpreted to mean that any
form of a declaration only on the understanding that i8tate could bring action against the defaulting State,
future they would be finalized in the form of a conventionyhether or not it was affected by the so-called
It would not be the first time that such a course of actiofternationally wrongful act. In his view, only the affected
had been taken in relation to a human rights instrumerjtate should be able to bring action, and only then if it
59. Mr. Hamid (Pakistan), referring to the topic ofcould prove damage.

reservations to treaties, said that it might be unwise §2.  Turning to the topic of international liability for
derail the existing regime of resamions established by the jnjurious consequences arising out of acts not prohibited

1969 Vienna Convention on the Law of Treaties angy international law, he agreed that every State had the
subsequently confirmedinthe 1978 Vienna Convention 9fyht to engage in lawful activities within its territory so
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long as it complied with the obligation to ensure that iteas based on the text ofthe recommendation of the Special
enjoyment ofthatright did not harm another State, failinGommittee contained in paragraph 33 of its report
which liability should be attached to it. He was nofA/54/33), while paragraph 7 referred to the decision to
therefore aversetotheinclusion in the draft articles on thnsmit the mostecent report of the Secretary-General
topic of an illustrative list of activities which involved aon the subject (A/5883) to the Economic and Social
risk oftransboundary harm, since an exhaustive list wou€buncil in the belief that the Council would benefit from
be difficult to compile. Since no provision had been madée views contained in the report when considering the
inthe draft articles for a dispute settlement mechanism, benclusions and findings ofthe ad hoc expert group. Under
favoured deletion of the word “significant” before theparagraph 9, the Secretary-General’s report was to be
words “transboundary harm”. In the event of harm, theansmitted also to the Special Committee for its
aggrieved State should be entitled to compensation fraonsideration, while under paragraph 10, the General
the State from which the harm emanated. Assemblywould decide to establish a working group ofthe

63. On the question of diplomatic protection, he note‘?ﬂixth Comm_ittee at the fifty-fiith s_ession of the General
thatunfortunate incidentsinvolving diplomatic personnéss?mbly7 since thﬁ sponsors believed th?t suchfa grhoup
and missions had recentlytaken placeinvariouscountri&é‘?u?j con_sntute the mos_t appropriate forum or the
even though the receiving&es had complied with theirconS|derat|on and analysis of further progress in the
obligations under the relevant conventions to take Sflaboration of effective measures in connection with the

necessary precautions to safeguard the lives and prop&Ject: He hoped that the text would be adopted by

of diplomatic agents, including the premisesofdiplomatﬁ:0 Sensus.

missions. It was therefore important that diplomati€he meeting rose at 12.40 p.m.
missions should also observe the rules and regulations

formulated by the host countrywith a viewtothe protection

of such personnel and property.

64. Lastly, he expressed his full support for close

cooperation between the Commission and other legal
bodies, such as the Asian-African Legal Consultative
Committee. Meaningful dialogue should also be

strengthened between the Sixth Committee and the
Commission, whose report should be made available in
time for Governments to examine it and formulate their

policies with a view to enhancing the Committee’s input.

It was inadvisable to specify a definite time-frame for the

Commission’s sessions, which could be split if the

workload so demanded.

Agenda item 159: Report of the Special @nmmittee
on the Charter of the United Nations and on the
Strengthening of the Role of the Organization
(continued (A/C.6/54/L.3)

65. Mr. Raichev (Bulgaria), introducing draftresolution
A/C.6/54/L.3 on behalf of the original sponsors, who had
been joined by Nigeria, said that the text was largely based
on that of General Assembly resolution 53/107 and
reflected currentdevelopmentsrelating toimpletagon

of the provisions of the Charter of the United Nations
related to assistance to third States affected by the
application of sanctions, with a view to obtaining general
support. Only a few minor changes had been made to the
preamble and paragraph 4. Paragraph 5, which was new,
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